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PREFACE  TO  THIRD  EDITION. 


In  the  preparation  of  this  edition  it  has  been  intended  to 
keep  within  the  sphere  contemplated  by  the  author,  and  the 
original  text  has  been  preserved  in  its  entirety.  We  have  f onnd 
that  the  principles  therein  set  forth  have  been  followed  by  the 
highest  courts  in  the  land,  being  often  cited  veriaiim  with  ap- 
provaL  In  only  a  few  instances  has  it  been  deemed  advisable 
to  nuike  additions  to  the  text,  while  copious  notes  have  been 
added  presenting  in  as  compact  form  as  possible  the  results  of 
the  judicial  investigations  of  the  subjects  discussed,  and  new 
matters  properly  within  the  scope  of  the  text  have  been  elab- 
orately treated.  The  index  has  also  beeu  amplified  and  ex- 
tends to  the  new  matters  contained  in  the  notes.  About  four 
thousand  citations  have  been  added,  bringing  the  work  down 
to  date.  In  citing  cases  it  has  been  our  aim  to  mention  in 
every  instance  all  the  reports  in  common  use  in  which  the  case 
appears,  including  the  various  series  of  reports  and  the  Be- 
porter  system,  but  some  omissions  have  occurred  which  it  has 
been  one  of  the  objects  of  the  table  of  cases  to  supply.  We 
have  constantly  endeavored  not  to  trespass  upon  the  subjects 
treated  by  the  author  in  the  late  editions  of  his  works  upon 
Criminal  Law  and  Criminal  Procedure,  but  frequent  references 
are  made  to  these  works,  which  apply  to  the  latest  editions. 
All  additions  and  citations  are  distinguished  by  being  inclosed 

in  brackets. 
St.  Lovm,  lOOt 


PREFACE  TO  THE  SECOND  EDITION, 


The  Yolmne  here  presented,  sQpplementing  the  two  vol- 
umes entitled  *^  Criminal  Law,"  and  the  two  on  the  law  of 
"  Pleading  and  Evidence  and  the  Practice  in  Criminal  Cases,*' 
called,  for  short,  "Criminal  Procedure,"  completes  a  series  cov- 
ering the  whole  field  of  American  criminal  law,  criminal  evi- 
dence, criminal  pleading,  and  criminal  practice,  both  at  the 
common  law  and  under  the  statutes.  In  the  construction  of 
the  series,  and  in  the  printing  of  the  successive  editions,  there 
have  been  some  changes  of  matter  from  one  work  to  another, 
all  duly  pointed  out  when  they  occurred.  As  the  volumes 
stand  in  the  later  editions,  the  four  which  precede  this,  while 
mingling  in  their  explanations  the  written  law  with  the  un- 
written, are  silent  on  the  questions  discussed  in  this  volume. 
These  are  an  exposition  of  the  general  principles  of  statutory 
interpretation,  which,  since  they  are  in  the  main  the  same  in 
criminal  cases  and  in  civil,  extends  necessarily  into  the  civil 
department;  elucidations  of  the  principles  of  interpretation 
special  to  the  criminal  law,  with  their  specific  applications; 
such  topics  as  the  statute  of  limitations  in  criminal  causes, 
pleadings  upon  private  statutes  and  municipal  by-laws,  and 
some  others  of  the  like  kind ;  and,  finally,  discussions  of  the 
offenses  which  are  purely  or  in  substance  statutory,  in  distinc- 
tion from  mere  statutory  extensions  of  common-law  crimes. 
As  to  the  last-named  particular.  Book  Y,  entitled  "  Statutory 
Extensions  of  Common-law  Offenses,"  might  seem  to  occupy 
an  exceptional  position,  fiut  the  statutes  discussed  in  it  are 
such  as,  while  analogous  to  some  common-law  inhibitionsi 


VI  PBEFAOE  TO  SEOOND  EDITION. 

were  not  so  distinctly  of  the  like  sort  as  to  render  beyond  ques- 
tion their  title  to  a  standing  in  the  other  volumes;  and,  more- 
over, I  deemed  that  more  room  could  be  found  for  them  here 
than  there. 

The  book  of  "  Directions  and  Forms  "  for  prosecution  and 
defense  in  criminal  causes,  to  follow  this  series,  and  constitute 
of  it  a  part,  has  been  for  some  years  far  under  way,  and  I  ex- 
pect soon  to  lay  it  before  the  profession. 

In  the  late  editions  of  this  series  of  books  I  have  departed 
from  the  common  methods  of  legal  authors,  and  from  my  own 
method  in  the  earlier  editions,  by  stating  everything  in  fewer 
words  than  is  customary,  and  thus  finding  room  for  an  amount 
of  legal  doctrine  per  volume  nearly  unprecedented.  I  resolved 
to  make,  without  any  increase  of  volumes,  not  only  the  expo- 
sitions of  the  criminal  law  and  procedure  more  full  than 
had  been  attempted  by  any  other  writer,  for  so  much  I  had 
already  accomplished,  but  to  render  them,  in  a  reasonable 
degree,  complete.  Thus,  in  the  third  edition  of  "  Criminal  Pro- 
cedure,"  I  doubled  the  substantial  matter,  and  added  to  the 
cases  cited  in  the  ratio  of  five  new  ones  for  every  three  old 
ones.  In  like  manner  I  have  doubled  the  substantial  mat- 
ter of  this  volume.  To  do  it  I  was  compelled  to  rewrite 
the  whole.  Yet,  with  slight  variations,  I  have  followed  the 
former  order  of  section  nnmberings,  down  to  section  1092. 
Thence,  for  the  few  remaining  pages,  the  numberings  are  new. 

The  combined  criminal  law  of  England,  of  our  numerous 
states,  and  of  our  national  jurisdictions,  constitutes  a  vast  sys- 
tem of  jurisprudence.  A  reader  may  get  some  idea  of  it  from 
comparing,  if  he  will  take  the  pains,  the  tables  of  cited  cases 
for  my  five  volumes,  with  the  like  table  in  Fisher's  "Digest  of 
the  Beported  Cases  determined  in  the  House  of  Lords  and 
Privy  Council,  and  in  the  Courts  of  Common  Law,  Divorce, 
Probate,  Admiralty,  and  Bankruptcy  "  for  England;  includ- 
ing, as  the  preface  explains,  "  selections  from  the  equity  decis- 
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ions^  and  the  modern  series  of  Irish  reports."  He  will  see  that 
I  have  apparently  almost  as  many  cases  as  Fisher,  who  has 
covered  nearly  the  entire  body  of  the  English  jarispradence. 
From  this  seeming,  some  deduction  shoald  be  made  because  of 
the  fact  that)  in  the  aggregate,  there  are  a  considerable  num- 
ber of  cases  which,  pertaining  to  more  than  one  branch  of  the 
criminal  law,  are  cited  in  more  than  one  of  the  books  of  this 
series.  And  equally  from  Fisher's  work  and  from  mine,  some 
of  the  cases,  not  deemed  important,  are  purposely  omitted. 

If  the  reader  will  further  ^^  look  and  see  "  for  himself,  he 
will  discover  that,  whatever  be  the  merits  of  other  works  on 
like  subjects  with  this  series,  it  is  the  first  and  only  endeavor 
to  reduce  to  order  for  professional  u^  this  vast  system,  by  one 
mind,  examining  for  itself  in  full  the  cases  in  the  books  of  re- 
ports; together,  of  course,  with  whatever  else  should  be  con- 
sidered in  connection  therewith.  The  unity  of  aim,  and  the 
qualification  for  every  part,  which  this  method  is  adapted  to 
secure,  ought  to  produce  results  in  the  highest  degree  desir* 
able.  If,  in  the  present  instance,  such  results  do  not  appear, 
the  fault  lies  in  an  utter  lack  of  ability  in  the  author.  How 
far  he  has  proved  competent  is  a  question  which  can  be  defin- 
itively decided  only  by  a  future  generation.  Until  then,  even 
the  most  prejudiced  inquirer,  who  shall  entirely  exclude  from 
his  examinations  my  own  books,  will  admit  that,  since  the 
time  when  their  publication  began,  somehow  the  literature  of 
this  department  of  the  law  has  been  making  rapid  improve- 
ment, while  yet  no  new  writers  in  it  of  eminence  have  ap- 
peared. Perhaps  those  who  will  take  the  trouble  to  "  look  and 
see  "  may  not  find  it  difficult  to  search  out  the  reasons. 

The  condition  of  our  books  of  forms  in  criminal  practice, 
and  other  things  connected  therewith,  remains,  the  reader  will 
note,  substantially  as  it  was  when  the  publication  of  this  series 
began.  Why  is  not  the  advance  perceptible  also  in  them? 
Why  the  halting  here,  while  there  the  movement  is  onward? 
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I 

For  what  is  this  waiting?    It  may  not  be  nnprofitable  to 

» 

observe,  during  coming  years,  how  fares  this  hitherto  inert 
department. 

The  long  time  this  book  has  Iain  out  of  print  has  been  to 
me  a  source  of  deep  regret.  Three  years  ago,  I  discovered 
that,  of  ten  volumes  of  mine  which  bore  the  imprint  of  the 
publishers  of  this  one,  the  editions  of  six  were  exhausted.  I 
was  then  laboring  upon  new  editions,  and  ever  since  I  have 
been  doing  the  same,  to  the  full  extent  of  my  strength.  With 
the  issue  of  this  volume,  one  only — the  one  entitled  ^^The 
First  Book  of  the  La  w  "  —  will  remain  still  out  of  print.  And 
the  demand  for  ^Directions  and  Forms,"  completing  this 
series,  is  so  urgent  that  I  have  resolved  to  make  it  my  next 
venture. 

Hoping,  therefore,  to  come  liefore  the  profession  again  soon, 
and  thanking  them  for  past  indulgence,  I  introduce  the  reader 
to  the  body  of  the  work.  J.  P,  B. 

Cambbido^  Maroh,  1888b 
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STATUTORY  CRIMES. 


BOOK  I. 

THE  WRITTEN  LAWS  CLASSIFIED  AND  EXPLAINED. 


OHAPTEE  L 

INTRODUCTORY  VIEWa 

§  !•  Misapprehensions. —  On  this  subject  of  the  interpreta- 
tion of  statates,  misapprehensions  more  wide  and  injurious 
prevail  in  the  profession  than  on  almost  any  other  in  the  en- 
tire law.  It  is  often  assumed  to  proceed  without  rules,  and  to 
present  views  changing,  as  in  a  kaleidoscope,  with  every  legis- 
lative turn  in  the  enactment  of  a  new  statute.    But, — 

§  2.  Doctrines  stable. —  In  truth,  statutory  interpretation 
is  governed  as  absolutely  by  rules  as  anything  else  in  the  law. 
And  the  rules  are  of  common-law  origin*  In  large  part  they 
adhere  to  the  subject  itself,  in  whose  very  nature  they  dwell, 
so  that  even  legislation  cannot  cast  them  off.  A  few  of  them 
have,  in  England  and  some  of  our  states,  been  legislated  upon. 
But  legislation  on  them  is  less  extensive  than  on  most  other 
legal  subjects.  The  making  of  a  new  statute  no  more  changes 
a  rale  of  interpretation  than  does  the  deciding  of  a  new  issue 
in  a  court  So  that,  on  the  whole,  the  rules  of  statutory  in- 
terpretation are  specially  stable. 

§  3.  Importance  of  subject. —  In  practical  importance  there 
is  no  legal  subject  which  approaches  this.  No  lawyer  can 
advise  a  client  an  hour  but  some  question  of  the  interpreta- 
tion of  a  statute  will,  directly  or  indirectly,  come  up  for  de- 
cision. It  may  not  seem  difficult;  yet  blunders  without  end 
are  constantly  being  made,  in  questions  of  this  class,  where 
the  familiar  rules  of  interpretation  were  either  unknown  to  or 
1  1 


•  • 


•  •  •    • 


§§  4-6.]  '.  ^U*  WBITTBN   I^WS.  [book  I. 

•••    *'    ' 

overlooked  bjrjEti^:  adviser.  And  more  causes  are  lost  in  court 
from  practftioiiers  stumbling  on  these  questions  than  on  any 
other.  'vFof  the  judges  are  but  lawyers  on  the  bench,  and  they 
ne^**8j]^ially  to  be  guarded  against  this  class  of  mistake. 
\[\^4.  Belatious  of  subject, —  This  subject  is  related  to  some 
xn;hers  of  prime  importance;  deriving  help  from  them,  and  in 
turn  imparting  it  to  them.    Foremost  of  these  is  the  — 

Interpretation  of  private  writings. — A  statute  is  a  writing, 
equally  with  a  will  or  a  contract.  And  to  a  considerable  ex- 
tent the  rules  for  the  one  class  are  those  also  for  the  other.  But 
there  are  differences  rendering  it  unsafe  to  follow  the  rules  in- 
terchangeably, except  where  appearing  in  connection  with  their 
reasons.    Again, — 

Science  of  entire  law. —  Statutory  interpretation,  more  than 
any  other  one  legal  subject,  interweaves  itself  with  the  science 
and  reasons  of  the  entire  law.  A  new  statutory  provision,  cast 
into  a  body  of  written  and  unwritten  laws,  is  not  altogether 
unlike  a  drop  of  coloring  matter  to  a  pail  of  water.  Not  so 
fully,  yet  to  a  considerable  extent,  it  changes  the  hue  of  the 
whole  body;  and  how  far  and  where  it  works,  the  change  can 
be  seen  only  by  him  who  comprehends  the  relations  of  the 
parts,  and  discerns  how  each  particle  acts  upon  and  governs 
and  is  governed  by  the  others.    Further  to  explain,-^ 

§  5.  Nature  of  statute, — Every  statute  operates  to  modify 
or  confirm  something  in  the  law  which  existed  before.  No 
statute  is  written,  so  to  speak,  upon  a  blank  in  the  institutions 
of  society.  No  such  blank  exists  or  can  exist.^  A  particular 
thing  is  to-day  either  lawful  or  unlawful.  It  can  fill  no  middle 
space  —  no  blank  —  between  the  two.  If,  for  example,  it  is 
lawful,  a  statute  may  make  it  unlawful,  either  generally  or 
under  specified  circumstances,  or  it  may  settle  a  supposed  doubt 
of  its  lawfulness.  In  every  case  it  is  a  thread  of  woof  woven 
into  a  warp  which  before  existed.  It  is  never  to  be  contem- 
plated as  a  thing  alone,  but  always  as  a  part  of  a  harmonious 
whole.    Hence, — 

§  6.  Knowledge  of  prior  law. — Whatever  may  be  the  rules 
of  interpretation,  and  however  known,  obviously  no  statute 
can  be  understood  except  by  him  who  understands  the  prior 
law.    Not,  therefore,  to  theorize,  but  for  practical  help,  persons 

1  Crim.  Law,  I,  §g  5-7. 
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fleeking  the  meanJng  of  atatates  constantly  go  back  to  see  what 
is  the  unwritten  or  otherwise  prior  law;  with  which  ^Uook  and 
key,"  says  Coke,  they  ^^  set  open  the  windows  of  the  statute."  ^ 
Otherwise  their  search  after  the  statutory  meaning  would  be 
vain.    To  illustrate, — 

§  7.  Prior  law  and  statate  combining. — Every  statute,  as 
just  said,  combines  and  operates  with  the  entire  law  whereof  it 
becomes  a  part ;  so  that,  without  a  discernment  of  the  original 
mass,  one  can  form  no  correct  idea  of  the  action  of  the  new  ele- 
ment. As,  if  the  provision  is,  '*  that  he  who  steals  another^s 
watch  shall  be  imprisoned  in  the  penitentiary  five  years,"  it 
combines  with  the  prior  law  as  follows.  A  babe  of  two  years 
seizes  the  watch  and  throws  it  into  the  fire.  Here  is  an  act,  not 
speaking  now  of  the  intent,  apparently  within  the  statutory 
terms.  No  exception  in  favor  of  babes  is  written  in  the  enact- 
ment. So,  if  we  do  not  look  to  the  prior  law,  the  babe  must  go 
to  the  penitentiary.  But  the  unwritten  law  had  already  pro- 
vided that  no  child  under  seven  years  of  age  shall  be  the  sub- 
ject of  criminal  prosecution.'  By  interpretation,  therefore,  the 
statutory  provision  is  limited  by  this  one  of  the  common  law, — 
a  consequence  quite  impossible  to  be  seen  by  a  man  who  does 
not  know  the  common  law.  Again,  if  a  person  of  mature  years 
and  well-balanced  judgment  does  this  thing  to  another's  watch, 
does  he  steal  it  ?  The  answer  turns  on  the  meaning  of  the  verb 
'^to  steaJ."  It  is  a  word  of  ancient  and  common  use  in  indict- 
ments for  larceny.  And,  as  the  statute  is  a  law,  we  know  its 
language  to  be  legal ;  so  that  this  word  '*  steal "  has  here  the 
same  meaning  as  in  indictments  for  larceny  at  the  common  law. 
And  thus  we  are  remitted  to  the  question,  not  perhaps  quite 
settled,  whether  or  not  the  taking,  to  constitute  larceny,  must 
be  hicri  eausa}  Here  is  an  obscurity  arising  from  the  not  quite 
settled  condition  of  the  common  law.    But, — 

§  8.  Obscurities.^ There  are  other  obscurities;  as, — 

Whether  statute  or  common  law  give  way. —  If,  at  the  point  of 

contact  between  the  common  law  and  a  statute,  the  former  is 

plain,  still  not  always  will  it  be  interpreted  to  limit  the  latter, 

though,  as  just  seen,  it  sometimes  will  be.^    The  very  object  of 

12  Inst  SOa    And  see  Harbert's       'Grim.  Law,  II,  g§  8423-S4a 
Case,  S  Ga  11&,  tSb.  ^See  Bishop^ First  Book,  §  482. 

'Grim.  Law,  I,  g  sea 
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the  statute  may  be  to  control  the  unwritten  law  on  the  particu- 
lar question;  then,  of  course,  it  must  prevail.  Here  is  one  of 
the  main  difficulties  of  interpretation.  In  subsequent  parts  of 
this  volume,  rules  will  be  given  as  helps  in  this  difficulty,  while 
yet  no  rules  can  make  plain  everything  of  this  sort  under  all 
circumstances.  One's  general  knowledge  of  the  science  of  legal 
doctrine,  and  power  to  balance  things  throughout  the  entire  sys- 
tem of  law,  will  then  come  into  special  service.    Again, — 

§  9.  Meaning  of  statute. — The  particular  terms  of  a  statute 
may  not  have  acquired  an  exact  legal  meaning;  then  not  unfre- 
quently  it  will  be  in  doubt.  Or  the  arrangement  of  the  sentences 
may  be  such  as  to  leave  uncertain  some  question  concerning  what 
was  intended.  In  circumstances  like  these,  rules  will  furnish 
some  help,  but  more  will  come  from  one's  general  knowledge 
of  the  language,  and  of  the  entire  law  in  its  scientific  combina- 
tions. 

§  10.  Statute  modifying  statute. —  Thus  far  we  have  con- 
templated the  prior  law  chiefly  as  unwritten.  But  some  of  the 
greatest  difficulties  occur  where  enactment  has  been  piled  on 
enactment,—  nothing  is  in  terms  repealed,  but  this  year  a  stat- 
ute is  added  to  what  was  written  last  year,  and  so  from  year  to 
year, —  and,  while  plainly  the  later  law  repeals  by  construction 
the  earlier  in  part,  it  as  plainly  does  not  in  whole ;  yet  where 
the  repeal  begins  and  where  ends  is  the  question.  While  inte^ 
pretation  does  what  it  can  in  such  cases,  it  cannot  be  uniform ; 
for,  the  judges  being  men,  they  will  necessarily,  like  other  men^ 
see  things  differently  in  cases  of  doubt  and  uncertainty. 
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CHAPTER  n. 

THE  DIFFERENT  SORTS  OF  WRITTEN  LAWS  AND  THEIR  ORDER 

OF  PRECEDENCE. 

59  11,  ltd.  IntroductioiL 

la    Constitation  of  United  Stoteft 
18;  U    Treatiea 

15.    Acts  of  oongreea 
Id    Constitution  of  stata 
17.    State  statutes. 
17a.  Municipal  bj-lawa 

§  11.  Ynrisdictfon  of  laws. —  Laws,  like  conrts,  have  their 
jurisdictions  beyond  which  they  are  of  no  effect.  Thus  the 
statutes  of  one  state  are  not  of  force  in  another,^  nor  do  those 
of  the  United  States  bind  in  the  states  persons  and  things 
within  the  exclusive  sphere  of  state  sovereignty.  But,  to  the 
extent  to  which  they  do  not  overstep  their  jurisdictions, — 

Order  of  precedence — How  chapter  divided. — The  laws,  with 
us,  have  their  rules  of  precedence  and  comparative  force.  The 
unwritten  ones  give  place  to  the  written.  The  order  of  the 
written,  in  which  also  they  will  be  discussed  in  this  chapter,  is 
as  follows:  I.  The  constitution  of  the  United  States;  II.  Trea- 
ties; IIL  Acts  of  congress;  lY.  The  constitutions  of  the  sev- 
eral states;  Y.  State  statutes;  YL  By-laws  of  municipal  cor- 
porations.' 

^Suoceflsion  of  Bofenaohen,  29  La.  statutes  of  the  stata  6th.  PfOTindal 

An.  711.  aots  that  were  in  force  and  binding 

'In  a  Georgia  case,  Lumpkin,  J^  on  the  14th  day  of  May,  1776»  so  far 
observed:  ''The  laws  of  (Georgia  may  as  they  are  not  contrary  to  the  con- 
be  thus  graduated,  with  reference  to  stitution,  laws  and  form  of  govern- 
their  obligation  or  authority:  Ist  The  ment  of  the  state.  7th.  The  common 
constitution  of  the  United  Statea  law  of  England  and  such  of  the  stat- 
ed. Treaties  entered  into  by  the  fed-  ute  laws  as  were  usuaUy  in  force  b» 
eral  government  before  or  since  the  fore  the  Revolution,  with  the  forego- 
adoptionof  the  constitution.  8d.  Laws  ing  limitation.**  Flint  River  Steam- 
of  the  United  States  made  in  pursu-  boat  Ca  v.  Foster,  5  Qa.  194^  2H  [48 
ance  of  the  constitution.  4th.  The  Am.  D.  248.J 
constitution  of  the  stata    5th.  The 
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§  11a.  All  are  ^^laws.'* — All  these  are,  in  legal  language, 
« laws." »    Thus,— 

Gonstitution. —  A  written  constitution  of  the  state  or  United 
States  is  a  "  law." '    And  — 

Treaty. —  So  also  is,  under  the  constitution  of  the  United 
States,  a  treaty.'    Likewise  — 

.  Statute. —  A  statute,  whether  of  a  state  or  of  the  United 
States,  is  a  law.*    And  — 

By-law — Ordinance. — A  municipal  by-law,  otherwise  termed 
a  city  or  town  ordinanoei  is,  as  the  name  imports,  a  law.* 

I.  The  CowsTmmoN  op  the  UNriED  States. 

§  12.  Supreme. —  The  constitution  of  the  United  States  i% 
within  its  sphere,  to  use  its  own  term,  "supreme."*  While  it 
remains  unaltered,  it  is  subject  to  no  power  above  it,  for  there 
is  none.  It  binds  the  people  who  made  it,  equally  with  all  else 
within  its  jurisdiction.'  All  laws,  in  whatever  form  or  from 
whatever  source  proceeding,  contrary  to  it,  are  void.* 

1  Crizn.  Law,  I,  gg  1-a.  *  Jones  tn  FiremaDlB  Fund  Iha  Ga, 

SR.  B.  Ca  V.  MoCloie,  10  Wall  511;  2  Daly,  d07;B.v.  WiUiams^  11  a  Q 

Board  of  Public  Schools  u  Patten,  62  28a 

Ma  444;  Pacific  R  R  Ca  v.  Maguire,  *Const  XJ.  a,  art  <k 

20  WalL  86;  Farmers*  Bank  v.  Qun-  ^  Dodge  v,  Woolsey,  18  How.(U.a) 

nell,  26  Giat  181 ;  Medical  College  v.  831, 347;  Vanhorne  v.  Dorranoe,  2  Daa 

Muldon,  46  Ala.  603;  Daily  v.  Swope,  804, 808;  [Stockton  o.  R  R  Ckx,  82  Fed 

47  Misa  867;  a  u  Weston,  4  Neb.  216;  R  2.] 

Lehigh  Valley  R  R  Ckv  v.  MoFtolan,  •  I(L ;  Calder  tx  Bull,  8  DalL  880, 899 ; 

4  Stew.  Ch.  706.    See  Coz  «.  a,  8  Tex.  Dartmouth  College  tx  Woodv^ard,  4 

Ap.  254,  [84  Am.  R  746.]  Wheat  518, 625;  Livingston  v,  Moore, 

Effect — There  are  constitutional  7  Pet  469;  Craig  tx  Missouri,  4  Pet 

provisions  which,  from  the  special  410,464;  Green  v.  Biddle,  8  Wheat  1 ; 

nature  of  the  case,  cannot  have  prao-  [Moore  v.  S.,  48  N.  J.  L.  203,  89  Am.  R 

tioal  effect  until  legislation  has  lent  558.    Sx  post  facto  laws  are  held  to 

its  aid.    a  tx  Dubuolet,  28  La.  Axu  be  unconstitutional,  but  laws  regu- 

698;  post,  §  14  lating  rules  of  procedure  will  be  up- 

s  Const  U.  a,  art  6;  The  Cherokee  held.    Duncan  tx  Missouri,  152  U.  a 

Tobacco,  11  Wall  616;  Hauenstein  t;.  871 ;  Murphy  v.  Com.,  173  Masa  264^  48 

Lynham,  100  U.  a  488;  Taylor  tx  Mor-  L.  R  A.  154,  52  N.  E.  R  505.    Laws 

ton,  2  Curt  C  C  454»  changing  the  rules  of  evidence  and 

<  Wells  tx  Buffalo,  14   Hun,  488;  rendering  that  admissible  which  was 

Lacey  v.  Waples,  28  La.  An.  158;  Al-  inadmissible  at  the  time  of  the  arrest 

brecht  tx  a,  8  Tex.  Ap^  216,  [34  Am.  R  of  the  accused  are  not  unconstitu- 

737 ;]  Monroe  v,  a,  8  Tex.  Ap.  848 ;  a  tx  tionaL    Thompson  t;.  Missouri,  171 U. 

Moore,  13  Vroom,  208;  Jones  v.  Perry,  a  88a    The  rule  that  the  legislature 

10  Yerg.  59,  [30  Am.  D.  430.]  may  alter  rules  of  procedure  at. its 
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OK.  IL]  DIFFEBENT  80ST8  OF  W1UTTXN  LAWS.  [§  13. 

n.   TSEATIES. 

■ 

§  13.  Complfcatf ons  and  distinctions. —  Treaties  are,  in  some 
respects,  as  to  their  natare  and  the  jurisdiction  to  interpret 
them,  distinguishable  from  the  other  laws.  Therefore,  on  the 
subject  of  their  precedence,  there  are  peculiarities  and  compli- 
cations of  doctrine,  admonishing  us  to  caution. 

Nature — Constitutional  provisions. —  By  the  law  of  nations, 
a  treaty  is  a  mutual  pledge  of  faith  between  sovereign  powers.^ 
Sach,  therefore,  we  must  deem  it  to  be  in  our  governmental  sys- 
tem; and,  under  the  constitution  of  the  United  States,  it  is  also 
law.'  The  words  are,  that,  among  other  things,  "all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land ;  and  the  judges 
in  every  state  •  shall  be  bound  thereby,  any  thing  in  the  consti- 
tution or  laws  of  any  state  to  the  contrary  notwithstanding."  * 
The  president  has  the  "  power,  by  and  with  the  advice  and 
consent  of  the  senate,  to  make  treaties,  provided  two-thirds  of 
the  senators  present  concur."  ^  Thereupon  "  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  arising  under  •  •  . 
treaties  made  or  which  shall  be  made."  *  The  states  are  for- 
bidden to  enter  into  treaties.^    One  plain  deduction  is,  that  — 

Superior  to  state  laws. —  A  treaty  is  superior  both  to  the 
constitution  and  to  the  statutes. of  a  state;  and  to  it,  in  a  case 
of  conflict^  they  must  yield.  Of  course,  a  treaty,  to  have  this 
effect,  must  be  within  the  treaty-making  power.*    But  — 

pleasure  must  be  taken  in  a  reason-       ^  Const  U.  S.,  art  1,  §  2L 

able  sense,  and  a  statute  which  may       *  Ware  v.  Hylton,  8  DalL  109;  Baker 

alter  in  a  substantial  manner  the  po-  v.  Portland,  5  Saw.  666;  Gordon  v. 

sition  of  the  aocosed,  even  if  it  is  Kerr,  1  Wash.  C.  G.  832;  Fisher  v, 

possible  that  it  might  operate  more  Harnden,  1  Paine,  56;  Succession  of 

beneficially  than  the  prior  law,  will  Mager,13  Rob.' (La.)  684,  568;  Success 

be  held  nnoonstitutionaL  Thompson  sion  of  Dufour,  10  La.  An.  801 ;  Suo- 

u  Utah,  170  XJ.  &  848,]  cession  of  Pre  vest,  12  La.  An.  577;  P. 

1  Yattel,  Law  of  Nations,  K  2,  eh.  v.  Gerke,  5  CaL  881 ;  Fellows  v.  Black- 

12;  Story,  Const,  §  1818;  [Ex  parte  smith,  19  How.  (U.  a) 866 ;Orr v.  Hod g^ 

Cooper,  148  U.  &  472.]  son,  4  Wheat  453.    It  is  believed  that 

^Ante,  §  llo.  the  doctrine  of  the  text  is  correct, 

■Blandford  v.  S.,  10  Tex.  Api  627;  both  in  reason  and  authority,  beyond 

[Baker  v.  Portland,  6  Saw.  66d]  controversy.    Still  the  late  William 

'  Const  U.  &,  art  6.  Beach  Lawrence  said  in  a  brochure 

'Const  XJ.  8.,  art  2,  § fiL  on  "Foreign  Treaties  of  the  United 

•Const  U-  S.,  art  8,  §  2l  States  in  Conflict  with  State  Laws 
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§  13a.]  THE   WBITTEN  LAWS.  [bOOK  I. 

§  13a.  By  whom  expounded  and  enforced  —  (Distingnished 
from  statute). —  A  treaty  differs  greatly  in  some  respects  from 
a  statute.  If  parties,  under  the  latter,  acquire  rights,  they  go 
to  the  courts  to  obtain  them,  and  from  their  determination 
thereon  there  is  no  appeal  to  any  other  department  of  the  gov- 
ernment.   Hence  the  courts  are  necessarily  the  exclusive  ex- 

9 

relative  to  the  Transmission  of  Real  with  France  gave  to  her  citizens  the 
Estate  to  Aliens,"  published  in  1871:  right  to  parchase  and  hold  land  in 
*'  Whether  the  treaty-making  power  the  United  States,  removed  the  in- 
of  the  general  government  is  oompe-  capaoityof  alienage,  and  placed  them 
tent  to  ent«r  into  stipulation  with  in  precisely  the  same  situation  as  if 
foreign  powers,  affecting  the  trans-  they  had  been  citizens  of  this  coun- 
mission  of  real  estate  and  other  mat-  try.  The  state  law  was  hardly  ad- 
ters  generally  considered  to  be  of  verted  to,  and  seems  not  to  have  been 
state  cognizance,  has  been  made  a  considered  a  factor  of  any  impor- 
question  in  the  supreme  court  of  the  tance  in  this  view  of  the  case.  The 
United  States.  Though  that  tribunal  tome  doctrine  was  reaffirmed  touch- 
had  previously  recognized  as  the  su-  ing  this  treaty  in  Cameal  v.  Banks, 
preme  law  of  the  land  the  treaty  of  10  Wheat  181,  and  with  respect  to 
1794  with  England,  by  which,  ao-  the  British  treaty  of  1794,  in  Hughes 
cording  to  Attorney-Ghsneral  Gush-  v.  Edwards,  9  Wheat  489.  A  treaty 
ing,  *all  impediment  of  alienage  was  stipulation  may  be  effectual  to  pro- 
absolutely  leveled  to  the  ground  de-  tect  the  land  of  an  alien  from  for- 
spite  the  states'  (Fairfax  v.  Hunter,  7  f eiture  by  escheat  under  the  laws  of 
Cranch,  003),  yet  in  the  case  of  Fred-  a  state.  Orr  v.  Hodgson,  4  Wheat 
erickson  v.  a,  23  How.  (U.  Q.)  445,  it  45a  By  the  British  treaty  of  1794, 
abstained,  even  though  the  question  '  all  impediment  of  alienage  was  ab- 
before  it  referred  merely  to  personal  solutely  leveled  with  the  ground, 
property,  from  expressing  an  opinion  despite  the  laws  of  the  states.  It  is 
as  to  the  competency  of  the  govern-  the  direct  constitutional  question  in 
ment  of  the  United  States  to  regu-  its  fullest  conditions.  Yet  the  su- 
late,  by  treaty,  testamentary  dispo-  preme  court  held  that  the  stipulation 
sitions  or  laws  of  inheritance  within  was  within  the  constitutional  powers 
the  statea"  Pages  45-47.  Now,  the  of  the  Union.  Fairfax  v.  Hunter,  7 
constitution  of  the  United  States  de-  Cranch,  608, 637.  See  Ware  v,  Hylton, 
Clares  treaties  to  be  supreme  over  8  DalL  199,  243; '  8  Opin.  Att  Gen. 
state  laws  and  constitutions  in  just  417.  Mr.  Calhoun,  after  laying  down 
the  same  words  as  it  declares  itself  certain  exceptions  and  qualifications 
toba  How,  then,  can  there  be  doubt?  which  do  not  affect  this  case,  says: 
And,  in  point  of  authority,  in  the  last  '  Within  these  limits  all  questions 
case  before  me  on  the  subject,  the  which  may  arise  between  us  and 
supreme  court  of  the  United  States  other  powers,  be  the  subject-matter 
held  that  our  treaty  with  the  Swiss  what  it  may,  fall  within  the  treaty- 
Confederation  superseded  the  Vir-  making  power  and  may  be  adjusted 
ginia  state  laws  of  inheritance.  Said  by  it*  Treat  on  the  Const  and  Gk>v. 
Swayne,  J.,  in  delivering  the  opinion :  of  the  U.  S.  304"  Hauenstein  vl  Lyn- 
<'In  Chirac  v.  Chirac,  2  Wheat  359,  ham,  100  U.  S.  488,  489,  49a 
it  was  held  by  this  court  that  a  treaty 
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CH.  n.]  DIFFXSEKT  80BTS  OT  WBITTEN   LAWS.  [§  14. 

pounders  of  the  statate,  and,  so  far  as  its  validity  is  a  question 
of  constitutional  law,  of  the  constitution  also.  But,  if  another 
nation  claims  of  ours  a  riglit  under  a  treaty,  it  does  not  ordi- 
narily undertake  the  enforcement  tliereof  in  our  courts,  it  makes 
application  to  the  executive  department  of  our  government. 
Hence,  to  the  extent  to  which  this  doctrine  is  applicable,  the 
ultimate  interpretation  of  the  treaty  is  beyond  the  judicial  ju- 
risdiction. So  likewise  the  power  which  makes  and  conducts 
war  may  refuse  to  fulfill  a  treaty,  and  the  courts  must  follow 
the  lead.  But,  in  the  absence  of  any  lead  by  the  treaty-making 
or  the  war  power,  the  courts  must  construe  and  enforce  a  treaty 
as  they  would  ai)y  other  law.  So  in  reason  the  question  stands, 
and  the  adjudications  are  not  widely  diflferent.    Now, — 

§  14.  Treaty  and  statute  in  conflict. —  Congress,  by  the  con- 
stitution, has  the  power  to  declare  war.^  As  a  measure  of  war, 
therefore,  it  can  abrogate,  hence  it  can  violate,  a  treaty.  But, 
aside  from  this  power,  as  it  cannot  make  a  treaty,  so  therefore 
it  cannot  annul  one.  Such  plainly  is  the  view  which  should 
govern  the  legislative  body,  and  from  which  it  cannot  without 
a  dereliction  of  duty  depart.  The  result  of  which  is  that,  in 
general,  a  treaty  takes  precedence  of  a  statute.  But  if  con- 
gress, having  power  to  override  a  treaty  as  an  act  of  war,  in 
disregard  of  its  constitutional  duty  herein  trenches  upon  it 
from  other  motives,  can  the  courts  look  into  the  motives '  and 
hold  the  statute  to  be  therefore  void  ?  The  judicial  doctrine 
appears  to  be  established  that  they  cannot,  so  that  practically 
an  act  of  congress  is  superior  to  a  prior  treaty,  while  also  a 
treaty  may  supersede  an  act  of  congress.' 

1  Const.  U.  Sw,  art  1»  §  81  and  controls  aU  prior  attempts  hy 

SP08^§  38.  treaty  to  dispose  of  them.    Every 

'The  Cherokee  Tohaoco,  11  WalL  treaty  with  foreign  nations  or  de- 

4S16;  TJ.  S.  V.  Tobacco  Factory,  1  DilL  pendent  tribes  of  Indians  yields  to  a 

1^;  Webster  v.  Reid,  Morris,  467;  later  act  of  congress  in  relation  to  a 

Ropes  v.  Clinch,  8  Blatch.  804;  Lang-  subject-matter  within   its  jurisdio- 

ford  ti  U.  &,  12  Ct  of  CL  888.    In  an  tion.  Congress  has  passed  many  such 

able  argnment,  now  before  me,  by  acts,  and  the  courts  yield  '  to  the  wiU 

Hon.  William  Lawrence,  he   says:  of  the  legislature*  alway&"    He  re* 

"  It  is  so  well  settled  that  congress  fers  to  **  Act  July  17, 1798, 1  Stat  578; 

can  by  law  dispose  of  the  public  2  Curt  C  GL  460;  8  Opin.  Att  Oen. 

lands  that  no  one  controverts  it    It  787;  Act  Maroh  26,  1804;  Foster  v, 

is  equally  certain,  and  will  not  be  Neilson,  2  Pet  268,  808,  807;  Joint 

denied,  that  this  power  is  superior  to  Resolution,  April  10,  1869,  16  Stat 
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§  14.]                                     THB  WIUTTSN  UlWS,  [bOOK   U 

Judicial  effect  —  Interpretation. —  In  the  absence  of  any  ac- 
tion of  the  political  department  binding  the  courts,  they  take 

judicial  notice  of  a  treaty,  and  give  it  effect,  precisely  as  they 

do  the  constitution  and  acts  of  congress.^    Hence  they  must 
and  do  interpret  the  treaty ;  ^  yet,  where  the  political  depart- 

55;  Osage  Treaty,  1865, 14  Stat  687;  judiciary  to   prevent  it      True,  a 

Act  July  15, 1870,  §  12,  16  Stat  862;  treaty  is  by  the  coDAtitution  declared 

same  treaty,  arts.  1,  2  and  17;  Act  to  be  a  supreme  law  of  the  land,  bat 

Feb.  21, 1863, 12  Stat  658-1101;  Act  so  is  an  act  of  congress.    The  latter 

Feb.  16, 1863, 12  Stat  652;  Act  Jan.  may  repeal  the  former  in  the  same 

29,  1861,  erected  state  of  Kansas;  manner  that  one  statute  may  repeal 

Art  5,  Cherokee  Treaty,  Dec.  1885,  another.    It  is  an  act  of  soTcreignty, 

and  other  treaties;  [U.  &  «.  Lynde,]  which,  if  the  judiciary  could  arrest, 

11  Wall  682 :  Taylor  v,  Morton,  2  Curt  they  might  paralyze  aU  the  energies 

GL  C  454,  458;  The  Clinton  Bridge,  1  of  the  war  itself,  on  the  gpround  that 

Woolw.  150, 155;  Mitchell  u  U.  &,  9  the  declaration  of  war  was  a  viola-^ 

Pat  711,  712;  Act  June  80,  1884,  4  tion  of  treaties."     Mason,  C  J^  in 

Stat  729 ;  Act  March  80, 1802, 2  Stat  Webster  v.  Reid.  mpra,  at  pp.  477, 47a 

141.**    The  reader  perceives  that  the  The  fact  that  the  constitution  does 

question  is  here  put  in  not  quite  the  not  in  words  declare  the  order  of 

same  form  as  in  my  text,  though  the  precedence  between  a  statute  and  a 

effect  of  the  doctrine  is  not  different  treaty  should,  it  is  believed,  have  no 

So,  in   the   supreme   court  of  the  weight  in  the  argument     It  does 

United  States,  Swayne,  J.,  in  deliv-  not  say  whether  itself  or  a  statute 

ering  the  opinion,  said:  "The  effect  shall  be  of  the  greater  effect;  and 

of  treaties  and  adts  of  congress,  when  the  result  that  a  statute  is  void  which 

in  conflict,  is  not  settled  by  the  con-  violates  it  is  a  mere  deduction  of 

stitution.    /The  question  is  not  in-  construction.     By  a  like  oonstruo- 

volved  in  any  doubt  as  to  its  proper  tion  it  results  "that**  iu  the  words 

solution.    A  treaty  may  supersede  a  of  Swayne,  J.,  in  the  above  case  of 

prior  act  of  congress  (Foster  t\  Neil-  The   Cherokee  Tobacco,  **  a  treaty^ 

son,  2  Pet  253, 314)  and  an  act  of  con-  cannot  change  the  constitution,  or 

gress  may  supersede  a  prior  treaty,  be  held  valid  if  it  be  in  violation  of 

Taylor  v.  Morton,  2  Curt  C.  CL  454;  that  instrument**     p^  620.     Under 

The  Clinton  Bridge,  1  Woolw.  150,  the  constitution  the  treaty-making 

155.    .     .    .     The  consequences,  in  power  is  not  in  congress,  but  in  the 

all  such  oases,  g^ve  rise  to  questions  president  and  senate.    Congress  can 

which  must  be  met  by  the  political  declare  war.    In  any  exercise  of  the 

department  of  the  government  They  war  power  it  may  violate  a  treaty, 

are  beyond  the  sphere  of  judicial  But  by  construction,  since  it  cannot 

cognizance.*'  The  Cherokee  Tobacco,  make  one,  it  cannot  otherwise  than 

suprcL,  at  pu  621.     Another  learned  as  a  measure  of  war  unmake  one. 

judge  said:    " Government  is   cer-  Still  the  courts  do,  doubtless  prop- 

tainly  under  the  strongest  moral  ob-  erly,  decline  jurisdiction  to  rectify  a 

ligation  to   preserve   inviolate  the  wrong  of  this  sort    [See  Horner  t\ 

faith  of  all  treaties;  but  if  the  legis-  U.  a,  148  U.  a  57a] 

lative  power,  which  in  such  matters  ^  Martin  v.  Hunter,  1  Wheat  804; 

is  sovereign,  sees  proper  to  violate  Clark  v.  Braden,  16  How.  (U.  S.)  685. 

this  duty,  there  is  no  power  in  the  '  Crim.  Pra,  I,  g  224;  Holden  u 
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ment  has  spoken,  they  follow  its  interpretation,^  deeming  them- 
selves to  be,  in  the  words  of  Eyre,  0.  J.,  in  an  English  case, 
^'  not  even  the  expounders  of  treaties." '  When  a  statute  and 
a  treaty  have  been  made  with  reference  to  each  other,  to  carry 
out  a  common  object,  they  are  to  be  construed  together.'  And 
no  statute  will  be  so  construed  as  to  violate  a  treaty,  when  any 
other  interpretation  is  reasonably  permissible.^ 

Treaty  requiring  legislation, —  A  treaty,  like  a  clause  of  the 
constitution,^  requires  in  some  circumstances  a  statute  to  give  it 
practical  effect^  and  in  others  it  does  not  Without  legislation 
it  may  annul  a  conflicting  state  law.*  If,  for  example,  it  de- 
clares the  subjects  of  the  foreign  power  entitled  to  hold  or  in- 
herit lands  in  our  states  the  same  as  though  they  were  citizens 
of  the  United  States,  it  overrides  at  once  every  conflicting  state 
law  and  becomes  law  in  each  state.^  In  the  nature  of  things, 
no  act  of  congress  is  required  to  give  effect  to  such  a  treaty. 
But  one  which  provides  for  the  surrendering,  to  the  foreign 
power,  of  certain  classes  of  offenders  against  its  laws  would 
seem  not  to  confer,  without  legislation,  on  any  particular  offi- 
cer a  jurisdiction  to  carry  the  stipulation  into  effect;  hence,  to 
render  it  effectual,  an  act  of  congress  is  required.'  Still  there 
are  distinctions  on  this  subject  not  best  to  be  entered  into  here.* 

Joy,  17  Wall  211;  Gray  v,  CofFman,  8  Oreen  u  Aker,  11  Ind.  d28;  Com.  v. 
Dill.  S93;  Hicks  v,  Butriok,  8  DiU.  418;  Collifl^  10  Phila.  480;  Com.  u  Hard- 
Oliver  V.  Forbes,  17  Kan.  118;  Fox  v.  ing,  87  P&  St  84& 
SoQthack,  12  Mass.  148;  Com.  v.  Bri8>  •  Fisher  v.  Hamden,  1  TtAn%  K; 
tow,  6  Call,  60;  Fellows  v.  Black-  Opinion  of  Justices,  68  Me.  58& 
smith,  19  How.  (U.  &)  866;  Wilson  v.  ^  Chirac  v,  Chirac,  2  Wheat  259; 
Wall,84 Ala.288;  [Soharpf  nSchmidt,  Orr  u  Hodg8oa,4  Wheat  458;  Hughes 
172  BL  255,  50  N.  E.  R.  182.]  v.  Edwards,  9  Wheat  489;  Cameal  v. 

I U.  8.  V.  Arredondo,  6  Pet  601, 711 ;  Banks,  10  Wheat  181 ;  P.  v.  Gerke,  5 

Fo0terixNeil8on,2Peta68,8O9;Gai^  CaL  881;  Succession  of  Prevost,  12 

cia  n  Lee^  12  Pet  611;  U.  &  u  Beynes,  Ia  An.  577;  Succession  of  Dufour,  10 

9  How.  (U.  S.)  127, 158, 154;  Williams  La.  An.  891;  Succession  of  Mager, 

u  Suffolk  In&  Ca,  18  Pet  416,  42a  12  Rob.  (La.)  584;  Droit  d'Aubaine,  6 

SHarryat  «.  Wilson,  1  H  &  P.  480,  Opin.  Att  Oen.  411;  [Kull  tn  Kull,  87 

43&  Hun  (N.  Y.\  47a] 

SBeg;  V.  Wilson,  8  Q.  B.  D.  42;  «/n  re  Hetsger,  1  BarK  248.    As 

[Whitney  v.  Robertson,  124  XL  S.  195.]  confirming  this  principle^  see  Turner 

4  Leavenworth,  eta  B.  R  Ca  u  v,    American    Baptist    Missionary 

U.  a,  92  U.  a  783,  742;  [Chew  Heong  Union,   5   McLean,  845;  Taylor  tx 

V.  U.a,  112  U.  a  586;  In  re  Ah  Lung,  Morton,  2  Curt  Q  a  454.    See  Jn  f^s 

18  Fed.  R.  2a]  Metzger,  6  How.  (U.  a)  176. 

^Ante,  §  11a,  note;  post,  §  925;  » Consult     British     Prisoners,     1 
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§§  15-17.]  THE  WBITTEN  LAWS.  [bOOK   I. 

Marshall,  0.  J.,  once  stated  in  the  supreme  court  of  the  United 
States  the  doctrine  as  follows:  ^'Our  constitution  declares  a 
treaty  to  be  the  law  of  the  land.  It  is,  consequently,  to  be  re- 
garded in  courts  of  justice  as  equivalent  to  an  act  of  the  legis- 
lature, whenever  it  operates  of  itself,  without  the  aid  of  any 
legislative  provision.  But  when  the  terms  of  the  stipulation 
import  a  contract,  when  either  of  the  parties  engages  to  per- 
form a  particular  act,  the  treaty  addresses  itself  to  the  political, 
not  the  judicial  department;  and  the  legislature  must  execute 
the  contract  before  it  can  become  a  rule  for  the  court"  ^ 

IIL  Aorrs  of  Oonosbss. 

§  15.  In  general. —  Whether  we  deem  an  act  of  congress 
superior  or  inferior  to  a  treaty,  or  equal  with  it,  the  national 
constitution  places  it,  like  this  instrument  itself,*  above  every 
sort  of  state  law,  written  or  unwritten,  constitutional  or  statu- 
tory.' To  have  this  effect  it  must,  of  course,  be  within  the 
powers  conferred  on  congress.^ 

IV.   ThB  OoNSTmJTIONS  OF  THB   SbVBBAL  StATBS. 

§  16.  In  general. —  Though,  as  just  explained,  the  constitu- 
tion of  a  state  must  give  way  to  the  constitution  of  the  United 
States,  and  to  national  treaties  and  statutes  made  in  pursuance 
thereof,  in  all  other  particulars  it  is  the  supreme  law  of  the  par- 
ticular state,  and  to  it  all  conflicting  statutes  and  other  laws 
must  yield.* 

V.  Statb  Statutbs. 

§  17.  In  general. —  Practically,  in  most  things,  the  statutes 
of  the  state  are  the  highest  authorities  known  to  the  court ;  be- 
cause only  of  comparatively  a  few  questions  do  the  superior 
laws  above  mentioned  have  jurisdiction.    A  statute  is  superior 

Woodlx  A;  11  66;  JESv  parte  Metzger,  ^Const  17.  S.,  art  6. 

5  N.  Y.  Leg.  Obs.  88;  In  re  Kaine,  16  ^Ante,  §  18;  Stoiy,  Const,  §  1887. 

N.  Y.  Leg.  Obs.  267;  Bobbins'  Case,  ^Inre  Ooode,  8  Ma  Ap.  226;  Loftin 

Whart  St  Tr.  892;  &  a  nam,  U.  a  v.  Watson,  82  Ark.  414;  SoYereign  u 

V.  Nash,  Bee,  266.  S.,  7  Neb^  409;  Indiana  v.  Agricultural 

1  Foster  v.  Neilson,  2  Pet  258,  814  Society,  85  Feu  St  867;   Pierce  v. 

And  see  Taylor  t\  Morton,  2  Curt  CL  Pierce,  46  Ind.  86;  S.  v.  Lancaster,  6 

a  454;  Jones  v.  Walker,  2  Paine,  688;  Neb^  474;  Frye  u  Fftrtridge»  82  III 

{Whitney  v.  Robertson,  124  U.  B.  190.]  267 ;  Haley  t\  Philadelphia,  168  Rl  St 

^Ante,  §  12.  46,  [8  Am.  B.  6ai 
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OH.  n.]  DIFFSBENT  80STS  OF  WBITTBN  LAWS.  [§  17a. 

alike  to  the  unwritten  law,  which  it  supersedes  in  a  case  of 
conflict^  and  to  a  municipal  by-law.^    Even  — 

Cohmial  statute. — A  colonial  statute  appears  to  have  the  same 
effect  as  any  other.' 

YL  By-laws  of  Mttnioipal  Cobpobationb. 

§  17a.  In  general. —  By-laws  of  municipal  corporations  are 
subject  to  be  controlled  by  statutes,  and  in  the  main  by  the  un- 
written law,  giving  way  when  ia  conflict  with  either.'  We 
shall  now  devote  to  them  a  separate  chapter. 

1  Field  VL  Dee  Moines,  89  Iowa»  575^  Thomas  n,  Richmond,  12  WbXL  849; 

[18  Am.  R  4e^]  and  other  cases  cited  Lishon  n  Clark,  18  N.  H.  284;  Oanton 

to  the  next  section.  v.  Nist,  9  Ohio  St  489;  Thompson  u 

'Bzioe  VL  a,  2  Tenn.  264  Ht  Vernon,  11  Ohio  St  688;  a  u 

'  Field  V.  Dee  Moines,  89  Iowa,  575,  Crummey,  17  Minn.  72;  a  u  Lindsay^ 

fl8  Ajxl  R  46];  Vestry  v.  Mathews,  4  84  Ark.  872. 

Bea  678;   a  u  Curtis,  9  Nev.  825; 
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CHAPTER  in. 

MUNICIPAL  BY-LAWa 

§  ]&  By-law  defined. —  A  by-law  of  a  corporation  is  a  regala- 
tlon  which  itself  has  established  for  the  government  of  its  own 
internal  affairs.  Blackstone  terms  it  a  ^^  private  statute ; "  ^  and 
it  has  the  force  of  a  statute  within  its  narrow  sphere.' 

Municipal  Jnf-law  —  Ordinance, —  A  municipal  by-law,  there- 
fore, is  a  by-law  of  a  municipal  corporation.  Ordinance  is  a 
word  practically  synonymous.'  And  the  by-laws  of  cities  are 
in  most  localities  commonly  called  city  ordinances;  even  they 
are  popularly  so  where  the  more  appropriate  legal  word  is 
by-law. 

How  municipal  corporation  created. —  Municipal  corpora- 
tions, such  as  cities  and  towns,  are,  in  England,  created  either 
by  act  of  parliament  or  by  charter  from  the  crown;  usually  by 
the  latter,^  regulated,  in  modern  times,  more  or  less  by  statute.* 
With  us  they  exist  only  by  statute. 

Legislative  power  over  charter. —  The  legislature  can  amend 
or  repeal  an  act  of  incorporation  at  pleasure,'  or  can  force  such 

1  He  mentiona,  among  the  powers  15  Utah,  63;  S.  n  Williama»  11  S.  d 

of  a  corporation:  '*To  make  by-laws  288.] 

or  private  statutes  for  the  better  gov-       *  Jones  u  Sanford,  66  M&  685,  588; 

ernment  of  the  corporation;  which  8.  v.  Jersey  City,  8  Vroom,  84& 
are  binding  upon  themselves,  unless       *  Willcock,  Corp.  25. 
contrary  to  the  law  of  the  land,  and       *  As,  see  40  &  41  Vict,  o.  69. 
then  they  are  void.    This  is  also  in-       *  Sloan  v,  S.,  8  Blackf.  861;  S.  u 

eluded  by  law  in  the  very  act  of  Branin,  8  Zab.  484;  Martin  v.  Dix,  52 

incorporation;  for,  as  natural  reason  Misa  58,  [24  Am.  R.  661 ;]  New  Orleans 

is  given  to  the  natural  body  for  the  v,  Cazelar,  27  La.  An.  156;  Stilz  v. 

governing  it,  so  by-laws  or  statutes  Indianapolis,  55  Ind.  515;  Gibon^yu 

are  a  sort  of  political  reason  to  govern  Cape  Girardeau,  58  Ma  141;  Phila-* 

the  body  politia"    1  Bl  Com.  47&  delphia  v.  Fox,  64  Pa.  St  169;  Lay  ton 

'^Hopkins  v,  Swansea,  4  M.  &  W.  v.  New  Orleans,  12  La.  An.  515;  An- 

621,  641;  S.V.  Williams,  11  S.  a  288;  napolis  v.  &,  80  Md.  112;  a  v.  Union, 

[R.  R  Ca  v.  Hines,  82  IlL  Ap.  488;  4  Vroom,  85a    And  see  &  v.  Person, 

R  R  Co.  u  Village  of  Allamouqt  84  8  Vroom,  184;  Brackett  v.  P.,  72  BL 

IlL  Api  274;  Water-works  Ca  v.  New  598;  [Crook  v.  P.,  106  IlL  237;  5  Am. 

Orleans,  164  U.  a  471;  City  v.  Wilson,  &  Eng.  Corp.  Cas.  460;  Coyle  ix  Mo- 
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CH.  ni.]  X17NI0IPAL  BY-XJLW8.  [§  19. 

act  on  the  corporators  against  their  will,^  except  as  or  unless 
restrained  by  the  constitution.'  But  Dot  unfrequently  an  act 
incorporating  a  municipality  is  passed  to  be  accepted  or  re- 
jected by  those  to  be  affected  thereby  as  they  may  choose,  and 
such  proceeding  is  always  permissible,'  while  still  it  is  not  nec- 
essary.* 

Incidental  power  to  make  hy-lawa, —  An  incident  of  every 
auch  corporation,  even  where  its  charter  or  incorporating  act 
is  silent  on  the  subject,  is  the  power  to  make  by-laws.^  Com- 
monly the  authority  is  conferred  in  express  words,  and  it  is 
competent  for  legislation  to  do  this; '  but  the  general  power  re- 
sults equally  from  the  very  existence  of  the  corporation.^ 

§  19.  Extent  of  incidental  power.—  Neither  a  general  stat- 
utory power  to  make  by-laws,  "  nor,'*  in  the  words  of  an  Eng- 

Jntjre,  7  Hona  (Del)  44;  Ward  vi  « Blessing  v.  GkdTestoii,  42  Tex  641. 

City,  121 N.  a  1;  Galloway  v.  Tavarea*  ^Blaokston^   ut  tup,;    Willcook, 

37  Fla.  6&    In  oonstroing  a  munioi-  Corpi  99,  100;  Bex  v.  West  wood,  2 

pal  ordinance  the  same  roles  goTem  Dow.  &  G  21, 4  Biigh  (N.  S.),  213,  7 

as  apply  to  the  general  statutea  Bing.  1,  4  R&  C  781;  Com.  v,  Stod- 

Fittsborg,  eta  By.  Ca  v.  Hays,  17  dar,  2  Cnsh.  362, 569»  [48  Am.  D.  679;] 

Lid.  Ap.  261, 46  N.  £.  R  676.   The  rule  AngeU  ft  Ames,  Corp.,  §8 110,  82(i 

generaUy  adopted  in  this  oonntry  \B,  v.  Noyes,  10  Fost  (N.  H.)  279; 

pnmdlng  that  acts  of  the  legislature  S.  u  Simonds,  8  Ma  414;  [Fred  vl  Ry. 

shaU  embrace  but  one  subject,  which  Ca,  66  Ma  Api  121;  Water  Ca  u 

•baU  be  expressed  in  the  title,  has  no  Aurora,  129  Ma  540,  81  8.  W.  B.  946; 

applioataon   to  moniclpal  corpora-  City  v»  Wilson,  15  Utah,  68;  8t  Rao- 

tioBSL  JIbPixxTie  Haskell,  112  OaL4ia]  sen  u  Ireg,  42  Neb.  186,  60  N.  W.  R 

iPfeterson  u  Sooiety,  4  Zak  885;  60L] 

flan  Francisco  v>  C^UMvan,  42  CaL  7*^  Though  power  to  make  laws  is 

541;  &  V.  Jennings,  27  Ark.  419;  City  giTen  by  special  clause  in  all  Inoor- 

f%  Shields,  62  Ma  851.    See  P.  v,  Ben-  pontUmB,  yet  it  is  needless;  for  I 

nett,  29  Mich.  451,  [18  Am.  R.  107;]  hold  it  to  be  included,  by  law,  in  the 

Manly  v,  Raleigh,  4  Jones  Eq.  370;  P.  very  act  of  incorporating,  as  is  also 

«.  Chicago^  51  IlL  17, 58,  [2  Am,  R.  278;]  the  power  to  sue,  to  purchase,  and 

Harward  tn  81  Clair,  eta  Drainage  the  like.    For,  as  reason  is  giren  to 

Co,  51  IlL  180;  Lovingston  u  Wider,  the  natural  body  for  the  goreming 

53  HL  80SL  of  it»  so  the  body  corporate  must 

'&  V,  McFadden,  28  Minn.  40;  Mil-  have  law%  as  a  politic  reason,  to  gov- 
ner  v,  Pensacola,  2  Wooda  632;  Bank  em  it;  but  tliose  laws  must  ever  be 
of  State  It  Bank  of  Cape  Fear,  13  Ira  subject  to  the  general  law  of  the 
75;  a  «.  Oanaday,  78  N.  C.  198,  [21  realm,  as  subordinate  to  it.  And, 
Am.  R.  465;]  Mbsher  «.  Independent  therefore^  though  there  be  no  pro- 
School  District,  44  Iowa,  122.  viso  for  that  pitfpose,  the  law  sup- 

*Po8i,  g  86;  Lammert  n  lidweU,  plies  it,"  Norris  «l  StapSi  Hoh  210^ 

62  Ma  188,  [21  Am.  R  411;]  St  Louis  211a. 

9,  Rnseell,  9  Ma  507;  [St  Maggard  n 

fkmd,  08  Ma  606L] 
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§  20.]  THE  WAITTEN  LAWS.  [bOOK  I. 

lish  author,  "  a  general  custom  to  make  by-laws,  will  give  an 
ordinance  any  greater  claim  to  validity  than  if  it  had  been 
made  under  the  incidental  power  in  every  corporation."  *  But 
it  is  difficult  to  say  exactly  how  far  this  general  power  extends; 
because,  in  most  instances,  our  incorporating  acts  define  the 
powers,^  so  that  the  decisions  under  them  do  not  help  us  on 
this  question.'  And,  as  further  complicating  the  authorities, 
there  are  in  England  prescriptive  corporations,  having  local 
customs,*  among  which  are  rights  founded  on  ancient  and  long 
usage  to  establish  by-laws  not  within  the  general  authority ; 
but  there  are  no  corporations  of  this  sort  in  the  United  States.^ 
Still  we  have  authorities  enabling  us  to  say  that  a  by-law  made 
under  the  general  power  must,  to  be  good,  not  contravene  the 
other  laws  of  their  policy,'  or  exceed  the  proper  local  or  other 
jurisdiction  of  the  corporation,^  or  be  otherwise  oppressive  or 
unjust.'    To  particularize :  — 

§  20.  Express  authority  —  Constitutional. —  Any  proper 
by-law  made  under  express  authority  from  the  legislature  is 
good,  provided  the  authorizing  act  did  not  exceed  the  consti- 
tutional power.  But  such  act  may  be  unconstitutional,  there- 
fore void,  and  therefore  the  by-law  be  void.'    Or,  if  the  by-law 

1  Willcock,  Ck>rp.  159.  *  Mobile  v.  YuiUe,  supra;  Norris  u 

s  Kyle  V.  Malin,  8  Ind.  84    Gener-  Staps»  Hob.  2105;  CuUinan  u  New 

ally  the  express  legislative  power  is  Orleans,  28  La.  An.  102;  Shreveport 

to  be  deemed  simply  an  addition  to  v.  Levy,  20  La.  An.  671,  [21  Am.  R. 

the  implied.    S^   v.  Morristown,   4  553;]   Bowling-Green  v.  Carson,  10 

Vroom,  57.    See   Parker  v.  Baker,  Bush,  64;  Ck>m.  v.  Wilkins,  121  Mass. 

Clark,  223;   [Gas  &  Water  Ca  v.  856;  Jones  v.  Sanford,  66  Me.  585 

Elyria,  57  Ohio  St  874]  Fieri   v.  Shieldsboro,  42  Misa  493 

s  Com.  V.  Stodder,  2  Cush.  562,  [48  Columbia  t*.  Beasly,  1  Humph.  232 

Am.  D.  679.]  Barling  v.  West,  29  Wis.  807,  [9  Am. 

*  Willcock,  Corpi  74  R  576 ;]  Yates  v.  Milwaukee^  10  Wall 

ft  Com.  V.  Stodder,  2  Cush.  562,  569.  497;  St  Paul  v.  Traeger,  25  Minn.  248; 

9  Ante,  %  17a;  post,  %  22;  Mobile  v.  Ward   v.  Greene ville,  8   Baz.  228; 
Yuille,  3  Ala.  187, 143,  [86  Ajn.  D.  441 ;]  [Ehrkham  v.  Russell,  76  Vs.  956;  Bar- 
Canton  V,  Nist,  9  Ohio  St  489;  [City  nett  v.  Denison,  145  U.  a  145.] 
V.  Leckie,  78  Mo.  Api  8;  Steinmueller  ^Gunnarssohn  v.  Sterling,  92  IlL 
V.  Kansas  City,  3  Kan.  Api  45.]  569;  Mowery  v.  Salisbury,  82  N.  C. 

7  Rex  V.  Breton,  4  Bur.  2260,  2267;  175;  a  v.  Canaday,  78  N.  a  198,  [21 

Com.  V.  Turner,  1  Cush.  493, 496;  Will-  Am.  R  465;]   Fret  well  v.  Troy,  18 

lams  V.  Davidson,  43  Tex.  1;  a  v.  Mo-  Kan.  271;  Schwuohow  v.  Chicago,  68 

bil^  5  Port  279,  [80  Am.  D.  564;]  HL  444;  Wheeler  v.  Cincinnati,  19 

Thomas  v.  Richmond,  12  WalL  349;  Oliio  St  19,  [2  Am.  R  368;]  Ex  parte 

a  n  Hoboken,  4  Vroom,  280.  Hurl,  40  CaL  557;  Sullivan  u  McCam- 
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does  not  follow,  or  if  it  exceeds,  the  power,  it  will  be  void.^ 
A  fortiori,  therefore,  it  will  be  void  if  itself  onconstitiitionaL' 
Among — 

By-laws  commonly  permissibJej —  yet  more  or  less  resting  on 
statutory  aathority,  are  the  following :  forbidding  the  removal 
of  house  dirt  and  offal  from  the  city,  except  by  license ; '  regu- 
lating the  speed  of  vehicles  drawn  through  the  streets ;  ^  ordain- 
ing rules  for  passenger  transportation  in  the  city,  the  carriages, 
prices,  and  the  like ;  *  providing  for  a  city  market,  and  prohib- 
iting persons  to  occupy  stands  within  the  near  streets,  for  the 
vending  of  such  things  as  are  sold  in  the  market;*  and,  in  a 
limited  degree,  regulating  the  times  for  opening  and  closing 
places  of  business.^    But,  in  general,  a  by-law  in  restraint  of 

mon,  51  IncL  264;  Grover  v.  Httckinfl^  &  W.  R.  920;  Voeburg  t\  McCrary,  77 

26  Mich.  476;  Wright  v.  Boston,  0  Tex  668, 14  a  W.  R.  195.] 

Gush.  2S8;  Leaob  v,  Elwood,  8  Bradw.  >  Clinton  v.  PMllipa,  58  BL  102,  [11 

458;  a  V,  Wmiams»  11  a  C.  28&  [Un-  Am.  R.  52;]  Judson  n  Reardon,  16 

lees  in  conflict  with  the  confititution,  Minn.  481. 

a  by-law  authorized  by  express  legi8>  *  Vandine,  Petitioner,  6  Pick.  187, 

lative  authority  will  be  upheld ;  while  [17  Am.  D.  851.] 

a  by-law  passed  by  virtue  of  its  inci-  ^Coul  v,  Worcester,  8  Pick.  462; 

dental  powers,  or  under  a  general  Chicago,  eta  R.  R.  Ca  vl  Engle^  76 

grant  of  authority,  wiU  be  declared  Bi  817,  [a,  Trenton  Ry.  Ca  v.  Tren* 

Toid,  unless  it  be  reasonable  and  fair,  ton,  58  N.  J.  !▲  182, 11  Lb  R.  A  410, 

Ry.  Ca  V,  Crown  Point,  146  Ind.  421,  20  AU.  R.  1076;  North  Chicago  Ry. 

85  L.  R.  A  684^45  N.  RR.587;  i2e  Ca  n  Lake  View,  105  BL  207, 44  Am. 

North  Terrace  Park,  147  Ma  2o9,  48  R  788.] 

a  W.  R.  860.]  •  Johnson  v.  Philadelphia,  60  Pa. 

'Sullivan  v.  Oneida,  61   BL  242;  St  445;  Logan  u  Pyne,  48  Iowa,  52i 

Logan  V,  Pyne,  48  Iowa,  524,  [22  Am.  [22  Am.  R  261  ;J  Com.  u  Gage,  114 

R  261;]  Williams  v,  Davidson,  48  Mass.  828;   Com.  v.  Matthews,  122 

Tex.  1;  Sumter  v,  Deschamps,  4  a  CL  Masa  60;  St  Louis  v.  Grone,  46  Ma 

297.    [Municipal  corporations  can  ex-  574;  a  v.  Herod,  20  Iowa,  128;  Ex 

ercise  only  such  powers  as  are  con-  parte  Slaren,  8  Tex  Ap.  662. 

f erred  in  express  terms  or  exist  by  *  Nightingale,  Petitioner,  11  Pick, 

necessary  implication.    If  any  doubt  168;  Com.  v.  Rice,  9  Met  258;  Buf- 

arises  it  must  be  resolved  against  the  falo  v.  Webster,  10  Wend.  100.    And 

power.    Electric  Light  Ca  v.  Jack-  see  Huntington  v.  Cheesbro,  57  Ind. 

aonville,  86  Fla.  229;  Winchester  u  74;  Com.  v.  Wilkins,  121  Mass.  856; 

Redmond,  98  Va.  711;  Lynchburg  Ry.  Bowling-Green  v,  Carson,  10  Bush, 

Ca  V.  Dameron,  95  Vai  545;  Croft  v,  04;  Com.  v.  Brooks,  109  Masa  855; 

Danbury,  65  Conn.  294;  Lesley  V.  Kite,  St  Paul  v.  Traeger,  25  Minn.  248, 

193  Pa  St  269;  Kennedy  v.  P.,  9  Cola  [City  v,  Gugenheim,  61  III  Ap.  874.] 

Apt  490;  Van  Antwerp  v.  Twp.,  8  a  '  Ward  r.  Greeneville,  8  Bax.  228, 

D.  305,  58  N.  W.  R  82;  Waterloo  v,  229;  Platteville  r.  Bell,  43  Wis.  488; 

Mill  Ca,  72  Iowa,  487, 84  N.  W.  R  197;  S,  v,  Welch,  86  Conn.  215;  Maxwell 

R  R  Ca  ei  R  R  Ca,  105  Ma  562, 16  v.  Jonesboro,  11  Heisk.  257. 
2                                             17 


§  21.]  THB  WBITTBK   LAWS.  [bOOK  L 

trade,  labor  or  business  can  be  justified  only  by  express  statu- 
tory authority.^  A  city  adjoining  navigable  waters  may  make 
reasonable  by-laws  concerning  quarantine  and  wliarves  within 
its  limits.'  But  it  cannot  thus  prevent  persons  not  its  inhabit- 
ants from  taking  shell-fish  in  a  navigable  river  within  its  bounds; 
because  this  would  be  in  contravention  of  a  common  right.' 
Yet,  if  the  inhabitants  of  a  town  have  the  exclusive  right  of 
fishing  in  its  waters,  such  a  by-law  is  within  its  power.*  A  city 
corporation  cannot  make  a  by-law  which  shall  permit  one  per- 
son to  carry  on  a  dangerous  business  and  prohibit  another  hav- 
ing equal  claim.  So  it  has  been  adjudged,*  but  the  doctrine 
is  plainly  subject  to  wide  exceptions  and  qualifications. 

§21.  Nuisance — Bawdy-hoase — Keeping  dog. — Without 
special  legislative  authority,  a  by-law  cannot  make  abatable  as 
a  nuisance  what  is  not  so  by  the  general  law,  thus  destroying 
private  property ;  *  nor,  on  the  other  hand,  can  it  authorize  the 
creation  of  a  nuisance,  whether  public  or  private.^  But  if  the 
statute  creating  the  corporation-  authorizes  it  to  make  by-laws 
relating  to  nuisances,  an  ordinance  is  within  the  authority  which 
subjects  to  punishment  the  owners  of  houses  of  ill-fame,  or  those 
reputed  to  be  such,  knowing  the  facts.*  And,  under  this  sort  of 

1  Barling  v.  West,  89  Wis.  807,  [9  wooden  buildings,  or  to  limit  the 
Am.  R.  576;]  Dimham  v.  Roohester,  mxe  of  btdldings;  and  an  ordinance 
5  Cow.  4A2;  Piaquemine  u  Roth,  29  prohibiting  a  hay-press  within  cer- 
La.  An.  261;  Norris  v.  Stapes  Hob.  tain  limits  is  ToicL  But  generally,  in 
dl9&;  Rochester  v.  Upman,  19  Minn,  our  cities,  such  things  may  be  more 
108;  Hesketh  «  Braddock,  8  Bur.  or  less  regulated  by  by4awa  And 
1847;  Harrison  u  Godman,  1  Bur.  19;  see  Crim.  Law,  I,  ^  1150, 1151;  Field- 
Clark  t\  Le  Cren,  9  &  ^ts  a  59.  See  ing  «.  Rhyl  Imp.  Ca,  8  a  P.  D.  972; 
post,  %  29;  [City  u  BaoEetti,  159  BL  Waupun  vi  Moored  84  Wis.  450,  [17 
284;  Anniston  «l  Ry.  Ca,  112  Ala.  557.]  Am.  R  446.] 

*  Dubois  IX  Augusta,  Dudley  (Ga.),  *  Pieri  «  Shieldsboio^  42  Misa  498; 
80;  St  Louis  «i  McCoy,  18  Ha  288L  Yates  v.  Milwaukee,  10  WaiL  497. 

>  Hayden  v.  Noyes,  6  Conn.  891.  And  see  Lake  v,  Aberdeen,  57  Miss. 

4  Rogers  u  Jones,  1  Wend.  287,  [19  260;  Waupun  v.  Moore^  84  Wis.  450, 

Am.  D.  49a]  [17  Am.  R.  446;  Grossman  v.  City,  80 

*  Hudson  «  Thome,  7  Paige,  26t  Oreg.  47a] 

And  see  CuUinaa  «.  New  Orleans,  28  ^  Pettis  ix  Johnson,  56  Ind.^  189;  S. 
La.  An.  102;  Shreveport  v.  Levy,  26  v.  Lindsay,  84  Ark.  872.  See  Frank- 
La.  An.  671,  [21  Am.  K  55a]  lin  Wharf  v.  Portland,  67  Ma  46,  [24 

Woodeiiballdlags»— According  to  Am.  R  1.] 
Hudson  V.  Thome,  alsa  the  charter       ^McAlister  «.  Clark,  88  Conn.  91; 

of  the  city  of  Hudson  does  not  em-  a  v.  Williams,  11  &  C.  288;  &  tk 

power  it  to  restrict  the  erection  of  Reokards,  21  Minn.  47. 
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CH.  in.]  MUNICIPAL  BY-LAWfl.  [§  22, 

anthority,  a  by-law  may  subject  the  keeping  of  a  dog  to  a  tax, 
and  authorize  the  killing  of  the  animal  as  a  nuisance  if  the  tax 
is  not  paid.^ 

§  22.  Bequlsites  enumerated. — By-laws  must  be  consistent 
with  the  act  or  charter  of  incorporation,  not  conflicting  with  it 
in  letter  or  manifest  intention;'  harmonious  with  the  general 
statutory  and  common  law,'  which  they  cannot  unauthorized 
supersede;*  reasonable  and  beneficial;*  not,  in  general,  retro- 

1  Mowery  it  Saliabary,  8d  N.  G.  176.  >  Robinson  v.  Mayor,  1  Humph.  166» 
See  Leaoh  v.  Elwood,  8  Bradw.  463;  [34  Am.  D.  626];  Chapman  v.  MiUer, 
Louisburg  v,  Harris,  7  Jones  (N.  O,  2  Speers,  760;  S.  vi  SaTannah«  T.  U.  P. 
1SS1;  [City  v.  Winter,  86  MdL  293;  B.  CharL  235,  [4  Am.  D.  706];  Welch  n 
u  Taft^  118  N.  a  119a  As  a  ^neral  Stowell,  2  Dou^p.  (Mich.)  882;  AngeU 
rule  mimioipal  corporations  have  &  Ames,  Corpw,  §g  832-334;  Cinoin- 
much  discretion  in  determining  nati  v.  Rice,  15  Ohio,  225;  Louisville 
what  is  a  nuisance,  and  the  exercise  v.  Roupe,  6  B.  Mon.  591;  Markle  tx. 
of  this  discretion  will  not  be  inter-  Akron,  14  Ohio,  586;  Reg.  t;.  Ed- 
fered  with  by  the  courts,  unless  the  monds,  4  Ellis  &  R  993, 1  Jur.  (N.  Q.) 
corporation  has  manifestly  tran-  727,  80  Eng.  !▲  A  Eq.  879;  Thompson 
scended  the  authority  granted  to  it.  v.  Mt  Vernon,  11  Ohio  St  688;  Seneca 
a  V,  Heidenhain,  42  La.  An.  488,  7  County  Bank  v.  Lamb,  26  Barb.  695; 
a  R  621;  Oiympia  v.  Mann,  1  Wash.  Lake  n  Decatur,  91  IlL  596;  Gridley 
389. 12  Lk  R  A.  160.  The  right  to  seU  tf.  Bloomington,  88  IlL  554^  [80  Am.  R 
spirituous  liquors,  when  granted  by  566.]  But  a  by-law  may  sometimes 
a  municipal  corporation,  is  subject  punish  the  same  offense  which  is  in- 
to aU  the  police  powers  of  the  corpo-  dictable  under  a  general  law  of  the 
ration^  and,  in  the  absence  of  any  re-  state.  &,  v,  Plunkett»  8  Harrison,  5. 
fltrictions  upon  its  authority,  it  may  See  p09t,  g  23;  [Buck  ix  Barles,  129 
revoke  the  license  at  any  tim&  It  is  Ind.  201, 18  Lb  R  A  481»  28  N.  E  R 
neither  a  contract  nor  property  right  484] 

in  the  licensee,  but  a  mere  permit  to  ^  March  ti  Com.,  12  R  Mon.  85; 

do  what  would  otherwise  be  an  of •  Com.  r.  Turner,  1  Cush.  498b   And  see 

fense  under  the  general  law.    Ison  Aberdeen  v,  Saunderson,  8Sm.  A  M. 

V.  Mayor,  et<x,  96  GhL  623.]  668;  Cincinnati  v,  Bryson,  15  Ohio, 

^Ante,  §§  17a,  19;  Hoblyn  «.  Rex,  2  625,  [45  Am.  D.  598];  Angell  &  Ames, 

Bra  R  C  829;  Rex  tn  Cntbush,  4  Bur.  Corp.,  g  38a 

12204;  Rex  VL  Cambridge,  2  Selw.N.  P.  ^ScrlTeners'   Ca   v.   Brooking,  2 

(tlth  ed.)  1176;  Reg.  r.  Darlington  Gale  A  D.  419,  6  Jur.  885;  Rex  v. 

School,  6  Q.  R  682;  Com.  vl  Fahey,  5  York,  8  R  &  Ad.  770;  Elwood  v.  Bul- 

Cush.  408;  Rochester  v.  Collins,  12  look,  6  Q.  R  888;  Com.  v.  Robertson, 

Barbi  659;  Clintonville  v.  Keeting,  4  5  Cush.  488;  Com.  v.  Worcester,  3 

Denip,  341;  Indianapolis  t;.  Fairchild,  Pick.  462, 478;  Kennebec  &  Portland 

1  Ind.  815,  Smith  (Ind.),  122;  S  v.  R  R  Co.  v.  Kendall,  81  Me.  470;  Will- 

Beaufort,  2  Rich.  496;  S.  v.  Hay,  29  Jams  v,  Augusta,  4  Ga.  509;  Com.  v. 

Ma  457;  Morris  v.  Rome,  10  Qa.  582;  Pittsburgh,  14  Pa  St  177;  Mayor  and 

Cincinnati  v.  Gwynne,  10  Ohio,  192;  Aldermen  v.  Maberry,  6  Humph.  868, 

Cincinnati  v.  Buckingham,  10  Ohio,  [44  Am.  D.  815];  Boston  v.  Shaw,  1 

257;  AngeO  &  Ames,  Oorp^, ^  848-846.  Met  180;  Austin  «i  Murray,  16  Pick. 
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§  22.]  THB   WSITTEN   LAWS.  [bOOK   L 

spective ;  *  not  restraining  trade,'  though  a  by-law  merely  in 
regulation  of  trade  is  good.' 

Penalty  —  Forfeiture. —  Every  law  has  necessarily  its  penal 
sanction,  and  a  rule  not  enforceable  is  not  law.*  So  that  the 
power  of  making  by-laws  carries  with  it  the  power  to  render 
them  effectual.*  But,  without  express  statutory  authority,  a 
municipal  corporation  can  inflict  only  the  milder  penalties.^  It 
cannot,  for  example,  create  a  forfeiture.^  Yet  it  can  provide 
"  reasonable  and  proper  fines  "  for  the  violators  of  its  by-laws.* 
And  under  statutory  authority  it  may  ordain  forfeitures,* 

Binds  whom.—  A  by-law  is  properly  for  the  government  only 
of  members  of  the  corporation.  But  strangers  coming  within 
the  corporate  limits  are  amenable  thereto.^'    So  also  their  prop- 

121,  125;  Fielding  v.  Rhyl  Impi  Ca,  6  Coldw.  882;  Zjlstra  v.  Charleston, 

8  a  P.  D.  272;  a  u  Jersey  City,  8  lBay,882;CuddenuEstwick,6Hod. 

Vroom,  848;  Corrigan  u  Gage,  68  Ma  128.    See  also  Tobacco  Pipe  Makers 

641 ;  Ex  parte  Frank,  52  CaL  606,  [28  v.  Woodroffe,  7  R  &  a  888;  MobUe  v. 

Am.  R  642];  Angell  &  Ames,Corpi,  Yuille,  8  Ala.  187,  [86  Am.  D.  441; 

847-851;  [&  v.  Smitli,  67  Conn.  Eyerman  v.  Blaksley,  78  Ma  145;  St. 


541.]  Louis  V.  Sohornbusoh,  95  Ma  618, 8  & 

1  Howard  v.  Savannah,  T.  U.  P.    W.  R  791;  Harris  u  City  Cotmcil,10O 

Charl  na  Ga.  382;  Be  Ah  You,  88  Cal  99,  11 

^Ante,  §  20.  L.  R  A.  408,  25  Pac  R  974] 


s  Pierce  v,  Bartrum,  Cowp.  269 
Cuddon  V.  Eastwick,  1  Salk.  143 
Com.  V.  Worcester,  8  Pick.  462,  473 


*  Ottumwa  t;.  Schaub,  52  Iowa,  515; 
Mobile  &  Ohio  R  R  v.  a,  29  Ala.  578; 
Charleston  v.  Goldsmith,  2  Speers, 


Vandine,  Petitioner,  6  Pick.  187,  [17  42a    [In  Missouri  it  is  held  that  a 

AulD.  851];  City  Council  V.  Ahrens,  municipality  cannot  by  ordinance 

4  Strob.  241;  Morris  v.  Rome,  10  Gsu  create  a  civil  liability  against  a  per^ 

682;  Angell  &  Ames,  Corp.,  §  835.  See  son  violating  it  and  in  favor  of  per- 

an^6^  §20;  [^^jpar^e  Bohen,  115  CaL  sons  injured  by  its  violation.  Moran 

872;  Helena  v,  Dwyer,  64  Ark.  424;  v.  Car  Ca,  184  Ma  641,  86  a  W.  R 

Ex  parte  Lacey,  108  CaL  826 ;  Theisey  659.] 
v.  McDavid,  84  Fla.  440.]  lo  Pierce   v.  Bartrum,  Cowp.  269 

« Crim.  Law,  I,  §§  6-a  Cuddon   v,  Eastwick,  1  Salk.   192 

»Reinhard  v.  New  York,  2  Daly,  Whitfield   v.    Longest,    6  Ire.   268 

24a  Homey  u  Sloan,  1  Ind.  266;  Vandine, 

^Posi,  §  403;  Dries  wick  t?.  Bruns-  Petitioner,   6   Pick.    187;   Willcock, 

wick,  51  Ga.  639,642,  [21  Am.  R  240.]  Corp.  105;  Charleston  v.  Pepper,  1 

7 Kirk  vl  Nowill,  1  T.  R.  118;  Dono-  Rich.  364;  GosseUnk  r.  Campbell,  4 
van  V.  Vicksburg,  29  Miss.  247,  [64  Iowa,  296;  Kennedy  v.  Sowden,l  Mo- 
Am.  D.  143;]  Angell  &  Ames,  Corp.  MuL  328.  Q  v,  Dow,  10  Met  882, 
§  840.  seems  to  have  proceeded  upon  the 

8 1  DilL  Mun.  Corp.  (2d  ed.),  §  272,  re-  language  of  the'  statute  which  au- 

ferring  to  Fisher  v,  Harrisbiirg,  2  thorized  the  by-law.    See  further  on 

Grant  (Pa.),  291 ;  Trigally  v.  Memphis,  this  point,  C.  v.  Stodder,  2  Cush.  562, 
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€H.  UL]  municipal  BY-LAWS.  [§§  23,  24. 

erty,  while  within  those  limits,  is  subject  to  the  operation  of 
the  by-law.* 

§  23.  By-law  and  general  law  forbidding  same  act. —  Some 
very  complicated  questions,  on  which  the  courts  are  not  quite 
harmonious,  have  arisen  where  a  by-law  is  made  against  a  thing 
already  punishable  under  the  general  law.  The  terms  of  stat- 
utes and  by-laws  so  differ  that  a  minute  discussion  of  these  ques- 
tions will  not  be  attempted,  since  it  would  occupy  too  much 
space.  In  some  of  the  states,  under  their  statutes,  it  is  deemed 
not  competent  for  the  corporation  to  render  punishable,  by  by- 
law, what  is  already  a  crime  under  the  general  law.'  In  other 
states  this  is  not  held,  and  effect  is  given  to  by-laws  making 
punishable  what  is  so  also  under  the  general  law.  And  where 
the  terms  of  the  incorporating  act  clearly  include  this  power, 
such  result  would  appear  to  be  unquestionable.'  But  plainly, 
as  a  by-law  is  inferior  to  a  statute,  which  it  cannot  supersede,* 
the  liability  to  indictment  under  the  general  law  remains,  un- 
less the  authority  to  enact  the  by-law  is  broad  enough  to  in- 
clude such  superseding  of  the  statute.'    On  this  principle, — 

Arrest  and  detain  tvithout  warrant —  A  statute  of  Maine 
having  the  provision  that,  if  an  officer  ^^  shall  detain  any  of- 
fender, without  warrant,  longer  than  such  time  as  is  necessary 
to  procure  a  legal  warrant,"  he  shall,  etc., —  the  courts  hold  a 
town  by-law,  giving  the  officer  power  to  detain  forty-eight 
hours  without  warrant,  repugnant  to  the  statute  and  void.' 
Now, — 

§  24.  Second  Jeopardy. —  Assuming  the  general  law  not  to 
be  repealed  by  the  by-law  and  both  to  be  in  force,  can  there 
be  a  conviction  under  both  ?    Not  all  by-laws  make  the  thing 

[48  Am.  D.  67iU  and  GL  tk  Chaae,  0  Am.  D.  498;]  &  v,  Bergman,  0  Oreg^ 

Cosh.  24&    And  see  Taylor  V.  Ameri-  841;  Hamilton  «  a,  8  Tex  Afw  648; 

ooB,  89  Ga.  50.  Maher  v.  a,  58  Qa.  448^  [21  Am.  R 

1  Spitler  V,  Young,  88  Ma  42;  Hog-  269;]  Robbins  v.  P.,  95  UL  175;  Green- 

gatt  IX  Bigley,  6  Homph.  286,  289.  wood  it  a,  6  Bax.  567,  [82  Am.  R  589;] 

See^  also,  on  this  point,  Horney  tx  Polinskyt\P.,  llHiui,890;P.i7.  Wm« 

Sloan,  niprcu  iams,  11  a  G.  288;  ^heisey  xk  Mo- 

s  Washington  v,  Hammond,  76  N.  David,  84  Fla.  440;  Ex  parte  MoGee^ 

a  83»  85,  86;  Jefferson  City  v.  Goortr  88  Oieg.  165. 

mire,  9  Ma  692;  Savannah  v.  Hussey,  *  Ante,  gg  17a,  19. 

21  G&  80.  And  see  Adams u  Albany,  *Fant  u  P.,  45  lU.  259;  a  v,  Gran^ 

29  Ga.  56;  a  v.  Brady,  41  Gonn.  58a  mey,  17  Minn.  72L 

sRogeiB  «r  Jones^  1  Wend.  287,  [19  «Barke  v.  Bell,86  Ma  817. 
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§  24.]  THE   WKI'ITEN   LAWS.     '  [bOOK   I. 

they  prohibit  a  crime.^  The  imposition  of  a  penalty  does  not 
render  the  transaction  criminal ;  a  penal  action  is  civil.'  And 
it  is  familiar  doctrine  that  both  a  civil  and  criminal  proceed- 
ing are  maintainable  for  the  same  wrong.'  So  that,  where  the 
by-law  simply  provides  a  penalty  for  the  wrong,  not  constitut- 
ing it  a  crime,  and  it  is  a  crime  by  the  general  law,  the  famil- 
iar principles  permit  a  double  prosecution  on  both.* .  Again, 
the  thing  declared  criminal  by  the  one  may  not  be  identical 
with  that  so  declared  by  the  other;  and  then  neither  prosecu- 
tion will  be  an  impediment  to  the  other,  though  there  is  but 
one  transaction.*  But  where  precisely  the  same  act  is  a  crime 
under  both  the  general  law  and  the  by-law,  there  are  authori- 
ties which  hold  that  a  conviction  or  acquittal  under  the  one  will 
bar  proceedings  under  the  other.^  The  result  of  which  is,  that 
the  by-law  repeals  the  general  law  for  the  oases  wherein  the 
prosecution  is  first  had  under  it.  The  better  doctrine,  there- 
fore, is  believed  to  be  the  contrary;  namely,  that,  just  as  the 
same  act  may  be  an  offense  against  both  the  United  States  and 
a  state,  and  punished  by  both,^  so  also  it  may  be  against  a  mu- 
nicipal corporation  and  a  state.  It  might  not  be  judicious  or 
merciful  to  resort  to  both  proceedings;  but  some  of  our  courts, 
it  is  believed  the  greater  number,  maintain  the  right.*  ^[  The 
powers  which  are  exercised  by  a  city  government,"  observed 
Perkins,  J.,  in  an  Indiana  case,  *^  are,  it  thus  appears,  super- 
added to  those  exercised  by  the  state  in  the  same  locality."  * 

1  Post,  g§  408, 404;  Rex  o.  Sharpies,  Grat  17;  a  v.  Sly,  4  Oreg.  277;  Lewis 

4  T.  R  777;  Davenport  v.  Bird,  84  u  a,  21  Ark.  209:  [Ex parte  Taylor, 

Iowa,  624;  Hoyer  v.  Masooutab,  59  87  CaL  91,  21  Pac  R  25a] 

111.  137;  Cooper  XK  P.,  41  Mioh.  408;  r*a  v.  Thornton,  87  Ma  860;  Maher 

a  V,  Decker, .  46  Conn.  241;  Platte-  v.  a,  53  Ga.  448,  [21  Am.  R.  269;]  a  v. 

ville  V.  Bell,  48  Wis.  488;  Jenkins  u  Cowan,29Mo.830;[£'a;i)arteBurgeois, 

Cheyenne,  1  Wya  287;  P.  n  Manistee,  60  Miss.  663,  45  Am.  R  42a] 

26  Mich.  422;  Sohmeider  v.  McLane,  "^  ^CrinL  Law,  I,  gg  987-989. 

4  Abb.  Ap.  154;  Greensburgh  v.  Cor-  <Levy  u  a,  6  Ind.  281;  Waldo  «. 

win,  58  Ind.  5ia  Wallace,  12  Ind.  569, 584;  Greenwood 

s  Crim.  Law,  I,  §  82  and  note&  v.  a,  6  Bax.  567,  [82,  Am.  R  589;] 

s  Id.,  §  264  et  seq.,  990.  Hamilton  v.  &.,  8  Tex.  Ap.  648;  a  v. 

4  Id.,  §  1076;  a  V.  Crummey,  17  Bergman,  6  Oreg.  841;  S.  v.  Williams, 

Minn.  72;  Shafer  v.  Mumma,  17  Md.  11  a  GL  28^;  [Desoto  v.  Brown,  44 

331,  [79  Am.  D.  650;]  Berry  v.  P.,  86  Mo.  Ap.  148;  Mclnemey  v.  Denver, 

IlL  423;  [Plattsburg  v.  Trimble,  46  17  Colo.  302,  29  Pac.  R  5ia] 

Mo.  Ap.  459.]  *  Waldo  v.  Wallace,  supra,  p.  584. 

^McRea  v.  Amerlous,  59  Ga.  168,  See  also  Gardner  v.  P.,  20  III  430; 

[27  Am.  R  390;]  Mayo  tK  James,  12  Bobbins  v.  P.,  95  III  17& 
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§  26.  Interpretation  of  power  to  make  by-laws.— The  char- 
ter,  or  statatory  power  of  enacting  by-laws,  is  to  be  construed 
harnM>nioasly  with  the  unwritten  rule.    Thus, — 

BeoBonahle — Penalty  reasandble. —  A  statute  authorized  a 
city  corporation  ^  to  license  bakers,  and  regulate  the  weight  and 
price  of  bread,  and  prohibit  the  baking  for  sale  except  by  those 
licensed."  And  this  was  held  to  include  the  power  to  attach 
a  penalty^  to  the  by-law;  but  it  must  be  reasonable.  And 
when  the  penalty  was  that  the  offender  pay  a  fine  not  exceed- 
ing $50,  to  be  recovered  before  the  mayor,  the  by-law  was  ad- 
judged void.'  So  also,  as  under  the  unwritten  law,  it  must  in 
other  respects  be  reasonable.*    Again, — 

NoUee. —  As,  under  the  unwritten  rule,  one  cannot  lawfully 
be  proceeded  against  without  notice,*  it  is  plain  that  a  legisla- 
tive power  to  impose  forfeitures  does  not  authorize  a  by-law 
providing  for  a  forfeiture  without  notice  to  the  party.* 

§  26.  Holding  by-law  void. — ^Whenever  a  corporation  under- 
takes to  establish  an  unauthorized  by-law  the  courts  hold  it  to 

^  Ante,  %  22k  charter.**    Again:  <*We  also  inoline 

3  Mobile  V,  YuiUe,  8  A1&  187,  [86  to  doubt  the  propriety  of  that  por^ 

Am.  D.  441.]    Ormond,  J.,  obeerred:  tion  of  the  by-law  which  forfeits 

••  What  would  be  a  reasonable  pen-  such  bread  as  is  not  of  the  weight 

altj  cannot,  from  the  mature  o^the  required  by  the  ordinance;  as  also 

things  admit  of  a  general  rule  ap-  that  portion  which  requires  $20  to 

plicable  to  aU  cases,  but  must  in  be  paid  by  the  baker  as  a  license, 

every  case  be  determined  by  the  unless  the  latter  can  be  supported 

nature  of  the  offense  intended  to  under  the  taxing  power  of  the  cor- 

be  prohibited.    Some  general  rules,  poration.    Though  doubtless  the  cor^ 

however,  may  be  laid  down  as  ap*  poration  could  require  a  fee  for  the 

plicable  to  all  cases.    The  penalty  issuance  and  registration  of  the  li- 

must  be  a  sum  certain,  and  cannot  censa"    p^  144    [Kiel  v.  Chicago,  176 

be  left  to  the  arbitrary  assessment  UL  187.] 

of  the  corporation  court,  to  be  de-  '  S.  «.  Jersey  City,  8  Vroom,  848; 

termined  according  to  the  nature  of  [Traction  Ca  u  Elizabeth,  58  N.  J. 

the  offense.    It  is  also  said,  that,  al-  L.  619;  liawes  u  Chicago,  158  III 

though  the  utmost  limit  of  the  pen-  658;  P.  u  Kipley,  171  UL  44,  40  N.  £. 

alty  be  fixed  beyond  which  the  fine  R  229.] 

oannot  extend,  it  does  not  remove  *P08t,  §  141;  Bishop,  First  Book, 

the  objection.    The  reason  assigned  §24;  8.  u  Newark,  1  Dutcher,  899; 

18^  that  it  permits  the  corporation  to  Corliss  v,  Corliss,  8  Vt  878,  889. 

be  a  judge  in  its  own  cause.    Nor,  it  ^Rosebaugh  u  Si^n,  10  Ohio,  81. 

18  said,  can  the  penalty  of  a  by-law  ex-  And  see  Columbus  v.  Arnold,  80  Ga. 

tend  to  the  forfeiture  of  goods,  unless  517;  Lester jelle  v,  Columbus,  80  Qa. 

such  power  be  expressly  given  by  the  986;  £L  u  Horristown,  5  Vroom,  44& 
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be  void.*  But  a  by-law  may  be  good  in  part,  and  void  as  to 
the  rest.*  We  have  seen '  that  if  a  by-law  is,  for  example,  un- 
reasonable, it  is  void ;  and  the  question  whether  it  is  reason- 
able or  not  is  to  be  decided,  not  by  the  jury,  but  by  the  court.^ 

iCom.  V.  Robertson,  5  Cush.  438;  401;  Meroer  County  v,  Fleming,  111 

Austin  V.  Murray,  16  Pick.  121, 127;  CaL46;  WiUow  Springs  v.  Withaupt, 

[Baltimore  v.  Rodecke,  49  M<L  217;  61  Ma  Ap^  275;    Lamar  v.  Weid- 

Carter  v,  Durango,  16  Cola  534,  26  man,  57  Ma  Api  507;  Trust  Ca  v. 

Am.  St  R.  2H  37  Paa  R.  1057;  City  Chioago,  162  ILL  505.    An  ordinance 

V.  Gugenheim,  61  UL  Ap^  874]  authorised  in  express  terms  by  the 

^Post,  §  84;  Rogers  v,  Jones,  1  legislature  wiU  not  be  set  aside  as 
Wend.  287,  260,  [19  Am.  D.  493;]  S.  v.  unreasonable.  Humphreys  v,  Bay- 
Lincoln,  7  Nebi  877;  Keokuk  «i  Dree-  onne,  60  N.  J.  L.  406.  And  an  ordi- 
aell,  47  Iowa,  597;  Harbaugh  «i  Mon-  nance  may  be  adjudged  reasonable 
mouth,  74  IlL  867.  when  applied  to  one  state  of  facts, 

*  Ante,  §  22b  and  unreasonable  when  applied  to  a 

^CouL  V.  Worcester,  8  Pick  462,  different  state  of   f&at^     Ford  v. 

478;  a  V.  Jersey  City,  8  Vroom,  848;  Standard  Oil  Ca,  82  Hun,  616.] 
[Burlington  «i  Unterkircher,  99  Iowa, 
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CHAPTER  IV, 

AT  WHAT  TIME  STATUTES  TAKE  EFFECH 

§  21.  Boetrine  defined. — In  the  absence  of  any  express  pro> 
▼ision,  a  statnte  has  effect  through  the  entire  country  from  the 
first  moment  of  the  day  on  which  it  is  enacted,  reckoning  from 
twelve  o'clock  of  the  preceding  night;  except  that,  when  a  con- 
stitutional or  other  like  right  would  thereby  be  impaired,  the 
actual  hour  and  minute  of  its  receiving  the  executive  approval 
may  be  inquired  into,  and  it  will  date  from  the  instant  thus 
ascertained.    To  particularize  and  explain: — 

§38.  Ancient  rule  (changed  in  England). — Formerly,  in 
England,  the  rolls  of  parliament  were  made  up  by  the  judges 
after  its  adjournment;  no  dates  were  given  to  the  several  acts, 
but  all,  says  Dwarris,  were  ^'  strung  together ''  as  one  statute. 
The  only  date  appearing  in  the  rolls  was  that  of  the  assembling 
of  parliament ;  ^  therefore,  the  record  being  the  sole  guide  to 
the  courts,  they  held  every  statute  to  have  gone  into  operation 
on  that  day.'  Nor  was  it  otherwise  with  an  act  which  itself 
provided  that  it  should  take  effect  ^^  from  and  after  its  pas- 
sage." '  Upon  this,  the  statute  of  88  Geo.  8,  c.  18,  provided 
that,  after  1793,  the  parliamentary  clerk  should  indorse  on 
every  act,  immediately  after  its  title,  the  day  on  which  it  re- 
ceived the  royal  assent;  *'and  such  indorsement  shall  be  taken 
to  be  a  part  of  such  act,  and  to  be  the  date  of  its  commence- 
ment where  no  other  commencement  shall  be  therein  provided.'* 
And,  by  construction,  the  act  takes  effect  from  the  first  moment 
of  such  day.^ 

With  us. —  In  North  Carolina  the  majority  of  the  court  fol* 
lowed  the  letter  of  the  old  English  rule,  and  held  that  acts  of 
assembly  go  into  operation  from  the  first  day  of  the  session.* 

iDwar.  Stat  (2d  ed.)  IS,  81, 84»  86^    Hamlet  v.  Taylor,  5  Jones  (N.  a\  86b 
87,  40a  See  P.  m  Clark,  1  Cal  40a 

'The  Ann,  1  Gallia  63;  Fanter  n       ^Tomlinson  u  Bollock,  4  Q.  a  D. 
Attornej^Oeneral,  6  Bra  P.  Q  55a        280,  283. 
«Utles0  ft  Holmee^  4  T.  R  660;       » Smith  v.  Smith,  Hart  (N.  Q)  36; 

Hamlet  v,  Tdkjlor,  tuprcL 
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But  generally  in  our  states  the  day — not  the  hour — on  which 
was  taken  the  last  step  in  the  making  of  a  statute  appears  in 
the  record  thereof;  and  the  rule,  subject  to  exceptions  to  be 
presently  considered,  is  that  no  divisions  of  a  day  are  allow- 
able, and  it  goes  into  operation  from  the  first  moment  of  the: 
day  on  which  it  receives  the  executive  sanction.^ 

§  29.  Fractions  of  day. — Doubtless  if  the  record  showed  the 
hour  and  minute  at  which  a  statute  was  enacted,  the  courts 
would  give  it  effect  only  from  such  minute.*  Still  this  conclu- 
sion would  in  some  cases  be  open  to  question.  The  rule  prevails 
widely,  that  the  law  does  not  regard  fractions  of  a  day.*  And 

i/oreWelman,20Vt053;  U.  aix  period  of  time  when  tl^is  duty  Is  per* 
Willianis,  1  Paine,  261;  In  re  Howoa^  formed  would  introduoe  too  great 
6  Law  Rep^  297;  1  Kent,  Com.  4H  uncertainty  in  the  administration  of 
455;' Matthews  V.  Zane,  7  Wheat  164  justioe,  as  there  would  be  nothing 
211;  Heard  «l  Heard,  8  Ga.  880;  SL  «.  but  the  memory  of  man  to  resort  to 
Click,  2  Ala.  26;  Smets  v.  Weathers-  for  the  purpose  of  ascertaining  it- 
bee,  R  M.  CharL  537;  Rathbone  v.  the  signature  not  being  dated,  and 
Bradford,  1  Ala.  812;  Goodsell  v,  there  being  no  record  of  the  time 
Boynton,  1  Scam.  556;  Temple  v,  kept**  Consequently  it  was  held  that 
days,  Morris,  9;  Taylor  v.  S.,  81  Ala.  a  repealing  statute  avoids  an  act 
383;  S.  V.  Bank  of  South  Carolina,  12  done  by  authority  of  the  repealed 
Rich.  609;  Wood  u  Fort  42  Ala.  641;  law,  in  the  interval  between  its  pas- 
lApejrre  u  U.  &,  17  Wall.  191,  19dL  sage  and  the  signaturea  Dyer  u  &,. 
See  in  re  Richardson,  6  Law  Rep.  Meiga^  287,  25& 
392;  2  Story,  571.  In  Johnson  v.  Mer-  In  process  of  enactment—  A  stat- 
chandise,  2  Paine,  601,  it  was  said  ute  has  no  greater  effect  on  transac- 
that  a  statute  takes  effect  from  its  tions  executed  during  the  process  of 
passage;  a  private  executive  instruo-  its  enactment  or  while  it  was  await- 
tion,  from  the  time  of  being  com-  ing  the  executive  sanction,  than  on 
municated  to  the  person.  In  Tennes-  things  done  before  it  was  in  agita- 
8ee,"it  is," said  Turley,  J.,  "provided  tion.  Wartman  v.  Philadelphia,  88 
by  the  eighteenth  section  of  the  Pa.  St  202;  [Re  Kenning's  Estate,  5a 
eleventh  article  of  the  constitution  Hun  (N.  T.),  117;  Biggs  u  McBride, 
of  the  state  of  Tennessee,  that  'no  17  Greg.  640,  5  L.  R.  A  115, 21  Paa  R. 
bill  shall  become  a  law  until  it  shall  878;  Freeman  u  Gaither,  76  Ga  741] 
be  read  and  passed  on  three  different  ^  See  Westbrook  Mfg.  Ca  v.  Grant 
days  in  each  house,  and  be  signed  60  Me.  88,  [11  Am.  R  181.] 
by  the  respective  speakers.'  But  >  Bishop,  Con.,  §§804, 1439;  Portland 
when  this  has  been  done,  we  think  Bank  v.  Maine  Bank,  11  Mass.  204; 
the  law  takes  effect  from  the  date  Reg.  v,  Edwards,  9  Exch.  32,  28  Law 
of  its  passage  by  relation.  The  du-  J.  (N.  S.)  Exch.  42;  Edwards  v.  Reg.,  9 
ties  [duty]  to  be  performed  by  the  Exch.  628;  Reg.  tx  St  Mary,  Warwick, 
speakers  in  signing  the  statutes  is  1  Ellis  &  B.  816;  Commercial  Steam- 
not  of  a  legislative,  but  ministerial  ship  Ca  v.  Boulton,  Law  Rep,  10  Q.  B. 
character.  And  to  cause  the  opera-  846;  Duffy  v,  Ogden,  64  Pa  St  240; 
tion  of  a  law  to  depend  upon  the  Lester  v.  Gkirland,  15  Vea  248. 
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a  day  begins  at  midnights  Bnt  this  rale  is  aot  anyielding;  it 
bends,  permitting  the  real  fact  to  be  shown  and  prevail,  where 
justice  requires.'  Thus,  when  a  deed  was  delivered  at  a  certain 
hour  to  the  roister,  who  immediately  commenced  the  registra- 
tion of  it,  but  without  indorsing  on  it  the  time  of  its  delivery, 
and  two  hours  later  an  execution  was  levied  on  the  property  it 
conveyed,  the  court  permitted  the  hour  of  delivery  for  registra- 
tion to  be  proved  by  parol,  to  give  it  precedence  over  the  levy.* 
And,  in  general,  the  priority  of  acts  may  be  shown  when  ma- 
teriaL^    Now, — 

Sx  post  facto. — Plainly,  in  reason,  if  a  man  does  a  thing  at 
five  o'clock  in  the  morning,  and  it  is  then  lawful,  he  cannot  be 
pnnished  for  it  under  a  statute  passed  at  five  o'clock  in  the 
evening  of  the  same  day,  without  violating  the  constitutional 
inhibition  of  ex  post  facto  laws.*  If  the  act  were  performed  at 
five  o'clock  in  the  evening,  and  the  statute  passed  at  the  same 
hour  the  next  morning,  all  would  admit  that  it  could  not  be 
applied  to  the  transaction ;  while  still  it  is  not  easy  to  see  how 
the  one  case  could  differ  in  principle  from  the  other.  Hence, — 

Time  of  day  provable^  and  when. —  lu  these  cases,  and  in 
cases  less  strong,  including  civil  ones  where  justice  imperatively 
demands,  the  doctrine,  at  least  the  better  doctrine,  of  the  pres- 
ent day  permits  proof,  even  by  parol,  of  the  exact  hour  when 
a  statute  became  a  law,  giving  effect  to  it  only  from  such  hour.* 
Accordingly,  when  a  petition  in  bankruptcy  was  filed  in  court 
about  noon,  and  late  in  the  evening  of  the  same  day  a  bill 
passed  congress  and  was  approved  by  the  president  repealing 
the  bankrupt  act,  but  saving  cases  ^'  commenced  before  the  pas- 
sage of  this  act,"  Story,  J.,  held  that  the  proceeding  could  go 
on  to  its  conclusion.^  In  a  general  way  it  has  been  adjudged 
that  the  time  when  an  act  is  passed  and  signed  can  appear  only 
in  itself  or  by  the  record;*  but,  in  reason,  a  rale  of  this  sort, 

1  Bishop,  Ccm.,  §§  8H  1489;  [a  v.  oinnati  BAnk  «i  Burkhardt»  100  U.  & 

Miofael,  5d  La.  An.  im,  27  &  R  6d&]  686. 

Schick  V.  Smith,  S  Dowl  P.  a  887;  •Crim.  Law,  I,  ^279  e^  9eg. 

Oampbell  v,  Sferangeways,  8  C.  P.  IV  *  Salmon  u  Burgess,  1  Hughes,  856; 

105;  Lockett  v.  Hill,  1  Woods.  652;  In  re  Wynne,  Chase  Dec.  227,  251. 

Combe  v.  Pitt,  8  Bur.  1428,  1484;  '^In  re  Richardson,  2  Story,  57L 

Johnson    v,   Pennington,  S   Green  And  see^  to  the  like  effect,  3  Opin. 

(N.  J.),  isa  Atty.  Qen.  Sa 

*  Metts  V.  Bright^  4  Dev.  &  Bat  178.  <  In  re  Welman,  20  Vt  653;  Latlesa 

«Lang  v.  Phillips,  27  Ala.  811;  Cin-  v.  Holmes,  4  T.  R  66a  And  see U.  a 
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while  convenient  in  practice,  cannot  overturn  a  principle  of 
natural  justice,  much  less  control  a  provision  in  the  constitu- 
tion. In  accordance  with  this  view,  it  has  been  held  that  a 
court  is  not  forbidden  to  inform  itself  of  the  real  date  of  the 
president's  approval  of  an  act.  Therefore,  where  the  date  on 
its  face  was  simply  "  December  4,"  it  was  adjudged  competent, 
in  order  to  ascertain  the  year,  to  resort  to  the  records  in  the 
secretary  of  state's  office,  and  to  the  journals  of  congress.^ 
Again, — 

Precedence. —  When  the  order  in  which  were  passed  two  or 
more  statutes  bearing  the  same  date  becomes  important,  the 

V.  WiUiams,  1  Paine,  2&L  In  P.  vl  in  any  way  satis&ctory  to  the  minds 
Clark,  1  GaL  406,  the  majority  of  the  of  the  jndgea  It  may  even  be  shown 
court  held  the  day  to  be  diTisible,  as  that  the  date  which  the  president 
respects  the  time  when  a  statute  goes  attached  to  his  signature  is  an  error, 
into  operation,  being  the  moment  of  The  learned  judge  condensed  the 
its  passage.  See  also  U.  &.  v,  Arnold,  doctrine  thus:  **  We  are  of  opinion, 
1  Gallis.  848;  Lang  V.  Phillips,  27  Ala.  on  principle  as  well  as  authority, 
811;  Kimm  v.  Osgood,  19  Ma  60.  that^  whenever  a  question  arises  in  a 
1  Gku-dner  u  The  Collector,  6  WalL  court  of  law  of  the  ezistenoe  of  a 
4d0.  And  see  Kennedy  v.  Palmer,  6  statute,  or  of  the  time  when  a  statute 
Oray,  816;  Turley  v.  Logan,  17  IlL  took  effect,  or  of  the  precise  terms  of 
151 ;  Presoott  t^  lUinois  and  Michigan  a  statute,  the  judges,  who  are  called 
Canal,  19  III  824;  MoCullooh  v.  S.,  11  upon  to  decide  it,  have  a  right  to  re- 
Ind.  424;  Southwark  Bank  v.  Com.,  sort  to  any  source  of  information 
26  Pa.  St  446;  past,  §  87.  The  above  whioh  in  its  nature  is  capable  of  oon- 
case  of  Gardner  «.  The  Collector,  and  veying  to  the  judicial  mind  a  olear 
the  reasoning  of  MiUer,  J.,  in  the  and  satisfactory  answer  to  such  ques- 
opinion,  seem  in  effect  to  sustain  the  tion;  always  seeking  first  for  that 
following  just  proposition;  namely,  whioh  in  its  nature  is  most  appropri- 
1.  It  being  the  duty  of  the  judges  to  ate,  unless  the  positive  law  has  en- 
take  judicial  notice  of  the  contents  acted  a  different  rule."  p.  611.  Con- 
of  public  statutes,  whioh  need  not  be  suit,  as  perhaps  contra,  SL  u  Toung, 
proved  before  them  as  facts,  they  8  Vroom,  29. 
must  also  determine  the  dates  of  President's  proclamation.— The 
their  enactment  2.  In  ascertaining  president's  proclamation  of  June  18, 
these,  they  should  look  at  whatever  1865,  annulling  restrictions  upon  in- 
is  adapted  to  inform  their  minds,  temal  trade  in  the  late  insurgent 
The  date  attached  to  the  president's  states,  was  held  to  take  effect  on  the 
mgnature,  if  full,  wiU  ordinarily  suf-  beginning  of  the  day.  U.  &  v.  Norton, 
fioew  If  not  full,  resort  may  be  had  to  97  U.  S.  164  decided  on  U.  &  t\ 
the  journals,  the  time  of  the  publica-  Lapeyre,  17  WalL  191.  And,  it  is  be- 
tion  of  the  statute,  and  other  sources,  lieved,  any  executive  act  carrying 
to  supply  the  deficiency.  If  the  ends  clemency  to  the  subject,  and  not  im- 
of  justice  require  the  precise  moment  pairing  the  rights  of  other  subjects^ 
to  be  ascertained,  this  may  be  done  would  be  so  construed. 
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chapter  numbers  may  be  looked  into,^  as  doubtless  anything 
else  calculated  to  inform  the  judicial  mind. 

§  30.  !^nowledge  of  statute  impossible. —  The  rule,  where 
a  knowledge  of  the  statute  could  not  have  reached  the  person 
charged  with  violating  it,  is  considered  in  another  connection^ 

§  31.  Modifications  of  foregoing  rules* — To  avoid  practical 
hardships  from  the  foregoing  rules,  there  are  in  some  of  the 
states  special  provisions  of  law  postponing  the  taking  effect  of 
statutes  until  a  specified  time  after  their  enactment,'  or  until 
they  are  published.^  Or  the  statute  itself  may,  and  it  often 
does,  fix  a  time  different  from  the  general  one,  when  no  con- 
stitutional inhibition  prevents.  But  to  work  this  result,  its 
words  must  be  direct  and  unequivocal.^  No  legislative  act  can 
bind  fature  legislation;*  therefore,  if,  while  there  is  a  general 
statutory  provision  postponing  the  taking  effect  of  statutes 
until  a  specified  number  of  days  after  their  publication  or 
enactment,  a  statute  is  passed  on  its  face  to  go  into  operation 
immediately,  or  at  a  different  time  from  the  general  one,  it 
does  so;  this  later  expression  of  the  legislative  will  prevailing 
over  the  earlier.'' 

Effect  of  postponing  statute. —  A  statute  which  is  to  become 
law  at  a  future  day  is  a  nullity  in  the  meantime.  It  does  not 
even  operate  as  notice  to  persons  to  be  affected  by  it,'  nor 
does  a  repealing  clause  in  it  put  an  end  to  the  law  to  be  re- 

1  Metropolitan  Board  of  Health  v.  Hoyt,  14  Wis.  253.    See  Parkinson 

Schmades,  8  Daly,  282»  10  Abb.  Pr.  t;.  a,  14  Md.  184,  [74  Am.  D.  522;]  a 

(N.  a)  205.    And  see  St  Martin  u  v.  Barrow,  30  La.  An.  657;  Thomas  v. 

New  Orleans,  14  La.  An.  lia  Scott,  23  La.  An.  689;  Scott  u  Clarlc, 

'  Grim.  Law,  I,  §  296.  1  Iowa,  70;  Pilkey  v.  Gleai$on,  1  Iowa, 

'Cooper   V,   Curtis,    30   Me.    488;  522. 

Chapman  u  a,  2  Head,  86;  West  ^  Wheeler  v.  Chubbuck,  16  III.  861 ; 

Feliciana  R  R.  Co.  v,  Johnson,  5  [a  v.  Mounts,  86  W.  Va.  179, 15  Ia  R. 

How.  (Miss.)  273;  Files  v.  Robinson,  A.  248, 14  a  E.  R  407.   Different  pro- 

30  Ark.  487;  a  v.  Little  Rock,  eta  yisious  of  an  act  may  take  effect  at 

Ry.  Co.,  81  Ark.  701;  Whitehead  v,  different  times,  at  the  will  of  th« 

Wells,  29  Ark.  99;  Johnson  v,  a,  8  legislature    Plummer  v.  Jones,  8^ 

Lea.  469,  [31  Am.  R  648;]  Barry  v.  Ma  58,  24  AtL  R  585;  Wheeler  n 

Viall,  12  R  L  18.  Stuht,  52  Neb.  209,  71  N.  W.  R  94 

^Tredway  v.  Gapin,  1  Blackf.  299;  But  see  Finnegan  u  Sale,  54  E[an 

a  u  Donehey,  8  Iowa,  896;  Calkin  v.  420,  88  Pac.  R  477.] 

a,  1  Greene  (Iowa),  68;  a  t?.  Steven-  •a  v.  Oskins,  28  Ind.  864. 

son,  2  Pike,  260;  a  v.  Superior  Dis-  ^Hunt  r.  Murray,  17  Iowa,  818; 

trict  Court,  29  La.  An.  223;  Stine  v.  Orleans  v.  Holmes,  13  La.  An.  502. 

Bennett,    13    Minn.    153;   Smith   v,-  » Price   v.  Hopkin,  13  Mich.  8ia 
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pealed.^  One  cannot  be  punished  nnder  it  for  what  he  does 
before  the  day  of  its  taking  eflfeot.* 

§  31a.  ^^  From  and  after/' —  If  a  statute  is  to  take  effect 
^^  from  and  after  "  a  day  named,  there  is  believed  to  be  no  cer- 
tain role  either  that  it  shall  be  on  sach  day  or  on  the  next  fol- 
lowing one,  but  the  entire  provision  and  the  special  nature  of 
the  case  will  determine.'  Where  the  words  were  "  from  and 
after  the  passage  of  this  act,"  the  day  of  its  enactment  was 
held  to  be  included;  Story,  J.,  observing  that,  by  the  general 
rule,  '^  where  the  computation  is  to  be  made  from  an  act  done, 
the  day  on  which  the  act  is  done  is  to  be  included."^  But, 
where  the  words  were,  "from  and  after"  a  specified  future 
date,  the  enactment  was  held  not  to  go  into  operation  until 
the  day  next  succeeding  such  date.*  And  probably  many  courts 
will  hold  to  the  distinction  indicated  by  these  two  cases.* 

§  32.  Treaties. —  In  international  law,  and  as  a  contract  be- 
tween nations,  a  treaty  takes  effect  from  the  time  it  is  signed; 
its  subsequent  ratification  relating  back  to  such  time.  And 
this  is  held  of  our  treaties  with  other  nations.  They  are  not, 
in  this  respect,  affected  by  the  special  terms  of  our  constitu- 

See  Grayes  v.  S.,  6  Tex.  Ap,  228;  Fad-  clones  the  day  is  excluded.   ...   It 

don  V.  Bartlett,  Z  A.  &  K  884,  890;  has  been  adopted  by  this  court,  and 

Wood  V.  Riley,  Law  R.  8  G  P.  26^  most  be  regarded  as  settled  in  this 

1  McArthur  u  FrankUn,  16  Ohio  St  commonwealth.*'    Chapman,  J.,  in 

193;  Spaulding  v,  Alford,  1  Pick.  Sa  Atkins  v.  Sleeper,  7  Allen,  487,  48a 

*&  u  Bond,  4  Jones  (N.  C.)  9.  [Stat-  Contra,  Bemis  «.  Leonard,  118  Mass. 

ntes  operate  prospectively  only,  nn-  002,  006,  [19  Am.  R.  470.] 

less  a  contrary  intention  is  manifest  ^  Arnold  vl  U.  S.,  9  Cranch,  104; 

on  their  lace  beyond  a  reasonable  a  P.«  U.  S.  vl  Williams,  1  Paine,  Ml ; 

question.    Shreveport   n,  Cole,    129  P.  u  Clark,  1  CaL  40a    AndseeHam- 

U.  a  86,  9  Sup.  Ct  R.  210;  Stewart  let  v,  Taylor,  0  Jones  (N.  C\  86;  In  re 

V.  Vandervort,  84  W.  Va.  024,  12  L.  Welman,  20  Vt  60a    Contra,  Rex 

R  A.  00, 12  a  £.  R  786.J  v,  Moore,  Jefferson,  a 

*  Bishopk  Con.,  §  1840;  Lester  v.  Qw-  *Koltenl»t)Ok  u  Cracraft>  86  Ohio 

land,  10  Ve&  248;   Pugh  v.  Leeds,  St  084    SeeR  v.  Perrysburg,140hio 

Cowp^  714;  Wilkinson  v.  Gaston,  9  St  472;  [Parkinson  v,  Brandenburg, 

Q.  BL  187;  Isaacs  v.  Royal  Ins.  Ca,  80  Minn.  294.  Under  an  act  requiring 

Law  Rep^  0  Ex.  296;  Wilcox  «.  Wood,  that  a  bill  be  returned  within  five 

9  Wend.  846;  Deyo  v,  Bleakley,  24  days  or  it  shaU  become  a  law  with- 

Barbc  9;  Sheets  v.  Selden,  2  Wall  out  the  gOTernor's  signature,  an  in- 

177;  Peables  v,  Hannaford,  18  Me.  tervening  Sunday  must  not  be  in- 

106.     *<  Where    time   is    computed  eluded.    B,  v,  Michel,  02  La.  An.  986, 

from  an  act  done,  the  general  rule  is  27  a  R  060.] 

to   include  the  day.    Where  it  is  "See  the  first  note  to  this  section; 

computed  from  the  day  of  the  act  Watson  v.  Pears,  2  Campi  294 

30 


OH.  lY.]  WHEN  STATUTES  TAXB  EFFECT.  [§  82. 

tion.*  In  a  general  way,  the  same  mle  governs  a  treaty  ced- 
ing territory  to  us.  "  It  is  true,"  said  Wayne,  J.,  '*  that  .  .  . 
its  national  character  continues  for  all  commercial  purposes; 
but  full  sovereignty,  for  the  exercise  of  it,  does  not  pass  to  the 
nation  to  which  it  is  transferred  until  actual  delivery.  But  it 
is  also  true  that  the  exercise  of  sovereignty  by  the  ceding 
country  ceases,  except  for  strictly  municipal  purposes,  espe- 
cially for  granting  lands.  And  for  the  same  reason  in  both 
cases;  because,  after  the  treaty  is  made,  there  is  not  in  either 
the  union  of  possession  and  the  right  to  the  territory  which 
must  concur  to  give  jplemtm  domvavwm  et  tUUe.^^*  Yet,  as  a 
*^  law  "  under  our  constitution,'  and  affecting  private  rights, 
i%  like  a  statute  which  is  fuUy  enacted  only  on  receiving  the 
executive  sanction,  dates  simply  from  the  ratification.^ 

^QftTer  V.  Taker,  9  Wall  83;  Hyt  v.  Bucros,  15  How.  (XT.  8.)  88;  In- 

ton  «L  Brown*  1  Wash.  G.  GL  848»  aad  neraritj  tf.  Mim8»  1  Ala.  060;  Mima 

casea  in  the  next  not&    See  Snooea-  v.  Huggins^  1  Ala.  676w 
sion  of  Schaffer,  18  La.  An.  lia  >  Ante,  §§  11, 18, 14 

*  Davis  IX  Ck>noordia,  9  How.  (IT.  S.)       ^  Haver  v.  Taker,  tupra;  U.  SL  «. 

280^  289;  U.  &  n  BejneB,  9  How.  Arredondo^   6  Pet   69L    And    see 

(17.  a)  127,  14a    And  see  Montault  n.auPerohenian,7Pet51;Teaker 

«  U.  a,  12  How.  (U.  a)  47;  U.  a  u  n  Teaker,  4  Met  (Ey.)  88^  [81  Am. 

Ffllerin,  19  How.  (U.  a)  9;  U.  a  n  D.  68a] 
fijUieox;  14  How.  (a  a)  189;  U.  a 
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CHAPTER  V. 

THE  ENACTMENT  AND  VALIDITY  OF  8TATUTE& 

g  82a.  Introduction. 
88, 84    Constitutional  validity. 
86-866.  Interpreters  of  oonstitution. 
8^87a.  Constitutional  formalities  at  enaotment^ 
8^-41.    Defects  other  than  constitutionaL 

§  82a,  How  chapter  divided. — We  shall  conEdder:  L  The 
constitational  validity  of  statutes  enacted  in  due  form;  11.  The 
interpreters  of  the  constitution ;  III.  Constitutional  formalities 
at  the  enactment;  IY»  Defects  other  than  constitutionaL 

L  The  Constitutional  Validity  of  Statutes  Enacted  in  Due 

Fork. 

§  33.  People  sovereign  —  Legislative  bodies. —  It  is  tho 

theory  of  our  state  and  national  governments  that  sovereignty 
dwells  primarily  with  the  people.  For  the  orderly  exercise  of 
it,  they  have  delegated  so  much  as  they  chose,  and  no  more, 
to  the  various  official  bodies  and  persons.  Legislative  powers 
have  thus  been  conferred  on  our  state  legislatures  and  on  con- 
gress, the  limits  whereof,  beyond  which  all  attempted  acts  are 
nullities,  are  defined  in  the  constitutions  of  the  several  states 
and  the  United  States.*    Hence, — 

Unconstitutional  statutes, —  A  statute,  state  or  national,  thus 
in  excess  of  constitutional  power,  is  deemed  simply  void,  having 
no  effect,  direct  or  collateral,  for  any  purpose  whatever.*    Not 

1  And  see  Tennessee  v.  Davis,  100  St  77;  Frye  «.  Partridge,  83  IlL  267; 

U.  S.  257,  275.  National  Bank  v.  Southern  Poroelain 

« 1  Kent,  Ck)m.  448-455;  Marbury  v,  Mfg.  Co.,  55  Ga.  88;  8.  v.  Osawkee,  14 

Madison,  1  Cranch,  187;  S.  t;.  Flem-  Kan.  418,  [19  Am.  R.  99;  i2e  Plurality 

ing,  7  Humph.  152,  [46  Am.  D.  78];  Elections,  15  R.  L  617,  8  AtL  R.  881. 

Bliss  V.  Com.,  2  Litt  90,  [18  Am.  D.  An  unconstitutional  act  cannot  be 

251];  Bank  of  St.  Mary's  v.  S.,  12  Ga.  validated  by  the  legislature.    S.  r. 

475;   Haley  v.  Clark,  26  Ala.  489;  Whitesides,  8  L.  R  A.  777,  9  a  E.  R 

Strong  V,  Daniel,  5  Ind.  848;  Cincin-  661.] 
nati,  eto.  R.  R  Ca  v.  Clinton,  1  Ohio 
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even,  like  an  erroneous  judgment  rendered  by  a  competent  tri- 
bunal on  a  valid  law,*  will  it  protect  an  oflBcer  in  performing 
any  of  its  requirements,  or" obeying  process  founded  upon  it.* 
In  England,  no  superior  law  of  the  realm  exists  to  override  an 
act  of  parliament.'  What  is  called  constitutional  law  there  is 
declared  by  the  parliament  itself.    Still, — 

§  34.  Unconstitational  in  part. —  A  statute  may  be  in  con- 
flict with  the  constitution  in  part,  and  the  rest  of  it  be  free 
from  objection.  In  which  case,  if  the  parts  are  properly  sepa- 
rable, the  courts  will  sustain  what  is  sound,  and  reject  the  un- 
sound. This  may  be  so  even  where  the  sound  and  the  unsound 
are  in  one  section  together.^  But  if  the  unconstitutional  parts 
are  essential  to  the  constitutional,  all  must  fail.*  And,  beyond 
what  thus  comes  from  necessity,  the  doctrine  has  been  laid 
down,  and  it  seems  to  be  just,  that,  if  the  parts  are  so  mutually 
related  as  to  make  it  evident  the  legislature  intended  them  to 
constitute  one  whole,  so  that  if  all  could  not  be  carried  into 
effect  none  would  have  received  the  legislative  sanction,  the 
case  is  within  the  same  rule.*    On  the  other  hand,  absolute  in- 

>a  tt  Weed.  1  Fost  (N.  H.)  262,  [63  Darby  v.  Wilmington,  76  N.  C.  183; 

Am.  D.  188;]  Rex  v.  Dyer,  6  Mod.  41.  Lea  v.  Bumm,  88  Pa.  St  237;  a  v. 

*  Astrom  v.  Hammond,  8  McLean,  Amery,  12  R  L  64;  Latbrop  v.  MiUs, 

107;  Fisber  v.  MoOinr,  1  Gray,  1,  [61  19  CaL  618;  Maize  v.  &,  4  Ind.  842; 

Am.  D.  381.]  Santo  v.  &,  2  Iowa,  166,  [63  Am.  D. 

s  Dwar.  Stat  (2d  ed.)  62a  487;J  Mobile  &  Obio  R  R  v.  S.,  20  Ala. 

«Bank  of  Hamilton  v.  Dudley,  2  673;  [Eureka  v.  Wilson,  15  Utab,  67, 48 

Pet.  492,  626;  Clark  v.  Ellis,  2  Blackf.  Pao.  R  160;  a  n  F.  L  Ca,  152  Ma  1, 

8;  Fisber  v.  McGirr,  1  Gray,  1,  [61  Am.  46  L  R  A.  363, 62  a  W.  R  896.  Every 

D.  381;]  Steele  v,  S.,  6  Blackf.  110;  presumption  must  be  taken  in  favor 

McCuUocb  V.  a,  11  Ind.  424;  a  v,  of  tbevalidjtyofaBtatut&  Columbia 

Allen,  2  McCord,  55;   Yarmouth  v.  RRCo.  v.Gibbes,24aC.60;PbcBnix 

Nortb  Yarmouth,  84  Me.  411,  [56  Am.  Ins.  Ca  t\  Burdette,  112  Ind.  204^  18 

D.  666;]  Myers  v.  P.,  67  IlL   503;  N.  K  R  705.] 

Hagerstown  v.  Dechert.  32  Md.  369;  ^  Exchange  Bank  v,  Hines,  8  Ohio 

McCready  v.  Sexton,  29  Iowa,  356,  [4  St  1,  84;  Hinze  n  P.,  92  111.  406;  P.  u 

Am.  R  214;]  Christy  v,  Sacramento,  Cooper,  83  IlL  686;  Ex  parte  Towles, 

39  CaL  3;  a  v,  Clarke,  64  Ma  17,  [14  48  Tex.  413;  P.  v,  Mahaney,  13  Mich. 

Am.  R  ,471;]  Rood  v.  McCargar,  40  481;  Campau  v.  Detroit,  14  Mich.  276; 

CaL  117;  Bucky  v.  Willard,  16  Fla.  Reed  v.  Omnibus  R  R,  33  CaL  212;  a 

330;  a  r.  Newton,  59  Ind.  173;  In  re  v.  Perry,  6  Ohio  St  497,  506;  [O'Brien 

Jilz,  3  Ma  Api  243;  S.  v.  Clinton,  28  v.  Krenz,  36  Minn.  136,  30  N.  W.  R 

La.  An.  201 ;  Berlin  v.  New  Britain,  9  458;  S.,  Maggard  v.  Pond,  93  Ma  606, 

Conn.  175;  Robinson  v.  Bidwell,  22  6  a  W.  R  469;  Crowley  v.  S.,  11  Oreg; 

CaL  879;   a  v.  Swift,  11  Nev.  128;  512;  Alexander  v.  P.,  7  Cola  155.] 

Gamble  v.  McCrady,  76  N.  C.  509;  *  Neely  t\  a,  4  Bax.  174;  S.  v.  Dous- 
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dependence  of  the  provisions  is  not  a  prerequisite  to  letting  a 
part  stand  while  the  rest  f all.^ 

In  Jyy-laws. —  As  already  seen,*'  the  like  dootrine  applies  to 
manicipal  by-laws.  "A  by-law,"  said  Lord  Kenyon,  0.  J., 
*^  may  be  good  in  part  and  bad  in  part,  yet  it  can  be  so  only 
where  the  two  parts  are  entire  and  distinct  from  each  other."  • 

Repeals  in  statutes. — An  act  consisting  of  affirmative  pro- 
visions and  a  repealing  clause  may  be  void  as  to  the  former 
and  good  as  to  the  latter.^  Yet  practically  this  woold  not  be 
so  commonly;  because,  in  most  instances,  the  new  provision 
is  the  motive  for  repealing  the  old,  so  that  where  the  new  can- 
not stand  the  repeal  should  not.  It  was  in  one  case  even  held 
that  the  clause,  "  All  acts  and  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed,"  was  effectual, 
though  the  rest  of  the  statute  was  unconstitutional.*  But  not 
only  the  reason  just  suggested  shows  that  this  doctrine  cannot 
be  sound  in  principle;  it  is  also  unsound,  and  it  has  been  so 
adjudged,  because,  as  observed  in  the  Alabama  court,  ^4f  the 
new  law  is  void,  the  provisions  of  the  former  law  cannot  with 
propriety  be  said  to  be  in  conflict  or  contravention  of  it"* 

11.  Thb  Intespsbtsbs  of  thb  OoKffrrrnnoK. 

§  35.  The  courts.—  It  is  a  popular  idea,  not  altogether  ab- 
sent from  judicial  opinions,  that  the  courts  are  both  specially 
and  exclusively  the  interpreters  of  our  constitutions.    But  noth- 

man,  28  Wi&  641;  Eckhartui  &,  6  W.  Bee  also  Com.  n  Dow,  10  Met  88d; 

Va.  515;  Warren  «l  Charlestown,  8  Austin  v.  Murray,  16  Pick.  ISl,  126; 

Gray,  84;  Ck)m.  v.  Clapp^^S  Gray,  97;  Fiteacherly  v.  WUtshire,  11  Mod.  852. 

Com.  V,  Hitohings,  5  Gray,  482;  Com.  854;  a  a  nom.  Fasakerly  v,  Wiltshire, 

«L  Pomeroy,  5  Gray,  486,  note;  [Cher-  1  Stra.  462, 460;  Lee  v,  Wallis^  1  E!eny. 

okee  Comers  v.  a,  86  Kan.  887;  a  u  202,  295;  Oinoinnati  v.  Rioe^  15  Ohio, 

Pogh,  43  Ohio  St  9a]  825;  a  v.  Snow,  8  R.  L  64;  a  n  Cope- 

I  And  see  P.  v.  Hill,  7  CaL  97;  [120  land,  8  R.  L'8a 

Liquors  of  McSoby,  15  R  L  608,  10  «Ely  v.  Thompson,  8  A.  K.  Mar.  70. 

AtL  R.  659.    Where  the  language  of  ^Meshmeier  v,  a,  11  Ind.  482. 

a  statute  is  capable  of  two  oonstruo-  'Tims  v,  a,  26  Ala.  165, 170;  P.  v, 

tions,  equally  obvious,  that  will  be  Tiphaine,  8  Par.  Cr.  241;  a  v.  La 

preferred  which  makes  it  oonstitu-  Crosse,  11  Wis.  50;  Shepardson  v, 

tional    Supenrisors  v.  Brogden,  112  Milwaukee,  eta  R.  B-  Ca,  6  Wis.  605. 

U.  a  261 ;  McGwigan  v.  Ry.  Ca,  95  N.  And  see  a  u  HaUock,  14  Nev.  202, 

C.  428;  Quarttebaum  v.  a,  79  Ala.  1.]  [88  Am.  R  559;]  ChUds  v.  Shower,  18 

*Ante,  ^  26.  Iowa,  26t 

'  Rex  V,  FaTersham,  8  T.  R.  852, 856. 
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i&g  of  this  sort  appe^trs  in  the  iostrom^nts  themselves.  The 
judges  are  indeed  sworn  to  observe  tbem ;  so  equally  are  ^1 
the  other  officers  of  the  government.  Their  fanction  is  to  de- 
cide judicial  causes ;  and,  when  a  cause  is  presented  to  them 
involving  a  constitutional  question,  they  must  interpret  the  con- 
stitution as  to  it)  and  no  appeal  lies  to  any  other  department 
of  the  government.  Thus  far,  therefore,  the  courts  are  the 
interpreters;  nor  can  the  legislature,  for  example,  interfere  in. 
any  way  with  this  function.^    But  — 

Other  g^vBmmental  departments. — The  other  departments  of 
the  government,  being  bound  equally  with  the  judicial  to  obey 
the  constitution,  are  under  equal  obligations  to  interpret  it  for 
themselves.'  Indeed  there  are  doubtless  circumstances  in  which 
the  courts  would  feel  obliged  to  place  reliance  upon,  and  give 
effect  to,  the  interpretation  made  by  another  branch  ot  the 
gOTemment.'    There  are,  moreover,  many  constitutional  ques- 
tions ansing  only  in  such  forms  that  they  can  never  be  taken 
before  the  courts;  so  that,  if  the  other  departments  before 
which  they  present  themselves  could  not  interpret  the  consti- 
tution to  decide  them,  this  ^  supreme  law "  would  be  as  to 
tbem  of  no  practical  effect. 

§  3&a.  Farther  of  courts  interpreting,-^  Except  in  the  one 
instance  about  to  be  mentioned,  courts  will  not  take  jurisdic- 
tion  of  a  cause  simply  on  the  ground  that  it  involves  an  inter- 
pretation of  the  constitution.^  Some,  on  the  other  hand,  and 
perhaps  in  a  degree  all,  avoid  the  consideration  of  constitu- 

1  And  see  Ex  parte  Blanchard,  9  of  the  lawmaking  power,  it  beoom^ 

Ker.  101;  Bamett «.  Woods,  5  Joqm,  a  serious  question  bow  far  tte  JD#- 

£q.  438,  434  clal  power  «an  or  should  interfere. 

'See  this  topic  discussed.  Bishop,  •    .    .    Where,  under  an  executive 

Fimfc  Book,  §§  114^12&  eonatructioo  of  the  iaw,  a  wrong  is 

*We  an  perhaps  wanting  in  09-  done  to  an  indivWaal,  tha  oourts  will 

thoritj  on  this  precise  point;  tmt  in  give  him  redresa  But  where  no  such 

n.  a  «.  Lftlfl^  S  MQl/aan,9»  17«  14  the  wrong  is  don^  it  is  supposed  that 

eouit  raftised  to  intartee  witi^  the  in-  acts  of  the  e9»cuti ve  within  the  gea- 

tscpntatioD  of  a  staiutohjthe  exec-  ecai  scope  <^  its  powen,  and  by  yir- 

utime  department;   observiiigi  that  Um  ot  law,  ^sanaot  he  reviewed; 

ttm  eoDBoatiTe  is  boiu)4  to  gire  effect  though,  to  some  extent,  the  letter  of 

iolawB  zegnlatftag  its  duties,  in  domg  the  law  majr  not  have  been  followed.** 

whjoli  it  QMiak  neoQfloari^y  i»tsrpi«t  HeLoaii,  J,  Of  a  like  sort  is  Mathews 

them.    "And,  where  sack  ocwffjiruc-  t^  &ho«;as>  fH  HI  2fJ.    And  see  po$tt 

turn  has  been  acted  on  for  a  great  §  1<H. 

number  of  jeara^  under  the  sanctions       ^  Jones  v.  Black,  48  Ala.  540;  Hoover 
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tional  qaestions  except  when  forced  on  them  in  forms  of  pro- 
cedure permitting  of  due  argument  and  deliberation.^  The 
interpretation  of  the  highest  tribunal  is  binding  on  the  inferior 
ones,  the  same  as  are  its  decisions  on  other  questions  of  law.' 

§  35b.  As  between  states  and  United  States. —  The  courts 
of  a  state  are  the  highest  judicial  interpreters  of  its  constitution. 
And  when  a  question  of  the  meaning  of  a  state  constitution 
comes  before  the  supreme  court  of  the  United  States,  it  is  bound 
by  such  state  interpretation.'  In  like  manner,  the  interpreta- 
tions of  the  courts  of  the  United  States  are  controlling  over 
the  state  tribunals  as  to  the  constitution  of  the  United  States.^ 
And  an  appeal,  by  writ  of  error,  lies  from  a  final  judgment  of 
a  state  court  to  the  supreme  court  of  the  United  States,  in  cer- 
tain cases  involving  the  construction  of  the  national  constitu- 
tion.^ The  state  courts  are  bound  by  the  constitution  of  the 
United  States  to  the  extent  of  permitting  those  of  one  state 
to  pass  upon  the  validity,  under  it,  of  the  legislation  of  an- 
other state.* 

III.  OoNSTrruTioNAL  FoRMALrriES  at  ENAOTMEirr. 

§  36.  In  general. — A  statute,  to  be  valid,  must  be  enacted 
by  the  body  and  in  the  manner  prescribed  by  the  constitution. 
Thus,— 

Legislative  hody — People, —  The  people,^  having  by  the  con- 
stitution transferred  their  law-making  power  to  a  legislative 
body,  can  no  longer,  without  a  recall  of  some  portion  of  the 
power  thus  granted,  exercise  it  directly.  This  proposition  is 
universally  conceded.  But  there  are  differences  as  to  some  of 
its  applications.    To  explain, — 

u  Wood,  9  Ind.  286;  Lopez  v.  a,  42  «Baiik  of  U.  a  u  Norton,  8  A.  K. 

Tex.  298;  Padelford  u  Savannah,  14  Mar.  423;  Ex  parte  BushneU,  9  Ohio 

Oa.  43a  St  77. 

1  Parker  v.  a,  6  Tex.  Ap.  579;  Taj-  *R.  a  of  U.  a,  §  709;  Bridge  Fro- 

lor  V,  Fiint,  85  Ga.  124;  Hoover  v.  prietors  v.  Hoboken  Ckx,  1  WalL  116; 

Wood,  supra;  P.  u  Mahaney,  13  Mich.  The  Binghamton  Bridge,  8  WaU.  51 ; 

481 ;  Shelden  v.  MiUer,  9  La.  An.  187.  Winn  v.  Jaokson,  12  Wheat  185. 

3  Wheeler  u  Rice,  4  Brewa  189;  ^Stoddart  v.  Smith,  5  Binn.  855; 

Pieroe  v.  Pierce,  46  Ind.  86.  Braynard  u  Marshall,  8  Pick.  191 

s  Aioardi  v.  a,  19  WaU.  685;  Cass  «.  See  Kean  «.  Rioe^  12  a  ft  R  20a 

Johnfiton,95  n.a860;  Bank  of  North  '^AnU,  %  Sa 
Bennington  u  Bennington,  16  Blatch. 
58. 
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SUittite  to  take  effect  on  popular  approval — Municijyal  cor- 
poration.— ^Whether  an  individual  intrusted  with  an  authority 
can  delegate  it  to  another  depends  on  its  nature.  An  agency 
with  a  discretion  cannot  be  delegated,  but  a  mere  ministerial 
one  may.^  Therefore,  quite  conclusively,  a  body  of  official  per- 
sons, endowed  with  the  discretionary  power  of  making  laws, 
cannot  transfer  it  to  other  hands.  But  it  is  consistent  with 
the  nature  of  a  law  that  it  authorize  associations  of  men  to 
govern  themselves  in  their  own  affairs;  therefore,  as  already 
seen,'  a  statute  may  establish  a  municipal  corporation,  with 
power  to  enact  reasonable  by-laws.'  And  it  was  never  doubted 
that  such  a  statute  may  be  submitted,  for  acceptance  or  rejec- 
tion, to  the  people  dwelling  in  the  locality  to  be  affected  thereby. 
Yet  considerable  numbers  of  courts  have  held  that  an  ordi- 
nary act  of  legislation  is  void,  if,  by  its  terms,  its  going  into 
effect  depends  on  a  popular  vote.*  Indeed,  a  count  would  prob- 
ably show  a  greater  number  of  cases  in  favor  of  this  doctrine 
than  against  it.  We  may  doubt  whether  these  cases  have  pro- 
ceeded on  a  right  view  of  the  question.  It  is  beyond  dispute, 
in  general,  that  the  going  into  effect  of  a  legislative  act  may 
be  made  to  depend  on  the  happening  of  a  future  event,*  or  a 

1  Bishop,  Con.,  §  1067.   As  to  pow-  Ma  039,  [59  Am.  D.  276;]  Louisville 

eis  more  analogous  to  the  law-mak-  v,  Baird,  15  B.  Monr.  346;  Fatenon 

ing,  flee  a  vi  Bell,  84  Ohio  S.  194;  v.  Society,  4  Zab.  885;  Maize  v,  8.,  4 

Matthews  v.  Alexandria,  68  Ma  115,  Ind.  842;  Meshmeier  u  &.,  11  Ind.  482; 

[30  Am.  R  776:]  a  v.  Fiske,  9  R.  L  Santo  v.  a,  3  Iowa,  165,  [68  Am.  D. 

94;  Springer  v.  MoSpadden,  49  Ma  487;]  a  «.  Swisher,  17  Tex.  441;  Grant 

299.  V.  Coulter,  24  Barb.  282;  Clarke  v. 

^Afde,  §  18;  Covington  v.  East  St  Rochester,  24  Barb.  446;  P.  v.  Stout, 

Louis,  78  IlL  548;  Lothrop  v.  Sted-  28  Barb.  849;  LouisTille  &  Nashville 

man,  42  Conn.  588.    And  see  P.  v.  R.  R.  Ca  v.  Davidson,  1  Sneed,  687; 

Nally,  49  Cal.  478;  [Port  Mining  Ca  Morford  v.  Unger,  8  Iowa,  82;  Gee- 

r.  Hagood  (a  C),  8  L.  R  A.  841,  9  a  briok  v.  S.,  5  Iowa,  491;  Bank  of 

EL  R  686.  Rome  v.  Rome,  18  N.  T.  88;  Peek  v. 

<  Taxes,  etc.—  And  to  levy  taxes,  Weddell,  17  Ohio  St  271 ;  Rice  v.  Fos- 

and  the  lika    U.  a  «.  New  Orleans,  ter,  4  Harring.  (Del)  479;  Coming  v, 

98 17.  a  881.  Greene,  28  Barb.  88;  Johnson  v.  Rich, 

^Barto  V,  Himrod,  4  Seld.  488»  [59  9  Barb.  680;  Morgan  v,  Monmouth 

AnL  D.  506:]  Thome  v.  Cramer,  15  PlankRoad,2Dutcher,99;  P.v.Salo- 

Barb.    112;    a   v.    Parker,   26   Vt  mon,  46  111.  415;  S.  v.  Weir,  88  Iowa, 

857;   P.  V.  Collins,  8  Mioh.   848;    Q,  184;  Ex  parte  Wall,  48  CaL  379,  813, 

V.  Copeland,  8  R  L  88;   Pbrker  n  [17  Am.  R  425;]  Brown  «i  Fleischner, 

Com.,  6  Pa  St  507,  [47  Am.  D.  480;]  4  Oreg.  183. 

a  V.  Scott,  17  Ma  521;  8.  v.  Field,  17       »  Lothrop  v.  Stedman,  43  Conn.  588; 
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contingency ;  and  that,  for  example,  one  expired  may  be  reyired 
on  the  transpiring  of  a  fact  to  be  established  by  proclamation.^ 
The  legislature,  in  exercising  its  judgment  on  the  advisability  of 
a  measure,  may  well  be  governed  by  the  yet  unascertained  fact 
of  the  popular  approval  or  disapproval  of  it;  because,  as  is  well 
known,  laws  which  do  violence  to  public  opinion  are  not  en- 
forced, and  often  tend  to  evil,  while,  if  such  opinion  favored 
them,  their  results  might  be  good.  Therefore  to  provide  for 
ascertaining  the  popular  opinion  by  a  vote  of  the  people,  and 
to  make  the  going  into  effect  of  a  statute  dependent  on  the 
fact  thus  arrived  at,  would  seem  but  a  legitimate  form  of  con- 
tingent legislation,  in  the  highest  degree  jast  in  all  cases  where 
the  legislative  body  doubts  concerning  such  fact  and  deems  it 
essential  This  is  not  a  transferring,  by  this  body,  of  any  part 
of  the  legislative  power  to  the  people,  but  intelligently  exer- 
cising its  own.*  How  generally  the  full  doctrine  thus  stated 
is,  in  recent  times,  held  by  the  courts  it  would  be  difficult  to 
ascertain ;  but,  where  the  submission  is  of  a  local  statute  to  the 
people  of  the  locality,  or  of  a  general  one  to  be  accepted  or  re- 
jected in  particular  places  where  the  vote  is  taken,  popularly 
termed  in  some  of  its  forms  a  local-option  law,  the  constitu- 
tional validity  of  the  proceeding  is  almost  universally  conceded.' 

Smiths JanesviUe, 26 Wis. d91;  8, v.  of  its  act  depend  on  some  eontin- 

New  Baven,  eta  Ca,  48  Conn.  861;  icency  thereafter  to  happen,  or  may 

Fredericton  v.  Reg.,  8  Canada  S.  C  prescribe  conditions,  it  must  be  for 

505.  them  to  judge  in  what  contingency, 

>The  Aurora,  7  Cranch,  882.    In  or  upon  what  condition,  the  act  shall 

a  Texas  case,  Lipscomb,  J.,  said:  take  effect     They  must  hare  the 

"There  is  no  analogy  between  the  power  to  prescribe  any  they  may 

act  of  our  legislature,  and  the  vari-  think  proper."    Bulli;.  Bead,  18  Grat< 

Otis  acts  of  congress  depending  upon  78,  90,  91. 

a  future  contingency  of  a  rebellion,  ^  Consult,  for  the  affirmatlTe  side 

insurrection,  foreign  war,  a  treaty,  of  this  proposition,  Looke*B  Appeal, 

or  the  acts  of  a  foreign  power.  These  72  Pa.  St  491,  [18  AnL  R  716;]  for  the 

do  not  depend  upon  the  vote  of  the  negative,  Ex  parte  Wall,  48  OaL  279, 

constituency  of  congress,  but  on  a  818. 

contingency  over  which  they  have  no  *  Locke*s  Appeal,  supra;  Smith  r. 

control"    a  V,  Swisher,  17  Tex.  441,  McCarthy,  56  Pa.  St  859;  a  v.  O'Neill, 

448.    On  the  other  hand,  in  Virginia,  24  Wis.  149;  Monroe  u  a,  8  Tex.  Ap^ 

where  the  validity  of  statutes  de-  848;  Anderson  v.  Com.,  18  Bush,  485; 

pending  on  a  vote  of  the  people  was  B,  v,  Morris  Common  Pleas,  7  Vroom, 

sustained,  Lee,  J.,  delivering  the  opdn-  72;  P.  t^  Reynolds,  5  Oilman,  1 ;  P.  v. 

ion  of  the  court,  said:  "Now,  if  the  Salomon,  61  III  87;  Erlinger  v.  Bo- 

legiGflature  may  make  the  operation  nean,  51  HL  94;  Com.  v.  Dean,  110 
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By  some  opinions,  at  least,  it  makes  no  difference  that  the  law 
affects  eqnally  the  entire  people  of  the  state.^  In  Ehode  Island, 
where  this  sort  of  general  legislation  has  been  deemed  oneon- 
stitutional,  the  courts  sustained  an  act  which  provided  for  a 
popular  vote  on  the  question  of  its  repeal,  and,  if  a  majority 
decide  for  repeal,  it  shall  have  no  effect  after  the  tenth  day 
from  and  after  the  rising  of  the  session  of  the  general  assembly 
at  which  the  votes  are  to  be  counted.' 

§  36a.  One  subject^  expressed  In  title. — The  constitutions 
of  some  of  the  states  provide  that  no  statute  shall  embrace  more 
than  one  subject,  and  it  shall  be  expressed  in  the  title.'  There 
are  states  wherein  this  provision  is  deemed  directory  only,  so 
that  a  statute  enacted  in  violation  of  it  is  good.^  But  gener- 
ally it  is  regarded  as  mandatory,  rendering  the  contravening 
enactment  void.*  Still,  by  the  common  doctrine,  as  a  statute 
may  be  good  in  part  and  ill  for  the  residue,*  if  the  title  specifies 
one  subject  and  no  more,  and  the  parts  relating  to  it  are  sep- 
arable from  the  rest,  they  will  be  held  valid  while  the  residue 
is  adjudged  void.^    The  title  need  indicate  the  subject  only  in 

Mass.  857;  Guild  n  Chicaga  82  Bl.  •Gannon  «.  Hemphill,  7  Tex.  184; 

473;  a  «L  Wilooz,  41  Gonn.  864;  &  v.  Weaver  ti.  Lapdey,  48  Ala.  9S4;  a  u 

Cooker  24  MimL  S47»  [81  Anu  R  844;]  MiUer,  45  Ma  485;  Cbnnon  vl  Mathea, 

OotiL  «L  WeUer,  14  Bush,  218;  Gom.  8  Heisk.  504;  San  Antonio  v.  Gould, 

V.  Hoke,  14  Bosh,  868;  Fredericton  n.  84  Tex.  40;  Gilford  v.  New  Jersey  R. 

Heg;.,  8  Ganada  a  C  605.  See  English  R.  Ga,  2  Stockton,  171 ;  Parkinson  u 

t^  Sb,  7  Tex.  ApL  171 ;  a  «,  St  Joseph,  a,  tupra;  HiU  v,  Deoatur,  22  Ga.  203; 

87  Ma  270;  Holcomb  u  DttTis,  56  III  Phillips  v.  New  York,  1  Hilton,  488; 

413.    Contra,  Ex  parte  Wall,  48  GaL  Madison,  eta  R.  R.  Ga  v.  Whiteneck, 

278,  813  (compare  with  Robinson  n  8  Ind.  217;  Bright «  MoGullough,  27 

BidweU,  22  (M.  879);  Plurker  u  Gom.,  Ind.  228;  Keller  v.  a,  11  Md.  525^  [69 

4  Bel  Law  Jootn.  Rep.  168;  Lammert  Am.  D.  226;]  Gooley,  Gonst  Lim.  141 

V.  Lid  well,  62  Ma  188,  [21  Am.  R  411.]  ei  teg. 

1  Smith  fk  JanesTllle,  26  Wi&  291.  •  Ante,  %  84;  [E.  P.  Moore,  62  Ala. 

And  see  P.  u  GoUins,  8  Mioh.  848;  471;  P.  v.  Hall,  8  Gola  485.] 

Blanding  v.  Burr,  18  GaL  848»  7  Jones  «l  Thompson,  12  Bush,  894; 

*a  n  Gopelanct  8  R.  L  83.  And  see  Allegheny  Gounty  Home's  Gase,  77 

WiUiams  v.  Gammaok,  27  Miss.  209>  Pil  St  77;  Walker  v.  a,  49  Ala.  820; 

[61  Am.  D.  50a]  P.  v,  BriggS,  50  N.  T.  558;  Ex  parte 

s  Parkinson  v.  a,  14  Md.  184,  [74  Moore,  62  Ala.  471;  In  re  Saokett, 

Am.  D.  529L]  eta  Streets,  74  N.  Y.  95;  Fuqua  n 

^In  re  Boston  Mining,  eta  Ga,  61  Mullen,  18  Bush,  467;  Rader  v.  Union, 

Gai  624;  a  n  Go^ngton,  29  Ohio  St  10  Vroom,  509.    And  see  Shields  tx 

102;  Pirn  n  Nioholson,  6  Ohio  St  176,  Bennett,  8  W.  Va.  74;  [a  t\  Palmes, 

180:  Washington  u  Page,  4  GaL  888;  28  Fla.  680,  8  a  R  171.] 
Cooley,  GboBt  Urn.  81, 88, 15a 
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a  general  way,  without  entering  into  details;  and  all  auxiliary 
provisions  properly  attaching  to  it,  and  constituting  with  it  one 
whole,  may  be  embraced  within  the  enactment.* 

lAZo&ama— Milesv.  a,40  Ala.89;  Ass'n,  23  Kan.  499;  [Humboldt  v. 
Weaver  v.  Lapsley,  48  Ala.  224;  MoCk)^,  28  Kan.  249;  Shepard  v.  Hell- 
Walker  V,  a,  49  Ala.  829;  Lowndes  mann,  28  Kan.  604.] 
V.  Hunter,  49  Ala.  507;  Tallassee  Kentucky,— Gibson  v.  Belcher,  1 
Mfg.  Ca  V.  Glenn,  50  Ala.  489;  a  v.  Bush,  145;  Hind  v.  Rice,  10  Bush,  528; 
Price,  50  Ala.  668;  Moses  v.  Mobile,  Collins  v.  Henderson,  11  Bush,  74; 
62  Ala.  198;  Key  tx.  Jones,  52  Ala.  Fuquav.  MuUen,  13  Bush,  467;  How- 
238;  Boyd  v.  a,  53  Ala.  601;  Adler  v.  land  Ck)aX  etc.  Works  v.  Brown,  13 
a,  55  Ala.  16;  Watson  v.  a,  55  Ala.  Bush,  681;  Allen  v.  HaU,14  Bush,  85; 
158;  [Montgomery  v,  a,  88  Ala.  141,  [Burnside  v.  Court,  86  Ky.  423.] 
7aB.5L]  Louwiano.— City   Nat*    Bank    v. 

Arkansas, —  Fletcher  tx  Oliver,  25  Mohan,  21  La.  An.  751;  a  v,  Daniel, 
Ark.  289;  Wort  hen  v.  Badgett,  82  28  La.  An.  88;  Police  Jury  of  Plaque- 
Ark.  496.  mines  v.  Packard,  28  La.  An.  199; 

[Colorado, —  Dallas  v.  Redman,  10  New  Orleans  v.  Dunbar,  28  La.  An. 

Cola  297,  15  Pac.  R  397.]               ^  722;  a  v.  Garrett,  29  La.  An.  637; 

[Florida,—  a   v,   Palmes,  23  Fia.  [a  v.  Baurn«  88  La.  An.  981.] 

620,  8  S.  R.  171.]  Maryland,—  Washington  v.  Frank- 

Georgrfo,— Bibb  County  Loan  Ass'n  lin  R.  R.  Co.,  84  Md.  159;  McGrath  v. 

V.  Richards,  21    Qa.    692;  Allen   v.  S.,  46Md.  631;  [Stiefel  tx  Blind  Insti- 

Tison,  50  Ga.  374;  Ex  paHe  Conner,  tution,  61  Md.  144] 

51  Ga.  571 ;  Ayeridge  v.  Social  Circle,  Micfiigan. —  P.  v.  Wands,  23  Mich. 

60  Ga.  404;  [King  v.  Banks,  61  Ga.  885;  P.  v.  Hurlbut,  24  Mich.  44^  55, 

20;  McDuffie  v.  a,  87  Ga.  687.]  57,  [9  Am,  R.  103;]  P.  v.  Bradley,  86 

i7/inois.— Neifing  r.  Pontiac,  56  IlL  Mich.  447;  P.  v.  Young  Men's,  etc. 

172;  P.  V.  Wallace,  70  IlL  680;  Burke  Soa,  41  Mich.  67;  [McKeUar  v.  De- 

V.  Monroe,  77  lU.  610;  Guild  v.  Chi-  troit,  57  Mich.  158,  58  Am.  R.  857,  23 

cago,  82  IlL  472;  Fuller  v.  P.,  92  IlL  N.  W.  R  621.] 

182;  [P.  V,  Nelson,  133  IlL  565,  27,  N.  ilfmneaof a.— Stuart  u  Kinsella,  14 

E.  R  217;  Thompson  v.  Akin,  81  IlL  Minn.  524;  a  v.  Cassidy,  22  Minn. 

Ap.  6a]  312,  323,  [21  Am.  R  765;  Boyle  v, 

Indiana,—  Hatwood  v,  &,,  18  Ind.  Vanderhoof,  45  Minn.  81,  47  N.  W.  R 

492;  Gabbert  t^  Jeffersonville  R  R  390.] 

Ca,  11  Ind.  365,  [71  Am.  D.  358;]  Igoe  Missouri,—  &,  v.  Miller,  45  Ma  495; 

V,  a,  14  Ind.  239;  a  v.  Adamson,  14  a  v.  Bank  of  the  State,  45  Ma  528; 

Ind.  296:  Thomasson  v.  a,  15  Ind.  In  re  Goode,  8  Ma  Ap^  226;  Murdook 

449;  a  V,  Young,  47  Ind.  150,  164;  v.  Woodson,  2  DilL  188;  [St  Louis  «. 

Williams  v,  a,  48  Ind.  806;  Hendei^  WeitzeU,  180  Ma  616;  a  u  Heege, 

son  V.  a,  50  Ind.  284;  [Jett  u  Rich-  135  Ma  112.] 

mond,  78  Ind.  316;  Com*rs  v.  Baker,  Nebraska,—  Smails    u    White,   4 

80  Ind.  874]  Neb.  353;  a  u  Lancaster,  6  Neb.  474; 

Iowa,-  Williamson  v.  Keokuk,  44  [R&M.RRCav.  Sanders  City,  9 

Iowa,  88;  Farmers'  Ins.  Ca  v.  High-  Neb.  507;  B:.  Q  &  O.  Ry.  Ca  t)i  Frey, 

smith,  44  Iowa,  330.  47  N.  W.  R  87.] 

ZarwoA— Division  of  Howard,  15  Nevada.— 8,  v.  Silver,  9  Nev.  227. 

Kan.  194;  S,v,  Bankers,  eta  Benefit  New  Jersey,- B.v,'Umon,iYroomf 
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§  36b.  Other  like  provisions. —  There  are  other  like  provis- 
ions in  the  constitutions  of  some  of  the  states,  but  discussions  of 
them  are  not  desirable  here.^ 

§  37.  Judicial  Itnowledge  and  proof. —  The  pablic  statutes 
are  parts  of  the  law  of  the  land,  whereof  the  courts  take  judi- 

aoO;  Eader  v.  Union,  10  Vroom,  509;  •  a  v,  Shadle,  41  Tex.  404;  a  o.  Mo 

[Vail  V.  Railway  Ckx,  44  N.  J.  L.  237;  Cracken,  42  Tex.  883;  Giddings  v. 

Su  V.  Newton,  45  N.  J.  L.  469.]  San  Antonio,  47  Tex.  548;  Peck  v. 

New  York, —  Gloversville  v.  How-  €an  Antonio,  51  Tex.  490;  Albrecht 

ell  7  Hun,  845;  P.  v.  O'Brien,  88  N.  Y.  v.  a,  8  Tex.  Ap.  216,  [84  Am.  R.  737;] 

ld3;  P.  u  Lawrence,  41  N.  Y.  137;  Ck)x  v.  a,  8  Tex.  Ap,  254  [34  Am.  R. 

Gaskin  v.  Meek,  42  N.  Y.  186;  P.  v.  746.] 

Rochester,  50  N.  Y.  525;  P.  tx  Briggs,  West  Virginia, — Shields  r.  Ben- 

50  N.  Y.  553;  Harris  v.  P.,  59  N.  Y.  nett,  8  W.  Va.  74. 

599;  P.  V,  WiUsea,  60  N.  Y.  507;  P.  n  TTwconOTn.— Mills  v.  Charieton,  29 

Banks,  67  N.  Y.  568;  P.  v.  Brinker-  Wis.  400;  Evans  v.  Sharps  29  Wis. 

hoff,  68  N.  Y.  259;  Kerrigan  u  Force,  664,  [9  Am.  R  57a] 

68N.  Y.  381;  Billings  v.  New  York,  [t7ntfed5fto/e&— Jonesborov-Rail- 

68  K  Y.  413;  Gloversville  v,  Howell,  road  Co.,  110  U.  S.  192;  Otoe  County 

70  N.  Y.  287;  Sharp  v.  New  York,  31  v.  Baldwin,  111  U.  a  1.] 

Barb.  572;  Gaskin  v,  Anderson,  55  ^For  example,  as  to  amendatory 

Barb.  259;  Gaskin  v.  Meek,  8  Abb.  Pr.  statates. —  Armstrong  v,  Berreman, 

(N.  a)  312;  Central  Cross-town  R.  R.  18  Ind.  422;  Greencastle  Southern 

Ca  V.  Twenty-third  Street  R.  R.  Co.,  Tump  r.  S.,  28  Ind.  882;  Jones  v. 

54HQw.Pr.  168;  Hardenbergh  9.  Van  Davis,  6  Neb.  83;  Sovereign  tx.  S.,  7 

Keuren,  4  Abb  N.  Cas.  43;  Neuen-  Neb  409;  at?.  Parsons*  11  Vroom, 

dorff  V.  Duryea,  6  Daly,  276;   [Re  123;  a  v.  Liedtke,  9  Neb  490;  Plum- 

Oas  Light  Ca,  85  N.  Y.  526;  Harris  mer  v.  P.,  74  111.  861;  Blakemore  v, 

V,  Supervisors,  88  Hun,  279.]  Dolan,  50  Ind.  194;  a  v.  Cain,  8  W. 

PennsylvanicL — Allegheny  County  Va,  720;  Shields  v.  Bennett,'  8  W. 

Home's  Case,  77  Pa.  St  77;  State  Va.  74. 

Line,  eta  Railroad's  Appeal,  77  Pa.  As  to   special  laws.— De vine  v. 

St  429;  City  Sewage  Utilization  Ca  Cook,  84  111.  590;  Brown  v.  a,  23  Md. 

t?.  Davis,  8  Phila.  625;  West  PhiUi-  603;  Hart  v.  P.,  89  III  407;  Welker 

delphia  Passenger  R  R  Ca  v.  Union  v.  Potter.  18  Ohio  St  85;  In  re  Clin- 

Passenger   R  R  Ca,  9  Phila.  405;  ton  Street,  2  Brewa  599;  a  tx  Cape 

Com.    V.    Dickinson,  9   Phila.  561;  Girardeau,  eta  R  R  Ca,  48  Ma  468; 

[Washington  v,  MoGeorge,  146  Pa.  St  a  v.  Thileneus,  48  Ma  47a 

248;  Re  Pottstown,  117  Pa.  St  538, 12  Uniform.—  Brooks  v,  Hyde,  87  Cal 

AtL  R  573.]  866. 

South  Carolina.— Morton  v.  Comp-  Style  of  enact  I  ng  claase.— A  clause 

troUer-General,  4   a  C.  430;    [a  v.  of  the  constitution  specifying  the 

Hoover,  17  a  R  R  752L]  style  of  the  enacting  clause  is  held 

TenneMee:— Cannon  v.  Mathes,  8  by  some  courts  to  be  only  directory. 

Heisk.  504;  [Luehrman  v.  Dist,  2  Cape  Girardeau  t\  Riley,  52  Mo.  424^ 

Lea,   425,   —    Fed.  R  — ;   Gilson  [14  Am.  R  427;]  St  Louis  v.  Foster, 

County  V,  Pullman  Car  Co.,  42  Fed.  62  Ma  518;  by  others,  mandatory,  a 

R  57a]  V.  Rog^ts,  10  Nev.  250^  [21  Am.  R 

TexoA—Q,  «.  Deitz,  80  Tex.  511;  73a] 
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oial  notice;  and,  to  some  extent^  by-laws  and  classes  of  statntes 
not  public  are  made  such  by  legislative  mandate.^  Private  stat- 
utes always,  under  the  common-law  rules,  require  to  be  proved 
to  the  judge.^  With  us,  the  ordinary  prima  facie  proof  of  statu- 
tory laws  is  by  the  production,  in  court,  of  a  copy  purporting 
to  be  printed  by  public  authority.'    Now, — 

Looking  into  records. —  If  a  public  statute  is  in  question,  and 
there  is  a  suggestion  that  it  is  not  correctly  printed,  the  court 
will  inform  itself  of  the  true  reading  by  referring  to  the  original 
in  the  office  of  the  secretary  of  state.*  And  the  public  record  of 
it,  kept  by  the  proper  officer,  is  by  all  o^itiiou^  prima  facie  cor- 
rect and  the  statute  valid,  and  by  a  part  of  the  opinions  abso- 
lutely conclusive.*  Still  the  legislative  journals  are  records;^ 
and  some  of  our  courts  will  look  into  them  and  into  the  en- 
grossed bills,  to  learn  whether  an  act  received  the  constitutional 
majority,^  and  otherwise  conformed  to  requirements  which  were 

^Post,  §§  395,  406;  1  GroenL  Er.,  Ark.  817;  Brodnaz  u  Groom,  64  N.  C. 

§§  5,  6,  480;  Lane  u  HarriSp  16  Ga.  d44;  P.  v.  Marlborough,  54  N.  Y.  276; 

217;  Sims  i).  Marryat^  17  Q.  K  281,  S.  u  Liedtke»  9  Neb.  462;  Usener  t?.  S., 

288,  292;  Forman  v.  Dawes,  Oar.  A  8  Tex  Apw  177;  Bender  v,  a,  58  Ind. 

M.  127;  a  V.  Bailey,  16  Ind.  46,  [70  254;  Kilgor«  u  Magee,  85  Pa.  St  401; 

Am.  D.  405;]  Berliner  v.  Waterloo^  Blening  v.  Galveston,  42  Tex.  641; 

14  Wis.  878;  Claie  i;i  a,  6  Iowa,  509.  MiUer  v.  a,  8  Ohio  St  475;  a  v.  Sep- 

sid.;  Brett  v,  Bealee,  Moody  A;  M  ton,  8  R.  L  119;  Erie  &  North  East 
416,  421, 425;  AUegheny  n.  Nelson,  25  R  R  Oa  u  Oasey.  26  Pa.  St  287;  Mo- 
Pa.  St  88Sw  OuUooh  V.  a,  11  Ind.  424;  P.  v.  Devlin, 

s  1  GreenL  Ev.,  §  480;  Bound  v.  Wis-  83  N.  Y.  269,  [88  Am.  D.  877;  Stand- 

consin  Central  R.  R.  Ca,  45  Wis.  548;  ard  Union  Cable  Ca  u.  Atty.  C^en.,  46 

Clark  «.  JanesviUe,  10  Wis.  18&   See  N.  J.  £q.  270, 19  Atl.  R  788.] 
Needham  v.  Thresher,  49  CaL  89a  ^a  v.  Smalls,  11  a  0.  262;  Moody 

4  Clare  v.  a,  5  Iowa,  509;  Evans  v.  «.  a,  48  Ala.  115,  [17  Am.  R  2a] 
Browne,  30  Ind.  514,  [95  Am.  D.  710;]  ^Sedgwiok  on  Statutes,  68,  69,  rsh 
Paine  u  Lake  Erie,  eta  R  R  Oa,  81  ferring  to  Purdy  «.  P.,  4  Hill  (N.  Y.X 
Ind.  288.  And  see  ante,  %  29;  a  v.  884;  De  Bow  v.  P.,  1  Denio,  9;  Corn- 
Lee,  87  Iowa,  402;  Goldsmith  v,  Au-  mercial  Bank  v.  Sparrow,  2  Denio, 
gusta,  eta  R  R  Ca,  62  Ga.  468;  [Re  97;  Jones  v.  Hutohinson,  43  Ala.  721; 
Tipton,  28  Tex.  Ap.  488,  8  L.  R  A.  Com.  v.  Jackson,  5  Bush,  680;  [Bob- 
320, 18  a  W.  R  6ia]  ertson  v.  P.,  20  Cola  279,  28  a  W.  R 

>  Annapolis  v,  Harwood,  32  Md.  471 ;  711.  An  enrolled  bill  signed  by  the 
a  V.  Fagan,  22  La.  An.  545;  Larrison  speaker  of  the  house  and  by  the 
u  Peoria,  etc.  R  R  Ca,  77  III  11;  president  of  the  senate  in  open  ses- 
Louisiana  State  Lottery  Ca  u  Rich-  sion  is  an  official  attestation  that 
oux,  23  La.  An.  743,  [8  Am.  R  602;]  such  bill  has  passed  congress,  and 
a  v.  Swift,  10  Nev.  176,  [21  Am.  R  when,  thus  attested,  it  receives  the 
721;]  a  V.  Rogers,  10  Nev.  250,  [21  approval  of  the  president,  and  is  de- 
Am.  R  738;]  English  v.  Oliver,  28  posited  in  the  public  archive^  ita 
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vital,  and  not  merely  directory;  ^  holding  it  Toid  when  thns  af- 
finnatively  shown  not  to  have  been  duly  enacted. 

§  S7a.  Estoppel  —  ldiiiiMicmB.--AB  private  persons  cannot 
mske  laws,  they  are  not  estopped '  or  otherwise  bonnd  by  their 
admissions '  on  the  question  whether  or  not  a  statute  has  been 
constitutionally  passed. 

YI.  DsFEOTS  Othbb  thak  CoKSTrunoif  al. 

§  38.  Kotives — (By-law).— Evil  motives  and  bad  faith  are 
never  to  be  imputed  by  a  court  to  the  legislative  body ;  so  that 
no  statute,  public  or  private,  is  held  void  on  these  grounds^  It 
is  the  same  also  of  a  city  by-law.*    And, — 

fraud. — In  general,  though  not  without  some  doubt  as  to 
purely  private  statutes,*  a  legislative  enactment  will  not,  it 
seems,  be  held  void  for  fraud  practiced  on  the  legislature  in 
procuring  its  passage.^    If  this  is  so,  we  have  doubtless  here 

authentication  is  oomplete  and  un-  St  Louis  v.  Shields,  82  Ma  247  ;0'Han« 

impeachable.  Field  a  Olark,  148  U.  a  Ion  v.  M jers,  10  Rich.  1S& 

649.]  >  South  Ottawa  i^  Perkins*  S4  U.  a 

iBameey  v,  Heenan,  2  Minn.  880;  260;  Boyd  u  Alabama,  04  U.  a  645. 

Dew  V.  Cnnningfaam,  28  Ala.  466,  [65  See  Burrows  u  Bashford,  22  Wi&  103; 

Am.  D.  862;]  a  «k  MoBtide,  4  Ma  Green  «i  GiMtn,  14  La,  An.  89. 

808,  [29  Am.  D.  686;]  South  Ottawa  *Happel  m  Brethauer,  70  IlL  166, 

17.  Perkins,  94  XT.  &  260;  Worthen  v.  [22  Am.  R  70,]    And  see  Jones  u 

Badgett,  82  Ark.  496;  Brady  tx  West,  Perry,  10  Terg.  69,  [80  Am.  D.  480.] 

50Mia&  68  (overruling  Green  V.  Wei-  ^Kount2e9.0maha,6DilL448;avL 

ler,  82  Mim  680);  Legg  v.  Annapolis^  Ean  Claire,  40  Wis.  S88;  a  u  Fagan, 

42  Md.  208;  Ryan  V.  Lynoh,  68  IlL  160;  22La.An.646;  Wright  «»  Defrees,  8 

Opinion  of  Justices,  62  N.  H.  622;  P.  Ind.  298;  P.  v.  Shepard,  86  N.  Y.  285, 

«L  Lcewenthal,  98  Ul  191;  Perry  v.  289.    And  see  a  u  King,  12  La.  An. 

Selma,  sita  R  R  Ga,  68  Ala.  546;  596;  [Barbier  P,  Connolly,  118  U.  a 

Berry  u  Baltimore,  etc  R  R  Ca,  41  27.] 

Md.  446,  [20  Am.  R  69;]  P.  v.  Hurl-  •  Freeport  v.  Marks,  59  Pft.  St  258. 

but,  24  Mich.  44,  58,  [9  Am.  R  loa]  *2  BL  Com.  846;  Com.  v.  Breed,  4 

And  see  Blake  v.  National  Banks,  28  Pick.  460;  Waterford,  eta  By.  Ca  u 

Wall  807, 821.  For  various  questions  Logan,  14  Q,  R  672,  6m 

relating  to  the  manner  of  passiBg  ^  Broom,  Leg.  Max.  (2d  ed.)  42,  re- 

and  approving  bills,  see  Harpending  ferring  to  Stead  v,  Cary,  1  C.  R  496, 

V.  Haight,  89  CaL  189,  [2  Am.  R  482;]  516,  522.  Se6  Charles  River  Bridge  v. 

a  V.  Fagao,  22  La.  An.  545;  Solomon  Warren  Bridge,  7  Pick.  844;  Jersey 

V.  CartersYille,  41  Ga.  157;  Danielly  «.  City,  eta  R  R  Ca  u  Jersey  City,  etc 

CabanisB,  52  Ga.  211;  a  v.  Buckley,  RRCa,6aE.  Green, 61; [MoLanev. 

54  Ala.  599;  Hardee  f;.  Gibbs,  50  Mis&  Paschal  (Tex.  Civ.  Api^  28  a  W.  R 

803;  Division  of  Howard,  15  Kan.  104;  71L] 
Hull  u  Miller,  4  NeU  508.    See  also 
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the  only  exception  to  the  rule  that  fraud  vitiates  the  transac- 
tions into  which  it  enters. 

§  39.  Mistake. — It  has  been  held  that  a  statutory  provision, 
inserted  through  pure  inadvertence  and  mistake,  will,  on  this 
fact  clearly  appearing,  be  disregarded.*  In  Illinois,  by  mis- 
take, the  governor  signed  a  bill,  and  his  private  secretary,  find- 
ing it  on  his  table  signed,  sent,  in  the  usual  routine  of  business, 
a  message  to  the  house  announcing  his  approval.  Within 
twenty  minutes  the  governor,  discovering  the  error,  transmit- 
ted to  the  speaker  a  notice  of  the  facts,  and  it  was  read  aloud. 
He  then  returned  the  bill  to  the  proper  branch  of  the  legisla- 
ture with  his  signature  erased  and  with  his  objections  thereto, 
it  never  having  been  out  of  his  possession.  It  was  held  not  to 
become  a  law.  The  court  considered  that,  as  it  had  not  passed 
out  of  his  custody,  the  writing  of  his  name  did  not  constitute 
final  action  upon  it.  "While  within  such  control  and  custody, 
the  right  to  reconsider  is  a  necessary  incident  to  the  power  to 
act.'" 

§  39a.  Acts  not  within  legislative  fanction. —  We  have 
seen  that,  with  us,  all  power  is  in  the  people,  who  by  written 
constitutions  have  given  to  the  legislative  bodies  whatever  they 
chose.'  But,  in  fact,  our  state  legislatures,  unlike  congress, 
have  thus  been  endowed  with  all  legislative  power,  subject 
merely  to  specified  exceptions  and  limitations.^  Still  it  results 
that  the  legislature  cannot  exercise  a  function  not  in  its  nature 
legislative ;  and,  though  a  thing  of  this  sort  should  be  attempted 
in  the  form  of  a  statute,  it  will  be  null.    Now, — 

§  40.  Statutes  against  fundamental  Justice. —  While  it 
would  not  be  a  legislative  function  to  change  the  orbit  of  the 
earth,  and  statutes  attempting  it  would  be  void,  is  it  otherwise 
where  the  legislative  endeavor  is  to  subvert  the  fundamental 
principles  of  right  and  justice  ?  In  point  of  abstract  theory  the 
two  cases  are  identical,  and  acts  of  the  latter  sort — that  is, 
subversive  of  fundamental  right  and  justice  —  are  equally  void 
with  the  former.    Able  judges  in  all  ages  have  so  declared.' 

1  Pond  V.  Maddox,  88  C^  673.  Fft.  St  888»  [98  Am.  D.  273;  Perkins 

s  P.  V.  Hatch,  19  la  288^  288,  opinion    v.  Philadelphia,  156  Pa.  St  6H  27 

by  Gaton,  Q  J.  AtL  R  858.] 

s  Ante,  §  sa  «  Day  u  Savadge,  Hob.  85, 87;  Bon- 

<Gom.  V,  Drewry,  16  Grat  1;  P.  v.-  ham's  Case,  8  Ca  114a,  118a;  Crom- 

Flagg,  46  N.  Y.  401;  Page  v.  AUen,  58    weirs  Case,  4  Ca  12a»  18a;  London  u 
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But,  while  astronomers  agree  as  to  what  is  the  orbit  of  the 
earth,  the  professors  of  moral  science  differ  more  or  less  con- 
cerning the  fundamental  principles  of  jastice.  Legislators  are 
to  jndge  of  the  right  and  expediency  of  the  laws  they  frame, 
and  plainly  the  coarts  have  not  in  general  any  jurisdiction  to 
reverse  their  decision.^  Therefore,  as  a  practical  question, 
rarely,  if  ever,  will  a  considerate  court  so  set  its  opinion  against 
the  legislative  judgment  on  a  point  of  morals  as  to  hold  a  statute 
void  on  the  ground  now  under  consideration.'    But  — 

Granting  private  property. —  It  has  been  held,  for  example, 
that  a  state,  like  an  individual,  cannot  convey  what  it  does  not 
own;  80  that,  independently  of  constitutional  inhibitions,  an 
act  is  void  which  attempts  to  transfer  to  one  private  person 
the  vested  property  of  another.*    Again, — 

§41.  Impossible. — If  the  legislature  enacts  an  impossibil- 
ity, no  court  will  undertake  to  carry  it  into  effect.*  Of  this 
sort  is  a  case  of  — 

Bepugnance. —  Provisions  in  irreconcilable  repugnance  can- 
not stand  together.  Either  all  or  a  part,  as  the  particular 
instance  may  require,  will  be  held  void.*  Of  a  somewhat  dif- 
ferent nature  is  — 

Ambiguity. — Where  the  statutory  terms  are  of  such  uncer- 
tain meaning,  or  so  confused,  that  the  courts  cannot  discern 

Wood,  13  Mod.  669,  687,  688;  Balti-  Lower  Chatham,  6  Vroom,  497;  P.  «. 

more  v.  a,  16  Md.  876,  469;  Ham  v.  Hayden,  50  N.  Y.  625;  P.  v.  Briggs.  50 

McClaws,  1  Bay,  93;  Bowman  u  Mid-  N.  Y.  658;  P.  v.  Flagg,  46  N.  Y.  401; 

dieton,  1  Bay,  262;  Morrison  u  Barka-  P-  ^  Mahaney,  18  Mich.  481;  Lee  r. 

dale,  Harper,  101.  Bade,  eta  Ry.  Co.,  Law  R  6  a  P.  576, 

1  Davis  «.  a,  2  Tex.  Ap.  425;  Stapp  588* 
u  a,  8  Tex.  Apt  138, 140;  Leonard  v.       'Hoye  u  Swan,  5  Md.  237,  244; 

Wiseman,  81  Md.  201.    And  see  Ex  Bowman  v.  Middleton,  1  Bay,  262. 

parte  Delaney,  43  CaL  478 ;  [Temmick  And  see  WiUiams  v.  Register,  Cooke 

V.  Owings,  70  Md.  246, 16  Atl.  R.  719;  (Tenn.),  214;  Hoke  v.  Henderson,  4 

Millay'B.White,86Ky.l70,5aW.R.  Dev.  1,  [25  Am.  D.  677;]  Owens  v, 

429;  Barker  u  Torrey,  69  Tex.  7,  4  a  Rain,  6  Hayw.  106;  Austin  v.  Trust- 

W.  R  646.]  e^  1  Yeatea,  260;  Ten  Eyok  v.  Frost, 

«Bi8hop,Fir8t  Book, §g  88-91.  where  5  Cow.  346;  Wilkinson  v.  Leland,  2 

the  authorities  are  more  fully  col-  Pet  697,  658. 

lected,  and  the  question  is  discussed       *  Van  Alstine  v.  P.,  87  Mioh.  523; 

more  at  large;  Dorraan  «.  a,  34  Ala.  a  «.  Douglass,  5  Sneed,  60a 
216,233;  P.  tt  Gallagher,  4  Mich.  224,       ^Post,  g  65;   V.  S.  v.  Cantril,  4 

253;  Flint,  eta  Plank-road  v.  Wood-  Cranch,  167;  Gillespie  «.  a,  9  Ind. 

hull,  36  Mich.  99,  [12  Am.  R  233;]  380;  Alhertson  v.  a,  9  Neb.  429;  Sul- 

JewoU  tL  Weed,  18  Minn.  272;  In  re  livan  u  Adams,  8  Gray,  476.    And 

45 


S  41.]  THE  WSITTBN  LAWS.  [bOOK  L 

with  reasonable  certainty  what  is  intended,  they  will  pronounce 
the  enactment  yoid.^  Yet  they  will  not  do  this  on  account  of 
a  mere  slight  inaccuracy  of  expression.' 

«ee  Scrinegrour  vi  &,  1  Chand.  48;  476;  Ex  parte  Georg6^  T.  XT.  P.  GharL 

[Albert  n  Twohig,  86  NeK  568,68  N.  90;  8.  ex  rd.  McLean  «l  Liedtke*  9 

W.  B.  68a]  Neb.  468;  a  «i  Craig,  23  Ind.  186. 

iMoConyiil  «i  Jersey City40  Vroom,       >  Evans  v.  Ck)m.,  8  Met  468;  Haynes 

38;  S.  V,  Boon,  Taylor,  246;  Cheezem  v,  S.,  6  Humph.  120;  &  u  Ck)aper,  6 

u  a,  2  In<L  149;  King  u  a,  2  Ind.  Day,  250;  P.  v.  Shepard,  86  N.  Y.  285; 

62a     See  Huntsville  v.  Phelps^  27  a  v.  Nioh<te  12  Bioh.  8721    Bee  poet, 

Ala.  66;  fihiUiTUi  «  Adanu^  8  Gray,  §§79,81,146,146. 
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CHAPTER  VL 

THE  SEVERAL  CLASSES  OF  STATUTES  DISTINGUISHEa 

1 43.  In  geseral. —  Statates  are  divided  into  a  considerable 
aomber  of  classes ;  and  some  of  the  divisions  are  important, 
others  are  of  little  consequence,  ^ot  to  enter  minutely  into 
this  subject,  we  shall  find  the  following  helpfnl:  — 

Ancient  and  modem. — In  England,  the  statutes  prior  to  Ed- 
ward U.  are  sometimes  termed  ancient,  while  the  later  ones 
are  called  modern.^  But  this  is  a  distinction  of  no  practical 
Talue  with  us.    A  division  everywhere  important  is  into  — 

I  48a.  Public  and  private  —  General  and  special. — These 
correlate  terms  are,  in  practical  use,  nearly  synonymous.' 

Pvblio  or  generdlj  defined —  A  public  or  general  statute  is 
one  which  affects  either  all  of  the  people  of  the  state;'  or  all 
of  a  particular  condition,  class  or  locality  therein,  in  distinction 
from  individuals  designated  by  name  or  description.^  More 
specifically, — 

Ea^Utined. — The  distinction  between  public  and  private  stat- 
utes is,  in  the  old  books,  somewhat  obscure,  and  considerable 
numbers  of  the  cases  are  contradictory.  Kor  are  perfect  har- 
mony and  precision  established  in  the  modern  law.  But  the 
later  tendency  ot  the  courts,  especially  in  our  own  country,  is 
to  ^dlarge,  rather  than  restrict,  the  class  of  statutes  deemed 
public;*  and,  on  the  whole,  our  definition  above  indicates,  as 
nearly  as  general  language  can,  the  better  modem  doctrine. 
To  illustrate,*^ 

§  42ti.  Loeal. — A  local  statute,  whereof  the  precise  bounds 
are  not  well  defined,  but  it  is  one  limited  in  its  operation  to  some 

11  1>war.  9tait(8ded.)460;  WUK  «.  a,  S  Tex.  Ap.  2H  SST,  SaS.  [84  Am. 

Stat  SISL  B.  74S;]  a  v.  Baltimore,  SS  Md.  016; 

*WfiK  8tai  S18;  Jacob,  Diet.,  Stat-  Johm  v.  Axen,  1  Ld.  Raym.  119,  ISO; 

ate;  Clark  «.  JanesTille^  10  Wi&  ISO.  Samuel «  Eyao% 2  T.  R.  560;  Wheeler 

tBarrington's   Oem,  8   Ca   1866,  tx  »iiladeLphia,  77  Pa  St  888;  [Re 

tmb;  [Aiklenon'a  Iaw  Dictioiiarj,  Wyoming  8t,  187  Pa.  St  484] 
OOa]  •  Winocoki  v.  Qokef,  49  V t  SOa 

^Bvooks  V,  Hyde^  87  GaL  866;  Cox 
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minor  locality  within  the  state,*  may  be  either  public  or  pri- 
vate.*   Now, — 

Municipal  charter. —  By  the  prevailing  modem  authority  in 
this  country,  perhaps  contrary  to  the  old  rule,'  a  statutory 
charter  of  a  municipal  corporation  is  a  public  or  general  law.^ 
And  — 

Other  local  statutes. —  The  broad  doctrine  may  now  be  laid 
down,  that,  if  otherwise  a  statute  is  public,  it  is  so  notwith- 
standing it  has  effect  only  in  a  particular  locality  or  place.* 
So  — 

§  4r2c.  Classes  of  persons. — It  has  been  sometimes  deemed 
^hat  statutes  operating  only  on  particular  classes  of  persons  are 
private;*  but  now,  where  they  concern  the  class, in  distinction 
from  the  individuals,  they  are  treated  as  public.^    Hence  — 

§  4r3d.  Private  or  special. — A  private  or  special  statute  is 
one  which  affects  only  particular  persons  or  things.*    Thus, — 

Charters  of  private  corporatioiis — are  private  or  special 
laws.' 

1  Kerrigan  u  Force,  68  N.  Y.  881;  ker,  Edm.  SeL  Oa&  575;  Rawlings  tv 

P.  V.  O'Brien,  88  N.  Y.  193, 105;  Gas-  a,  2  Md.  201;  Kerrigan  u  Foice,  & 

kin  V,  Anderson,  55  Barb.  259;  S.  v.  Hun,  185;  S,v,  Rauscher,  1  Lea,  96; 

Common  Pleas,  21  Ohio  St  1;  P.  v.  McCuen  v,  &,  19  Ark.  680;  P.  v,  Dayis, 

AUen,  1  Lan&  248;  Troy  v.  Bacon,  2  01  Barb.  456;  McLain  u  New  York,  3 

Abb.  Ap.  127;  P.  v.  Harper,  91  IlL  857;  Daly,  82;  [Davies  v,  Los  Angeles,  86 

Healey  v.  Dudley,  5  Lans.  115;  P.  v.  CaL  87,  24  Paa  R.  771.] 

Hills,  35  N.  Y.  449, 451 ;  Gaskin  v.  Meek,  *  Ingram  v.  Foot^  1  Ld.  Raym.  708; 

42  N.  Y.  186.    See  Cox  v,  a,  8  Tex.  709, 12  Mod.  611, 618;  Dive  v.  Maning- 

Apb  25i  257,  [84  Am.  R  746.]  ham,  1  Plow.  60,  65. 

•  Yellow  River  Imp.  Ca  v,  Arnold,  ^  Wheeler  v.  Philadelphia,  77  Pa.  St 
46  Wis.  214,  222;  Kerrigan  v.  Force,  88a  See  the  old  distinctions  in  Hoi- 
supra;  Orr  v.  Rhine,  45  Tex.  845;  P.  land's  Case,  4  Ca  75a;  [Wibbert's 
V,  Davis,  61  Barb.  456w  Appeal,  21  Atl.  R.  74.] 

•an  Bergen,  5  Vroom,  488.    See,  « "Wheeler  v,  Philadelphia,  supra; 

as  to  the  general  nature  of  this  sort  a  v.  Cleland,  68  Me.  258;  Estep  v, 

of  statute,  Dwar.  Stat  (2d  ed.)  464,  Hutchman,  14  a  &  R.  485;  Wright  v. 

465;  a  V,  Parsons,  11  Vroom,  1, 128;  Ware,  50  Ala.  549;  [Anderson's  Law 

a  V.  Newark,  11  Vroom,  297;   P.  v.  Dictionary,  969.] 

Wallace,  70  IlL  680;  Brackett  v.  P.,  9  Mandere  v,  Bonsignore,  28  La.  An. 

72  111.  593;  Kilgore  u  Magee.  85  Pa.  415;  Burhop  v.  Milwaukee,  21  Wifli 

St  401;  P.  V.  Cooper,  83  IIL  585.  258;  Perry  v.  New  Orleans,  eta  R.  It 

•  Winooski  v.  Gokey,  49  Vt  282;  Ca,  55  Ala.  418,  [28  Am.  R  740.]  See 
DilL  Mun.  Corp.  (2d  ed.),  §  50;  Fauntle-  Clark  v.  Janesville,  10  Wia  186;  a  v. 
roy  V.  Hannibal,  1  Dili  118;  Belmont  Camden  Common  Pleas,  12  Vroom^ 
V.  Morrill,  69  Me.  314,  817.  495. 

•  Levey  ix  a,  6  Ind.  281 ;  In  re  Wak- 
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§  42e.  Common-law  modifications — Same  nnder  constitn- 
tlons. — With  these  general  distinctions,  this  chapter  will  close. 
The  books  disclose  some  modifications  of  common-law  doctrines 
not  necessary  to  be  stated  here.  And,  nnder  onr  state  consti- 
tntions,  there  are  still  further  modifications  and  distinctions. 
Bat  to  discuss  them  wonld  take  ns  too  far  away  from  the  prin- 
cipal object  of  this  Yolume. 
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§  48.  How  ehapter  diyided. — ^We  shall  consider:  L  The 
title;  11.  The  preamble;  m.  The  pnrview  and  its  subdivis- 
ions; IV.  The  precedence  of  provisions;  V,  The  division  of  a 
statute  into  sections. 

L  The  Titlk. 

^  §  44.  Different  sources  of  title  and  manner  of  maUnglt. — 

The  effect  of  the  title,  on  the  construction  of  a  statute,  must, 
in  reason,  be  greater  or  less  according  to  the  manner  of  mak- 
ing it,  by  whom  made,  and  its  connection  with  the  bill  during 
its  passage  through  the  legislative  body.  In  England,  the  an- 
cient methods  of.  enacting  laws  were  not  uniform,  and  they 
seem  to  have  varied  with  the  different  dates,  nor  were  they  at 
any  time  the  same  as  now.^  ^^  Formerly,"  it  is  said  in  Bacon's 
Abridgment^  describing  one  of  the  old  methods,  "  the  bill  was 
in  the  nature  of  a  petition "  from  the  commons  to  the  king. 
'^  These  petitions  were  entered  upon  the  lords'  rolls,  and  upon 
these  rolls  the  royal  assent  was  likewise  entered.  And  upon 
this,  as  a  groundwork,  the  judges  used,  at  the  end  of  the  parlia- 
ment, to  draw  up  the  act  of  parliament  into  the  form  of  a  stat-^ 
ute,  which  was  afterwards  entered  upon  the  rolls  called  the 
statute  rolls,  which  was  different  from  those  called  the  lords' 
rolls  or  the  rolls  of  parliament.  Upon  which  statute  rolls, 
neither  the  bill,  nor  petition  from  the  commons,  nor  the  an- 
swer of  the  lords,  nor  the  royal  assent,  was  entered,  but  only 
the  statute,  as  it  was  drawn  up  and  penned  by  the  judges."  ' 

1  See  Prefaoe  to  Ruffhead's  Statute&  >  Bao.  Abr.,  Court  of  FarL  & 

50 


CH.  yn.]  THB  PAJKTB  7>F  A  6TATUTB.  [§§  ^  ^^• 

If  the  act,  as  it  appeared  on  the  statute  roUs^  bad  a  title,  it 
was  the  work  of  the  JTic^s,  not  of  parliament.^  When  after- 
ward the  statutes  came  to  be  drawn  up  in  due  form  before 
being  ^lacted,  which  was  perhaps  daring  the  reign  of  Hen. 
YII.,'  the  title,  though  one  was  prefixed,  did  not  ^  pass  the 
fiame  form  as  the  rest  of  the  act;  only  the  q)eaiker,  after  the 
act  is  passed,  mentions  the  title,  and  puts  the  question  upon 
it"  Then  it  is  changed  if  the  members  choose.'  With  us  the 
title  appears  in  the  bill,  subject  to  the  same  formalities  as  any 
other  part  of  it,  during  its  entire  progress  throi^h  the  legis- 
lative body.  Probably  no  serious  consequences  come  from  this 
difference,  but  it  is  properly  to  be  borne  in  mind. 

§45.  No  part  of  act. — Equally  in  ancient  and  modem 
tiofes,  in  England  and  in  this  country,  the  title  is  regarded  as 
not  a  part  of  the  act,  being  likened  to  the  title  of  a  book,  which 
is  not  a  part  of  the  book ;  ^  occupying,  indeed,  a  position  not 
unlike  that  of  the  caption  of  an  indictment^  explained  in  an- 
other connection.^    Still,— 

§  46.  W^ght  to  1n)  giv^en  title. —  In  construing  a  statute, 
we  do  not  look  upon  the  title  as  in  all  circumstances  a  mero 
nullity.  Perhaps,  in  England,  where  it  ^'  is  usually  framed  only 
by  the  clerk  of  that  house  in  which  the  bill  first  passes,  and  is 
seldom  read  more  than  once,"*  and  the  other  peculiarities 
above  described  exist,  it  should  have  less  weight  in  questions 
of  construction  than  in  this  country.  The  doctrine  seems  in- 
deed to  have  been  there  held,  that  it  cannot  be  taken  at  all 
into  the  consideration.^  Yet  by  the  better  <^inion  there,  cer- 
tainly here,  it  may  be  referred  to  in  a  doubtful  case  in  aid  of 
the  inquiry  into  the  legislative  intent;*  and,  since  such  intent 

1  Attomej-GtaBeral  v,  Wegrmouth,  kina,  6  Mod.  S2;  Chance  v,  Adamfl, 

AmK  S0,28;  Dwar.Stat  (2d ed.)  600.  1  Ld.  Raym.  77;  Bex  u  WiUia^iB,  1 

'Tbe  date  is  stated  by  Dwarria,  as  W.  BL  98»  06;  Bradford  v.  Jones,  1 

above,  to  be  about  the  eleventh  year  Md.  861;  Ogden  v.  Strong,  2  Paine, 

of  Henry  VH  But  it  seems  that  the  6S4;  S.  v.  Welsh,  8  Hawks,  404;  Ck>hen 

new  praotloe  came  gradually  into  v,  Barrett,  6  CaL  196;  Plummer  v. 

nse^  b€^nning  at  a  still  earlier  pe-  P.,  74  III  861;  Com.  n  Slifer,  68  Pa. 

riod.    And  see  16  How.  St  Tr.  748,  St  71. 

note;  1  BL  Com.  188.  >Crim.  Pra,  I,  §  668  et  seg. 

'Attorney-General  «.  Weymouth^  ^Dwar.  Stat  (2d  ed.)  60t 

suprOf  at  pi  28;  Dwar.  Stat  (2d  ed.)  ''Attorney-General  u  Weymouth, 

822^  82a  AmU  20;  22. 

4 Baa  Abr., Statute,  A;  Hills viWil.  SRex  u  Ourtwri^t»  4  T.  B.  490; 
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may  sometimes  be  controlling  in  the  interpretation,  the  title 
may  thus  restrict  the  purview.^  Bat  the  cases  in  which  it  so 
operates  are  exceptional ;  for  conmionly  it  will  not  extend  or 
restrain  any  provision  in  the  body  of  an  act.'  Further  than  as 
manifesting  the  legislative  intent,  it  can  have  no  force;  there- 
fore ordinarily,  if  the  words  of  the  enacting  clause  are  larger 
in  meaning  than  those  of  the  title,  they  will  prevail,  even  in  a 
penal  statute.'  Where  there  is  no  ambiguity  in  the  statute 
itself,  the  title  is  not  to  be  regarded.^ 

Chapter  headingSj  etc. — The  chapter  headings  and  the  like, 
in  the  revisions  of  statutes  and  in  codes,  are  deemed  to  be  of 
somewhat  greater  effect  than  the  ordinary  titles  to  legislative 
acts.' 

§  47.  Constitutional  effect. —  We  have  already  seen  that^  in 
some  of  the  states,  a  special  effect  is  given  to  the  title  under  a 
constitutional  provision.' 

IL  Thx  Pbbahble. 

§  48.  Compared  with  title* — The  preamble  is  similar  to  the 
title  in  its  effect  on  the  interpretation,  yet  of  influence  some- 
what greater.    Thus, — 

Btradling  tk  Morgan,  1  Plow.  109, 203;  Bartlett  tt.  Morris.  9  Port  366;  Blue 

Rex  V,  Gwenop,  3  T.  R 138, 187;  Dwar.  v.  McDuffie^  Busbee,  131. 
Stat  (2d  ed.)  501,  502;  a  v.  Stephen-       <  Eastman  v.  McAlpin,  1  Kelley, 

son,  2  Bailey,  334;  Borgett  v,  Burgett,  157;  In  re  Boston  Mining,  eta  Ca,  51 

1  Ohio^  469,  [13  Am.  D.  634:]  Chesar  CaL  624;  Com.  v.  Slifer,  53  Pa.  St  71; 

peake  &  Ohio  Canal  v.  Baltimore  &  U.  a  v.  McArdle,  2  Saw.  367.    [The 

Ohio  R  R  Ca,  4  OiU  &  J.  1,  90,  91;  term  <*to  regulate"  in  the  title  of  a 

XT.  a  u  Fisher,  2  Cranoh,  358,  386;  a  statute  relating  to  the  sale  of  intoxi- 

V,  Fields,  2  Bailey,  554;  a  v.  Smith,  eating  liquors  does  not  include  a 

Cheves,  157;  Bradford  v.  Jones,  1  Md.  provision  to  **  prohibit"    P.  v,  Gad- 

351;  Ogden  v.  Strong,  2  Paine,  584;  way,  61  Mich.  285,  1  Am.  St  R  578, 

Cohen  v,  Barrett  5  CaL  195;  Garri-  28  N.  W.  R  101.    The  title  of  a  stat- 

gusu  Parke,  39  Ind.  66;  Connecticut  ute  need  not  mention  the  penalty. 

Mutual  Life  Ins.  Ca  v.  Albert  39  Ma  Plumb  v.  Christie,  103  Ga.  686»  30  a 

181;  Nazro  v.  Merchants'  Mutual  Ins.  E.  R  759,  42  L.  R  A  181.] 
Ca,  14  Wia  295;  U.S.  v.  Union  Pa-       » Barnes  v,  Jones,  51  CaL  303;  P. 

oiflo  R  R  Ca,  91  U.  a  72,  82.  v.  Molyneux,  40  N.  Y.  113;  Huff  r. 

1 U.  a  v.  Palmer,  3  Wheat  610, 631 ;  Alsup^  64  Ma  51 ;  Griffith  v.  Carter,  8 

a  V.  Stephenson,  2  Bailey,  334;  Field  Ean.  565;  Battle  v.  Shivers,  39  Ga. 

V.  Gooding,  106  Masa  310.  405;  a  v.  Popp,  45  Md.  432;  U.  a  v. 

SHadden  v.  The  Collector,  5  Wall  Fehrenbaok,  2  Woods,  175;  Nichol- 

107;  P.  V.  Abbott  16  CaL  35a  son  v.  MobUe,  eta  R  R  Ca,  49  Ala. 

*n.  atLBriggs,9How.  (U.a)351;  205.    And  see  post,  %  61. 

•Ante,%mi. 
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No  part  of  statute. —  Though  enacted  with  the  statute,  as  the 
title  is  in  our  American  legislation,  like  the  latter  it  is  deemed 
not  to  constitute  of  it  a  part.^    Still, — 

Weight. —  As  showing  the  inducements  to  the  act,  it  may 
have  a  decisive  weight  in  a  doubtful  case.'  But  where  the 
body  of  the  statute  is  distinct,  it  will  prevail  over  a  more  re- 
stricted preamble.'    More  particularly, — 

§49.  Intent  and  reasons. —  We  look  to  this  introductory 
matter  for  the  general  intent  of  the  legislature, —  the  reasons 
and  principles  on  which  the  law  proceeds.^  So  that,  to  the  ex- 
tent to  which  these  can  influence  the  interpretation,  the  pre- 
amble becomes  important.    Hence, — 

Not  controly  tut  explain. — It  may,  for  example,  explain  an 
equivocal  expression  in  the  enacting  clause.*  It  will  seldom, 
at  least,  extend  this  clause ;  *  in  a  doubtful  case  it  may  restrain 
it,^ —  propositions  not  in  their  nature  absolute.*  In  the  words 
of  EUenborough,  C.  J. :  "  In  a  vast  number  of  acts  of  parlia- 
menty  although  a  particular  mischief  is  recited  in  the  preamble, 
yet  the  legislative  provisions  extend  far  beyond  the  mischief 

iMills  u  Wilkina»  6  Mod.  63;  Baa  Fowler  u  a,  6  Daj,  Sl;  Gray  v.  So- 

Abr., Statute,  A.;  [Yazoo &M.V.R.R.  anes,  2  Jur.  1040;  Praj  u  Edie,  1  T. 

Ca  V.  Thomas,  132  V.  S.  174;  TJ.  8.  tf.  K  818;  Bex  u  Ckxrry,  5  East^  872. 

Oreg.  eta  R.  R  Ca,  164  XT.  a  526;  And  see^  as  to  both  title  and  pre- 

Lackland  v.  Walker,  161  Ma  210,  52  amble^  1  Kent  Com.  460;  Salkeld  u 

a  W.  R.  414.]  Johnston,  1  Hare,  196,  207;  Rex  v. 

> MillB  V.  Wilkins,  mpra;  Mason  v,  Sutton,  4  M  &  a  582;  Halton  v.  Ck)Y% 

Annitage,  18  Ve&  25^  86;  Crespigny  1  B.  ft  Ad.  58S,  65a 

fK  Wittenoom,  4  T.  R.  790,  798;  Gray  > Clark  v.  Bynum,  8  MoCord,  298; 

V.  Soanes,  2  Jar.  1040;  The  Salters'  Woodru£f  r.  Qilchrist,  15  Johna  89; 

Company  v.  Jay,  8  Q,  R  109;  Fellows  Nash  v.  Allen,  4  Q,  E  784;  [Tripp  u 

u  day,  4  Q.  R  818,  88a  Qoff,  1  N.  R  R  806.] 

sPattifionuBankee,Cowp.640,548;  «Id.;  Dwar.  Stat  (2d  ed.)  660,  re- 
Lees  V.  Summersgill,  17  Vea  508;  f  erring  to  Wilson  v.  Knnbley,  7  East^ 
Mace  V.  Cammel,  Lofft,  782 ;  S.  v.  But-  12a 

ler,  8  McCord,  888;  Rex  v.  Marks,  8  ^Dwar.  Stat  (2d  ed.)  661;  Ryall  v. 

East,  157;  Rex  v.  Athoe,  8  Mod.  136,  RoUe,  1  Atk.  165,  174»  182.    Contra, 

144;  Holbrook  v.  Holbrook,  1  Pick.  Copeman  v.  Callant  1  P.  Wm&  814^ 

248,  251;  Laidler  v.  Young,  2  Ear.  &  830;  Hughes  v.  Chester,  eta  Ry.  Ca, 

J.  09;  a  V.  Findley,  1  Brev.  107;  Blue  1  Drew.  &  a  524;  [Providenoe  a  F.  u 

a  McDuffie,  Busbee,  181;   XJ.  a  v.  Jessup,  6  Kulp,  251.] 

Briggs,  9  How.  (U.  S.)  851;  Sussex  ^Keams  u  Cordwainers,  6  C.  E 

Peerage  Case,  11  d  &  F.  85,  148;  (N.a)888;  Fattison  v.Banke0,Cowp^ 

C^edonian  Ry.  Ca  u  North  British  540, 548;  Wihnot  n  Rose,  8  EUis  &  R 

Ry.  Ca,  6  Ap.  Caa  114, 122, 124  668;  Mason  n  Armitage,  18  Vea  26^ 

*U.  a  V.  Webster,  Daveig,D.  a  88;  86. 
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recited.  And  whether  the  words  shall  be  restrained  or  not 
must  depend  on  a  fair  exposition  of  the  particular  statute  in 
each  particular  case,  and  not  upon  any  universal  rule  of  con^ 
struction."  *  And,  on  the  other  hand,  if  the  preamble  should 
be  found  broader  than  the  act  itself,  while  of  its  own  force  it 
would  not  enlarge  the  meaning,  it  may  do  in  this  direction 
whatever  can  be  accomplished  by  a  consideration  of  the  rea- 
sons which  impelled  the  legislative  mind.* 

§  50.  Recitations  of  facts. — Commonly  a  preamble  contains 
recitations  of  facts.  In  the  interpretation  of  statutes,  as  of  con- 
tracts,' the  surroundings  are  taken  into  the  account.  And  the 
recitations  in  the  preamble  must  be  accepted  as,  at  least,  j^ri'ma 
fade^  and  perhaps  conclusively,  correct.*  In  a  private  act  they 
are  evidence  only  as  between  the  state  and  the  private  party.* 
When  viewed  as  a  key  to  the  interpretation  they  should  in  rea- 
son be  deemed  conclusive  of  the  recited  facts;  because,  whether 
really  true  or  not,  they  explain  the  legislative  perspective  in 
enacting  the  statute,  and  only  this  is  in  any  case  gained  by  the 
interpreter  in  looking  at  the  surroundings.  Therefore,  also, 
such  matter  is  to  have  no  other  weight  than  is  given  it  in  other 
oases  of  construction,  when  it  comes  to  the  knowledge  of  the 
judge  through  other  means. 

§61.  In  general. —  Dwarris*  observes:  ** Lord  Coke  consid- 
ered the  rehearsal,  or  preamble,  a  key  to  open  the  understand- 
ing of  the  statute;  and  it  is  properly  considered^  a  good  mean 
for  collecting  the  intent,  and  showing  the  mischiefs  which  the 
makers  of  the  act  intended  to  remedy.  The  civilians  say  ee9- 
BO/nte  legis  prooomio,  oessat  et  ipsa  lex;  but  English  lawyers  are 
aware  how  seldom  the  key  will  unlock  the  casket ;  how  rarely 

lln  Rex  V,  Fierce,  8  H  &  &  ($2,  6&  Hanghton,  1  Ellis  &  R  601;  U.  a  « 

And  see  Trueman  v,  Lambert,  4  M.  &  Claflin,  97  U.  S.  54& 

a  234,  239.  Besolatiotts  of  legislatare.—  As 

2  And  see  Bywater  tx  Brandling,  7  to  resolutions  of  the  legislature,  see 

R  &  C.  64a  Commissioners  v.  S.,9  Gill,879;  [Lack- 

s  Bishop,  Con.,  g  871-^78.  land  v.  Walker,  151  Ma  210,  62  &  W. 

« Sedgw.  Stat  Law,  66;  Rex  v,  Sut-  R  414.] 

ton,  4  M.  &  a  582;  ElmondorfF  v.  Cai>  »a  v.  Beard,  Smith  (Ind.^  276, 1 

michael.  8  Litt  472,  [14  Am.  D.  86;]  Lid.  460;  Branson  v,  Wirth,  mpra, 

McReynolds  v.  Smallhouse,  8  Bush,  See  Edinburgh,  eta  Rj.  Ca  m  Lin- 

447,  456;   Allison  v,  LouisTille,  eta  lithgow,  8  Maoq.  H.  L.  Cas.  691,  704. 

R  R  Ca.  10  Bush,  1;  Branson  «l  •  Dwar.  Stat.  (2d  ed.)  601 

Wirth,  17  Wall.  32,  44    See  Reg.  v.  ^4  Inst  880. 
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the  preamble  is  fouad  to  state,  besides  the  primary  occasion  of 
the  law,  the  fall  views  of  the  proposer  of  it  A  particular  mis- 
chief is  often  aUoded  to;  but  that  is  soon  lost  sight  of  {cetaat 
jprcoamitmjy  wider  objects  are  embraced  and  a  general  remedy 
is  provided.  '  It  is  nothing  nnnsnal  in  acts  of  parliament,'  says 
Lawrence^  J.,  ^  tm  the  enacting  part  to  go  beyond  the  pream- 
ble; the  remedy  often  extends  beyond  the  particular  act  or 
mischief  which  first  suggested  the  necessity  of  the  law.'  ^  ^  It 
certainly  does  appear,  from  the  preamble  of  the  act,'  said  Lord 
EUenborough  in  the  same  case,  ^  as  if  it  were  mainly  directed 
against  combinations  for  purposes  of  mutiny  and  sedition ;  but 
there  are  words  sufficient  in  the  enacting  part  to  satisfy  the 
preamble,  and,  after  dealing  with  offenses  of  that  description, 
the  act  goes  on  in  more  extensive  terms,  and  embraces  other 
more  general  objects;  and  as  there  is  no  word  of  reference  in  the 
latter  part  (as  ««<?A),  I  see  no  reason  for  restraining  the  com- 
mon import  of  the  words  used.'  ^  Sometimes ' — it  is  well  ex- 
pressed in  another  report  * —  ^  the  legislature  having  a  particular 
mischief  in  view,  which  was  the  primary  object  of  the  statute, 
merely  state  that  in  the  preamble,  and  then  go  on  in  the  body 
of  the  act  to  provide  a  remedy  for  general  mischiefs  of  the 
same  nature,  boA  of  different  ^>eci6S,  neither  expressed  in  the 
preamble,  nor  perhaps  then  in  immediate  contemplation.'  ^ 

ILL  Thx  Pubvisw  akd  rrs  Subdivisioks. 

§  62.  Elsewhere* — Something  of  the  subject  of  this  sub-title 
appears  in  ^*  Oriminal  Procedure,"  where  the  indictment  on 
statutes  is  explained.*  Yet  we  shall  substantially  avoid  repeti- 
tion. 

Purview  d^lned. —  The  purview  is  ^  that  part  of  an  act  of  the 
legislature  which  begins  with  the  words  '  Be  it  enacted,'  etc., 
and  ends  with  the  repealing  clause."*  Such  is  the  full  mean- 
ing; but  the  term  is  sometimes  employed  in  a  narrower  sense,* 
as  excluding  provisos,  exceptions,  and  the  like.  Thus  Dwarris 
says:  '^  The  parts  of  statutes  are — in  a  popular,  though  not 

1  Kex  n  Marks,  8  East»  107,  ISS.  ferring  to  Cooke  (Tenn.),  880;  8  Bibb, 

<  Mace  VI  Cammel,  Loff t,  788.   And    181;   [Andenon'k  Law  Dictionary, 
see  Fellowee  v.  Clay,  4  Q.  a  818,  889.    84a] 
sCrim.  Pra,  I,  g  684  e<  «eg.  ftCrim.  Pra,  I,  g  684 

*  Boar.  Law  Diet,  tit  Purview,  r^ 
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legal,  sense  —  the  title,  the  preamble,  the  purview  or  body  of 
the  act,  clauses,  provisos,  exceptions."  ^ 

The  parts — are  chiefly  designated  as  follows: 

§  63.  Clause. —  This  is  a  word  depending  largely  for  its 
meaning  on  the  connection  in  which  it  is  employed.'  It  signi- 
fies less  than  ^'  purview,"  yet  not  necessarily  less  than  a  sentence 
viewed  grammatically.  As,  in  grammar,  the  word  "  clause  " 
denotes  a  part  of  a  sentence,  and  qualifying  words  are  required 
to  show  the  particular  part,  and  how  much ;  so,  in  legal  lan- 
guage, it  is  believed  to  indicate  a  part  of  a  statutory  provision ; 
the  particular  part,  and  how  much,  to  appear  from  the  context. 
And,  though  the  term  ^^  clause "  almost  always  contemplates 
some  portion  of  the  purview,  no  reason  appears  why  it  may 
not  refer  also  to  a  member  of  the  preamble. 

§64.  Interpretation  clause. — Not  all  statutes  have  an  in- 
terpretation clause.  But  of  late  such  a  clause  has  become  com- 
mon, especially  in  England.  Ordinarily  it  occupies  one  sec- 
tion, sometimes  more ;  in  some  it  is  placed  at  the  beginning,  in 
otheTs  at  the  end.  Its  effect  may  be  to  require  a  different  in- 
terpretation from  what  otherwise  would  be  given  the  statute,* 
or  even  to  impart  a  novel  signification  to  particular  words  ;^ 
and  whatever  in  this  respect  it  provides,  the  courts,  as  a  gen- 
eral proposition,  to  which  there  are  possibly  exceptions,  are 
bound  to  accept. 

§  65.  Interpreting  this  clause. — ^This  clause  is  not  always 
meant  to  render  the  meaning  plainer.  If  commonly  it  is,  it 
often  fails  in  its  object;  for,  first,  it  must  itself  be  interpreted; 
and,  secondly,  the  diflGiculty  of  interpreting  the  main  provis- 
ions may  be  greater  with  the  rule  it  furnishes  than  without' 
In  general  this  sort  of  clause,  like  other  provisions  in  deroga- 
tion of  the  common  law,*  is  to  be  construed  strictly;^  though, 
on  the  other  hand,  it  is  said  not  always  to  be  so.*    Thus, — 

Gaming  —  {Lottery  tickets). — While  the  general  doctrine  re- 
quires criminal  statutes  to  be  subjected  to  a  strict  interpre- 

1  Dwar.  Stat  (Sd  ed.)  60a  Denman,  G.  J.,  in  Beg.  «.  Cambridge- 

sCrim.  Pra,  ^  g  S84  shire^  7  JlAK  480;  Meux  u  Jacobs 

>Smithua,28Ind.831;P.viSoto^  LawR7H.L.48t 

49CaLe7.  •POBt,%n^ 

* Criro.  Pra,  I,  g  86a  ^Sedgw.  Stat  Law,  6Ql 

•  And  see  Dwar.  Stat  (3d  ed.)  509;  ^  Dwar.  Stat  (2d  ed.)  lOQl 
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tatiou,  it  is  provided  in  Tennessee,^  Mississippi,'  Yirginia,'  and 
probably  in  some  other  states,  that  those  against  gaming  be 
remedially  constmed.  Bat  the  acts  which  have  thns  changed 
the  rule  for  this  class  of  ofFenses  appear  themselves  to  be  taken 
strictly ;  for  they  are  not  applied  to  subsequent  statutes  mak- 
ing designated  kinds  of  gaming  felony,  all  others  having  before 
been  misdismeanor,*  nor  are  they  extended  to  statutes  for  the 
suppression  of  the  sale  of  lottery  tickets.* 

§  56.  Enacting  clause.— The  words  '^enacting  clause"  are 
not  often  employed  in  discussions  on  the  interpretation  of  stat- 
utes. In  those  relating  to  the  indictment  or  declaration  they 
are  common,  and  in  this  view  they  are  considered  by  the  au- 
thor  in  another  connection.*  Most  frequently  they  refer  to 
the  main  body  of  a  statute  or  some  leading  provision,  exclud- 
ing its  provisos ;  they  may  or  not  include  an  exception.'' 

§  57.  Proviso. —  "  A  proviso  •  is  something  engrafted  upon 
a  preceding  enactment,"  •  generally  "  introduced  by  the  word 
^  provided."  It  is  commonly,  in  the  absence  of  any  contrary 
indication,  construed  to  affect  merely  the  one  paragraph  to 
which  it  is  attached."  How  it  is  regarded  in  pleading  we  saw 
in  another  connection.^* 

1  McGowan  v.  a,  9  Yerg.  184, 197;  R  668;  Baggaly  a  Iron  Ca,  90  Fed. 

Hewlett  V.  a.  6  Yerg.  144^  153.  R  63&] 

s  Cain  vi  a,  18  Sm.  &  M.  456;  Seal  *  Gregory*8  Case,  6  Ca  196;  Foster's 

V,  a,  13  Sm.  &  M.  286.  Gase^  11  Ca  W);  Rex  v.  Taunton 

s  Com.  V.  Chubb,  5  Rand.  71S.  Saint  James,  9  R  &  a  831,  886. 

«  McGowan  v.  a,  9  Yerg.  184  ^^  Carroll  v.  S.,  58  Ala.  396^ 

» Com.  «L  Chubb,  5  Rand.  715,  723.  "Spring    vi.   Olney,   78    III    101; 

See  Cain  VI  a,  supra;  Seal  v.  a,  vupro.  Pearoe  v.  Bank  of  Mobile^  88  Ala. 

•Crim.  Pra,  I,  g§  634,  635,  and  in  693;  Ex  parte  Partington,  6  Q.  E 

subsequent  sections.  649,  653;  Rex  v.  Newark-upon-Trent» 

7  If  we  should  seek  an  exact  deflni-  8  R  ft  C.  59, 71 ;  Cushing  v.  Worrick, 
tion,  it  would  be  by  following  the  9  Gray,  882. 

language  of  learned  courts  in  treat-  Other  qaestions.— Further  as  to 

ing  of  indictments  and  declarations  the   proviso,  see  Farmers'  Bank  tx 

on    statutea    A   good    illustration  Hale^  59  N.  Y.  58;  Bank  for  Savings 

would  be  the  opinion  in  Blasdell  u  v.  The  Collector,  3  Wall  495;  Roberts 

a,  5  Tex.  Ap.  263.    An  abundance  of  v,  Yarboro,  41  Tex.  449;  Lastro  v,  a, 

this  sort  of  matter  is  referred  to  in  8  Tex.  Apw  363;  Waters  v.  Campbell, 

Orim.  Pia,  as  above.    [Clark's  Ap-  4  Saw.  121;  [Walsh  ti  Van  Horn,  22 

peal  58  Conn.  207,  20  AtL  R  456.]  IlL  Ap.  170.] 

8  Dwar.  Stat.  (2d  ed.)  514;  [Chicago  i>  Crim.  Pra,  I,  SB  <^  687-639. 
«L  Insuianoe  Ca,  126  la  276, 18  N.  R 
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§  58*  Exception. —  An  exception  is  a  olanse  similar  to  a  pro- 
viso, and  of  a  like  effect  on  the  pleadings,^  ordinarily  intro- 
duced by  the  word  "  except."  It  "  can  only  operate  where, 
bat  for  the  exception,  that  which  is  excepted  wcnld  have  been 
included  in  the  prior  enactment." ' 

§  59«  Saying  clause.—  '^  A  saving  in  a  statute  is  only  an 
exemption  of  a  special  thing  out  of  the  general  things  men- 
tioned." '  There  is  no  particular  rule  for  its  location,  or  its 
verbal  form ;  but  it  is  generally  near  or  at  the  end,  commenc- 
ing, ^^  Nothing  in  this  act  shall,"  etc.  Nice  questions  of  inter- 
pretation sometimes  grow  out  of  this  clause,^  but  in  pleading 
it  is  seldom  or  never  regarded. 

§  60.  Other  clauses. —  There  are  occasionally  other  clauses, 
not  necessary  to  be  dwelt  upon  in  this  connection ;  as,  '^  an  ap- 
peal clause,  a  clause  showing  to  what  places  the  operation  of 
the  act  shall  extend,  a  clause  showing  from  what  date  the  op- 
eration of  the  act  is  to  commence  and  how  long  it  shall  con- 
tinue in  force."  • 

§  61.  Marginal  notes. —  The  marginal  notes  to  the  sections,, 
when  abstracts  of  their  contents,  introduced  to  facilitate  refer- 
ence, are,  in  principle,  and  reasonably  also  in  authority,  of  no 
weight  in  the  interpretation  if  the  mere  work  of  an  editor.^ 
But  where  they  are  parts  of  the  authentic  record  of  the  statute, 
and  especially  where  they  were  in  any  way  attached  to  the 
bill  during  its  passage  through  the  legislative  body,  they  may 
be  regarded  similarly  to  the  title.^  And,  beyond  this,  what  ia 
in  form  a  marginal  note  may  be  a  part  of  the  statute  itself.* 

iCiim.  Pra,I,  §§  68Ch689;  Blasdell  «See  P.  i>.  Gm,7  OaL856;  Cochran 

u  S.,  5  Tex  Ap.  268;  Woodward  v,  v,  Taylor,  18  Ohio  St  883;  Downs  v, 

a,  5  Tex.  Ap.  296;  Smith  v,  &,  6  Tex.  Huntington,  85  Ck>nn.  58a 

Ap.  818;  [Gast  u  Assessors,  48  La.  ^Dwar.  Stat  (2ded.)5ia 

An.  1004^  10  a  R.  184.]  •Oaydon  v.  Green,  Law  R.  8  C.  P. 

s  Dwar.  Stat  (2d  ed.)  616^  referring  511,  521,  522.    See  Attorney-General 

to  Zouoh  V.  Moor,  2  BoL  274^  280;  14  v.  Great  Eastern  Ry.  Ckx,  11  Ch.  D. 

Vin.  Abr.,  Grants,  H.  18,  pi.  61.    De-  449,  465;  Birtwhistle  u  Vardill,  7  OL 

nied  by  Campbell,  A.  G.,  arguendo,  &  F.  895,  920. 

8  R  &  A*  641;  [Anderson's  Law  Die-  ''In  re  Venour*s  Settled  Estates,  ^ 

tionary,  425.]  Ch.  D.  522,  525. 

>  Dwar.  Stat  (2d  ed.)  518,  referring  ^Rex  u  Milverton,  6  A«  ft  El  841, 

to  Halliswell  u  Bridgewater,  2  An-  854 
derson,  190, 19a 
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TV.  Thb  Pxbosdsngx  of  Pxoyibions. 

§  62.  Construed  together. — In  another  connection  we  shall 
see  that,  tfaongh  there  are  on  a  subject  various  statutes  passed 
at  different  dates,  all  should  be  construed  together  as  parts  of 
one  whote.^  A/brtiarif  therefore,  should  all  the  clauses  and 
sections  of  each  separate  statute.    And, — 

Purview  to  prevail. —  We  have  already  seen  that,  in  a  case 
of  confdct  between  the  purview  and  the  title  or  preamble,  the 
former  is  to  prevail'  But  how  is  it  where  the  parts  of  the 
purview  cannot  be  reconciled  ? 

§  63.  Conftiets  In  purview^  on  principle.— When  all  the 
statutes  of  a  given  parliament  appeared  in  the  rolls  without 
dates,  and  all  were  referred  to  the  day  of  its  original  assem- 
bling,' the  -fact  was  still  known  that  they  were  enacted  at  dif- 
ferent times.  And  the  presumption  was,  and  it  was  reasonable, 
that  each  successive  clause  came  subsequently  to  the  one  next 
preceding  it;  so  that,  in  a  case  of  irreconcilable  conflict,  the 
later  took  precedence  of  the  earlier.  With  as,  and  in  England, 
in  modem  times,  the  several  parts  of  each  particular  statute 
are  enacted  simultaneously,  and  they  appear  so  by  the  legisla- 
tive records.  So,  in  reason,  there  is  no  room  for  the  former 
presumption ;  and  the  rule  now  oaght  to  be  that  the  location 
of  a  clause  in  the  purview  is  immaterial ;  and,  if  two  clauses 
are  irreconcilably  repugnant,  this  may  vitiate  the  whole,  or  the 
part  to  which  the  clauses  relate,^  or  the  one  or  the  other  may  be 
made  to  give  way,  according  to  the  nature  of  the  case ;  the  partic- 
ular locality  of  the  clauses  not  being  an  element  in  the  account. 
Let  08,  however,  look  a  little  at  what  has  been  laid  down. 

§04.  Parts  controlling  one  another. — It  is  common  doc- 
trine, never  questioned,  that,  for  the  purpose  of  interpretation, 
all  the  parts  of  a  statute  are  to  be  looked  at  together,  and  one 
part  may  control  another.  If  possible,  they  are  to  be  recon- 
ciled.*   Thus,— 

General  and  fo/rtUmlar. — Where  there  are  words  expressive 
of  a  general  intention,  and  then  of  a  particular  intention  jn- 
compatible  with  it,  the  particular  must  be  taken  as  an  excep- 

iPM;S§S%8Set«9L  »EbbB  u  Boulaois,  Law  R  10  Ch. 

^AntB,^4»,4S,4A.  Ap.  470»  484;  Oyo  u  Felton,  4  Taunt 

9JMk,%44.    And  99B  ante,  %2S.       876;  Sdott  a  a,  SS  Ark.  86a 
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tion  to  the  general,  and  so  all  the  parts  of  the  act  will  stand/ 
And,  as  a  broad  proposition,  general  words  in  one  clause  may 
be  restrained  by  the  particular  words  in  a  subsequent  clause  of 
the  same  statute.^  This  doctrine  applies  even  to  statutes 
enacted  at  different  dates,  and  it  will  be  more  fully  illustrated 
in  other  connections.'    Again, — 

In  harmony  mth  other  l<iw$. —  If  still  conflicting  clauses  are 
reconcilable,  the  one  will  be  preferred  which  best  harmonizes 
with  the  other  laws  and  with  the  justice  of  the  case.^ 

§  65.  Irreconcilable. —  There  are  assumed  to  be  cases  which 
will  baffle  all  attempts  at  reconciling  the  repugnant  parts.  For 
such  the  doctrine  is  laid  down  that  what  is  last  in  the  order  of 
the  words  shall  nullify  the  irreconcilable  matter  before.*  Fur- 
ther as  to  which, — 

Proviso  and  saving  clause. —  A  proviso  directly  contrary  to 
the  purview  has,  on  this  distinction,  been  permitted  to  stand  to 
the  overturning  of  the  purview ;  ^'  because  it  speaks  the  later 
intention  of  the  legislature."*  We  have  seen^  that  this  reason, 
however  good  at  one  time  in  England,  is  not  so  now ;  conse- 
quently the  result  derived  from  it  is  not  good.  Generally  a 
saving  clause  is  located  after  the  main  purview,*  so  in  this  sense 
is  the  last  expression  of  the  legislative  will,  but  it  has  been  ad- 
judged to  give  way  to  the  purview  in  a  case  of  irreconcilable 
conflict.*  Kent  points  out  that  the  distinction  between  the 
saving  clause  and  the  proviso  has  no  just  foundation,  and  ob- 
serves: ^'The  true  principle  undoubtedly  is,  that  the  sound 

1  Stookett  V.   Bird,   18   Md.   484;  •  Packer  v.  Sunbury  ft  Erie  R  R. 

GhurohiU  v.  Crease,  6  Bing;  177, 180;  Ca,  19  Pa.  St  211,  219;  Ryan  u  a,  5 

[WaddiU  u  Comers,  84  Ky.  276, 1  S.W.  Neb.  276;  Gibbons  v.  Brittenum,  56 

R.  480;  Chicago,  M.  ft  St  P.  Ry.  Ca  Miss.  282;   [Albertaon  «l  &,  9  Neb. 

V.  U.  a,  127  U.  &  406.]  429;  Branagan  v.  Dulaney,  8  Cola 

'Covington    v,   McNickle,   18   R  408;  Com're  v.  Brenook,  18  IlL  Ap. 

Monr.  262;  Long  v,  Culp,  14  Kan.  412;  659.] 

[U.  S.  u  Qarretson,  42  Fed.  R  22;  ^Townsend  v.Bxown,  4  Zab.80,86; 

Marquis  v.  Chicago,  27  IlL  Ap.  251;  Atty.  Qen,  v.  Chelsea  Water-works, 

St  Joseph  V.  Porter,  29  Ma  Api  605.]  Fitzg.  195;  Ftomers'  Bank  «  Hale,  59 

>  See  post,  §§  112a,  112&,  126, 181, 152,  N.  Y.  58. 

156.  Mn^«,86a 

«  Kansas  Pacific  Ry.  Ca  v.  Wyan-  ^Ante,  %  Sa 

dotte,  16  Kan.  587;  [Leavitt  v.  Lot-  *  Washingham's  Case,  2  Plow.  565; 

«rin,  64  N.  H.  607, 1  Lb  R  A.  58, 15  Wood's  Case,  1  Ca  40a,  47a.  SeeTar- 

Atl  R  414;  Turnpike  vi  Fletcher,  104  mouth  v.  Simmons^  10  Ch.  D.  5ia 
Ind.  97.] 
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interpretation  and  meaning  of  the  statute,  on  a  view  of  the 
enacting  clanse,  saving  clause  and  proviso,  taken  and  construed 
together,  are  to  prevail."  *  Now,  following  these  views,  and 
considering  the  particular  natures  of  saving  clauses  and  pro- 
visos, we  shall  practically  find  that,  since  a  saving  clause  ^^  is 
only  an  exemption  of  a  special  thing  out  of  the  general  things 
mentioned  "  in  the  purview,'  if  it  stands,  and  the  purview  is  re- 
jected, the  whole  statute  is  destroyed,  not  even  the  saving  clause 
itself  being  of  any  effect.  Hence,  necessarily  it  must  yield  to 
the  purview.  But  a  proviso  is  somewhat  different; '  and,  under 
various  circumstances,  it  may  prevail  over  the  purview  without 
working  the  destruction  of  the  entire  enactment.  When  this  is 
so,  the  question  of  precedence  cannot  be  one  of  rule,  but  it  must 
depend  on  considerations  special  to  the  individual  case. 

V.  The  Division  of  a  Statute  into  Sections. 

§  66«  Origin  of  sections. — There  are  no  sections  in  the  par- 
liamentary rolls  either  of  the  ancient  or  of  the  comparatively 
modem  English  enactments.^  But  it  is  provided  by  13  and  14 
Yict,  ch.  21,  §  2,  ^Hhat  all  acts  shall  be  divided  into  sections,"  etc. 
Before  this,  the  English  sectioning  seems  to  have  been  simply 
the  work  of  editors.  Generally,  with  us,  bills  of  sufficient  length 
have  been  drawn  in  sections,  and  in  this  form  enacted.    Still, — 

§  67.  Efl'eet. — While  plainly,  where  the  division  is  only  made 
by  an  editor,  it  can  have  no  effect  on  the  interpretation,*  it  is 
believed  not  to  be  greatly  different  where  it  is  the  work  of  the 
draughtsman,  and  is  retained  in  the  statute  as  passed.  In  other 
connections'  and  from  various  cases  ^  we  see  that,  while  our 
courts  sometimes  speak  of  the  sections  as  though  the  distinction 
had  something  to  do  with  the  interpretation,  at  other  times  noth- 
ing is  perceptible  from  which  such  inference  could  be  drawn. 
On  the  whole,  little  depends  on  this  matter,  beyond  mere  con- 
venience of  citation. 

1 1  Kent.  Com.  463,and  note.  Tost,  §  261;  Crim.  Pra,  I»  g  639, 

^Ante,  §  5d.  and  note. 

*  Ante,  §  67.  ^  M  see  Long  v.  Gulp,  14  Kan.  412; 

« Wells  a  Iggulden,  8  R  &  Q  186,  Thompson  v.  Bulson,  78  IlL  277;  & 

189;  Bex  v.  Threlkeld,  4  R  &  Ad.  229,  n  Williams,  8  Tex.  256;  Gibbons  v. 

286,  286L  Brittenum,  66  Miss.  282;  &  u  Wat 

ft  Rex  V.  Thielkeld,  4  B.  &  Ad.  229,  tare,  64  Ind.  226;  Fowler  «  Pirkins, 

28^  2S6;  Bex  v.  Newark-upon-Trent»  77  Bl  271. 

8  R  ft  G  69,  6a 

61 


BOOK  II. 


THE   INTERPRETATION  OP  WRITTEN   LAWS  ABSO- 
LUTE AND  WITH  THE  UNWRITTEN. 


CHAPTER  Vin. 

THE  FUBPOSB  AND  MEANS  OF  INTERPRETATIOIL 

I  68,  OOl  Introdaotkm. 
fO-ra  WhAt  interpfetetioii  aeekflL 
74r-77.  Into  what  interpreter  looks, 

f  ^.  Scope  of  thb  series  of  ekapters.— In  the  chapters 
oonstitating  the  present  Book,  we  shall  call  to  mind  those  ani- 
▼eraal  doctrines  of  interpretation  which  it  is  necessary  for  eirery 
lawyer  to  understand,  whatever  may  be  his  special  department. 
If  some  of  them  i^pear  more  parUcolarlj  applicable  to  civil 
causes  and  others  to  criminal,  still  all  to  be  here  given  of  each 
class  are  essential  to  a  proper  apprehension  of  those  of  the 
dtheir  class. 

§  69.  How  tkis  ehapter  divided.— We  shall  consider,  L  What 
it  is  that  interpretation  seeks;  IL  Into  what,  besides  the  writ> 
ten  words,  the  interpreter  looks. 

• 
L  What  it  is  that  Intbrprbtatiok  Sbxss. 

§  70.  Meaning  of  maker. —  Laws  are  expounded  and  en- 
forced, not  made,  by  the  coartSi  The  makers  are  entitled  to 
have  their  real  meaning,  if  it  can  be  ascertained,  carried  out. 
Hence  the  primary  object  of  all  rules  for  interpreting  statutes 
is  to  ascertain  the  legislative  intent;  ^  or,  exactly,  the  meaning 

1  Wflkhifloii  if.  Leland,  9  Pet  6S7,  11  CL  &  F.  S5, 148;  BidweU  v.  Whit- 

see;  Brown  v,  Thomdikeb  16  Piok.  aker,  1  Mich.  4S9;  Ogden  v.  Strong, 

388;  40S;  Winelow  n  Kimball,  26  Me.  2  Paine,  664;  Crooker  v.  Crane,  21 

4!9B;  Biddick  v.  QoTemor,  1  Ma  147;  Wend.  211,  {M  Am.  D.  228;]  Kilby 

Bean  fjL  Harwood,  2  Har.  ft  J.  167,  Bank,  Petitioner,  28  Pick.  98;  Opin- 

(8  Am.  a  682;]  The  SuMez  Peerage,  ion  of  the  Jnstioee;  22  Pick.  671;  Si- 
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which  the  subject  is  aathorized  to  understand  the  legislature 
intended.^    Hence,  also, — 

Personal  views  of  judges. —  If  the  courts  can  ascertain  the 
legislative  meaning,  their  duty  is  to  give  it  efiFect,  whatever 
may  be  the  personal  opinions  of  the  incumbents  of  the  bench 
on  the  policy  of  the  law.' 

§  71.  Interpretation  Indispensable. — Were  the  courts  not 
to  interpret  the  laws,  they  could  not  administer  them.  For,  in 
the  words  of  Lord  Chief  Justice  Eyre,  ^4et  the  proposition  in 
an  act  of  parliament  be  what  it  may,  more  or  less  distinct,  it  is 
always  a  question  of  law  what  is  the  meaning  and  the  true  im- 
port of  that  act  of  parliament,  and  whether  any  case  of  fact  that 
can  be  stated  is  a  case  that  comes  within  the  meaning  of  that 
act  of  parliament.  «  .  .  No  distinction  can  be  taken  in  this 
case,  because  it  happens  that  the  description  of  the  ofFense  in 
the  statute  .  .  is  comprised  in  two  or  three  words;  the 
law  may  be  clearer  upon  that  account ;  but  the  rule  of  construe- 

monds  i\  Powers,  28  Yt  854;  Moln-  iams  v.  Com.,  78  Ky.  98;  Wheeler  v, 

tyre  u  Ingraham,  85  Miaa  25;  Rid-  Wheeler,  184  lU.  580,  25  N.  R  R  588; 

diok  V.  Walsh,  15  Ma  519;  Ingraham  Soby  vi.  P.,  184  SL  71,  25  N.  E.  R. 

V.  Speed,  80  Misa  410;  P.  u  Dana,  22  109;  P.  vi.  Blackwelder,  21  HL  Ap. 

Gal  11;  Parkinson  u  a,  14  Md.  184,  254;  Hoggv.P.,15nL  Ap.288;  Shonk- 

[74  Am.  D.  522;]  P.  r.  Potter,  47  N.  T.  weiler  v,  Stewart,  104  Iowa,  67.J 

875;  Smith  v.  P.,  47  N.  T.  880;  P.  v.  ^  And  see  Manuel  v.  Manuel,  13 

Weston,  8  Neb.  812;  Jones  t?.  &,  1  Ohio   St  458;   Johnson  t;.  Hudson 

Kan.  278;  U.  &  u  Athens  Armory,  2  River  R.  R  Ca,  49  N.  T.  455;  P.  v. 

Abh  (U.  a)  129, 187;  Albrecht  v.  a,  Schoon maker,  68  Barh  44,49;  Barker 

8  Tex.  Api  818;  a  v.  Blair,  82  Ind.  u  Esty,  19  Vt  181;  a  u  King,  44  Ma 

818;  George  u  Board  of  Education,  288;  Cearfoss  n  a,  42  Md.  408;  Max- 

88  Ga.  844;  Emporia  v.  Norton,  16  weU  u  a,  40  Md.  278;  Horton  u  Mo- 

Kao.  286;  Dwar.  Stat  (2d  ed.)  556;  bile,  43  Ala.  598, 604 

[Reynolds  v.  HoUand,  85  Ark.  66;  a  *Post,  g  285;  1  Bishop»  Mar.,  DIt.  A 

V.  Maok,  28  Nev.  867;  In  re  Salisbury,  a,  gg  45, 46;  a  v.  Clarke,  54  Ma  17, 

44  N.  T.  Sup.  291;  Edwards  v.  Moiv  [14  Am.  R.  471;]  Horton  ix  Mobile,  48 

ton  (Tex.),  46  a  W.  R  792;  Rose  v,  Ala.  598,  604.  In  Pray  r.  Edie,  IT.  R 

Wortham,  95  Tenn.  505,  32  a  W.  R.  318, 814,  Lord  Mansfield  said:  ''What- 

458;  Turoott  u  RR.Co.,  101  Tenn.  106;  ever  doubts  I  may  have  in  my  own 

Bonds  V,  Greer,  56  Miss.  710;  a  v.  breast  with  respect  to  the  policy  and 

Hostetter,  187  Ma  636;  a  v.  Slover,  expedience  of  this  law,  yet»  as  long 

126  Ma  652,  29  a  W.  R  718;  Lamb  as  it  oontinues  in  force,  I  am  bound 

tK  Dunwoody,  94Ga.58,20aE.R.  toseeit  executed  according  to  its 

687;  a  V.  Robs,  20  Nev.  61, 14  Paa  R.  meaning."  [Ck>m.  v.  Shopp,  1  Woodw. 

827;  Roland  Park  u  a,  80  Md.  448, 81  129;  Aultman  r.  Daggs,  50  Ma  Ap. 

AtL  R  298;  Bixby  v.  Mayor,  61  Hun,  280;  a  u  Willott,  54  Ma  Ap.  810; 

496, 16  N.  T.  Sup.  364:  In  re  Board,  Smith  v.  Bowman,  41  Ohio  St  87; 

62  Him,  499, 16  N.  Y.  Sup.  894;  Will-  Thompson  v,  Buckley,  1  Tex.  85.] 
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tLon,  with  referenoe  to  the  questioii  whether  it  should  be  taken 
to  be  the  constructioD  of  law,  a  mere  matter  of  fact,  is  exactly 
the  same."*    Still,— 

§78.  Linit  of  interpretation — (Meaning  plain).— like 
everything  else,  interpretation  has  its  limits,  beyond  which  it 
cannot  legitimately  go.'  Where  the  legislative  meaning  is  plain, 
there  is  not  only  no  occasion  for  rules  to  aid  the  interpretation, 
but  it  is  contrary  to  the  rales  to  employ  them.  The  judges  have 
simply  to  enforce  the  statute  according  to  its  obvious  terms.' 
Yet— 

§  78.  Importanee  of  mlefl. — There  are  large  classes  of  cases 
dependent  even  upon  technical  rules  of  interpretation.  And 
there  are  others,  not  quite  like  these,  wherein  still  the  rules  are 
very  helpful.  Every  statute  is  presumed  to  have  been  penned 
and  enacted  by  persons  familiar  with  them ;  *  so  that,  without  a 

iHorne  Tooke's  CSase,  25  How.  St  N.  Y.  894, 24  N.  E.  R.  799;  Brown  v. 

Tr.  1,  726;  poti,  g  11&  R.  R  Ca,  44  Lb  It  A.  579. 102  Wis.  187 ; 

^Pimt,%BL  Ajen  v.  Commisdcm,  87  Kan.  240; 

^DonglasB  a  Chosen  FreeholdeTS,  9  W.  U.  TeL  Ca  v.  Hewitt^  4  Maokey 

Vroom,  214;  Hyatt  v.  Tkylor,  42  N.  Y.  (D.  G),  424;  Smith  v^  a,  66  Md.  215^  7 

258,  260;  Sussex  Peerage  Case,  11  CL  .  AtL  R.  49.    ^  verbU  legU  rum  est  re- 

&F.  85,148;  Benton  «i  Wick  wire^  54  eedendunL    Maoon  R  R.  Ca  v.  R.  R. 

N.  Y.  226;  Bosenplaenter  u  Roessle,  Ca,  86  Ga.  85.  The  duty  of  the  coort 

54  N.  Y.  262;  Woodhory  vi  Berry,  18  insuohcasesistosay '*ttoZea;Mrip<a,'* 

Ohio  St  456;  Bnrgett  v,  Borgett,  1  and  obey  it    MUler  v.  Childress,  2 

Ohio,  469,  477,  [18  Am.  D.  684];  Pro-  Hmnph.  (Tenn.)  82a    It  is  not  allow- 

cnreur  vl  Bnmean,  Law  Rep.  1  P.  C.  able  to  interpret  that  which  has  no 

166^191;  Boeley  u  Mattingly,  14  BL  need  of  interpretation.  Vattel,826a 

Monr.  89;  Ezekiel  tt  Dixon,  8  Kelly,  In  recent  times  courts  are  less  dis- 

146;  F^rrel  Foundry  v.  Dart>  26  Conn,  posed  than  formerly  to  depart  from 

876;  Swift  v.  Lnoe,  27  Me.  285;  U.  &  or  quaUfy  the  plain  words  of  a  stat- 

a  Hag8dale»  Hempi  497;  [Reese  17.  &,  ute   in   favor  of  what    is  termed 

73  Ala.  19;  Bartiett  vl  Morris,  9  Port  an  equitable  construction.    Karst  v. 

(Ala.)  266;  McQowan  u  Inmuance  Gane,  186  N.  Y.  816^  82   N.  R  R 

Ca,  00  N.  J.  L.  200;  Whiting  «  Mas-  107a    Qf.  also  Selden  t;.  Hall,  21  Ma 

tin,  62  Ma  Ap.  647;  Rex  «.  Banbury,  Ap^  452;  Smith  v.  &,  66  Md.  215,  7 

1  A  &  R  142;  Case  v,  Wildridge,  4  AtL  R  49;  Ayers  v.  Trego,  87  Kan. 

Ind.61;a«LLiedtke^9Keb.469,4N.  240, 15  Paa  R  229;  Ohio  R  R  Ca  v. 

W.  R  61;  Fitspatrick  tK  Qebhart,  7  R,  128  BL  467, 14  N.  R  R  874;  Mar- 

Kan.  85;  Lake  Cb^«.  Rollins,  180  U.&  tin  «.  Swift,  120  BL  488, 12  N.  R  R 

671, 83  Lb  ed.  1060;  XT.  &  v.  Fisher,  2  20L    A  departure  from  the  language 

Crancfa,  858;  Bate  Ca  «.  Sulzburger,  of  an  ambiguous  statute  is  an  exer- 

157  U.  SL  1,  89  Z*  ed.  601;  Choctaw  else  of  legislative  power.    Newell  u 

R  R  Ca  tx  Alexander  (OkL),  54  Paa  Muxtow,  115  N.  Y.  170, 21 N.  R  R 1048.] 

a  m;Jni«  Manning;  71  Hun,  286, 24  4i\»f,874. 

N.  T.  Supi  1089;  Bank  v.  Colgate,  120 
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knowledge  of  these  rules,  no  one  can  intelligently  practice  or 
administer  the  laws. 

IL  Into  What,  Bbsidies  the  Wbitteh  Wobds,  thb  IirrEBPBETEB 

Looks. 

§  74.  Judicial  cognizance. —  Obvionsly,  in  reason,  a  coort  in 
construing  a  statute  is  not  required  to  stultify  itself ;  but  it  may 
take  into  the  account  any  pertinent  matter  whereof  it  has  judi- 
cial cognizance.*    Hence,  among  other  things, — 

BvJes  of  interpretation. — Knowing  the  rules  of  interpreta- 
tion, it  presumes  that  the  legislature  also  understood  them ;  and, 
omitting  to  prescribe  other  rules,  intended  the  courts  should 
follow  them.*    Then, — 

§  75.  In  position  of  legislature. —  The  court  should  put  it- 
self in  the  position  of  the  legislature, — stand,  in  contemplating 
the  statute,  where  the  maker  of  it  stood,'  —  the  better  to  dis- 
cern the  reason  and  scope  of  the  provision.  They  who  voted 
for  the  measure  must  have  had  in  mind  a  meaning  for  the 
enacted  words ;  and  the  meaning,  thus  perceived,  must  be  given 
them  by  the  court.*    Thus, — 

TSme. —  If  the  statute  is  old,  or  if  it  is  modem,  the  court 
should  transport  itself  back  to  the  time  when  it  was  framed, 
consider  the  condition  of  things  then  existing,  and  give  it  the 
meanings  which  the  language  as  then  used,  and  the  other  con- 
siderations, require.*    Again, — 

Prior  law. — The  court,  knowing  the  present  law,  knows 
also  its  history,  and  the  prior  law     Such  prior  law  the  legis- 

I  See  S.  V,  Nioholla,  80  La.  An.  080 ;  conBtmotion  by  the  oourts,  enter  into 

Fretwell  v.  Troy,  18  Kan.  271;  Key-  and  form  a  part  of  the  contract. 

port»  etc.  Steamboat  Ca  v.  Farmers'  Smith  v.  Elliott^  89  Tex.  SIL] 

Trana.  Ca,  8  G.  R  Green,  18;  P.  u  ^Ante,  %  Sa 

Sohoonmaker,  68  Barb.  44    For  a  ^  Ante,  %  7(1 

synopsis  of  what  a  court  takes  judi-  *  McWiUiam  «.  Adams,  1  Macq.  Ap. 

oial  notice  of,  see  1  GreenL  Et.,  §§4-6.  Oa&  120;  Montrose  Peerage,  1  Macq. 

*  Com.  IX  ChurohiU,  2  Met  1 18, 124 ;  Ap.  Ca&  401 ;  Keyport,  etc.  Steamboat 

a  V,  Brooks,  4  Conn.  446.    [Rules  of  Ca  u  Farmers'  Trana  Ca,  8  C.  E. 

construction  are  the  law  itself,  and  Green,  18;  XL  S.  v.  Union  Pacific  R 

it  is  presumed  that  when  the  legis-  R  Ca,  91  U.  &  72, 79;  Logan  u  Cour- 

lature  intends  to  change  the  rules  of  town,  18  Beav.  22;  [Holy  Church  u, 

construction,  it  will  do  sa  Sydnor  v.  U.  &,  148  U.  &  468, 86  Lb  ed.  226;  Clyde 

Chambers,  DalL  (Tex.)  605.    When-  Trustees  u  Laird,  8  App  Cas.  678; 

ever  a  statute  affects  a  contract,  not  Smith  u  Lindo^  4  CL  R  (N.  &)  89S. 
only  the  statute  itself,  but  the  legal 
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latare,  being  presumed  to  know  it,  must  have  had  in  mind  in 
enacting  the  statute,  therefore  in  the  construction  the  court 
should  take  it  into  the  account.^  And  this  is,  in  general,  spe- 
cially essential.' 

§  76«  Mot  I  yes  and  intent. —  The  individual  motives  and  pur- 
poses of  the  legislators  are  not  judicially  known,  nor  is  the 
court  permitted  to  ascertain  them  from  any  private  source,  nor 
are  they  to  be  regarded  in  the  interpretation.  But  the  court 
may  and  should  look  into  so  much  of  the  intent  of  the  act  as 
is  discoverable  from  its  words,  and  from  the  permissible  sur- 
roundings.'   Among  the  surroundings  are  — 

Legislative  opinions. —  How  far  opinions  promulgated  in  con- 
nection with  the  making  of  a  statute  are  to  be  regarded  in  its 
interpretation  is  an  inquiry  more  easily  answered  on  principle 
than  on  authority.  Practical  obscurities  arise  from  the  fact 
that  commonly  there  are  two  dissimilar  aspects  from  which 
such  opinions  are  to  be  viewed.  Courts  properly  look  into 
legal  treatises,  whose  only  weight  consists  in  their  citation  of 
authorities  and  the  learning  of  their  authors.*  In  like  manner, 
they  sometimes  give  attention  to  opinions  of  learned  lawyers 
in  the  various  other  ways  expressed.*    In  this  aspect,  it  is  evi- 

1  Beg.  V.  Watford,  9  Q.  R  626,  685;  568,   57L    Where    an    amendment 

Jones  «.  Brown,  2  Exch.  829,  882;  avoids   using  tiie  old  language^  a 

Kellock's  Case,  Law  R.  8  Ch.  Ap.  ohange   of   meaning   is   presumed. 

769,  781;  0*Bymes  v.  a,  51  Ala.  25;  XT.  &  v.  Bashaw,  50  Fed.  R.  749.    Mo- 

Cota  ik  Roes,  66  Ma  161;  &  v.  Brewer,  lives  of  legislature  are  immaterial 

22  La.  An.  278;  Converse  v.  U.  a,  21  Parker  v.  a,  81  N.  E.  B.  1114, 182  Ind. 

How.  (U.  a)  468;  Noble  t^.  a,  1  Greene  419.] 

(Iowa),  825;  [Ex  parte  Kent  County,  ^2  Inst  808,  809;  Fellowes  v.  Claj, 

60  L.  J.  Q.  R  485.    Where  the  legis-  4  Q.  BL  818, 826. 

lature  has  introduced  words  upon  ^ArUe,  g  88;  Barker  u  Esty,  19  Vt 

which  a  case  has  been  decided,  they  181;  IT.  a  vl  Union  Pacific  R.  R  Ca, 

must  be  taken  to  have  known  the  91  U.  a  72,  79;   a  v,  Paterson,   6 

interpretation  that  had  been  put  on  Vrooro,  196;  Tynan  «  Walker,  85 

them  in  that  casa    Clark  v.  Wei-  Cal  684,  [95  Am.  D.  152;]  a  v.  King, 

land,  52  L^  J.  Q.  R  821.   It  is  the  safe  12  La.  An.  698;  P.  v.  Schoonmaker, 

and  well-known  rule  that  if  an  act  68  Barb.  44;  Parkinson  u  a,  14  Md. 

of  parliament  uses  the  same  Ian-  184,  [74  Aul  D.  522;]  P.  v.  Essex,  70 

guage  which  was  used  in  a  former  N.  Y.  228;  Gas  Ca  «.  Wheeling,  8 

act  of  parliament  referring  to  the  W.  Ya.  820;  Jones  v,  a,  1  Kan.  278; 

same  subject  and  passed  for  the  U.  a  v,  Athens  Armory,  2  Abh  (U.  a) 

same  purpose,  we  may  assume  that  129, 187. 

parliament  is  acquainted  with  and  « Bishop,  First  Book,  gg  202-205w 

uses  those  words  in  their  adjudged  ^  Id.,  g  449;  P.  u  Liscomb^  60  N.  Y. 

sensa    Qreaves  v.  Tofield,  14  Ch.  D.  559,  580. 
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dently  proper  for  them  to  look,  if  they  choose,  into  discussions 
by  lawyers  in  the  legislative  body,  the  views  of  the  draughtsman 
of  a  bill,  of  the  revisers  of  statutes,  and  of  the  legislature  pass- 
ing an  act.  As  authority,  this  sort  of  matter  is  not  admissible. 
As  opinion  to  persuade,  it  varies  with  the  particular  oironm- 
stances.^  A  fortiori^  the  opinion  of  a  subsequent  legislature  is 
entitled  to  no  more  consideration  than  that  of  any  other  men 
of  equal  numbers  and  intelligence.* 

§  77.  Compared  with  private  writings — (Contract). — The 
doctrine  as  to  private  writings — for  example,  contracts — seems 
applicable  also  to  this  question  of  the  statutes.  Evidence  of 
parol  declarations,  made  by  the  parties  at  the  time  when  a  con- 
tract was  entered  into,  is  not  admissible  in  explanation  of  its 
meaning.*  Therefore  the  like  declarations,  uttered  in  the  legis- 
lative body,  are  not,  except  as  explained  in  the  last  paragraph,^ 
receivable  on  a  question  of  the  interpretation  of  a  statute. 
Now, — 

Doctrine  summarized — {Legislative  doings,  journals,  etc.). — 
Excepting  as  thus  explained,  and  inquiring  for  what  may  con- 
trol the  interpretation,  the  rule  of  law  i9  distinct,  that  the  courts 
cannot  resort  to  the  opinions  of  the  individual  legislators,  the 
legislative  journals,  the  reports  of  committees,  or  the  speeches 
made  at  the  time  an  act  was  passed;^  their  sole  guide  being  the 

1  EJ^port,  eta  Steamboat  Ca  «.  is  important  courts  wiU  look  at  the 

SVurmerB*  Trans.  Ga,  8  C.  E.  Green,  enroUed  bUL    Ward  u  Beale^  91  Ey. 

18;  Leese  u  Clark,  20  CaL  887;  a  v.  60, 14  a  W.  R.  967.    In  conBtroing 

Nicfaollfl^  80  La.  An.  980.    And  see  statutes  the  language  of  the  debates 

oases  oited  to  the  next  section.  oannot  be  much,  if  at  all,  regarded. 

>  Bingham  u  Winona»  8  Mina  441.  Bemier  v.  Bemier,  73  Mioh.  48,  40  N. 

'Bishop^  Con.,  §  169;  1  GreenL  Ey.,  W.  R.  50;  Cumberland  u  Boyd,  118 

g  275.  Pa.  St  52,  4  Atl  R.  846;  U.  av.  Asso- 

«Reg.  IX  Whittaker,  3  Car.  A;  K  dation,  166  U.  a  290,  41  L.  ed.  1007; 
686^  640;  Bank  of  Pennsylvania  v.  Bate  v.  Sulzburger,  157  U.  a  42^  89 
Com.,  19 Pa.  St  144;  Southwark  Bank  Lb  ed.  601 ;  U.  a  v.  R  R  Ca,  57  Fed.  R. 
u  Com.,  26  Pa.  St  446;  Aldridge  v,  426.  While  the  court  cannot  recur  to 
Williams,  8  How.  (U.  a)  9,  24;  Rat-  views  expressed  by  individual  mem- 
cliff  «.  Ratcliff,  1  Swab.  &  T.  467,  bers  in  debate,  yet  they  may,  per- 
470;  Coleman  v,  Dobbins,  8  Ind.  156.  haps,  advert  to  statements  made  by 
[Opinioit  of  draftsman  as  to  mean-  such  members  as  a  part  of  the  hie- 
ing cannot  be  taken  into  considerar  tory  of  the  times  and  for  the  pur- 
tioD.  Richmond  v.  County,  2  a  R  R.  pose  of  refutation.  U.  a  u  Wilson* 
81, 88  Va^  201    Where  punctuation  58  Fed.  R.  76ai 
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language,'  illumined  simply  as  already  shown.*  They  do  not 
close  their  eyes  to  what  they  know  of  the  history  of  the  country 
and  of  the  law,  of  the  condition  of  the  law  at  the  particular 
time,  of  the  public  necessities  felt,  and  other  like  things.'  For 
a  summary  of  the  doctrine  as  held  in  England/  the  reader  is  re- 

i<*  Intention  of  the  legislature  ap-  of  the  history  of  the  legislation,  and, 

parent  upon  its  face,"  that  is,  face  of  out  of  poasible  constructions,  select 

the  act    Wilkinson  o.  Leland,  3  Pet  and  apply  the  one  that  best  comports 

iS37, 688;  P.  u  Utica  In&  Co,,  15  Johna  with  the  genius  of  our  institutions, 

358,  88Q,  [8  Am.  D.  248;]  Barnes  u  and  may  therefore  be  suppoeed  to 

Mobile^  19  Ala.  707;  The  Paulina  u  have  been  the  construction  intended 

U.  a,  7  Cianch,  521  by  the  legislatura  T.&P.R.RCa«L 

*atoi7.  Const,  §  406;  Horton  tk  Com.,  162  U.  a  107, 40  L.  ed.  940.  The 

MoUle^  43  Ala.  508,  604.  fact  that  a  specified  circular  was 

'Beoc  «  Hodnett  1  T.  R  96;  Sibley  mailed  to  the  membeis  of  the  legis- 
ts Smith,  3  Mich.  486;  Henry  v.  Til-  lature  cannot  be  considered.  Browne 
son,  17  Vt  479;  U.  a  n  Union  Pao.  .  v.  Turner,  174  Masa  ISa  C^f.  alsoi^ 
E  B.  Ca,  91  U.  a  72,  79;  Greer  v,  a,  Bresdin,  45  Hun,  210;  a  v.  Under- 
54  HJsa  S7a  [A  statute  shoold  be  ground  Ca,  46  N.  J.  Eq.  270, 18  AtL 
coostroed  with  ref erenoe  to  the  busi-  R  581 ;  Smith  v.  Townsend,  148  U.  a 
nesB  habits  prevalent  among  those  to  490,87  L.  ed.  588;  Lane  n  Kolb^  92 
whom  it  appliea  HigginstiRinker,  Ala.  686. 9a  R  878;  Western B.R.Ca 
47Tez.40L  C/. also  Ptu^dn  «.  Wim-  «i  a  (Ga.),  14  L.  R.  A. 438;  In  re  Schil- 
ber&  ISO  Ind.  561,  80  N.  E.  R  790;  ling,  58  Fed.  R  81.  Where  the  state- 
Stonn  IX  Steyen*,  104  Ind.  46,  8  N.  E.  ments  in  the  errato  prefixed  to  the 
B.  401;  Board  v.  Board,  128  Ind.  296^  statutes  do  not  agree  with  the  en- 
27N.  E.  R  183;  Caldwell  vk  Ward,  88  rolled  bill,  the  courts  will  examine 
Hioh.  18,  46  N.  W.  R  1024;  In  re  and  be  guided  by  the  latter.  011is«i 
Opinion  Justices,  66  N.  H.  629, 88  AtL  Kirkpatrick,  2  Idahc^  974,  38  Paa  R 
R  1076;  Garland  v.  Board,  87  Ala.  485.] 

233, 6  a  R  402;  Com.  u  Munson,  127       « Wilberforoe  (Stat  Law,  105-107) 

Masa  461;  Holy  Church  v,  U.  a,  148  says:  "If  a  statute  is  not  clearly 

U.  a  468,  86  Lb  ed.  226.  When  a  stat  worded,  its  parliamentary  history  is 

ute  is  obscure  the  history  and  pux^  'wisely  inadmissible'  to  explain  it 

pose  of  its  enactment  may  be  oonsid-  Reg.  v.  Hertford  College,  8  Q.  R  D. 

ered.    Funk  u  R  R  Ca,  61  Minn.  485.  698,  707.    The  court  cannot  consider 

The  court  will  resort  in  the  interpre-  what  was  the  intention  of  the  mem« 

tation  of  statutes  to  the  common  ber  of  parliament  by  whom   any 

knowledge  of  the  public  at  large  of  measure  was  introduced.    See  Mo- 

oonditioDS  which  led  to  its  adoption.  Master  v,  Lomax,  2  MyL  ft  K  82; 

butwill  not  resort  to  extraneous  con-  Cameron  v.  Cameron,  2  MyL  &  K. 

ditions  to  defeat  the  act  unless  where  289.    It  cannot  look  at  the  reports  of 

pOBonal  liberty  is  iuTolyed  or  priyate  commissions  which  preceded    the 

property  is  sacrificed.    P.  ti  Sturges,  passing  of  statutes,  and  upon  which 

156  N.  T.  580, 51  N.  R  R  296^  In  con-  those  statutes  wero  founded.    Thus 

struing  a  statute,  especially  where,  it  was   held  that  the  reports  and 

like  the  interatate  commerce  law,  it  recommendations  of  the  real  prop* 

is  in  the  nature  ot  experimental  leg-  erty  commissioners,  Salkeld  v,  John- 

islation,  the  ooorts  will  take  notice  son,  2  Q  R  749,  756,  per  Tindal,  C  J.f 
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f  erred  to  the  note.    It  would  seem  to  be,  at  least,  equally  strict 

there  as  with  us. 

I 

i  Farley  «i  Bonham,  2  Johns.  &  H.  177,  Regent's  Canal,  8  De  G.  ft  J.  Ch.  212^ 

I  80  Law  J.  Ch.  289,  of  the  eoclesiaa-  28  Law  J.  Ch.  158;  Reg.  v.  Wycombe 

j  tioal  commissioners,  In  re  Dean  of  Ry.  Ca,  Law  Rep^  2  Q.  R  810,  821, 

I  York,  2  Q.  R  1,  84,  of  the  common  822.    The  court  cannot  look  at  the 

law,  Martin  v.  Hemming,  24  Law  J.  history  of  a  clause,  or  of  the  intro* 
Exch.  8,  6, 18  Jur.  1002, 1004;  Arding  duction  of  a  proviso,  Barbat  v,  Allen, 
V,  Bonner,  2  Jur.  (N.  &)  763,  764,  and  7  Exch.  609,  616;  Reg.  u  Capel,  12 
of  the  chancery,  Ewartv.  WiUiams,8  A.  ft  E.  882,  411,  nor  at  debates  in 
Drewry,  21,  2^  commissioners  were  parliament,  Reg.  «iWhittaker,  2  Car. 
not  legitimate  guides  to  the   oon-  ft.  K.  636.  640;  Gorham  v.  Bishop  of 
struotion  of  statutea    So,  too,  the  Exeter,  5    Exch.  630,    667,   nor  at 
plans  and  sections  of  intended  lines  amendments  and  alterations  made 
of  railway,  or  of  other  works  which  in  oonmiittee,  Donegall  v,  Layard,  8 
are  exhibited  during  the  passage  of  H.  L.  Cas.  460,  465,  472,  478;  Attor- 
bills   through   parliament,  are  not,  ney-General  v.  Sillem,  2  H.  ft  CL  481, 
unless  they  are  incorporated  by  ref-  621,  523,  nor  at  the  principles  which 
'                      erence  in  the  acts  when  passed,  to  govern  houses  of  parliament  in  pass- 
be  regarded  in  their  oonstruction.  ing  private   bills,   Rex  tk  London 
North  British  Ry.  Ca  vl  Tod,  12  CL  Dock,  5  A.  ft  E.  168, 176."    [There  are 
ft  F.  722;  Reg.  v,  Caledonia  Ry.  Co^  now,  both  in  England  and  in  eaoh 
16  Q.  R  19;  Beardmer  v,  London,  of  the  United  States,  laws  govern- 
etc.  Ry.  Ca,  1  Macn.  ft  G.  112, 1  Hall  ing  statutory  interpretation,  more  or 
ft  T.  161;  Attorney-General  ix  Great  less  extensive.    They  are  so  large  in 
Eastern  Ry.  Ca,  Law  Rep^  7  Ch.  Ap^  bulk  as  to  prevent  their  summariza- 
476,  Law  Rep^  6  H.  L.  867;  Edin-  tion  here,  which  indeed  would  be  of 
burgh  Street  Tramways  u  Blaok,  doubtful  utility;  for  these  the  reader 
Law  Rept  9  Sa  Apt  886;  Ware  tk  must  consult  his  own  statute  books.} 
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SOME  LEADINQ  RULES  OF  INTERPRETATION  EPITOMIZED. 

§  78*  Here — Elsewhere. — ^For  the  convenience  of  the  reader, 
the  more  common  rules  of  interpretation  will  be  collected  into 
this  chapter  in  a  condensed  form.  Snch  of  them  as  require, 
not  all,  will  be  further  explained  in  subsequent  chapters.  And 
various  rules,  not  mentioned  here,  will  be  brought  to  view  fur- 
ther on. 

Punctuatian. —  The  statutes  in  England  are  not  punctuated 
in  the  original  rolls  ;^  but  more  or  less  marks  of  punctuation 
appear  in  them  as  printed  by  authority.  With  us,  the  punct- 
uation is  the  work  of  the  draftsman,  the  engrosser,  or  the 
printer.  In  the  legislative  body,  the  bill  is  read;  so  that  the 
ear,  not  the  eye,  takes  cognizance  of  it.  Therefore  the  punct- 
uation is  not,  in  either  country,  of  controlling  effect  in  the  in- 
terpretation.' Still  a  judge  cannot  avoid  seeing  the  marks, 
and  they  seem  to  have  been  permitted  to  turn  the  scale  in  an 
evenly  balanced  case.* 

1  Barrow  «i  Wadkin,  24  Bear.  837.  v,  Wright*  1  Gush.  40*  65.    [For  a 

'  Banow  v.  Wadkin,  supra;  Shried-  yaluable  moDograph  on  punctuation, 

ley  v.&.,2S  Ohio  St  180, 140;  Gush-  see  45  Cent  L.  J.  229;  Union  Ca  v. 

ing  V.  Worrick,  9  Gray,  882, 885;  U.  &  Lynch,  18  Utah,  878,  55  Pao.  R  689; 

V,  Isham,  17  Wall  496, 502L  Brown   v.   Turner,    174   Mass.  150; 

So  qaotatlon  marks,— in  an  in-  l^rrell  v.  N.  Y.,  159  N.  Y.  289;  Stiles 

dictment  used  in  setting  out  the  v.  Guthrie,  8  OkL  26,  41  Pao.  R  888; 

copy  of  an  instrument  relied  on,  were  Murray  v,  &.,  21  Tex.  Ap;  620, 1  S.  W. 

held  not  to  show  that  the  tenor,  R  522;  Albright  v,  Payne,  48  Ohio 

rather  than   the   purport,  was  in-  St  8, 1  N.  R  R  16;  Archer  u  Ellison, 

tended.    Forbes,  J.,  observed:  <*The  28  &  C.  288,  5  a  K  R  718;  U.  a  v. 

practice  in  arraignments  is  to  read  Lacher,  184  U.  a  624^  88  L.  ed.  1080; 

the  indictment  to  the  prisoner,  and  Martin  v.  Gleason,  189  Mass.  188,  29 

then  to  receive  his  plea.    His  knowl-  N.  R  R  664;  Baker  v.  Payne,  22  Oreg. 

edge  of  the  charge  against  him  is  de*  885,  29  Pac.  R  787;  Manger  v.  Board 

rived  ordinarily  from  hearing  the  (Md.),  45  AtL  R  891;  Cook  v.  a,  110 

indictment  read,  and  not  from  the  Ala.  40;  Ford  v.  Delta  Ckx,  164  U.  a 

inspection  of  it    But  these  indica-  662,  41  L.  ed.  1095;  Ward  v.  Beale, 

tions  of  the  meaning  of  the  pleader  91  Ky.  60, 14  a  W.  R  967;  Gwathmey 

are  addressed  to  the  eye:  they  are  v.  Clisby,  81  Fed  R  220.] 
not  perceptible  to  the  ear,"  etc.  Com.       'Cummings  v,  Akron  Cement,  eta 
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§§  79-81.]  INTBEPBBTATION.  [bOOK   IL 

§  79.  Clerieal  errors. —  As  in  an  indictment  so  in  a  stat- 
ute, clerical  errors  do  not  avoid  what  to  the  common  under- 
standing is  plain.  If  the  true  reading  is  evident,  and  the 
meaning  is,  notwithstanding  the  errors,  certain,  the  statute 
stands,  and  is  to  be  interpreted  as  though  they  were  corrected.' 
Still  this  doctrine  cannot  be  carried  to  all  lengths;  but, — 

§  80.  To  be  accepted  as  enacted. — Except  as  thus  pointed 
out,  a  statute  must  be  taken  to  be  what  the  authoritative  record 
makes  it.*  We  cannot,  to  bring  it  to  our  views,  import  into  it 
words  not  used  by  the  law-makers;  *  or  control  it,  when  unam- 
biguous, though  we  think  it  is  not  what  it  should  be ;  *  and,  in 
those  cases  in  which  we  may  bend  the  meaning  of  particular 
words  and  phrases  to  the  general  intent  or  the  like,  there  is  a 
degree  beyond  which  the  process  cannot  be  carried.*  The  de- 
gree differs  with  the  circumstances ;  and  to  ascertain  both  is  a 
leading  object  of  these  chapters  on  interpretation.    Again, — 

§  81.  False  grammar. — Like  an  indictment,^  a  statute  is  not 
rendered  inoperative  by  false  grammar,*  and  inelegancios  and 
impurities  of  expression.    For  example, — 

Co,,  6  Blatch.  609,  611;  U.  a  u  Three  642, 14  a  K  R.  185;  a  «i  StiUman^Sl 

Railroad  Cars,  1  Abb.  (U.  a)  196;  Ran-  Wi&  124^  61  N.  W.  R  200;  In  re  Fiey 

dolph  V.  Bayue,  44  CaL  866;  MorriU  (Pa.  St).  18  AtL  R  478;  Ck)m.  v.  Grim- 

V,  a,  88  Wi&  428,  [20  Am.  R.  la]  stead  (Ky.).  66  a  W.  R.  72a] 

1  (Mm.  Pro.,  I,  §  857.  «  Ante,  §  72;  post,  §§  145, 146. 

'See,  and  compare,  Moody  v.  Ste-  ^  Dwar.  Stat  (2d  ed.)  679;  King  m 

phenson,  1  Minn.  401;  Stoneman  v,'  BurreU,  12  A.  &  E.  460, 468;  Lamond 

Whaley,  9  Iowa,  890;  Bostick  u  a,  v,  Eiffe,  3  Q.  E  910;  Rex  v.  Vandeleer, 

84  Ala.  266;  Gardner  v.  a,25  Md.  146;  1  Stra.  69;  Rex  v.  Pereira,  2  A.  &  E. 

Nazro  v.  Merchants*  Mutual  Insur-  875,  880;  Bloxam  v,  Elaee,  6  R  ft  C. 

anoe  Ck)..  14  Wi&  296;  Sparrow  «l  Dar  169, 17& 

vidson  Ck>Uege,  77  N.  a  85;  ToUett  v.  •  Bidwell  v.  Whitaker,  1  Mioh.  469; 

Thomas,  Law  Repi  6  Q.  R  614^  618;  Bartlett  v,  Morris,  9  Port  266;  Sibley 

Graham  v»  Charlotte,  eta  R.  R  Ca,  v.  Smith,  2  Mich.  486;  Green  u  Cheek, 

64  N.  a  681;  Rolland  v.  Coitl,  82  Pa.  5  Ind.  106. 

St  806,  826,  [22  Am.  R  758;]  AngeU  •  Putnam  v.  Longley,  11  Pick.  487, 

V,  Angell,  0  Q.  R  828»  860;  Haney  v.  490;  Pitman  v.  Flint  10  Pick.  604, 

a,  34  Ark.  263;  Turner  u  a,  40  Ala.  506;  Reg.  u  Simpson,  10 Mod.  341, 344; 

21;    Lindsley  «l  Williams,  5  CL  E.  Rex  vl  The  Poor  Law  GommissionerB, 

Green,  98;  [L^drum  v.  Flannigan,  6  A.  &  R  1, 7;  Rex  u  Stoke  Dameral, 

60  Kan.  486;  Paxton  v.  Farmers  Ca,  7  R  ft  Q  668;  Dwar.  Stat  (2d  ed.) 

45  Neb.  884^  64  N.  W.  R  848;  Hooper  583  et  seq.,  595,  598;  U.  R  u  Warner, 

u  Birchfield,  115  Ala.  226;  Hutch-  4  McLean,  463. 

ings  V.  Bank  (Va.  Ap.),  20  a  R  R  ^Crim.  Pra,  I, g§ 84a-356u 

950;  Western  Ckx  i?.  Murray  (Ari&),  >  Gkurrigus  u    Parke,  89   Ind.  6& 

66  Paa  R  728;  R  u  Swift,  35  W.  Va.  [Grammatical  aocoraoj  not  so  im- 
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CH.  IX.]  EPrrOMIZBD  BULI».  [§  82. 

Dwfunctive  and  conjunctive. —  CJonjanctiye  sentences,  de- 
scribing different  branches  of  the  same  offense,  will  be  con- 
strued as  conjanctive  or  disjunctive  according  to  the  evident 
meaning  of  the  law-makers.^    And  — 

Inaccurate. — Words  and  expressions  inaccurately  used  will 
be  ^ven  the  sense  intended  where  it  appears  on  the  whole 
face  of  the  act.'  Even  in  opposition  to  the  strict  letter,  the 
clear  purpose  of  the  legislature,  as  apparent  on  inspection  of 
the  statute  itself,  will  be  carried  out.'    But  — 

Limit —  This  doctrine  applies  only  where  the  true  intent  is 
manifest  in  the  act  itself,  or  in  it  compared  with  other  acts  on 
the  same  subject*    Kow, — 

§  83.  Group  of  doctrines. —  Bearing  in  mind  the  cardinal 
purpose  of  all  interpretation, —  namely,  to  ascertain  the  true 
legislative  intent,* — and  remembering  that  each  particular  rule 
stands  in  subordination  to  this  purpose,  and  is  to  be  followed 
only  when  and  so  far  as  it  contributes  to  this  result,  let  us  ar^ 
range  around  it,  as  in  a  cluster,  some  of  the  subordinate  rules. 
Thus,— 

Harmony  with  intent —  The  statute  should,  if  possible,  be 
construed  in  a  way  to  render  each  separate  provision  harmoni- 
ous with  its  genend  intent.' 

portent  as  apparent  intent    Pease  v.  Mloh.  14S;  Encking  v.  Simmone^  28 

Fish,  70  III  Ap.  ISa    Mere  grammat-  Wia  272^  276;  Frje  v,  Chicago,  eta 

leal  errors  will  not  vitiate  a  law;  and  K  K  Ca,  78  IlL  899;  Sussex  Peer- 

a  transposition  of  words  and  clauses  age,  11  CL  ft  F.  85;  [Miller  v,  S.,  106 

may  be  invoked  to  furnish  mean-  Ind.  416,  7  N.  R  R  209;  Anderson  a 

ing.    Murray  v,  &.,  21  Tex.  Ap.  620,  RaUroad  Ckx,  117  IlL  26,  7  N.  £.  R 

2  &  W.  R  757;  Leavitt  v.  Loyering,  129;  Selden  «l  Hall,  21  Ma  Ap.  452; 

64  N.  H.  607, 15  AtL  R  414]  Middleton  v.  Greeson,  106  Ind.  liS^  5 

ipioff,  §  248;  a  V.  Myers,  10  Iowa»  N.  E.  R  755;  Boody  v.  Watson,  64 

^44a  N.  H.  162,  9  AtL  R  794;  JJ.Q,v.  Mor^ 

SRex   o.   Bullock,   1   Taunt   71;  rissey,  82 Fed.  R  147;  Powers.  Cho- 

Crocker  v.  Cran^  21  Wend.  211,  [84  teau,  7  Mont  62, 14  Pao.  R  658;  a  v. 

Am.  D.  228;]  Alexander  n  Worthing-  Hayes,  61  N.  H»  264;  Vermont  Loan 

ton,5Md.471;  Erwin  uMoore^  15Ga.  Ca  u  Whithed,  2  N.  Dak.  82,  49  N. 

36L  See  P.  vi  Cluto,  12  Abb.  Pr.  (N.  a)  W.  R  818;  Columbus  Ckx  v.  Wright, 

399;  Thorp  v.  Schooling,  7  Nev.  15;  89  Ga  574,  15  a  E.  R  298;  St  Louis 

Nichob  V.  HalUday,  27  Wi&  406.  v.  Lan^  110  Ma  254, 19  a  W.  R  558; 

'  Ingraham  v.  Speed,  80  Misa  410.  Barnard  u  QtM,  48  La.  An.  959, 10 

^Ante,  8  72;  Esekiei  tn  Dixon,  8  a  R  5;  a  v^  Moore,  45  Neb.  12,  68  N. 

KeUy,  146:  Swift«.Luoe^27Me.285;  W.  R  180;  Be  Salisbury,  44  N.  T. 

Riddiok  v.  Walsh,  15  Ma  5m  Supp.  291;  Hooper  u  Creager,  84  Md. 

•^nl«^§70;Mardret^Felton,Phil-  195.] 
Ijps  (N.  G.),  279;  Leoni  v.  Taylor,  20       «Dwar.   Stat   (2d  ed.)  582,    597; 
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§  82.]  IBTEBPBBTATIOV.  [bOOK   II. 

Every  ward  and  dause  a  meaning. —  Every  word  and  clause 
shonld,  if  possible,  have  assigned  to  it  a  meaning,  leaving  no 
useless  words.*    And, — 

Oiving  effect  to  whole. — A  fortiori^  the  construction  should  bo 
such  as.  will  not  leave  the  entire  enactment  without  effect.' 

Bepugnancy, — Nor  should  an  interpretation  be  admitted,  if 
avoidable,  which  will  render  one  clause  repugnant  to  another, 
but  all  should  stand.* 

Absurdity — Injustice — Inconvenience. — The  interpretation 
should  lean  strongly  to  avoid  absurd  consequences,^  injustice,^ 

Arthur  ci  Bokenham,  11  Mod.  148^  484;  Boot  v.  Sinnock,  34  lU.  Ap.  687; 

161;  Mendon  v,  Woioester,  10  Pick,  a  v.  Baboock,  21  NeK  699, 83  N.  W. 

236,  243;  Com.  u  Cambridge,  20  Pick.  R.  247.] 

267,  271;  U.  a  ex  Fisher,  2  Cranoh,  >  Nichols  v.  HalUday,  27  Wi&  406  r 
868,  899;  a  v.  Stinson,  17  Me.  164;  Bailey  u  Com.,  11  Bush,  688;  Mania 
Holbrook  o.  Holbrook,  1  Pick.  248;  u  a,  8  Heisk.  816,  8ia  [That  con- 
Livingston  V.  Indianapolis  In&  Ca,  6  struotion  wiU always,  where  possible, 
Blaokl  133;  Scofield  v.  CoUins,  8  be  given  to  a  statute  whioh  will 
Cow.  89,  96;  a  V.  Smith,  Cheves,  167;  make  it  valid.  Cole  Mfg.  Ca  u  Falls, 
Com.  v.  Slack.  19  Pick.  304;  Wilson  90  Tenn.  466, 16  a  W.  R.  1046;  Fergu- 
V.  Bisooe,  6  Eng.  44;  George  v.  Board  son  u  Stanford,  60  Conn.  432,  22  Atl. 
of  Education,  33  Ga.  844;  [Cincin-  R.  782;  a  v.  Williams,  86  Ma  Ap 
nati  V.  Guckenberger,  60  Ohio  SL  227;  Chapman  v.  State,  16  Tex.  Ap 
363,  64  N.  E.  R.  376;  P.  u  Town  Clerk,  76;  Ter.  ix  Ashenfelter  (N.  M),  12 
66  N.  Y.  Supp  64;  School  Board  «i  F&a*R.87a] 

Board  of  Education,  167  N.  Y.  666,  62       >  Dwar.  Stat  (2d  ed.)  668,  677,  678, 

N.  K  R.  683;  Hall  v.  a,  89  Fla.  687;  694;  1  Bl  Com.  89;  San  Francisco  v. 

Johnson  v.  Schlosser,  146  Ind.  609;  Hazen,  6  Cal  169;  Brooks  v.  Mobile. 

Crete  Bank  v.  Bartley,  39  Nel).  363,  31  Ala.  227;  [Bemier  v.  Bemier,  147 

68  Fed.  R.  172.]  U.  a  242»  37  L.  ed.  162;  Kane  vl  Rail- 

1  Baa  Abr.,  Statute,  I,  2;  Powlter's  road  Ca,  112  Ma  34,  20  a  W.  R.  682; 

Case,  11  Ca  29a,  34a;  Rawson  v,  a,  Burlington  R.  R  Ca  tx  Dey,  82  Iowa,. 

19  Conn.  292;  Wilson  v.  Biscoe^  6  812,  48  N.  W.  R  98;  £2rparto  Joffee, 

Eng.  44;  U.  a  v.  Warner,  4  McLean,  46  Ma  Ap.  860.] 
463;  Opinion  of  Justices,  22  Pick.  671,       <  1  Bl.  Com.  91 ;  Dwar.  Stat  (2d  ed.) 

673;    Att  Gen.    u  Detroit  &  Erin  687;  Bailey  v.  Com.,  11  Bush,  688; 

Plank  Road,  2  Mich.  138;  James  v.  Rex  v.  Banbury,  1  A.  ft  E.  136, 142; 

Dubois,  1  Harrison,  286;  Hutohen  v.  Com.  u  Loring,  8  Pick.  870;  Jeffer- 

Niblo»  4  Blackf.  148;  Ghreen  v.  Cheek,  sonville  u  Weems,  6  Ind.  647;  Henry 

6  Ind.  106;  Gates  v.  Salmon,  86  Cal  u  Tilson,  17  Vt  479;  a  v.  Clark,  6 

676,  [96  Am.  D.  189];  Hagenbuck  v.  Dutcher,  96;  [Lau  Ou  Ben  u  U.  S., 

Reed,  3  Neb.  17;  P.  v.  Burns,  6  Mich.  144  U.  S.  47,  86  L.  ed.  340;  Hawthorn 

114;  Lacy  v.  Moore,  6  Coldw.  348;  P.  v.  County,  6  Ind.  Ap  280,  30  N.  E.  R. 

V.  King,  28  Cal.  266;   [Mcintosh  v.  16;  Haggertyv.  Wagner,  148Ind.626, 

Johnson,  61  NeK  33;  a  v.  Mitchell,  48  N.  R  R  366,  39  L.  R.  A.  384] 
60  Kan.  289,  33  Paa  R  104;  Jackson       *  Magdalen  College  Case,  11  Ca  66&, 

u  Kittle,  34  W.  Va.  207,  12  a  E.  R.  736;  Co  Lit  860;  Com.  t:^  Slack,  1^ 
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CH.  IX.]  EPITOMIZED  BULES.  [§  82.. 

and  even  great  inconvenience ;  ^  for  the  legislative  meaning  is 
to  be  carried  out,  and  it  cannot  be  supposed  to  be  any  of  these. 
So,— 

Doubtful  power. —  The  exercise  even  of  a  doubtful  power  will 
not  be  attributed  to  the  legislature;  therefore  construction  will 
lean  a;?ainst  it.*    And, — 

Expressed  intefit — Implied. — If  the  legislature  has  expressed 
its  intent  in  the  act,  it  will  be  carried  out,  though  to  the  over- 
riding of  the  ordinary  rules  of  interpretation;'  as,  in  like  man- 
ner, will  its  intent  in  any  other  way  sufficiently  appearing.* 

Litigation. — An  interpretation  not  opening  the  door  to  liti- 
gation will  be  preferred.*    Also, — 

Metrospective. — Though  statutes  are  often  applied  retrospect 
tively,  they  are  not  so  in  general,  and  in  ii^ost  circumstances 
construction  will  lean  against  it*    On  the  other  hand, — 

Piok.  804;  Meade  v.  Deputy  Marshal,  270;  [Stanley  t)L  R.  R  Ckx,  100  Ma  4S(V 

1  Brook.  824;  Murray  v.  Gibeon,  16  18  a  W.  R.  700;  Sykee  u  ColumboB, 

How.  (U.  a)  421;  Ham-t;.  McClaws,  56  Miaa  148.] 

1  Bay,  03, 08;  Robinson  v,  Vamell,  16       *  Farmers*  Bank  v.  Hale,  60  N.  Y» 

Tex.  382;  The  Ohio  o.  Stant»  10  Ohio  68;  Chapin  v,  Cmsen,  81  Wi&  200. 
St.  682;  [Lime  City  Ass'n  v.  Black,       Mnfe,  gg  70, 72,81;  8towel«.Zouch, 

186  IncL  64i  86  N.  E.  R  820;  Carolina  1  Plow.  868,  866;  Arthur  n  Boken- 

Bank  u  Eyans^  28  a  Q  621,  6  a  E.  R  ham,  11  Mod.  148»  161;  McDennut  v. 

321]  Lorillard,  1  Edw.  Ch.  278»  276;  Ayers 

'  U.  a  u  Fisher,  2  Cranch,  868, 886;  v.  Knox,  7  Mass.  806;  Dwar.  Stat  (2d 
Hughes  V.  Hughes,  Carter,  126, 186;  ed.)  608;  a  u  Harkness,  1  Brey.  276; 
Ayen  v.  Knox,  7  Masa  806,  810;  Put-  Castner  v.  Walrod,  88  IlL  171, 170,  [26 
nam  v.  Longley,  11  Piok.  487,  400;  Am.R860;]  Smithv.P.,47N.  Y.880; 
Associates  of  Jersey  v.  Davison,  6  a  u  King,  44  Ma  288. 
Dutoher,  416.  [A  construction  which  *Oale  v,  Laurie,  6  R  ft  C.  166, 164. 
would  impose  a  Tain  and  evidently  [The  courts  will  not  impute  to  the 
unneceesary  proceeding  is  unauthor-  legislature  a  purpose  to  act  against 
ized.  People's  Bank  v.  Batchelder,  61  religion.  Rector  «.  U.  a,  02  U.  a  608, 
Fed  R  180.  A  construction  will  not  28  L.  ed.  60a] 
be  adopted  which  would  disfranchise  *i\w^,  §g  88-866;  Thompson  v.  Lack, 
a  considerable  number  of  voters,  un-  8  C  R  640,  661;  1  Bishop,  Mar.,  Div. 
leas  such  construction  is  unavoidable.  &  a,  §§00-108;  Moon  u  Durden,  2 
a  n  Van  Camp,  86  Neb.  0,  64  N.  W.  Exch.  22;  &  a  ncmL  Moore  v.  Durden, 
R113L  Still  no  mere  general  notions  12  Jur.  188;  Plumb  v.  Sawyer,  21 
that  the  statute  is  unjust,  impolitio  Conn.  861;  Hooker  r.  Hooker,  10  Sm. 
or  oppressive,  or  conflicts  with  the  &  M.  600;  Bruce  v.  Schuyler,  4  Gil- 
spirit  of  the  constitution,  will  justify  man,  221,  [46  Am.  D.  447;]  Barnes  v. 
the  court  in  setting  a  statute  asida  Mobile,  10  Ala.  707;  Torrey  v.  Corliss^ 
Sawyer  vl  Dooley,  21  Ne v.  800, 82  Pac.  88  Ma  888 ;  Murray  v,  Gibson,  16  How. 
R  437.]  (U.  a)  421, 428;  Pritchard  v,  Spencer, 

'Mardre  uFelton,  Phillips  (N.C.),  2  Ind.  486;  Garrett  v.  Wiggins,   1 
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JShided — Defeated. —  The  court  will  endeavor  so  to  shape  the 
meaning  of  a  statute  that  it  can  neither  be  eluded  ^  nor  its  pur- 
poses defeated.' 

The  partSy  and  other  laws  and  actSj  together. —  All  its  parts,* 
and  all  acts,^  '^  though  made  at  different  times  or  even  expired  " ' 
or  repealed,*  and  the  entire  system  of  laws,^  and  the  common 
law/  touching  the  same  matter,  must  be  taken  together;*  and, 

Softm.  385;  Quaokenbush  i^  Danka,  1  passed  at   one  sesaon.    Peyton  ci 

Denio^  128;  Bastings  v.  Lane,  16  Ma  Moseley,  8  T.  R  Monr.  77. 

184;  Forsyth  v,  Marbuiy,  B.  M.  Charl.  «  Le  Roy  «l  ChaboUa,  2  AbK  (U.  a) 

824;  Guard  u  Rowan,  2  Soam.  409;  448;  a  n  Stewart,  47  Ma  382;  P.  v. 

Dash  V.  Van  Eleeok,  7  Johna  477,  [6  Weston,  8  Neb.  8121 

Am.  D.  291 ;]  Von  Schmidt  «.  Hont-  *  Lord  Mansfield  in  Rex  v,  Lozdale, 

ington*  1  CaL  65;  Mason  tx  Finoh,  2  1  Bur.  446, 447;  Coleman  u  Davidson 

Scam.  228;  Alexander  u  Worthing-  Academy,  Cooke  (Tenn.X  25& 

ton,  5  Md.  471 ;  Belleville  R  R  Ca  vl  *  Church  v.  Crocker,  8  Mass.  17, 21; 

Gregory,  15  IlL  20,  [58  Am.  D.  580;]  Bank  for  Savings  u  The  Collector,  8 

Stewart  v.  a,  18  Ark.  720;  Buckner  Wall  495^ 

i).  Street,  1  DHL  248;  Ryan  tf.  Hoff*  ^McDougald  u  Dougherty,  14  Qa. 

man,  26  Ohio  St  109;  Whiteu  Blum,  674;  ante,  gS  7,  62,  64;  a  n  Jaok- 

4  KeU  555;  P.  a  Strack,  8  Thomp.  A  son,  86  Ohio  St  281;  [Cinouinati  v. 

C.  165, 1  Hun,  96;  Morgan  u  Perry,  Conner,  55  Ohio  St  82,  44  N.  E.  R 

51  N.  H.  559;  [a  u  McNally  (Ark.),  55  582;  Crawfordsville  v.  Fletcher,  104 

a  W.  R  1104.]  Ind.  97,  2  N.  R  R  248;  a  v.  Oasteel, 

i2RoL  127;  D war.  Stat  (2d  ed.)  568;  110  Ind.  174^  11  N.  R  R  219;  Luts  v. 

Moore  v.  Hussey,  Hob^  98, 97;  Magda-  Crawfordsvifle,  109  Ind.  466, 10  N.  R 

len  allege  Case,  11  Ca  66, 786;  Powl-  R  411;  Viterbo  u  Friediander,  120 

ter's  Case,  11  Ca  29,  34a;  Winter  u  U.  a  707,  80  L  ed.  776^] 

Jones,  10  Ga.  190,  [54  Am.  D.  879;]  *P08t,  gg  86,  8&    [A  statute  using 

Anonymous,  12  Ca  89.  common-law  terms  is  presumed  to 

'Thompson  v.  a,  20  Ala.  54;  Cook  use  them  in  their  common-law  mean- 

V,  Hamilton,  6  McLean,  lia  ing.  W.  U.  TeL  Ca  v.  Soirole,  108  Ind. 

*Pogt,  g  86;  Baa  Abr.,  Statute,  L  2;  227,  2  N.  R  R  604;  HeiskeU  vl  Balti- 

Adams  v.  Woods^  2  Cranch,  886,  841;  more,  65  Md.  125,  4  AtL  R  11&] 

Com.  V.  Robertson,  5  Cush.  488;  Ma-  *1  Baa  Abr.,  Statute,  L  8;  Dwar. 

gruder  v.  Carroll,  4  Md.  835 ;  Torrance  Stat  (2d  ed.)  569 ;  Duck  u  Addlngton, 

V,  McDougald,  12  Ga.  526;  Ogden  v.  4  T.  R  447,  450;  Ex  parte  Drydon.  5 

Strong,    2   Paine,   584;    Brown    v,  T.K  417, 419;  Ailesbuiy  u  Pattison, 

Wright  1  Green  (N.  J.),  240;  In  re  1  Doug.  28,80;  Mendon  v.  Worcester, 

Murphy,  8  ZaK  180;  Van  Riper  u  10  Pick.  235, 242;  Goddard  u  Boston, 

Essex   Public  Road,  9  Vroom,  28;  20  Pick.  407,  409;  Wilde  u  Com.,  2 

Albrecht  u  a,  8  Tex.  Ap.  3ia    In  Met  408;  Hewlett  u  a,  5  Ter^^  144; 

reference  to  this  rule  it  was  observed  Holland  u  Makepeace,  8  Mass.  418, 

in  Massachusetts  that  the  revised  428;  Holbrook  u  Holbrook,  1  Pick, 

statutes  were  all  passed  at  one  time,  248, 254;  a  u  Baldwin,  2  Bailey,  541 ; 

and  so  constitute  one  act    Com.  o.  a  t^  Fields,  2  Bailey,  554;  Thayer  u 

Coding,  8  Met  18a    Such  is  said  also  Bond,  3  Masa  296 ;  White  tk  Johnson, 

to  be  the  role  rospeoting  statutes  28  Miss.  68;  Rex  «.  Morrifl^  1  R  ft  Ad. 
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if  onfi  part  standing  by  itself  is  obscare,  it  may  be  aided  by  an* 
other  which  is  clear.^ 

Prior  law  —  Mis^Mef — Remedy. —  The  interpreter  should 
consider  and  take  into  the  account  what  was  the  law  before,* 
which  Coke  says  is  ^  the  very  lock  and  key  to  set  open  the 
windows  of  the  statate ; "  *  the  mischief  against  which  the  law 
did  not  provide;  the  nature  of  the  remedy  proposed,  and  the 
true  reason  of  the  remedy/  It  has  been  said  that  we  may  learn 
the  mischief  ^  from  oar  knowledge  of  the  state  of  the  law  at  the 
time,  and  of  the  practical  grievances  generally  complained  of."  ^ 

Public  and  private  interests. —  Great  public  interests  will  not 
needlessly  be  put  at  hazard  by  the  interpretation;*  and  even 
private  hardships  will,  when  they  may,  be  avoided.*    And  — 

4il;  8L  u  Wilbor,  1  B.  L  199,  [36  Am.  do  so  when  necessary  to  oonstroe 
D.  2450  De  Ormas  Oase^  10  Mart  doubtful  language.  U.  a  t;L  Bowen, 
(La.)  158, 172;  P.  u  Hart,  1  Mich.  4S7;  100  U.  a  508,  96  L.  ed.  681;  Cambria 
a  V.  Gaithwaita  8  ZaU  148;  The  Ca  n  Ashbum,  118  U.  a  54, 80  L.  ed. 
Harriet^  1  Story,  951  ;6oottuSearle8,  60;  Deffeback  v.  Hawke,  115  U.  a 
1  Sm.  ft  M.  590;  a  v.  Mister,  5  Md.  892,  29  L.  ed  428;  U.  a  «.  Averill,  130 
11;  U.  a  v.  Freeman,  8  How.  (U.  a)  U. a 835, 82 Led. 977;  U. a o. Lauher» 
656;  Hayes  v.  Hanson,  12  N.  H.  284;  184  U.  a  624,  83  L.  ed.  1080.] 
Beiry  v.  a,  10  Tex.  Ap.  815;  Goodrich  >  2  Inst  80a 
n  Bussell,  42  N.  T.  177;  [Peterson  «.  ^Heydon's  Gase,  8  Ckx  7;  Wii^ilow 
Gittings,  107  Iowa,  806,  77  N.  W.  R.  v.  Kimball,  25  Me.  493;  Pray  v.  Edie, 
1056;  U.  a  o.  Goldenburg,  168  U.  a  1  T.  R  813;  Rex  u  Hodnett,  1  T.  R 
96p  42  Lb  ed.  894;  Scaife  v.  Stovall,  67  96, 100;  1 BL  Com.  87;  Jortin  r.  South- 
Ala.  237;  Freeman  o.  P.,  4  Denio^  9^  eastern  By.  Ca,  8  Eq.  Rep.  281, 1  Jur. 
47  Ado.  D.  216;  Hamilton  v.  Rath-  (N.  a)  433,  31  Eng.  L.  &  Eq.  820;  P.  v. 
bone,  175  U.  a  419;  Heydon*s  Case,  8  Greer,  43  111.  213;  Huffman  v.  a,  29 
Fed.  R  76;  Piatt  u  R  R  Ca,  99  U.  S.  Ala.  40;  Parkinson  v.  a,  14  Md.  184, 
48,  25  L.  ed.  424;  Thomly  v.  U.  a,  118  [74  Am.  D.  52aj 
U.  a  810,  28  L.  ed.  999;  Lake  Ca  u  •Lyde  v.  Barnard,  1  M.  ft  W.  101, 
Rollins,  130  XJ.  a  662,  32  L.  ed.  1060.]  114.  And  see  a  u  Smith,  Cheves,  157. 

iRex  vk  Palmer,  1  Leaoh  (4th  ed.),  *P.  v,  Illinois,  etc.  Canal,  3  Scam. 

352,  855;  Com.  v.  Slack,  19  Pick.  804;  153;  Burbank  u  Fay,  65  N.  Y.  57; 

Creepigny  v.  Wittenoom,  4  T.  R  790.  Van  Loon  v,  Lyon,  4  Daly,  149;  [a  v. 

> i4nte^§ 6;  Bao^Abr., Statutes,! 4;  Garrett,  76  Ma  Ap.  295;  Rector  u 

Dwar.  Stot  (2d  ed.)  563,  564.    [Prior  U.  a,  92  U.  a  698,  23  L.  ed.  690;  Coo- 

acts  may  be  cited  to  solve  but  not  to  saw  Ca  v.  a,  144  U.  a  550,  86  L.  ed. 

create  an  ambiguity.    Hamilton  o.  587.] 

Raihbone,  175  U.  S.  419;  U.  a  u  ?  Collins  v.  Carman,  5   Md.  503; 

Hirsch,  100  U.  a  88,  25  L.  ed.  539;  Broadbent  v.  a,  7  Md«  416;  Metro- 

U.  a  «.  Bowen,  100  U.  a  508, 25  U  ed.  politan  Asylum  Dist  v.  Hill,  6  Ap. 

681.    When  the  meaning  in  the  re*  Ca&  193;  P.  v.  Hodgdon,  55  Cal.  72, 

Tision  is  plain  the  court  cannot  con-  [36  Am.  R  30;]  Keeran  v.  Griffith,  84 

suit  the  old  statutes  to  see  if  congress  CaL  580.    And  see  a  v.  Bank  of  the 

has  erred  in  the  reyision;  but  may  State,  1  a  C.  68;  Chapin  v,  Persse, 
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Public  policy. —  Considerations  of  public  policy  are  always 
pertinent  in  the  interpretation.^ 

Title  —  Preamlle  —  Outside  of  statute. —  For  these  several 
purposes,  we  may  take  into  view,  as  already  seen,'  what  is  said 
in  the  title  and  preamble ;  and  may  consult  any  other  source  * 
of  a  nature  proper  for  the  cognizance  of  the  courts.^ 

eta  Paper  Works,  80  Ck>niL  461,  (79  R  R  Ca,  53  a  C  448,  81  a  R  R.  834; 

Am.  D.  263;]  Pittsburg,  eta  RRCkx  South  Park  Com.  v.  Bank,  177  IlL 

V.  South  West  Pa.  Ry.  Ca,  77  Pa.  St  234, 52  N.  R  R  365;  Choctaw  R  R  Ca 

173;  Randolph  v.  Middleton,  11  a  R  v.  Alexander,  7  OkL  579,  52  Paa  R 

Green,  54a  944;  Re  Boston  Ca,  51  CaL  624;  Ter. 

1  Baxter  t^  Tripp^  12  R  L  810;  Mo-  v.  Hopkins  (OkL),  59  Paa  R  97&    A 

bile  V.  Stein,  54  Ala.  23;  Probasoo  v.  recital  of  a  fact  in  the  title  is  oon- 

Moundsville,  11  W.  Va.  501.     And  clusiTa    Hare  v,  Kennedy,  88  Ala. 

see  a  v.  Clarke,  54  Ma  17,  [14  Am.  R  608,8  aR688.    The  operation  of  the 

471;  Yale  u  New  Haven,  71  Conn,  act  dear  in  its  terms  cannot  be  re- 

816^  42  AtL  R  87;  Jersey  Gas  Ca  v.  strained  by  preambla  Tripp  v.  Goff, 

Consumers'  Ca,  40  N.  J.  Eq.  427,  2  15  R  L  299,  8  Atl  R  59t] 

AtL  R  922 ;  Glass  v.  Cedar  Rapids,  68  <  U.  a  u  Webster,  Davels  (D.  Q),  8a 

Iowa,  207.]  ^Ante,  gg  74-77;   1   GreenL  £y., 

^AnU,  g§  44-51;  [a  u  Robinson,82  %  4-41 
Greg.  48k  48  F&a  R  857;  Garriok  v, 
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CHAPTER  X. 

PROSPECnVE  AND  BETROSPECnVE  LEGISLATION  AND  INTER- 
PRETATION. 

§  83.  All  legislation.  In  a  sense,  prospectlye. —  There  is  a 
sense  in  which,  in  the  nature  of  things,  no  legislation  is  or  can 
be  other  than  prospective.  The  records  of  the  past  cannot  be 
reversed ;  the  present  can  in  no  way  deal  otherwise  than  with 
itself  and  the  future.  But  this  is  not  the  sort  of  view  of  things 
with  reference  to  which  we  speak  of  prospective  and  retro- 
spective legislation.    In  the  practical  sense, — 

Prostpeeti/ve  and  retrospective^  defined. —  As  the  terms  are 
commonly  used  in  the  law,  prospective  legislation  is  such  as 
provides  rules  for  facts  thereafter  to  transpire;  retrospective, 
for  those  which  have  partly  or  fully  occurred.  Prospective 
interpretation  restricts  the  application  of  the  new  law  to  facts 
arising  after  its  enactment;  retrospective,  applies  it  to  the  past 
and  present  facts  as  well  as  the  future. 

§83a.  Distinctions — (Constitutional  —  Politic  and  prob- 
able —  And  the  reverse). —  Under  our  written  constitutions, 
some  forms  of  retrospective  legislation  are  by  their  terms  or 
construction  forbidden;^  and  then  a  statute  embodying  it  will 
be,  to  this  extent^  inoperative,  and  no  question  can  arise  as  to 
what  the  legislature  intended.'   To  be  distinguished  from  these 

1  dim.  Law,  I,  g  879 ;  post,  8  8&  Cold  901 ;  Cook  v.  Mutual  Ina.  Ca,  68 

s Strong  u  Clem,  19  Ind.  87,^74  Am.  Ala.  87;  a  «.  Doherty,  60  Ma  504; 

IX  900;]  Logan  u  Walton,  19  Ind.  689;  Dubois  i^  MoLean,  4  McLean,  48A; 

Frantz  v^  Hazrow,  18  Ind.  007;  Strong  Grammar  School  u  Burt,  11  Vt  689; 

tL  Dennis,  18  Ind.  514;  Douglass  v.  Dash  «.  Van  Eleeck,  7  Johna  477,  [5 

Pike,  101 U.  a  677;  Hoagland  u  Sacra-  Am.  D.  991  ;J  Gunn  u  Barry,  16  Wall 

mento,  69   CaL  149;    Dequindre  v,  610;  Union  Iron  Ca  v.  Pierce,  4  Bia 

Williams,  81  Ind.  444;   Lathrop  v.  827;  Houston  v.  Bogle,  10  Ire.  490; 

Btowu,  1  Woods,  474;  Hart  u  a,  40  I^mbertson  v.  Hogan,  9  Pa.  St  99; 

Ala.  89^  [88  Am.  D.  759;]  Finn  v.  Ahl  v.  Rhoads,  84  Fa.  St  819;  [Purdy 

Haynes,    87    Mich.    68;    Jordan   v.  i;.  R  B.  Ca,  56  N.  £  R  (N.  Y.)  50a] 
Wimer,  46  Iowa,  66;  Brothers  ti  a,  9 
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cases  are  those  wherein,  while  a  retrospective  constraction  is  not 
prohibited,  it  is  a  question  whether  or  not  the  legislature  meant 
its  act  to  be  so  applied ;  ^  and  whether  such  application  would 
accord  with  sound  policy,  and  with  the  other  rules  of  interpre- 
tation.' Then  it  will  be  construed  the  one  way  or  the  other 
as  these  considerations  require. 

§  84.  Bule  for  interpretation^  in  general.—  In  the  absence 
of  any  special  indication  or  reason,  and  as  the  common  rule,  a 
statute  will  not  be  applied  retrospectively,  even  where  there  is 
no  constitutional  impediment.*    Some  of  the  oases  appear  to 

^Stargls  fk  HuU, 48  Vt  809;  Bald-  man  v.  Hapgood,  10  Mass.  4^7,  480; 

win  V.  Ktwark,  0  Vxoom,  168;  Wil-  Somenet  tx  IHghton,  12  liaaa  88S, 

son  u  Bed  Wing  School  Dist,  28  885;  Medfoid  u  Learned,  16  Masa. 

Minn.  488;  Ballard  a  Ward,  89  Pa.  215;  Van  Rensselaer  v.  Livingston, 

St  tea  12  Wend.  490;  Ex  parte  Qraham,  18 

SReg.  V.  Vine,  Law  Bep.  10  Q.  BL  Rioh.  877;  &  v.  Soodder,  8  Vroom, 

196;  Reed  u  Rawson,  2  Litt  189;  208;  Taylor  vl  MitoheU»  67  Feu  Si  209; 

Wilder  v.  Lumpkin,  4  Qa.  208;  Cook  Moon  v,  Durden,  2  Exoh.  22;  Reg.  v. 

V.  Sexton,  79  N.  C.  305^,  Austin  v,  Ipswioh  Union,  2  Q.  B.  D.  269;  In  re 

Stevens,  24  Me.  520;  Miller  v,  Moore^  Suche^   1   Ch.   D.    48>   50;  Western 

1  £.  D.  Smith,  739;  Bronson  v.  New-  Union  R  R»  Ca  «  Foltoo,  64  HL  271; 

berry,  2  Doug.  (Mich.)  88;  Smith  v.  Reg.  «.  Gratrex,  12  Oxl  C.  G.  157,  2 

Kibbee,-  9  Ohio  St  563;  Johnson  v.  Eng.  Rep.  210;  Reis  v.  Oraff,  51  Gal. 

Johnson,   26   Ind.   441;  Annable  v.  86;  P.  v.  O'Neil,  61  GaL  91;  P.  v. 

Patch,   8   Pick.  860,  863;  MiUer  u  Kinsman,  51  GaL  92;  P.  o.  MoGtin^ 

Miller,  16  Mass.  69;  a  u  Wolfarth,  61  GaL  860;  P.  v.  Peaoock,  96  IlL  172; 

42  Gonn.  155;  S.  v.  Wilmington,  eta  Gardner  v.  Lucas,  8  Ap.  Gas.  582, 

R,  R.  Ga,  74  N.  G.  148;  a  v.  Smith,  600,  601,  603;  [Westheimer  v.  Good- 

88  Gonn.  397;  P^rry  v.  Gom.,  8  Grat  kind  (Mont),  60  Paa  R  818;  Berg  v. 

682;  Bensley  u  EUis,  89  GaL  309.  Berg  (Ky.),  48  a  W.  R  482;  Gassard 

'Gases  cited  ante,  §§82,  88a;  also  uTracy,  52  La.  An.  — ^,  27  a  R.  868; 

Eakin  v,  Raub,  12  a  &  R  330;  Saund-  Gommeroial  Bank  v.  Eastern  Ga,  51 

ers  i\  Garroll,  12  La.  An.  793;  Brown  NeU  766, 71  N.  W.  R  1024;  Mcintosh 

V.  Wilcox,  14  Sm.  &  M.  127;  Briggs  v.  Johnson,  51  Neb.  83,  70  N.  W.  R 

V.  Hubbard,  19  Vt  86;  a  v.  Bradford,  622;  Wright  u  Railroad  Ga,  80  Fed. 

36  Ga.  422;  Dewart  v.  Purdy,  29  Pa.  R  260;  Knight  v.  Bumham,  90  Me. 

St  118;  Hopkins  v.  Jones,  22  Ind.  294,  38  AtL  R  168;  Northwestern  Ga 

310;  Seamans  v.  Garter,  15  Wia  548,  u  Seaman,80 Fed.  R  857; a,  Joachim 

[82  Am.  D.  696;]  P.  v,  San  Francisco,  v.  Point   Glaire  Go.,  24  Gan.  S.  G. 

21  CaL  668;  Jarvis  v.  Jarvis,  3  Edw.  486;    Todd   v.   Gommissioners^    104 

Gh.  462;  Head  v.  Ward,  1  J.  J.  Mar.  Mich.  480,  64  N.  W.  R  496;  Scott  v. 

280;  U.  a  V.  Starr,  Hemp^  469;  Au-  Scott,  148  N.  T.  688,  42  N.  £.  R  1079; 

rora  and  Laughery  Turnpike  n  Holt-  MoGless  v.  Meekins,  117  N.  G  84^  28 

bouse,  7  Ind.  69;  a  v.  Atwood,  11  a  R  R  99;  JSs  Ghapman,  78  L.  T.  R 

Wis.  422;  Reynolds  u  a,  1  Kelly,  222;  658;  Be  Gollateral  Tax,  88  Me.  687, 

P.  V.  San  Francisco,  4  GaL  127;  Whit-  84  AtL  R  580;  Peabody  u  Stetson,. 
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bold  tibat,  to  work  aB  exceptUm  to  this  rale,  the  retrospeotiTe 
intent  must  affirmativelj  appear  in  the  words  themselTes.^ 
Bnt,  at  least  by  the  better  doctrine, — 

Ezeqfti^m. — Some  statntes  extend  to  past  transactioAs,  even 
where  their  words  are  not  direct  to  this  effect'    Thas, — 

Proceiure  {imebiding  remei/jf). —  Enactments  regulating  the 
procedore  in  the  ooorts  and  the  remedy  are  commonly  applied 
to  the  enforcement  of  rights  already  aoerned,*  and  even  to 
causes  actually  in  progress.^  But,  in  special  eircumstanoes, 
and  especially  aa  to  causes  in  progress,  this  exception,  which  is 


y^fg:Z,HAXL%  74;  Yates  «.  [jBe  Ihm,  14l»  N.  7.  SSS,  44  N.  El  R 

Hflwankee,  02  Wi&  853,  66  N.  W.  R  186;  Hennepin  Co.  v.  Baldwin,  63 

84S;  Yoiejbt  «  Emten,  164  lU.  Zli,  Mhuu  518,  65  N.  W.  R  80;  FitBgerald 

46  K.  £.  &  548;  a  «i  SeaiB»  98  Ong.  «.  Phelps,  43  W.  Va.  570,  98  a  R  R. 

584,  46  Fte  a  785;  Chicago  Ckx  v.  815;  Bradley  tn  Nerris,  63  Minn.  156, 

O'Marr,  16  Mont  568,  46  Fte.  R  600;  65  N.  W.  R  857;  P.  v.  Hawker,  158 

Svamiriand  Dist  v,  GHde,  113  GaL  N.  Y.  234,  46  N.  R  R  607;  Phoenix 

85^  44  Ptic  R  451;  Barns  v.  Woolery,  Ca  u  Shearman,  17  Tex.  Civ.  Ap. 

15  Waah.  134.  45  Pba  R  804;  i2e  456,  43  a  W.  R  1063;  Ffrst  M.  E. 

Heflfaronn,  14  Wash.  586, 45  Paa  R  Church  v.  Fbdden,  8  N.  D.  162,  77  N. 

158:  Rddd  V.  Swan,  188  Ma  100,  84  W.  R  615.] 

a  W.  R  488;  a  «l  Kearnej,  40  KeK  ^Meroaru  a,  17  Ga.  146;  Jaoquins 
887, 70  N.  W.  R  366;  City  Ca  «i  Bail-  u  Com.,  9  Cosh.  270;  Sampeyreao  n 
road  Ca,  166  U.  a  557, 41  U  ed.  1114;  U.  a,  7  Pet  232  (but  see  P.  v.  Car- 
Wisdom  tt  fieevee,  110  Ala.  418, 18  a  nal,  2  Seld.  463,  and  P.  v.  Clark,  8 
R  la]  Seld.  385);  Blair  u  Cary,  0  Wis.  543; 

la  V.  Haya,  69  Ma  578;  a  «.  New-  MdNamaia  tx  Minnesota  Cent  Ry. 

ark,  11  Yroom,  99;  a  vl  Thompson,  Ca,  12  Minn.  888;  Com.  u  Bradley, 

41  Ma  35;  Soaith  u  Humphrey,  90  16  0say,241;  Heneohall  u  Sohmidtz, 

Miok.  808;  P.  tt  Ciohimbia,  48  H.  Y.  50  Ma  454;  Walston  u  Com.,  16  R 

180;  La  Salle  u  Blandiard,  1  Bradw.  Mon.  15;  Rivers  v.  Cole,  88  Iowa,  677; 

^{35;  Finney  it  Ackerman,  21  Wia  Brock  v,  Parker,  5  Ind.  538;  Indian- 

966;  a  V.  Ferguaoa,  60  Ma  77.  apolis  v.  Imberry,  17  Ind.  175.  **  When 

'  See  Watkkia  u  Height,  18  Johna  the  effect  of  an  enactment  is  to  take 

188;   P.  DL   Carnal,  2  field.  4<i8;  P.  away  a  right,  prima /ocie  it  does  not 

tx.  Clark,  8  SeLd.  886;  Yon  Schmidt  i^ply  to  existing  rights;  but  where 

IX.  Huntington,  1  CaL  55;  Adame  «.  it  deals  with  procedure  only,  prima 

Cbajdin,  1  Hfll  Gb.  265;  Baldwin  tt  fade  it  applies  to  all  actions  pend- 

Newark,  0  Yroom,  168;  Sturgis  it  ing  as  well  as  futura*'    Kimbray  v, 

Hull,  48  Yi  802.  Draper,  Law  R.  3  Q.  K  160, 163,  by 

'Bm^,  §175;  Oardaer  it  Lucas,  8  Blaokbum,  J.,  on  the  authority  of 

Ap  C^  582,  601,  608;  BockweOl  it  Wright  u  Hale,  6  H.  it  N.  227;  [But- 

HiriibeU,  2  Doui;.  (Mioh.)  107,  [45  Am.  ler  «.  U.  a  Loan  Ca,  87  Tenn.  670,  37 

D.  246;]  P.  tt  Peacoak,  08  IlL  178;  S.  W.  B.  885;  Golden  City  it  Hall,  68 

Edmonds  tt  lAwlej,  8  M.  ft  W.  285;  Ma  Ap.  627.] 
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the  rule  for  the  litigation  within  it,  gives  way  to  the  other  and 
general  rule.*    Again, — 

§  84a,  Reason  of  the  law  —  (Divorce), —  The  doctrine  —  at 
least  the  better  doctrine — is  believed  to  be  general,  that, 
whenever  the  reason  of  the  new  law  includes  alike  past  trans- 
actions and  future  ones,  and  no  injustice  will  result,  and  no 
constitutional  restriction  interposes,  general  words  will  be  con- 
strued both  retrospectively  and  prospectively.*  Of  this  sort, 
by  the  better  opinion,  are  divorce  laws."    And  — 

Liquor  laws. —  A  statute  prohibiting  the  unlicensed  sale  of 
intoxicating  liquors  extends  as  well  to  those  owned  when  it  is 
enacted  as  to  subsequent  purchases/    And  one  disqualifying 

1  Bradford  «i  Barolay,  43  Ala.  875;  TraDSferofJnrlsdletf on.— Where, 

Mann  v,  McAtee,  87  CaL  11;  Merwin  after  the  oommission  of  a  felony,  the 

u  Ballard,  66  N.  C  898;  S.  o.  Smith,  jurisdiction  to   punish  it  is  trans- 

88  Conn.  897;  Simoo  v,  SL,  8  Tex.  Ap.  f erred  from  one   court  to  another, 

406;  Lee  vl  Cook,  1  Wy.  418;  Chaney  the  offender,  if  afterward  arrested, 

tk  S.,  81  Ala.  843;  Mabry  u  Baxter,  11 ,  should  be  sent  for  trial  to  the  latter 

Heisk.  683.  court    Swing's  Case,  6  Grat  701. 

Wagers.— Statutes  restrictive  of  And  see  &  u  Solomons,  8  HiU  (S.  C), 
suits  on  wagers  are  prospectiye  only,  96i  [Where  a  statute  provides  that 
not  affecting  transactions  prior  to  statutes  in  derogation  of  the  oom* 
their  passage.  Doolubdass  u  Ram-  mon  law  should  be  construed  liber- 
boll,  7  Moore  P.  C  389, 15  Jur.  357,  8  ally,  it  does  not  apply  to  transao- 
Eng.  L.  &  Eq.  89.  tions  had  under  the  old  rule  of  strict 

And,  generaUy,  of  rights  of  ao-  construction.  Westheimer  «i  Qood- 
tion.—  No  statute,  however  broad  its  kind  (Mont),  60  Paa  R.  8iaj 
wordsy  will  be  oonstrued  to  interfere  '  And  see  TUton  v.  Swifts  40  Iowa, 
with  existing  rights  of  action,  unless  78;  Riggins  vl  &,  4  Kan.  17a  Indeed, 
this  intent  is  expressly  stated.  Ber-  under  some  circumstances,  it  is  re- 
ley  V,  Rampaoher,  6  Duer,  183;  Ruth-  quired  by  the  mere  behests  of  justice 
erford  v.  Greene,  3  Wheat  196i  to  give  the  statute  a  retrospective 

({nallfleatlonsof  Jurors.— A  Stat-  operation;  then,  by  oonstruotion,  it 

ute  regulating  the  qualifications  of  wiU  have  suoh  an  operation  if  the 

jurors  is  applied  as  weU  to  past  as  to  words  permit    Miller  v.  Graham,  17 

subsequent  offensea    Reid  u  8.,  30  Ohio  St  1;  [Conn.  Ina  Ca  u  Talbot, 

Ga.  681.  118  Ind.  878,  14  N.  R  R.  586;  P.  v. 

But,  Costs.—  In  Missouri,  a  statute  Spicer,  99  N.  Y.  335,  1  N.  £.  R  680; 

providing  that,  if  the  jury  fail  to  de-  Larkins  v,  Saffarans,  15  Fed  R.  147; 

olare  by  which  party  in  a  prosecu-  Excelsior  Mfg.  Ca  v,  Keyser,  63  Miss, 

tion  of  a  county  the  costs  shall  be  155;  Baldwin  v.  Newark,  88  N.  J.  L. 

paid,  the  court  shall  render  judg-  158.] 

ment  for  them  against  the  prosecu-  *  1  Bishop,  Mar.,  Div.  ft  8.,  §§  1477* 

tor,  is  held  not  to  apply  to  a  prose-  1486, 1487-1491. 

oution  begun  before  its  paasaga    S.  ^  Com.  v.  Logan,  13  Ghray,  186L 
V.  Berry,  35  Mo.  855i 
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"  every  person  convicted  of  felony  '*  to  be  a  retailer  includes 
alike  past  and  future  convictions.^    So  — 

Fencing  railroad. — ^A  statutory  mandate  to  railroads  to  fence 
lands  taken  for  their  track  extends  as  well  to  existing  as  to  sub- 
sequently chartered  ones.* 

§  85.  Ex  post  facto. — A  statute  which  is  ex  post  facto  is 
rendered  null  by  two  clauses  of  the  United  States  constitution, 
the  one  referring  to  the  national  and  the  other  to  the  state 
legislative  power.*    But  — 

Simply  retrospective. — A.  statute  may  be  retrospective  with- 
out being  ex  poet  facto;  and,  when  it  is,  if  it  does  not  impair  the 
obligation  of  contracts,*  it  does  not  violate  the  constitution  of 
the  United  States.  In  some  of  the  state  constitutions  there 
are  provisions  directly  forbidding  it,  but  in  most  there  are  not ;  • 
or,  it  is  valid  in  some  circumstances,*  and  invalid  in  others.^ 
In  accord  with  what  has  been  said,*  where  such  a  statute  is  not 
constitutionally  prohibited,  the  courts  will  give  effect  to  its 
express  terms ;  *  where  it  is,  they  will  hold  it  void."  Some  of 
the  distinctions  are  that, — 

§  85a.  Bights  vested  —  Not  Tested. — According  to  the 
terms  or  effect  of  most  or  all  of  our  constitutions,  a  statute 

1  Reg.  V,  Vme,  Law  B.  10  Q.  R  195;  296;]  Comer  u  Folsom,  18  MiniL  219; 
[P.  V,  Hawker,  163  N.  Y.  234, 46  N.  E.  Wilson  v.  Buckman,  18  Minn.  441 ; 
R607.  The  time  of  taking  effect  of  Tilton  v.  Swift,  40  Iowa,  78;  S.  v. 
the  statute,  and  not  the  time  of  its  Newark,  8  Dutoher,  186;  S.  v.  Scud- 
enactment,  detennines  what  is  a  past  der,  8  Vroom,  208;  Hess  v.  Johnson,  8 
transaction.  GhUyeston  R.  R  Ca  u  W.Va.  646;  Stine  v.  Bennett,  18  Minn, 
a,  81  Tex.  672, 17  a  W.  R.  67.]  168;  U.  a  vl  Samperyac,  Hemp.  118; 

s  Wilder  v.  Maine  Cent  R.  R.  Ca,  Stokes  v.  Rodman,  6  R.  L  406. 

66  Me.  332,  [20  Am.  R.  69a]    And  see  ^  Bmoe  v.  Schuyler,  4  Gilman,  221, 

Gorman  vl  Pacific  R.  R  Ca,  26  Mo.  [46  Aul  D.  447;]  Gordon  v.  Inghram, 

441,[72AnLD.  220;]  Bank  of  Toledo  1   Grant  (Pa.),  162;   West   Branch 

V.  Toledo^  1  Ohio  St  62a  Broom  Ca  v.  Dodge,  81  Fa.  St  286; 

s  CrinL  Law,  \  §  279;  Const  U.  a,  Dillon  «.  Dougherty,  2  Grant  (Pa.),  99; 

art  1,  §g  9, 10;  Calder  v.  Bull,  8  DalL  a  v.  Atwood,  11  Wi&  422;  Kennett*s 

386,  889;  Watson  v.  Mercer,  8  Pet  88,  Petition,  4  Fost  (N.  H.)  189;  McMan- 

110;  Bennett  v.  Boggs,  Bald.  60,  74.  ning  v.  Farrar,  46  Ma  87a 

«Reed  o.  Beall,  42  Misa  274;  Lane  ^Antt,  §  83a. 

o.  Nelson,  79  Pa.  St  407.  *  Barton  v.  Morris,  16  Ohio^  408; 

•  1  Bishop,  Mar.,  Div.  &  a,  §  1487  New  Orleans  v,  Clark,  96  U.  a  644; 

fA  teq.;  a  v.  Squires,  26  Iowa,  840;  P.  «l  Ulster,  68  Barb.  88;  Hageratown 

Smith  V.  Van  Gilder,  26  Ark.  627.  v.  Sehner,  87  Md.  18a 

•Crim.  Law,  I,  g  279;  Sedgwick  v.  ^o Bank  of  the  State  v.  Cooper,  2 

Banker,   16   Kan.   498;    Kunkle  v.  Yerg.  699,  [24  Am.  D.  617.] 
Franklin,  18  Minn.  127,  [97  Am.  D. 
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cannot  divest  vested  rights; '  yet  can  take  away  such  as  are  not 
vested.*    And, — 

Remedy. —  At  the  legislative  pleasure  it  can  change  the  rem- 
edy,* yet  not  to  the  denial  of  all  remedy/  or  even  to  such  a 
reduction  of  it  as  will  leave  any  essential  part  of  the  right 
practically  unavailable.* 

§  85b.  Directing  construction  of  statute.—  The  legislature 
cannot  direct  the  courts  how  to  construe  a  statute,  so  as  to 
affect  past  transactions;  for  such  construction  is  a  judicial,  not 
a  legislative,  question.  But  the  direction,  if  in  adequate  terms, 
will  operate  as  an  amendment  of  the  statute  for  cases  on  future 
facts.* 

iCriiD.  IaWi  I,  S  279;  j)Of<»  §  178;  Vroom,  850;  Leggett  t\  Hooter,  19* 

Borch  u  Newbury,  6  Seld.  874;  Peters  N.  Y.  445 ;  Mills  u  Cbarleton,  29  Wi& 

u  Gonlden,  27  Mioh.  171.  In  England,  400,  [9  Am.  R  578;]  Barton  ix  School 

where  there  are  no  written  constito-  GommissioneTB,  Meigs,  586.    ["  With* 

tioQSk  a  statute  is  not  oommonly  oon-  oat  impairing  the  obligation  of  the 

strued  to  divest  vested  rights.  Coooh  contract,  the  remedy  may  be  modi- 

u  Jeffries,  4  Bur.  2460, 2462;  Moore  v.  fied  as  the  wisdom  of  the  nation  may 

Phillips,  7  M.  &  W.  586;  Gilmore  u  direct**    Marshall,  C.  J.,  in  Sturges 

SKuter,  T.  Jones,  108;  a  a  nom.  HeU  «i  Crowninshield,  4  Wheaton,  122; 

mora  V.  Shutee,  2  Show.  16.  Whitehead  v,  i;Atham,  88  N.  a  282.] 

>Harri8U  Glenn,  56Ga.  94;  Rotten-       ^PoaU  §  178;  Seibert  u  Copp^  62 

berry  «.  Pipes,  68  Ala.  447;,  Leib  u  Ma  182;  Fisher  u  CockeriU,  6  T.  B. 

Wilson,  61  Ind.  650;  Ware  u  Owens,  Mon.  129. 

42  Ala.  212,  [94  Am.  D.  642;]  Ck>ffln  v.       •  Post,  %  178;  Holland  tx  Dickerson, 

&,  7  Ind.  157;  Noel  v.  Ewing,  9  Ind.  41  Iowa,  867;  Josephine  t\  &,  88  Miss. 

87;  Bachman  t^.  Chrisman,  28  Pa.  St^  613;  Smith  v,  Morse,  2  CaL  524;  Mas- 

162;  P.  V,  Frisbie,  26  CaL  186;  Lan-  grove  v,  Yicksburg,  etc  R  R.  Ca,  60 

guille  u  a,  4  Tex.  Ap^  812;  Norfolk  Miss.  677;  Morton  tx  Valentine,  15 

u  Chamberlaine,  29  Grat  534;  Sparks  La.  An.  150;  Smith  u  Packard,  12 

u  Clapper,  30  Ind.  204.  Wis.  871;  Edwards  «.  Kearcey,  96 

<Templeton  tx  Home,  82  III  491;  U.  S  595;  [Baldwin  tx  Newark,  88  N. 

Petition  of  Penniman,  11  R.  I.  833;  J.  L.  158;  Augusta  Bank  «.  Augusta, 

Caperton  v.  Martin,  4  W.  Va.  188,  [6  49  Me.  507.] 

Am.  R  270;]  FuUerton  v.  Mc Arthur,       >Dequindre  v.  Williams,  81  Ind. 

1  Grant  (Pa.),  282;  S.  v,  Sfaumpert,  1  444;  Union  Iron  Ca  v.  Pierce,  4  Bi& 

a  C.  86;  Brown  v.  Gilmer,  8  Md.  322;  827;  Haley  v,  Philadelphia,  68  Pa.  St 

Cames  v.  Red  River  Parish,  29  La.  .45,  [8  Am.  R  158;]  The  Governor  v. 

An.  608;  Young  v.  Ledrick,  14  Ean.  Porter,  5  Humph.  165;  Kelsey  o.  Ken- 

92;  Smith  «.  Judge,  17  Cal.  547;  Ten-  dall,  48  Vt  24;  P.  u  New  York,  16 

nessee  v.  Sneed,  96  U.  S  69;  Harde-  N.  Y.  424;  Cambridge  u  Boston,  180 

man  v,  DOwner,  39  Ga.  425;  Fearing  Mass.  867;  U.  a  v.  Gilmore,  8  Waa 

u  IrWin,  56  N.  Y.  486;  Baoon  u  How-  830;  [Lambertson  u  Hogan,  2  Pa.  St.. 

ard,  20  How.  (U.  S)  22;  a  t^.  Union,  4  26;  Salten  vl  Tobias,  3  Paige,  88a] 
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CHAPTER  XL 

O0NSTRT7ING  THE  YABIOUB  LAWS  TOGETBLEB. 

§  86.  Here  —  Elsewhere  —  (Importance  of  doctrine).— 

Having  already  called  to  mind  the  doctrine,  in  its  general 
terms,  that  all  laws  are  to  be  constnied  together  as  parts  of 
one  whole,^  we  shall  in  this  chapter  descend  a  little  into  de- 
tail ;  presenting  the  chief  fragmentary  forms  of  the  doctrine, 
and  drawing  its  boands.  In  a  chapter  farther  on,'  we  shall 
see,  through  the  help  of  lines  of  decisions  projected  through 
the  legal  field,  something  of  the  immensity  of  the  conservative 
force  of  this  doctrine  in  our  jurisprudence,  and  its  overwhelm- 
ing importance  in  interpretation. 

FuU  doctrine  defined. —  The  completed  doctrine,  resulting 
from  a  bringing  together  of  its  parts,  is  that  all  laws,  written 
and  unwritten,  of  whatever  sorts  and  at  whatever  different 
dates  established,  are  to  be  construed  together,  contracting, 
expanding,  limiting,  and  extending  one  another  into  one  sys- 
tem of  jurisprudence,  as  nearly  harmonious  and  rounded  as  it 
can  be  made  without  violating  unyielding  written  or  unwrit^ 
ten  terms. 

Some  of  the  parts. —  The  emergencies  of  particular  cases  do 
not,  in  the  majority  of  instances,  call  for  a  consideration  of  the 
full  doctrine,  as  thus  defined.  Sometimes  it  is  only  necessary 
to  bear  in  mind  that  all  the  parts  of  the  one  statute,  or  the  en- 
acting part  and  the  preamble,  or  some  two  or  more  sections  or 
clauses,  are  to  be  read  and  construed  together;'  sometimes, 

^Ante,  gg  5-10,  8a  statute  has  been  said  to  be  to  look 

^BMt,  §  Ids  et  9eq.  into  the  whole  and  every  part  of  it, 

^Anle,  %  8S;   Rex  ff.  Palmer,  1  the  apparent  intention  derlTed  from 

Leaoh,  85S,  S55;  Holbrook  v.  Hol^  the  whole,  the  subject-matter,  the 

brook,  1  Pick.  348;  Borke  v.  Monroe,  effects  and  consequences,  and  its  rea- 

77  IlL  610;  St  Peter's  Church  v.  son  and  spirit;  and  the  meaning  of 

Scott,  Id  Minn.  895;  Crone  it  fiU  49  the  legislatnre  thos  ascertained  wlU 

Ind.  6d&  prevail,  though  in  conflict  with  the 

More   broadl  J  expressed.  ^  The  literal  sense  of  the  worda    Ryegate 

true  role  for  the  oonstruotion  of  a  v,  Wardsboro^  80  Vt  746;  [Stump  tn 
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that  the  original  act  and  its  amendments  are  to  be  interpreted 
as  one,  no  portion  of  either  being  left  inoperative,  if  without 
yiolenee  to  the  words  effeot  can  be  given  to  the  whole  ;^  some- 
times, that  a  subsequent  statute  may  be  looked  into  for  help  in 
discovering  the  true  intent  of  an  earlier  one,* —  a  doctrine  to  be 
received  with  caution,  and  limited  in  its  application ;  sometimes, 
that  all  acts  passed  at  the  same  session  will  be  construed  as  one;^ 
or  that  all  passed  on  the  same  day  will  be;^  or  that,  when  a 
statute  is  made  in  addition  to  another  on  the  same  subject,  with- 
out repealing  any  part  of  it,  both  are  to  be  considered  together.^ 
But  the  cases  equally  admit  of  wider  forms  of  expression;  as, 
that  all  acts  on  the  same  subject,  termed  m  pari  materia^  in- 
cluding even  those  which  are  repealed,  are  to  be  interpreted 
together,  and,  as  far  as  may  be,  in  harmony  with  one  another.^ 

Homback,  94  Ma  20,  6  &  W.  R.  856;  v.  P.,  47  N.  Y.  880;  Forqueran  u  Don- 

Chicago  R  R  Ca  «.  Zemeoke  (Neb.),  nally,  7  W.  Ya.  114;  Bryant  u  Liver- 

82  N.  W.  R  26;  Standard  Ca  v.  Fox,  more,  20  Minn.  818;  Rex  v.  Palmer, 

85  nL  Api  889.  aupra^  at  pi  855;  Ex  parte  Copeland, 

iHarreU  v.  Harrell,  8  Fla.  46;  Rob-  2  De  G.,  M.  &  6.  914;  McWilliam  vl 

bins  V.  Omnibus  R  R  Ca,  82  CaL  472;  Adams,  1  Macq.  Ap.  Gas.  120;  Tennj- 

GrifiSn's  Case,  Chase  Dea  864  son  «.  Yarborough,  7  Moore,  258,  1 

SMoAfee  v.  Southern  R.  R.  Ca,  86  Bing.  24;  Bradshaw  v.  U.  a,  14  CL  of 

Mis&  66a  CL  145;  Mobile,  eta  R  R  Ca  v.  Ma- 

>Cain  V.  a,  20  Tex.  865;  &  v.  Rack-  lone,  46  Ala.  391;  Com.  v.  Brennan, 

ley,  2  Blackf.  240.    And  see  Atty.  108  Mass.  70;  a  v.  Lisles,  58  Ma  859; 

Gen.  VI  Brown,  1  Wia  51&  a  u  Carrie,  85  Tex.  17;  Com.  n  Des- 

«P.  u  Jackson,  80  CaL  427.    And  mond,  128   Masa  407;    [Gartner  v. 

see  Fouke  v.  Fleming,  18  Md.  892;  Cohen,  51  N.  J.  L.  125, 16  AtL  R  684; 

Planters'  Bank  v.  Black,  11  Sm.  &  a  ix  Babcock,  21  Neb.  599,  88  N.  W. 

M.  4a  R.  247;  Hurt  v.  R  R  Ca,  121  UL  644^ 

«Pearoe  v.  Atwood,  18  Masa  824,  19  L.  R  A  649, 18  N.  £.  R  176;  Daw- 

844.  son  County  u  Clark,  58  Nebi  756,  79 

^Anie,  §  82;  post,  §  124;  a  v.  Com-  N.  W.  R  822;  Noerr  tx  Schmidt,  151 

missioner   of  Railroad  Taxation,  8  Ind.  579,  51  N.  £.  R  882.    Statutes  re- 

yroom,228;  Merrill  tx  Gk>rham,  6  CaL  lating  to  the  same  thing  or  to  the 

41;  U.  a  VL  Collier,  8  Blatch.  825;  same  general  subject-matter  are  in 

Bryan  v.  Dennis,  4  Fla.  445;  Wake-  pari  maf mo,  and  must  be  construed 

field  V.  Phelps,  87  N.  H.  295;  Harrison  together  no  matter  when  passed,  a 

V.  Walker,  1  Kelly,  82;  BiUingslea  v.  v,  Gerhardt,  145  Ind.  489,  44  N.  K  R. 

Baldwin,  28  Md.  85;  McLaughlin  vi  469;  a  v,  Klein,  116  Ma  259, 22  a  W. 

Hoover,  1  Greg;  81;  Reg.  v.  St.  Giles,  R  698;  Cooper  v,  Ferguson,  113  U.  a 

8  EUis  &  R  224;  Mitchell  v,  Duncan,  727,  28  L.  ed.  1187;  U.  S.  «.  Trans- 

7  Fla.  18;  Bruce  v,  Schuyler,  4  Gilman,  Missouri  Ca,  58  Fed.  R  58 ;  Syracuse 

221,  [46  Am.  D.  447;]  Isham  v,  Ben-  Water  Ca  v,  Syracuse,  116  N.  Y.  167, 

nington  Iron  Ca,  19  Vt  280;  Smith  22  N.  E.  R  881;  P.  «.  Raymond*  18 

86 


OH.  XI.3  CONSTRUING   LAWS  TOGBTHKB,  [§  87. 

It  would  not  ordinarily  be  relevant  to  the  qnestion  in  hand  to 
take  into  view  enactments  on  other  subjects ;  yet,  should  a  case 
occur  in  which  the  relevancy  was  manifest,  plainly  this  would 
be  permissible.  Illustrations  of  interpreting  statutes  together 
might  be  multiplied  without  end.    Thus, — 

§  87.  Term  of  olHee. —  The  term  of  an  o£Sce  newly  created 
may  be  derivable  from  the  prior  general  law.*    So, — 

Appeal, —  If  a  new  jurisdiction  is  given  a  court  from  which 
the  law  provides  an  appeal,  the  right  of  appeal  attaches  to  the 
new  case.'    And, — 

Powers  recited^  then  conferreA, — ^Where  an  act  confers  pow- 
ers recited  in  another  act,  the  former  is  to  bei  construed  as 
though  the  latter  were  a  part  of  it.'    Again, — 

Limitations. —  A  statute  of  limitations  may  be  applied  to  an 
offense  created  by  a  subsequent  statute.* 

Intent  from  prior  laws, —  If  the  intent  of  the  legislature  can 
be  gathered  from  prior  laws  and  from  the  prevailing  tone  of 
other  sections  of  the  same  act,  conflicting  words  may  be  bent 
from  their  literal  meanings  to  harmonize  with  those  more  ex- 
plicit, or  so  restricted  or  enlarged  as  to  carry  out  such  intent.' 

Notice. — Where  by  one  section  a  certain  notice  is  to  be  pub- 
lished for  ten  days  in  succession,  and  by  another  all  notices  are 
to  be  published  daily,  Sundays  excepted,  the  two  sections  should 
be  read  togther;  meaning,  that  the  Sundays  be  included  for 
enumeration,  but  not  for  publication.'    Moreover, — 

Bestraining  provision. —  As  the  several  parts  of  a  statute  are 
to  be  made  harmonious  with  each  other  and  with  the  object  of 
the  whole,^  particular  provisions  are  not  to  be  extended  beyond 
the  general  scope  unless  manifestly  intended.' 

Cola  842,  19  L.  B.  A.  649,  82  Paa  H.  AndseeStewartu  Walters,  9  Vrooin« 

429;  U.  a  u  Benson,  81  Fed.  B.  896;  274 

a  V.  SI088,  88  Ala.  98»  8  a  R  745;  <  Turney  v.  Wilton,  86  IlL  88.\  And 

Gibbons  v.  Brittenum,  66  MIssl  251 ;  see  Canastota,  eta  B.  R  Ca  v.  Parkill, 

Graham  v.  Gunn,  87  Tenn.  458, 11  a  50  Barb.  60L 

W.  R  214    Civil  statutes  in  pari  « Johnson  vi  U.  a,  8  MoLean,  89. 

maUria  may  explain  a  criminal  en-  *  Noble  v.  a,  1  Greene  (Iowa),  325^ 

actment    Braim  vi  a,  49  a  W.  R  *  Taylor  u  Palmer,  81  CaL  24a 

(Tex.)  62a]  '^Ante,  §  86;  ElUson  v.  MobUe  & 

IP.  V.  Colton,  6  ObL  84  Ohio  R  R  Ckx,  86  Miss.  57a 

'Cbm.fi.  Messenger,  4  Mass.  46%  46a  ^xicknor's  Estate,  18  Mich.  44;  i>o«4 

gl5t 
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§  88.  Common  law  with  statute. — The  common  law,  as  pre* 
vailing  at  the  time  when  a  statute  is  passed,  is  as  maoh  to  be 
taken  into  the  account  in  the  constrnction  of  the  latter  as  is  a 
prior  enactment.^  Nnmerons  illustrations  of  this  proposition 
will  appear  in  other  connections.*    For  present  illustration, — 

Aiders  in  poaching. —  An  English  statute  (9  Geo.  4,  ch.  69, 
§  9)  against  night  poaching  made  it  punishable  *' if  any  persons 
to  the  number  of  three  or  more  together  shall  by  night  unlaw- 
fully enter  or  is  in  amy  landj  whether  open  or  inclosed,  for  the 
purpose,"  etc.  And,  by  the  common  law,  one  who  is  constrnot- 
ively  or  actively  present  encouraging  another  while  committing 
a  orime  is  himself  a  principal  offender.  Applying  this  oom- 
mon4aw  doctrine  to  the  statute,  the  result  was  that,  if  one  of 
a  party  of  poachers  was  found  actually  within  the  particular 
grounds  and  the  rest  were  upon  adjoining  land  co-operating 
with  this  one,  ^^  all,"  in  the  language  of  Gumey,  B.,  ^'  may  be 
said  to  be  found  in  the  clover  field,  within  the  meaning  of  the 
statute," ' —  a  conclusion  impossible  but  for  the  help  of  the  com- 
mon law.    And  — 

AoUng  hy  deputy — {Oonetable). —  It  was  held  in  California, 
that,  as  by  the  common  law  officers  who  exercise  only  minis- 
terial functions  may  act  by  deputy,  constables,  being  such  of- 
ficers, have  this  power.^  It  is  believed  that  not  in  all  the  states 
are  the  statutes  in  terms  to  admit  of  this  conclusion. 

§  89.  Statute  with  constitution. — Our  written  constitutions 
are,  as  already  seen,*  laws ;  and  not  the  less  so  because  they  are 

^  Ante,  ^  f^7,  82.  that  the  offioe  is  ministerial.  Bat,  in 
^8eepo8t,  §§  181-144  Coke's  Reports,  this  sort  of  doctrine 
s  Rex  V.  Andrews,  2  Moody  db  R.  87,  is  {mt  as  follows:  <*  When  an  officer 
88;  Rex  v.  Lockett,  7  Car.  &  P.  800;  has  power  to  make  assignees,  he  may 
Rex  u  Passey,  7  Can  db  P.  288l  implicUe  make  deputies;  for  etti  licet 
*  Jobson  V.  Fennell,  86  Cat  711.  I  quod  maju»  est  non  debet  quod  minuB 
do  not  mean  to  express  any  opinion  eet  non  licere.  And,  by  consequence, 
as  to  the  correctness  of  this  doctrine  when  an  office  b  granted  to  one  and 
in  general  American  law.  It  is,  I  his  heirs,  thereby  he  may  make  an 
presume,  beyond  real  question,  that»  assigpiee,  and  by  consequence  a  dep- 
by  the  English  common  law,  a  con-  uty."  Shrewsbury's  Case,  0  Ca  466^ 
stable  can  appoint  a  deputy.  TomL  ^Sb.  These  are  only  suggestions  to- 
ft Jacob's  Law  Diot,  ''Constable,"  ward  the  inyestigation  of  the  ques- 
^  Deputy; "  Burn  Just,  **  Constable; **  tion.  It  is  familiar  doctrine  that^  in 
Midhurst  «L  Waite,  8  Bur.  1259, 1SS3;  this  country,  offices  are  not  asslgi^ 
Rex  V.  Hope  Mansell,  Cald.  36S.  And  able, 
the  reason  commonly  assigned  is,       *  Ante,  g§  llo,  12^  ISi 
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supreme  oyer  the  statates.  Fot  l^e  sane  reason,  therefore,  that 
statutes  are  to  be  construed  with  statates  ^nd  with  the  anwrit* 
ten  law,  thej  are  also  to  be  construed  with  the  constitution.^ 
Thus,  to  repeat  an  iUostration  from  ^^  Oiminal  Frooedure^" — 

Owing  appeal. — A  system  of  statatorj  law  having  provided 
for  appeals  from  justices  of  the  peace  to  courts  sitting  witii 
juries  (they  being  without  juries),  a  new  enactment  conferred 
on  them  jurisdiction  over  an  offense  of  a  sort  entitiing  the  ac- 
cused to  a  jury  triaL  And  the  court  held  that^  to  secure  the 
jury  trial,  the  constitution,  operating  with  the  statute,  gave 
the  right  of  appeal.'    But — 

§  90.  Partial  conflict.—  The  flexibility  with  which  statutes, 
in  partial  conflict^  will  sometimes  yield  to  one  another  without 
much  regard  to  the  comparative  dates  of  their  enactment,  does 
not  extend  to  the  like  conflicts  between  a  statute  and  a  written 
constitution.  The  constitution  will  never  give  way;  while,  on 
the  other  hand,  if  there  are  two  possible  constructions  of  the 
statute,  the  one  harmonious  with  the  constitution  and  the  other 
opposed,  the  harmonious  must  be  adopted.'    And  — 

Presumed  legislative  purpose. —  The  courts  will  presume  the 
legislature  intended  its  acts  to  be  reasonable,  constitutional 
and  just;  and,  when  possible,  consistently  with  any  fair  ren- 
dering of  the  words,  will  so  constrae  them  as  not  to  make 
them  otherwise.*    But  this  rule  will  not  be  carried  to  the  ex- 

I  Eskridge  u  a,  25  Ala.  80;  Crim.  10  N.  R  R.  103;  Wells  u  Ma  P.  &  R 

Pxoa,I,8804.  ,  Ga,  110  Ma  286, 10  a  W.  R.  080;  a  tip 

>Cnm.  Ptoa,  J,  %  804;  Johnson's  SimmonB*  Hardware  Ca,  100  Ma  118^ 

Oase^  1  GreenL  28a  18a  W.  R1125:  Rosenbergs. Weekes, 

sDnnoombe u  Pringle^  18  Iowb»  1;  67  Tex  678,  4  a  W.  R  880;  Ferguson 

Booeerelt  n.  Oodard,  52  Barb.  588;  v.  Stamford,  60  Conn.  482^  22  AtL  R 

ColweU   u  May's  Landing  Water  782;  a  u  Earing,  56  N.  J.  827,  26  Aa 

Power  Ca,  4  a  R  Oreen,  245;  New  R  015.] 

Orleans  n  Salamander  Ca,  25  La»       ^V.S.  v.  Coombs,  }2  Pet  72;  Par- 

An.  650;  Slack  VI  Jacob,  8  W.  Va.  612;  sons  v.  Bedford,  8  Pet  488;  Ham  u 

Camp  V.  Rogers^  44  Conn.  201;  P.  u  MoClaws,  1  Baj,  08»  06;  Murray  «l 

Peaoock,  08  HI  172;  Sutherland  ti  Gibson,  15  How.  (U.  a)  421;  Com.  fx 

De  Leon,  1  Tex.  250,  [46  Am.  D.  100;  <}etohell,  16  Pick.  452;  MoMullen  u 

Bassett  v.  Mills,  80  Tex.  162,  84  a  W.  Hodge,  5  Tex.  84;  Soott  u  Smart  1 

R  08;  Stanly  «.  Wabash,  100  Ma  Mich.  205;  Com.  v.  Edwards,  0  Dana^ 

485, 18  a  W.  R  700;  Quartiebaum  v.  447;  Eason  v.  a,  6  Eng.  481;  Hogg  v. 

a,  70  Ala  1;  P.  n.  Bbjdb,  88  CaL  111,  Zanesrille. Canal  &  Mfg.  Ca,  5  Ohio^ 

28PBaRl;Wiikinsiiia,118Ind.514.  41%  417;   Iowa  Homestead  Ca  u 
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tent  of  giving  the  enactment  a  meaning  plainly  repugnant  ta 
its  terms.' 

Webster,  21  Iowa,  231;  Newland  «  880, 18  AtL  R.  497;  Oarolina  Bank  u 

Marsh,  19  DL  876;  U.  a  v.  Beneoke^  Evans,  28  a  G  631,  6  a  £.  R.  881; 

98  U.  a  447;  New  York,  eta  B.  R  Union  Ca  ixShort,  77  BL  Ap^  44a] 
Ga  fk  Van  Horn,  07  N.  Y.  478;  Lnoas       '  French  vl  Tesohemaker,  24  OaL 

V.  Tippeoanoob  44  Ind.  624;   Broom,  618;  Bailey  u  Philadelphia,  eta  B.  R 

Leg.  Max.  (2d  ed.)  28;  [a  u  Clark,  29  Ca,  4  Haning.  (DeL)  889,  [44  Am.  D. 

N.  J.  L.  96;  Easley  u  Whipple^  67  698;]  Att  Gen.  «l  Ban  Claire^87  Wi& 

Wi&  486, 14  N.  W.  R.  904;  Learned  tn  40a    See  jMwi,  gg  146,  146;  [Home 

Cooley,  48  MisL  687;  Potter  u  Doug^  AsB'n  «  Nolan»  21  Mont  206, 68  Paa 

las  Co,  87  Ma  289;  Haney  «  a,  84  R.  78a] 
Ark.  268;  Small  a  Small,  129  Rl  St 
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CHAPTER  XIL 

THE  INTEBPEETATION  OF  WRITTEN  CONSTITXJTIONa 

§  91,  Elsewhere. — We  have  jnst  seen  that  a  statute  will^ 
when  possible,  be  so  interpreted  as  to  harmonize  with  the  writ- 
ten constitation.^  And  in  other  connections  the  doctrine  of  pro- 
nouncing a  statute  void,  in  whole  or  in  part,  when  in  conflict 
with  the  constitution,  is  explained.'    Thus,  we  saw  that, — 

Ihity  of  courts. —  When  a  statute  is  void,  as  in  conflict  with 
a  constitutional  inhibition,  the  courts  should  pronounce  it  so.^ 
But  — 

Duty  of  legislature. —  The  members  of  the  legislature  are, 
equally  with  the  judges,  sworn  to  support  the  constitution ;  if 
not  so  uniformly  learned  in  the  law,  many  of  them  are;  and  it  is 
no  more  permissible  for  the  one  body  to  pass  an  unconstitutional 
enactment  than  for  the  other  to  enforce  it.    So  that  — 

Legislative  decision. —  The  decision  of  the  legislature  on  the 
meaning  and  effect  of  the  constitution,  necessarily  involved  in 
the  making  of  a  statute,  should  be  respected  by  the  courts  when 
afterward  they  are  required  to  determine  whether  or  not  it  is 
constitutional.  Practically,  judges  differ  on  this  question ;  some 
manifesting  little  or  no  regard  for  the  opinions  of  the  law-makers. 
Greater  numbers,  with  a  higher  respect  for  a  co-ordinate  branch 
of  the  government,  refuse  to  annul  a  statute  as  unconstitutional 
until,  after  giving  full  weight  to  the  legislative  decision,  they 
discern  distinctly  and  affirmatively  that  it  is  wrong.  And  such 
is  plainly,  in  reason,  and  overwhelmingly  in  weight  of  authority, 

1  Ante,  %  90.  est  in,  and  is  not  affected  bj,  the  pro- 

^Ante,  §§  12, 16,  88,  87.  vision.    Q.  v.  McNulty,  7  N.  Dak.  169, 

•Fletcher  v.  Peck,  6  Cranch,  87;  78  N.  W.  R.  87;  P.  v.  Rensselaer,  15 

University  v.  Williams,  9  Gill  ft  J.  Wend  118;  Stickrod  v.  Com.,  86  Kj. 

366^  884,  [81  Am.  D.  73;J  1  Kent,  286,  5  a  W.  R.  580;  a  t\  Snow,  8  R.  L 

Com.  448;  Bailey  v.  Philadelphia,  etc  64;  Smith  v.  Inge,  80  Ala.  288;  Blaok 

RB.  Ga,  4  HarringL  (Del)  889,  [44  nFleeoe,2Lea(Tenn.),566;Gilbreath 

Am.D.09a    But  no  one  can  take  ad-  vl  Gilliland,  96  Tenn.  888,  82  a  W.  R. 

vantage  of  an  unconstitutional  pro-  260.] 

visfon  in  a  statute  who  has  no  inters 
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the  trae  rule.  Said  a  learned  judge :  ^  Instances  are  not  lacking 
to  show  that  the  judiciary,  in  essaying  to  shield  the  constitution 
against  the  presumed  aggressions  of  the  legislature,  has  itself 
become  the  greater  aggressor."  And  he  added :  "  If  there  ex- 
ist upon  the  mind  of  the  court  a  reasonable  doubt^  that  doubt 
must  be  given  in  favor  of  the  law."  *    Again, — 

§  91a.  Particular  prorision. — Ko  mere  general  considera- 
tions will  authorize  a  court  to  nullify  a  statute  as  unconstitu- 
tional.' Therefore  he  who  asks  such  judgment  should  point 
out  the  particular  provision  or  clause  violated.'  ^^  It  will  not 
do,"  said  Wallace,  J.,  ^^  to  talk  about  the  ^  spirit  of  the  consti- 
tution '  as  imposing  a  limitation  upon  the  legislative  power."  * 

iCbttea  «  Leon,  6  Fla.  610,  618^  Tben,  too»  the  judioiarjr  ought  to  ac- 
opinioD  by  Dupont^  J.;  Cheney  «.  oordto  the  legislature  as  much  pa- 
Jones,  14  Ha.  587;  Cutts  v.  Hardee,  rity  of  purpose  as  it  would  olaim  for 
88  Ga.  850;  P.  VI  San  Franoisoo,  eta  itself;  as  honest  a  desire  to  obey  the 
R  R.  Oa,  86  CaL  606;  Laf^y«tte  v>  oonstitution,  and,  also^  a  high  oapao- 
Jeimera»  10  Ind.  70;  GiUespie  t^  S.,  9  ity  to  judge  of  its  meaning;  Henoe^ 
Ind.  880;  S.  u  Cooper,  5  Blackt  258;  its  action  is  entitled  to  a  respect 
Santo  V.  S.,  d  Iowa,  165,  [68  Am.  D.  whioh  should  beget  caution  in  at- 
487;]  Baltimore  t^  S.,  15  Md.  876;  tempting  to  set  it  aside.**  Brown  v. 
Tyler  V.  R,8  Mioh. 820;  Rich  v.  Flan-  Busui,  24  Ind.  lOi  107;  [LiCe  Ins.  Ca 
der8»  80  N.  H.  804;  Boston  v.  Cum-  vl  Ray,  50  Tex.  519;  Lawton  u  Waite, 
mins»  16  Ga.  102;  Inkster  v.  Carver,  79  N.  W.  R.  821  (Wi&);  MoGovem  v. 
16  Mich.  484;  Astor  v.  New  York,  62  Hope,  42  AtL  R.  880  (N.  J.);  Went- 
N.  Y.  667,  575;  Kemgan  n  Force,  68  worth  u  Racine  Ca,  09  Wi&  26,  74 
N.  Y.  881;  Penn^lvania  R  R  Ca  u  N.  W.  R  551;  Cummings  v.  Hyatt,  54 
Riblet,  66  Pa.  St  164,  [5  Am.  R  860;]  Neb.  685^  74  N.  W.  R  818;  Lyman  v. 
Territory  v.  Lee,  2  Mont  124;  Chi-  Gramercy  Club,  50  N.  Y.  Sup.  1004; 
oago,  eta  R  R  Ca  V.  Smith,  62  IlL  Q.v.  Marion  Ca,  128  Ma  427, 80  a  W. 
268,  [14  Am.  R  99;]  Gutman  v.  Vir-  R  108.] 

ginia  Iron  Ca,  5  W.  Va.  22;  Osburn  ^Ante,  §§  8a-4L  [A  statute  is  not 
V.  Staley,  5  W.  Va.  85»  [18  Am.  R  640;]  unoonstitutional  because  it  is  unjust 
Smithee  v.  Garth,  88  Ark.  17;  In  re  Praigg  v.  Western  Ca,  148  Ind.  858, 
Clinton  Street*  2  Brews.  699;  Coyne  42  N.  R  R  750.  The  burden  is  on  him 
Vt  Weaver,  84  N.  Y.  886^  In  a  Cali-  who  alleges  unoonstitutionalitf  to 
fomia  oase  Sanderson,  J.,  observed:  prove  it  beyond  a  doubt  S.  u  Ad- 
'<  It  is  well  settled  that  every  act  de-  dington,  77  Ma  110 
liberately  passed  by  the  legislature  'Davis  v.  S.,  8  Lea,  876,  878;  Stock- 
must  be  regarded  by  the  courts  as  ton,  eta  R  R  Ca  «.  Stookton,  41  Cal. 
valid,  unless  it  is  olearly  and  mani-  147;  Beyman  «.  Black,  47  Tex.  558: 
festly  repugnant  to  some  provision  Brown  u  Fifield,  4  Mich.  822. 
of  the  constitution."  P.  v.  Sassovich,  ^  Stockton,  eta  R  R  Ca  tx.  Stock- 
29  CaL  480,  482.  Said  Fraser,  J.,  in  ton,  nijpra,  p^  162;  [Lommen  «,  Min- 
Indlana:  ''The  courts  should  never  neapolis  Ca,  65  Minn.  106^  68  N.  W. 
strike  dovm  a  statute  unless  its  con-  R  58.] 
fliot  with  the  oonstitution  is  dear. 
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§  9S.  Interpreted  similarly  to  statutes,—  Our  constitutions, 
being,  like  statutes,  written  instruments  and  laws,^  are,  in  the 
main,  similarly  interpreted.*  There  are  minoi  differences  some- 
times recognized ; '  as, — 

Less  technical. —  Partaking  more  of  the  nature  of  popular 
writings,  it  is  not  unfrequently  observed  that  meanings  less 
technical  may  be  given  to  their  words  and  phrases.^ 

State  emd  TTnitei  States^  contrasted. — The  constitution  of  the 
United  States  consists  chiefly  in  a  grant  of  enumerated  powers ; 
hence,  in  interpreting  it,  the  courts  presume  the  existence  of  no 
power  not  expressly  or  impliedly  conferred.  On  the  other  hand, 
a  state  constitution  proceeds  on  the  idea  that  all  legislative 
functions  are  in  the  legislature ;  therefore,  in  its  interpretation, 
the  powers  not  taken  away  by  the  United  States  constitution 
are  presumed,  except  as  expressly  or  by  implication  denied.*  In 
reason,  these  propositions  require,  at  least,  the  limitation  that, 
where  the  power  in  controversy  relates  to  international  inter- 
course, to  jurisdiction  on  the  high  seas,  or  to  any  other  thing 
beyond  the  state  territory,  its  existence  among  the  functions  of 

^Ante,  %  4  llo,  SOL  Morrison  p.  Bachert,  112  Pk.  Si  822, 

SP.  «.  Potter,  47  N.  Y.  87^;  Spring-  5  AtL  R  789;  Com.  v.  Clark,  7W.A 

field  VL  Edwards,  84  BL  62e,  648;  P.  u  a  127;  Henshaw  v,  Foster,  9  Pick. 

Fandber,  50  N.  T.  288,  291;  Daily  v.  812;  St  Louis  R.  B.  Ca  v.  Evans,  85 

Swope,  47  Miss.  887;  Hess  v.  Pegg,  7  Ma  807.] 

N«v.  SS;  LoaTenwortli  u  Miller,  7       »P.  v.  Flagg,  46  N.  Y.  401;  Page  «. 

KaB.479,  [12Ain.R4d5;]  WaUseru  AUen,  68  Pa.  St  888,  [98  Am.  D.  272;} 

Cincinnati,  21  Ohio  St  14»  [8  Am.  R.  Bushnell  v.  Beloit,  10  Wi&  195;  P.  v. 

24;]  Brown  v.  Fifield,  4  Mich.  822;  P.  Coleman,  4  CaL  46^  [60  Am.  D.  681;] 

«L  WalL  88  QL  75;  P.  r.  Gardner,  45  MoMillen  u  Lee,  6  Iowa,  891;  In  re 

N.  Y.  812L  Clinton  Street,  2  Biewa  599;  La&y- 

•OanoU  VL  a,  58  Ala.  896w  See  Wol-  ette,  eta  B.  B.  Ca  t;.  Geiger,  84  Ind. 

cott  n.  Wigton,  7  Ind.  44  185;  Leavenworth  v.  Miller,  7  E!an. 

«Manl7  «.  a,  7  Md.  135;  Greencas-  479,  [12  Am.  R.  425;]  Walker  u  Cin- 

tie  Township  u  Black,  5  Ind.  557:  a  cinnati,  21  Ohio  St  14;  Cotten  v,  Leon, 

V,  Mace,  6  Md.  887;  P.  v.  Fancher,  6  Fla.  610, 619;  Woods' Appeal,  75  P^ 

mpra;  Cronise  «.  Cronise,  54  Pa.  St  St  59.    [Unlike  that  of  the  United 

255i  [Narrow  and  technical  reasoning  States,  the  constitution  of  the  state 

is  not  to  be  applied  to  constitutions,  is  not  a  grant  of  power.    The  state 

inasmuoh  as  th^  are  instruments  legislature    is  to   be    regarded  as 

framed  by  the  pec^e  for  themselves,  possessing  inherently  all  power,  and 

" upon whioJi,''a6 charts^  "every man,  the  constitution  is  a  limit,  not  a 

lefuned  oar  UBleanied,.may  be  able  to  grant    Henley  v.  a,  98  Tenn*  661; 

tnoe  the  leadii^g  princdplee  of  gov-  Stratton  «.  Morris,  98  TenzL  611;  H.  It 

enunent"    Cooley,  Const  lim.  59;  Co.  «.  Hicks,  9  Bax.  446.] 
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the  United  States,  and  non-existence  among  those  of  the  state^ 
should  be  the  prima  facie  presumption. 

§  92a.  Instances  of  same  rales  as  for  statutes. —  Some  in- 
stances of  interpreting  a  constitution  by  the  same  rules  as  a 
statute  are — 

Retrospective. —  Commonly  a  constitutional  provision  is  not 
applied  to  annul  what  a  prior  statute,  valid  when  enacted,  had 
established,  however  contrary  to  its  newly-ordained  rule.^  Yet 
often  —  doubtless  more  frequently  than  with  statutes  —  a  retro- 
spective application  will  be  required  to  carry  out  the  evident 
intention  of  the  makers,  or  the  obvious  reason  for  a  clause,  and 
then  such  application  will  be  made.'    And  — 

Intent  of  makers — History ^  etc. — The  rule  that  the  intent  of 
the  makers,  as  appearing  on  the  face  of  the  particular  provision 
and  the  entire  instrument,  illumined  by  pertinent  historical  facts 
and  surroundings,'  yet  not  by  individual  declarations,  such  as 
the  debates  in  the  convention  which  framed  it,*  shall  prevail 
over  the  latent  meanings  of  words  and  phrases,  but  not  to  the 
disregard  of  the  true  import  of  what  is  plain,*  is  applied  to 
constitutions  the  same  as  to  statutes.* 

§  92b.  Requiring  legislation  or  not.— As  already  seen,^ 
some  constitutional  provisions  bind  only  the  legislative  con- 
science until  statutes  to  carry  them  out  are  enacted,  and  others 
operate  at  once  as  laws.  The  question  depends  on  their  terms 
and  the  subject.  A  plain  instance  is  a  declaration  that  '^  the 
privilege  of  the  debtor  to  enjoy  the  necessary  comforts  of  life 

1  Indiana  v.  Agricultural  Soo.,  S5  v,  Balph,  111  Pa.  St  865, 3  AtL  R.  220; 

Pa.  St  857;  Herman  v.  Phalen,  14  P.  v.  May,  9  Cola  80, 10  Pfta  R  641; 

How.  (U.  S.)  79;  League  v^De  Young,  P.  v.  Chapman,  61  CaL  262;  a  v. 

11  How.  (U.  S.)  186.    And  see  Com.  v,  Closkej,  5  Sneed,  484;  Luehrman  «. 

Collis,  10  Phila.  480;  Doddridge  u  Taxing  Dist,  8  Lea  (Tenn.),  481.] 

Stout,  9  W.  Va.  70a  •  HiUs  u  Chicago,  60  III  86;  Spring- 

sjn  re  Lee  ft  Ca'8  Bank,  21  N.Y.  a  field  u  Edwards,  84  IlL  626,  64a 

[The  rule  that  a  law  is,  in  the  ab-  *  P.  ix  Potter,  47  N.  T.  875;  a  «. 

senoe  of  clearly  apparent  intent  to  Parsons,  11  Vroom,  1;  a  v.  Newark, 

the  contrary,  prospectiTB  only,  ap-  11  Vroom,  71,  550.    [The  same  rules 

pliee  to  constitutions,    av.  Greer,  78  of  construction  apply  to  constitu- 

Ma  188;  Leete  v.  State  Bank,  115  Ma  tions  as  to  statutes.    P.  v.  Potter,  47 

184,  21  a  W.  R  78a]  N.  Y.  875;  In  re  N.  Y.  District  R.  R 

>  P.  V.  Gies,  25  Mich.  88;  P.  u  Fan-  Ca,  42  Hun,  621;  Oakland  Ca  v.  Hil- 

Cher,  50  N.  Y.  28a  ton,  69  CaL  479, 11  Paa  R  a] 

«  Beardstown  v.  Virginia,  76  III  84;  ?  Ante,  §§  llo,  note^  14. 
Taylor  «i  Taylor,  10  Minn.  107;  [Com. 
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shall  be  recognized  by  wholesome  laws ; "  the  courts  that  en- 
force laws,  not  make  them,  cannot  give  effect  to  this  provision 
without  legislative  aid.^  On  the  other  hand,  it  is  equally  plain 
that  no  legislation  is  necessary  to  enable  the  supreme  court  of 
the  United  States  to  take  original  jurisdiction  of  a  suit  between 
two  states,  under  the  clause  of  the  constitution  that  the  judi- 
cial power  shall  extend  "  to  controversies  between  two  or  more 
states." '  If  some  other  cases  are  less  clear,  still  the  principle 
which  controls  these  will  determine  how  the  result  should  be.* 
§  92e.  Other  doctrines^ —  applicable  to  the  interpretation 
alike  of  statutes  and  constitutions, — appear  in  the  discussions 
in  other  chapters.  The  foregoing  are  sufficient  here  as  ex- 
plaining the  similarities  and  differences. 

iQieen  «i  Aker,  11  Ind.  82a  8 14;  Gilbert  tn  U.  a,  8  Wall  868; 

>Cozi0tX7.  &,art8,§3;E:entttoky  Parish  v.  U.  S.,  8  WaU.  489.    [Ck)n8ti* 

n  Ohio^  24  How.  (TJ.  &)  66L  tutional  provisioiis  which  are  pro- 

s  Jackson  n  CoUins,  16  R  Monr.  hibitive  are  self-executing,  propria 

214;  8.  u  Weston,  6  NeU  16;  Com.  v,  vigore,  and  requiring  no  legiBlative 

Harding.  87  Flk  St  843;  Ex  parted  action  to  execute  them.    Oakland 

63  Ala.  381;  Gom.  «i  Collis,  10  Phila.  Ga  v.  Hilton,  68  OaL  470^  11  Paa  R 

480;  Doddridge  «.  Stouts  0  W.  Va.  8;  Householder  u  Kansas  Ci^,  88 

70S^  709L    See^  M  illustiatiTab  amie,  ICa  48a] 
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OHAPTEB  XIIL 

THE  M£ANmOS  OF  THE  LAI^GUAGEL 

§  92d,  Flexibility  of  language. — The  possible  forms  of 
thought  are,  like  the  source  whence  the  thinking  mind  pro- 
ceeds, or  the  universe  it  is  fashioned  to  mirror,  infinite.  If 
hitherto  the  actual  in  thought  has  had  its  limit,  the  reason  ia 
simply  that  the  end  of  the  progress  of  the  mind  through  eter- 
nity is  not  reached.  Language  is  the  offspring  of  the  past,  but 
its  life  is  in  and  for  the  ever  opening  and  progressive  f oftnre. 
Its  principal  mission  is  to  convey,  from  one  mind  to  another, 
the  new  thoughts  as  they  arise ;  for  the  old  is  continually  dying, 
while  the  new  is  being  born.  If  each  word  had  a  single  fixed 
and  unchanging  meaning,  and  if  there  were  simply  certain  es- 
tablished collocations  of  words,  each  with  its  one  signification, 
the  powers  of  language  would  be  very  limited^  and  it  could  never 
express  a  new  idea.  It  would  be  completely  unadapted^to 
human  use.  As  things  are,  it  is  one  of  the  most  marvelous  of 
the  mysteries  attendant  on  human  life.  ^^  There  is,"  said  a 
learned  judge,  '^  no  word  in  the  English  language  which  does 
not  admit  of  various  interpretations."  ^  And  no  bound  can  be 
set  to  the  ever-varying  combinations  of  words,  conveying  both 
the  old  thoughts  and  the  new, —  thoughts  which  the  inventors 
of  the  words  had,  and  those  which  they  had  not.  Thus  won- 
derfully flexible  is  language  I    Hence, — 

§  93.  Statute  as  words  in  eomj^ination. —  In  interpreting  a 
statute  we  do  not  contemplate  it  as  a  series  of  words,  each  with 
its  particular  signification,  but  as  words  combined  to  convey 
what  they  could  not  singly.  While  we  do  not  shut  our  eyes  to 
the  letter,  we  look  most  of  all  for  the  spirit  —  the  effect  of  the 
combination  in  the  circumstances  and  connections  wherein  it 
was  made.  ^*  The  letter  killeth,  but  the  spirit  giveth  life."  ^ 
Says  an  old  maxim,  qui  hasret  m  Utera  hasret  in  oartioe^  if  we 

iPoUook,  a  B.,  in  Beg.  v.  Skeen,       '3  Cor.  iii  a 
BeU  a  a  97, 1S4 
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adhere  to  the  letter,  we  go  only  skin-deep  into  the  meaning.^ 
One  minor  form  of  this  doctrine  is  that  — 

Intent  gathered  from  whole. — The  intention  of  a  statute, 
gathered  from  the  whole  of  it,  will  prevail  over  the  strict  sense 
of  its  terms,  when  sach  constrnction  will  not  work  injustice  or 
involve  an  absurdity.'    And  — 

Reasomible. —  "All  laws,"  said  Field,  J.,  speaking  for  the  su- 
preme court  of  the  United  States,  "  should  receive  a  sensible 
construction.  General  terms  should  be  so  Umited  in  their  ap- 
plication as  not  to  lead  to  injustice,  oppression,  or  an'  absurd 
consequence.  It  will  always,  therefore,  be  presumed  that  the 
legislature  intended  exceptions  to  its  language  which  would 
avoid  results  of  this  character.  The  reason  of  the  law  in  such 
cases  should  prevail  over  its  letter."  *    Still, — 

Meanings  of  words. —  The  meanings  of  the  words  are  not  to 
be  lost  sight  of.  They  will  vary  with  the  subject,  context  and 
other  circumstances ;  *  yet  the  legislature  will  be  presumed  to 

1  Broom,  Leg.  Max  (2d  ed.)  (!»34;  Sco-  v.  New  York  Central  R.  R  Ca,  8  Abb. 

field  V,  Collins,  8  Cow.  89,  96;  P.  v.  Ap,  889;  Bailey  v.  Com.,  11  Bush,  68a 

Utica  In&  Ca,  15  Johna  858,  [8  Am.  ^Ex^  parte  Ellis,  11  CaL  222;  San 

D.  243;]  Minor  «l  Meohanics'  Bank,  1  Jos^  v.  San  Joed,  eta  R.  R  Ca,  58 

Pet  46,  64;  Baa  Abr.,  Stat  I,  5,  6;  Cal.  475;  [Hooper  v,  Creager,  84  Md. 

1  BL  CoQL  61;  a  u  Savage,  82  Me.  195,  85  AtL  R  967,  85  L.  R  A  202; 

588: 1  Domat  (Cush.  ed.),  p.  84;  Eyston  Chandler  v.  Lee,  1  Idaho  (N.  a),  851 ; 

V.  Studd,  2  Plow.  459,  465,  where  it  is  XJ.  a  v.  Snow,  4  Utah,  821, 9  Paa  R 

said:  *"  It  is  not  the  words  of  the  law,  697;  Smith  v.  P.,  47  N.  Y.  880;  Jerome 

bat  the  internal  sense  of  it,  that  Park  v.  Board,  11  Abb.  N.  C.  842;  P. 

makes  the  law;  and  our  law,  like  all  v.  Commissioner,  95  N.  T.  554;  P.  u 

others,  consists  of  two  parts,  namely,  Lacombe.  99  N.  Y.  48, 1  N.  R  R  599L 

of  body  and  soul.    The  letter  of  the  This  rule  is  especially  applicable  to 

law  IS  the  body  of  the  law,  and  the  the  code  of  civil  procedure.    Har- 

sense  and  reason  of  the  law  is  the  soul  beck  v.  Pupin,  55  Hun,  885,  8  N.  Y. 

of  the  law;   .   .   .   and  it  often  hap-  Sup.  695;  P.  v.  Buffalo,  57  Hun,  577, 

pens  that  when  you  know  the  letter  11  N.  Y.  Sup.  814.  See  also  Chippewa 

you  know  not  the  sense,  for  some-  Supervisors  v.  Attorney-General,  65 

times  the  sense  is  more  confined  and  Mich.  408,  32  N.  W.  R  651;  Peninsu- 

contracted  than  the  letter,  and  some-  lar  Ca  v.  Duncan,  28  Mich.  180 ;  Chou- 

times  it  is  more  large  and  efitensiva"  teau  v.  Rowse,  90  Ma  191,  2  a  W.  R 

Dwar.  Stat  (2d  ed)  552;  Holbrook  v.  209;  Wabash  v.  Binkert,  106  IlL  298; 

Holbrook,  1  Pick.  248,  254;  Church  Reinecke  v.  P.,  15  IlL  Ap.  241.] 

V,  Crocker,  8  Mass.  17,  21;  a  v.  Lane,  •  U   a  v.  Kirby,  7  Wall.  482,  486, 

8  Ired.  256;  New  Orleans,  eta  R  R  487;  Matthews  n  Cold  well,  2  Disney, 

Ca  V.  Hemphill,  85  Misa  17;  Direct  279;  P.  v.  Admire,  89  IlL  251. 

IT.  a  Cable  Ca  v.  Anglo- American  ^Mclntyre  v.  Ingraham,  85  Miss. 

Tel  Ca,  2  Ap,  Caa  894,  412;  Murray  25;  Simonds  v.  Powers,  28  Vt  854; 
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have  mtended  what  it  said  and  to  have  understood  the  signifi- 
cance of  language.^  And  such  presumed  intent  will  be  carried 
out  in  the  construction  unless  another,  in  some  legitimate  way, 
affirmatively  appears.' 

§  94.  Unity  of  meaning. —  In  a  book  not  strictly  of  the  legal 
class  we  read :  "  No  sentence  or  form  of  words  can  have  more 
than  one '  true  sense ; '  and  this  only  one  we  have  to  inquire  for. 
This  is  the  very  basis  of  all  interpretation.  .  .  .  Every  man 
or  body  of  persons,  making  use  of  words,  does  so  in-order  to 
convey  a  certain  meaning;  and  to  find  this  precise  meaning  is 
the  object  of  all  interpretation.  To  have  two  meanings  in  view 
is  equivalent  to  having  no  meaning,  and  amounts  to  absurdity. 
.  .  •  The  fictitious  law  case,  composed  by  Pope  and  Fortes- 
cue,  as  having  ensued  in  consequence  of  Sir  John  Swale  having 
bequeathed  to  his  friend  Mr.  Straggling  ^  all  my  black  and  white 
horses,'  when  there  were  found  six  black  horses,  six  white  ones, 
and  six  that  were  black  and  white,  or  pied  horses,  is  certainly 
entertaining.  Yet  the  question  ought  never  to  have  arisen 
*  whether  the  pied  horses  were  included  in  the  legacy,'  as  was 
assumed  by  those  gentlemen.  As  there  can  be  but  one  mean- 
ing attached  to  any  sentence,  the  testator  could  not  have  meant 
by  his  words  all  black  and  all  white  horses,  and,  at  the  same 
time,  all  black  and  white  horses.  The  only  difficulty  arising 
from  this  will  could  be  this :  whether  the  testator  meant  to  be- 
queath to  Mr.  Straggling  all  black  and  all  white  horses,  or  all 
black  and  white  horses."*  So,  applying  this  doctrine  to  a 
statute^ — 

§  95.  Illustrations. — If  the  legislature  should  direct  the  of- 
ficers of  a  court  in  a  particular  emergency  to  aiier  standj  the 
meaning  could  not  be  that  a  part  might  sit  while  the  rest  stood ; 
because  this  interpretation  would  give  a  duplicate  sense  to  the 

Smith  V,  RandaU,  0  OaL  47,  [05  Am.  Cable  Ca  u  An^o-American  TeL  Ca, 

D.  475;]  P.  u  Hoffman,  87  N.  Y.  .9;  2  Ajx  Gas.  894,  413;  Thurman  v.  a,  18 

Whitnej  v.  Whitney,  14  Maas.  88, 92;  Ala.  276;  The  Sam  Slick,  2  Curt  G  Q 

Holbrook  v.  Holbrook,  1  Pick.  248;  480. 

Somerset  cu  Dighton,  12  BCass.  888;  3Lane«.Sohomp,5C.  RGreen,82; 

a  V,  Judge  of  Ninth  Judicial  District,  GarriguB  v.  Parke,  89  Ind.  88. 

12  La.  An.  777 ;  Caledonian  By.  Ca  v.  '  Lieber,  Legal  and  Political  Herme- 

North  British  By.  Ca,  6  Ap.  Caa  114,  neutics,  pp.  88-8a    And  see  8,  v,  Lay- 

12a  man,  8  Blackf.  830;  Beg.  u  Hamilton, 

iAnte,  gg  72,  80;    Woodbury  v.  1  Car.  &  K.  2121 
Berry,  18  Ohio  St  456;  Direct  U.  a 
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simple  expressiou.  Or,  if  the  provision  was  that  no  fees  be 
taken  for  execnting  a  mcmdamus  or  a  oapiasj  the  meaning  coald 
not  be  to  forbid  fees  for  one,  to  be  eleoted,  not  for  the  other; 
since  here  also,  to  work  this  result,  a  duplicate  signification 
must  be  drawn  from  one  compact  form  of  language.  There 
isau  be  no  doubt  of  the  soundness  of  this  doctrine  when  applied 
to  such  a  writing  as  a  statute.    And, — 

Further  of  doctrine. —  If  one  says  that  his  time  and  money 
are  valudbley  he  cannot  mean  that  his  money  is  valuable  in  a 
serious  sense,  and  his  time  ironically  so;  though  he  may  intend 
to  be  understood  either  as  serious  or  as  ironical  in  the  entire 
expression.  Still  there  are  writings, —  as,  for  example,  com- 
positions in  poetry  or  prose  intended  to  instruct  or  amuse  by 
way  of  suggestion  rather  than  exact  delineation  or  precept, — 
the  e£9cacy  of  which  consists  in  giving  various  and  perhaps 
conflicting  meanings  to  a  single  sentence,  or  even  a  single  word, 
where  the  reader  is  to  accept  all  the  meanings,  or  as  many  of 
them  as  he  has  capacity  for,  or  to  choose  between  them. 

§  9oa.  Same  word  in  same  statute^  etc. —  In  a  sort  of  gen- 
eral way  it  is  sometimes  worth  considering,  that,  if  a  particular 
word  occurs  repeatedly  in  a  statute,  or  in  different  statutes  on 
the  same  subject,  the  meaning  may,  prima  facie^  be  deemed 
identical  in  all  the  places.  This  doctrine  is  occasionally  ex- 
pressed in  even  stronger  terms.^  The  presumption  is  in  no 
form  held  to  be  conclusive,'  and  the  fact  is  sometimes  very 

1  Courtauld  v.  Legh,  Law  Rep.  4  same  construction.    White  v.  Hunt, 

Ex  126,  130;  James  v.  Dubois,  1  Har-  1  HalBt  415;  Koch  v.  Vanderhoof»  49 

riaon,  285;  Com.  u  Morrison,  2  A.  K  N.  J.  L.  621,  9  AtL  B.  771;  Hoag  v. 

Mar.  75,  82;  Pitte  v.  Shipley,  46  OaL  Howard,  55  CaL  664;  Gunning  ix  P., 

154;  [Rhodes  v.  Weldy,  46  Ohio  St  86  III  Api  174] 

234.  20  N.  E.  R  461;  Toedtmeier  v,  Sabseqaent  on   same  sabjeet— 

County,  34  Oreg.  66,  64  Paa  R.  964;  Where,  in  a  subeequent  statute  on 

Postal  TeL  Ckx  v.  Railroad  Qa,  96  Va.  the  same  subject,   the  legislature 

661,  32  &  E.  R  468;  Brown  v.  Turner  uses  different  language  in  the  same 

(Mass.),  54  N.  E.  R  610;  Collins  v,  connection,  an  intended  change  of 

Wiehoit,  36  Ma  Ap.  585;  Henry  v,  the  law  may  be  presumed.    Lehman 

Trustees,  48  Ohio  St.  071,  80  N.  R  R  v.  Robinson,   59   Ala.   219;  Rich   v. 

1132.  When  the  legislature  has  made  Keyser,   64  Pa.  St  86;   [Stump  v, 

use  of  one  word  or  a  particular  ex-  Hornback,  94  Ma  26,  6  S.  W.  R  366; 

pression,  the  same  words,  in  other  pro-  Burwell  v,  TuUis,  12  Minn.  572 ;  Heins- 

oeediitgB^  unle»B  the  contrary  manir  sen  v,  S.,  14  Cola  228,  23  Paa  R  995.J. 

fctUp  agfpean,  should  receive  the  ''Texas  ti^  Whiter  7  Wall  700;  Fea- 


§  96.]  IirT£SPfiBTATIOH.  [bOOK  II. 

palpably  otherwise.^  Even  the  same  Avord  in  a  single  sentence 
creating  an  offense  has  been  adjudged  to  have  different  mean- 
ings in  different  parts  of  the  sentence.^  Of  course,  the  rule 
is  not  applicable  to  statutes  on  different  subjects ;  the  subjecta 
will  govern  the  meanings,  and  they  may  be  very  different.* 
Yattel,  writing  of  treaties,  states  what  is  believed  to  be  equally 
sound  in  statutory  interpretation.  "  If,"  he  says,  "  any  one  of 
those  expressions  which  are  susceptible  of  different  significa- 
tions occurs  more  than  once  in  the  same  piece,  we  cannot 
make  it  a  rule  to  take  it  everywhere  in  the  same  signification. 
For  we  must  take  such  expression,  in  each  article,  according 
as  the  subject  requires, — pro  svhstrata  materia^  as  the  masters 
of  the  art  say.  The  word  day^  for  instance,  has  two  signified^ 
tions.  If  therefore  it  be  said  in  a  convention  that  there  shall 
be  a  truce  of  fifty  days,  on  condition  that  commissioners  from 
both  parties  shall,  during  eight  successive  days,  jointly  en- 
deavor to  adjust  the  dispute, —  the  fifty  days  of  the  truce  are 
civil  days  of  twenty-four  hours;  but  it  would  be  absurd  to 
understand  them  in  the  same  sense  in  the  second  article,  and 
to  pretend  that  the  commissioners  should  labor  eight  days  and 
nights  without  intermission." ' 

§  96.  Legal  meaning. —  A  statute  being  a  law,*  words  in  it 
which  have  acquired  a  particular  legal  meaning  are,  in  the  ab- 
sence of  circumstances  otherwise  controlling  them,*  given  this 
meaning  in  the  interpretation.^  Frequent  illustrations  of  this 
doctrine  occur  in  cases  of  —  ^ 

gin  V.  ComptroUer,  42  Ala.  516»  522;  ^  Yattel,  Law  of  Nations,  h  8;  oh.  17». 

Bupp  «.  Swineford,  40  Wi&  28;  Reg.  §  281. 

V.  Kent,  2  Q.  a  686,  69a  ^Ante,  §§  7,  llo. 

1  AngeU  V.  Angell,  0  Q.  R  828, 856.  •  Post,  §  204 

SReg.  u  AUen,  Law  Repi  1  a  Q  7  Apple  v.  Apple,  1  Head,  848;  Ste^ 

867,  871,  87a  phenson  v.  Higginson,  8  H.  L.  Ca& 

*  Post,  §  98a;  East  India  Interest,  688;  S.  v.  Mace,  5  Md.  387;  Merohants*^ 

8  Bing.  198,  196;  Kiver  Wear  Com-  Bank  v.  Ckx)k,  4  Piok.  405;  Adams  v. 

missioners  u  Adamson,  2  Ap.  Cas.  Turrentine,  8  Ira  147;  U.  S.  v.  Magill, 

743,  768;  JoUifte  v.  Rice,  6  C.  a  1,  9;  1  Wash.  C.  a  468;  jE;^ ixirte  Yinoent, 

Rupp  V.  Swineford,  supra;  Feagin  v.  26  Ala.  145,  [62  Am.  D.  714;]  post. 

Comptroller,  supra;  CaldweU's  Case,  §  242;  [BedeU  v,  Janney,  4  Oilm.  198; 

19  Wall  264;  Jones  v.  Dexter,  8  Fla.  Steere  v.  Brownell,  124  JM  27, 16  N. 

276;  [a  u  Knowles  (Md.),  45  AU.  K  R  R  26;  Herring  v.  Poritz,  6  UL  Ap. 

877.]  208 ;  MoNichol  v.  Agency,  74  Ma  457 ; 

Robbing  v.  Omnibus  Ca,  82  CaL  472.] 
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§  97.  Be-enaeted  statutes^  phrases,  and  words. —  If,  there- 
fore, a  statute  employs  terms  or  modes  of  expression  which  had 
acquired  a  definite  signification  in  previous  enactments  on  the 
same  or  some  analogous  subject,  the  established  interpretation 
will,  in  the  absence  of  any  special  indication  to  the  contrary, 
prevail.*  And  it  is  the  same  where  an  entire  statute,  having 
received  a  judicial  interpretation,  expires  or  is  repealed  and  is 
afterward  re-enacted  in  the  same  language:  here  the  legisla- 
ture, being  presumed  to  know  the  prior  law,'  is  presumed  to 
have  adopt^  the  meaning  already  given  it  by  the  courts.' 
But,— 

Adopted  from  other  state  or  country. — Where  the  adopted 
provision  is,  with  its  construction,  foreign,  one  of  the  elements 
of  the  problem  is  different.  The  courts  do  not  know  the  laws 
of  other  states  and  countries  except  when  proved  to  them ;  * 
neither,  a  fortiori^  does  the  legislature.  Yet  they  know  the 
laws  of  England  prior  to  the  settlement  of  this  country,  and 
perhaps  to  some  extent  the  later  ones ;  and  under  statutes  those 
of  sister  states  are  generally  provable  by  simple  methods.' 
When,  therefore,  a  statutory  provision  is  adopted  from  another 
state  or  country,  the  following  of  the  foreign  construction  may, 
in  reason,  be  presumably  intended  in  some  circumstances,  not 

^TheAbbot8fQrd,98U.S.440;n.a  AI&  61;  Tuxbury's  Appeal,  67  M& 

V.  Gilmore,  8  WaU.  880;  WiUiams  v.  267;  O'ByrneB  v.  &,  51  Ala.  25;  Gota 

Lear,  Law  R  7  Q.  &  285;  Vl^hitcomb  v.  Rofl8»  66  Me.  161.    Said  Woodburj, 

t!L  Rood,  20  Vt  40;  U.  S.  v.  Wilson,  J.,  in  the  supreme  court  of  the  United 

Bald.  78,  06;  Sheppard  i;^  Qoenold,  States:  "With  the  knowledge  of  our 

Vaugh.  150;  MoKee  v.  McKee,  17  Md.  oonstruction,  like  words  being  again 

352;  Bockmaboye  v.  Mottichund,  8  repeated  bj  congress,  it  may  be  oon* 

Moore,  P.  CL  4»  ^  Eng.  Ih  &  £q.  84;  sidered  that  a  like  construction  was 

County  Seat  of  Ldnn,  16  Kan.  500;  intended,  and  was  expected  to  be 

Sk  VL  Brewer,  22  La.  An.  278;  Wool-  given  to  those  worda*'     ttason  v. 

sey  IX  Cade,  64  Ala.  878,  [25  Am,  R.  Fearson,  0  How.  (U.  a)   248,  258; 

71t]  [Sanders  tn  Bridges,  67  Tex.  08,  2  a 

^Ante,  gg74»  75.    [Prior  repealed  W.  R  663;  Handlin  v.  Morgan  Ca, 

statutes  may  be  used  to  ascertain  57  Ma  114;  Northcutt  v.  Eager,  183 

the  meaning  of  terma    U.  a  vi  Le  Ma  265,  88  a  W.  R.  1125;  Hilliker  v. 

Bris,  121  U.  a  278,  80  U  ed.  046.]  R  R  Ca,  152  Ind.  86, 52  N.  £.  R  607; 

>  Myrick  v.  Hasey,  27  Ma  0,  [46  Am.  Calhoun  v.  Little,  106  Qa.  886»  82  a 

D.  583;]  Ruokmaboye  JX  Mottiohimd,  K  R  86,  48  L.  R  A  630.] 

supra;  Mansell  v,  Reg.,  8  Ellis  &  R  ^  Bishop,  Mar.,  DIy.  ft  a,  gg  1106^ 

54  78;  Bank  of  Mobile  ix  Meagher,  1106, 1100. 

33  Ala.  622;  La  SeUe  v.  Whitfield,  12  » Id,  §g  414-417,  422,  423-426. 
La.  An.  SI;  Ex  parte  Matthews^  52 

101 
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80  absolntely  in  others.  In  the  adjudications  on  this  qaestion, 
no  nice  distinctions  have  been  drawn;  but,  in  a  general  way, 
it  is  held  that  a  word,  phrase  or  statutory  provision,  adopted 
from  the  laws  of  another  state,^  or  from  England,'  or  even  from 
the  civil  law,'  will  ordinarily  receive  the  construction  it  bad  in 
the  law  whence  it  was  taken.^  Yet  it  is  deemed  also  that  the 
foreign  exposition  is  not  conclusive,'  or  in  so  high  a  d^^o 
controlling  as  the  domestic'  Thus,  for  example,  a  prior  inter- 
pretation from  another  state  will  not  be  followed  when  antag- 
onistic  to,^  or  further  than  harmonious  with,'  our  own  laws  and 
judicial  usages.    In  like  manner, — 

1  Rigg  v.  Wilton,  18  III  16,  [54  Am.  Eastern  Ca,  1^9  U.  a  295,  48  I*  edL 

D.  419;]  a  V.  Rowley,  12  Conn.  101;  752.] 

McKenzie  v,  a,  6  Eng.  594;  CampbeU  '  McCartee  v.  Orphan  Asjlom  Soci- 
V.  QiiinUn,  8  Scam.  288;  Draper  v,  ety,  9  Cow.  437,  [18  Am.  D.  516;]  Ken- 
Emerson,  22  Wis.  147;  Drennan  v,  nedy  v,  Kennedy,  2  Ala.  671;  Mc- 
P.,  10  Mich.  169;  Bemis  v,  Becker,  1  Kenzie  v,  S.,  6  Eng.  594;  Com.  t\ 
Kan.  226;  a  V.  Swope,  7  Ind.  91;  a  v.  Hartnett,  8  Gray,  450;  Pennook  v. 
Macon  County  Court,  41  Ma  458;  Dialogue,  2  Pet  1 ;  Tyler  r.  Tyler,  19 
Westcott  v.  Miller,  42  Wis.  454;  Kil-  HI  151;  Adams  u  Field,  21  Vt  256; 
kelly  VL  a,  48  Wi&  604;  [Adams  «.R.  Marqueze  v.  Caldwell,  48  MissL  23; 
R.  Ca,  10  a  Dak.  239,  72  N.  W.  R.  McCool  v.  Smith,  1  Blaok,  459. 
577;  Stutsman  Ca  v.  Wallace,  142  )U.  a  u  Jones,  8  Wash.  Q  GL  209, 
U.  a  293,  85  L^  ed.  1018;  NiooUet  215. 

Bank  v.  Bank,  88  Minn.  85,  35  N.  W.  <  Fisher  v.  Deering,  60  IlL  114;  Clark 

R.  577;  Pomeroy  v.  Pomeroy,  98  Wi&  v.  Jeffersonyille,  eta  R  R  Ga,  44 

262,  67  N.  W.  R.  480;  Coulter  v.  Staf-  Ind.  248;  Fall  v.  Hazelrigg,  45  Ind« 

ford,  48  Fed.  R  266;  Stadler  v.  Bank,  576,  [15  Ana.  R  278;]  Pangbom  r. 

22  Mont  190,  66  Pfta  R.  HI;  Henri-  Westlake,  86  Iowa,  546;  Harrison  r. 

etta  Ca  v.  Gardiner,  173  U.  S.  128,  43  Sager,  27  Mioh.  476;  Greiner  v.  Klein, 

Ia  ed.  637;  Kendall  v.  G&rneao,  55  28  Mich.  12,  22;  Daniels  v.  Cl^gg,  28 

Neb.  403,  76  N.  W.  R.  852.    The  rule  Mich.  82;  Poertner  v.  Russel  88  Wis. 

is  not  applicable  to  constructions  198;  Hobbe  t^  Memphis,  eta  R  R 

made  after  the  adoption.    Olin  v.  R  Oa,  9  Heisk.  878;  Anderson  tx,  May, 

R  Ca.  25  Cola  177,  53  Paa  R  454  10  Heisk.  84    [A  statute  passed  by  a 

The  same  rule  holds  good  where  con-  state  to  carry  into  effect  the  dnty 

gress  extends  the  laws  of  a  state  imposed  by  a  federal  statute  will  be 

over  a  territory.   Kohn  v.  McKinnon,  presumed  to  have  the  same  mean- 

90  Fed.  R  628;  ZufaU  v,  U.  a  (L  T.^  ing.    Wilson  v,  Bradley  (Ky.X  48  a 

48  a  W.  R  760.    See  also  Trabant  i;^  W.  R  1088.] 

Rummell,  14  Oreg.  17, 12  Pac.  R  56;  ^Snoddy  u  Cage,  6  Tex.  106^ 

Lindley  v.  Davis,  6  Mont  453,  13  Paa  *Rigg  v.  Wilton,  18  IlL  16;  Ingra- 

R  118;  Pratt  v.  Tel.  Ca,  141  Mass.  ham  v.  Regan,  23  Miss.  21& 

225,  5  N.  £.  R  807.    Also  when  con-  ^  Cole  v.  P.,  84  IlL  216. 

gress  adopts  the  statutes  of  a  state.  *  Jamison  v.  Burton,  43  Iowa,  282; 

Metropolitan  R  R  Ca  v.  Moore,  121  Freeee  «l  Tripp,  70  IlL  496;  Gage  u 

U.  a  558,  80  L.  ed.  1022;  Willis  v.  Smith,  79  BL  219;  [Florida  R  R  Ca 
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Cimstitution. — In  pursuance  of  the  presumed  intent  of  the 
makers,  a  constitutional  provision,  adopted  from  another  state 
after  it  had  been  judicially  interpreted,  will,  in  the  absence  of 
any  contrary  indication,  retain  the  meaning  thus  previously 
ascertained.^ 

§  96.  Bevislons  and  codifleatlons. —  Where  statutes  are  ^^  re- 
vised," as  is  common  in  our  states,  to  render  them  more  con- 
venient and  plain,  the  revision  is  to  receive  the  interpretation 
which  had  been  given  to  the  old  laws,  except  where  the  con- 
trary intention  affirmatively  appears.  One  of  the  objects  hav- 
ing been  to  improve  and  make  uniform  the  phraseology,  slight 
changes  of  language  will  not  work  changes  of  meaning.'  8till, 
where  the  language  in  its  new  forms  is  distinct,  it  will  be  given 
its  due  effect.  The  old,  which  it  supersedes,  cannot  vary  it ; 
though,  in  a  doubtful  case,  it  may  help  in  opening  its  import.' 

u  Money,  40  Fla.  17,  24  a  &  148;  Supp.  604;  Comer  v.  &  (G&X  29  a  E. 

Smith  tk  BeU,  70  UL  Api  490.]  R  601:  Braan  v.  a  (Tex.),  49  a  W.  R 

ip.  V.  Coleman,  4  CaL  46»  [00  Am.  020;  Montville  R  R  Ca  v.  R  R  Co., 

D.  581;]  Attj.  Gen.  v,  Brunst,  3  Wi&  68  Conn.  418,  86  AtL  R  811;  Inhabit- 

787;  Hess  u,  Pegg,  7  Nev.  28;  Leaven-  ants  v.  Rockland,  89  Me.  48,  85  Atl. 

worth  V.  Miller,  7  Kan.  479,  [12  Am.  R  1038;  Cummings  v.  Everett,  82  Me. 

R  425;]    Walker  u  Cincinnati,  21  260,  19  AtL  R  456;  Duffield  u  Pike 

Ohio  St  14  [8  Am.  R  24;J  Daily  (Conn.),  42  Aa  R  641.    The  grouping 

r.  Swope,  47  Miaa  867;  [Sanders  tf,  of  provisions  in  a  code  or  revision  of 

Anchor  Line,  91  Ma  26^  10  a  W.  R  laws  is  in  general  intended  for  con- 

69SL]  venient  reference  only,  and  cannot 

'Hughesff.  IVirrar,  45Me.  72;  Par-  affect  construction.    Weindel  v. 

ramore  v.  Taylor,  11  Giat  220,  242;  Weindel,  126  Ma  640. 29  a  W.  R  715; 

Doramns  v,  Harrison,  26  Ala.  826;  Hooper  v.  Creager,  84  Md.  195, 85  Atl. 

Mooers  v.  Bunker,  9  Fost  (N.  H.)  420;  R  967,  85  L.  R  A.  202.    A  change  of 

Conger  v.  Barker,  11  Ohio  St  1;  P.  u  language  in  a  statute^loes  not  necesp 

Doming;  1  Hilton,  271;  Overfield  v.  sarlly  indicate  a  change  in  its  prior 

Sutton,  1  Met  (Ky.)  621;  Allen  v,  construction,    MoGrath  v.  R  R  Co., 

Ramsey,  1  Met  (Ky.)  635;  Theriat  v.  128  Ma  1,  80  a  W.  R  829.    Where 

Hart,  2  Hill  (N.  Y.\  880;  In  re  Brown,  the  legislature  enjoins  the  addition 

21  Wend.  816;  Lee  v,  Forman,  8  Met  of  marginal  notes  indicating  con- 

(Ky.)  114;  Anthony  t\  a,  29  Ala.  27;  tents  of  statutes,  the  notes  are  not 

Glass  u  a,  80  Ala.  629,  581;  Fosdick  the  construction  sanctioned  by  legis- 

r.  Perrysburg,  14  Ohio  St  472;  Cros-  lature.    Com.  Co.  v.  Place  (R  L),  43 

well  V.  Crane,  7  Barb.  191;  Dominick  AtL  R  68.    Where  a  law  has  been 

V.  Miohael,  4  Sandf.  874;  Smith  v,  codified  to  accord  with  a  decision  of 

Smith,  19  Wi&  622;  Douglas  v,  Doug-  the  supreme  court,  it  will  ordinarily 

lai^  6Hnn,  140;  [Landford  i;.  Dunklin,  be  construed  in  the  light  of  such  de> 

71  Ala.  594;  Bradl^  v.  a,  60  Ala.  318;  cision.    Calhoun  u  Little  (Ga.),  82  a 

Brown  n  Comity  (W.  Va.),  82  S.  R  £.  R  86.] 

R  J65;  Ghighlione  v.  Marsh,  48  N.  Y.  ^Ante,  §  82;  U.  a  v.  Bowen,  100  U. 
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So  likewise  a  passage  in  the  revision  will  alter  the  law  if  other- 
wise it  would  be  inoperative.*  And  where  for  any  other  rea- 
son this  consequence  was  plainly  meant,  the  courts  will  depart 
from  the  old  interpretation.' 

§  98a.  The  subject. —  In  the  course  of  the  foregoing  illus- 
trations, the  leading  rule  whence  chiefly  proceed  the  results  is 
stated ;  namely,  that  the  meanings  will  vary  with  the  subject.* 
This  is  a  canon  also  in  the  interpretation  of  contracts:  the  sub- 
ject of  which  they  speak  must  be  taken  into  the  account.*  It 
applies  likewise  to  treaties,*  and  to  all  other  forms  of  written 
and  spoken  language.  Those  who  in  any  way  use  words  mean 
one  thing  or  another  according  to  the  subject  in  contemplation. 
Now, — 

§  99.  Technical^  but  not  legal. —  Looking  to  the  subject  for 
the  meaning,*  if  a  statute  employs  a  word  which,  though  not 
legal,  is  technical  to  its  subject,  we  give  it  the  technical  sense, — 
not  the  general  sense,  not  one  technical  to  another  subject, — 
unless  something  appears  indicating  a  different  intent  of  the 
legislature."'    Thus, — 

a  508;  Coffin  v.  Rich,  45  Me.  507,  [71  Bush,  299;  Sellers  t;.  Com.,  18  Bosh, 

Am.  D.  55a]  881;  S!  v.  Popp,  45  Md.  482;  St  Louis 

1  Burnham  u  Stevens,  88  N.  H.  247.  u  Foster,  52  Ma  518;  Middleton  v. 

And  see  The  Magellan  Pirates»  18  Jur.  New  Jersey  West  Line  R.  R.  Ca,  11 

18»  25  Eng.  L.  &  Eq.  595.  C.  K  Green,  269;  Scheftels  v,  Tabert, 

sRioh  V.  Keyset,  54  Pa.  St  86;  46  Wi&  48a    And  see  post,  g  160, 

Douglas  t;.  Douglas,  5  Hun,  140;  Leh-  nota 

man  v.  Robinson,  59  Ala.  219;  8.  v.  ^Ante,  §§  98,  95a;  Rex  v.  Hall,  1  R 

Clark,  57  Ma  25.  &  a  128,  186;  The  Lion,  Law  Rep.  2 

Particular  reTlsions.— For  deois-  P.  C.  625,  580. 
ions   on   particular    revisions    and  ^  Bishop,  Con.,  §  897. 
codes  and  their  construction,  see  U.  *  Vattel,  Law  of  Nations,  bi  2^  a  17, 
&  v.Bowen,  100  U.  a  508;  in  re  Ore-  §§280,295. 
gon  Bulletin  Printing,  eto.  Ca,  14  ^Ante,%9Sa. 
Bankr.  Reg.  405, 8  Saw.  614;  Ex  parte  ^S.  v.  Smith,  5  Humph.  894;  Bur- 
Ray,  45  Ala.  15;  O'Neal  v.  Robinson,  ton  v,  Reevell,  16  M.  &  W.  807,  80a 

45  Ala.  526;  Barker  v.  Bell,  46  Ala.  And  see  Caldwell's  Case,  19  Wall 
216;  Mobile,  etc.  R  R.  Ca  v.  Malone»  264.    [The  court  judicially  knows  the 

46  Ala.  891;  Yinsant  v.  Knox,  27  Ark;  ordinary  meaning  of  words;  when, 
266;  Whitehead  v.  Wells,  29  Ark.  99;  therefore,  it  is  claimed  that  a  word 
Battle  V,  Shivers,  89  Gku  405;  Inman  has  acquired  a  technical,  oommer- 
V.  S.,  54  Ga.  219;  Ballin  v,  Ferst,  55  oial  sense,  it  must  be  shown  that  the 
Ga.  546;  Gray  v.  Mount  45  Iowa,  591;  latter  usage  is  established,  uniform 
Burgess  v.  Memphis,  eta  R.  R.  Ca,  18  and  general  Sonn  v,  Magone»  159 
Kan.  58;  Broaddus  v.  Broaddus,  10  U.  S.  417,  40  L.  ed.  208L] 
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CH.  XHL]  meanings  of  LANtolffB-  [§§  100,  101. 

Commercial  meaning — Bevenue  Xaws^  itel-^rdSfi.  act  relating 
to  commerce  is  interpreted  by  the  vocabulary*  of  nudrchants, 
not  of  mechanics.^  And  words  in  revenue  laws  ara*co|ri^ued 
according  to  the  usages  of  trade;'  as,  if  "bohea  tea ^' 'ia .Jfeeii- 
tioned,  it  means  the  article  known  in  trade  as  such.  ndt>'  in  .'  . 
science;*  and  "loaf  sugar"  in  these  laws  signifies  sugar  in*  *: 
loaves,  not  crushed  sugar ;  such  being  the  the  use  of  the  words 
in  trade  and  commerce.*    But  — 

§  100.  Exceptions. —  The  technical  sense  will  not  be  applied 
to  defeat  the  purpose  of  a  statute,  or  violate  its  obvious  signifi- 
cation.   Thus, — 

Credit  to  student — A  statute  in  Connecticut  forbade  the 
giving  of  credit,  except  on  certain  conditions,  to  "  any  student 
of  Tale  College,  being*  a  minor."  And  the  word  "  student " 
was  held  to  include  one  not  matriculated,  or  admitted  to  regu- 
lar membership;  matriculation  taking  place  only  after  a  resi- 
dence of  six  months,  and  evidence  of  unblemished  moral  char- 
acter.* Whether  this  had  occurred  in  a  particular  instance 
could  not  ordinarily  be  known  to  persons  asked  for  credit, 
making  it  plain  that  the  popular  meaning,  which  takes  cog- 
nizance simply  of  the  apparent  relation  of  the  student  to  the 
college,  was  intended.    Moreover,  this  statute  was  penal ;  yet — 

In  penal  statute, —  It  has  been  deemed  that,  where  technical 
words  are  sought  to  be  expanded  into  the  larger  popular  signifi- 
cation in  a  penal  statute,  such  intent  of  the  legislature  must 
plainly  appear.* 

§  101.  Not  technical  —  Popular  meanings.— The  language 
of  our  statutes  is,  in  the  greater  part,  not  technical  in  either 

in.  a  V.  Sarchet,  Gilpin,  278L  *  Morse  u  a,  6  Conn.  0.    See  also 

»EUiott  V.  Swartwout^  20  Pet  137,  U.  a  v.  Gkwding,  13  Wheat  460,  467; 

151;  Lee  v.  Lincoln,  1  Story,  610;  U.  S.  u  Twenty-Four  Coils  of  Cord- 

U.  a  V,  One  Hundred  and  Twelve  age,  Bald.  503,  605;  JesBon  v,  Wright, 

Casks  of  Sugar,  8  Pet  277;  Baoon  v.  2  Bligh,  1,  5T;  Winter  v.  Perratt,  6 

Bancroft,  1  Story,  841;  Lawrence  v.  Man.  ft  G.  814,  879;  Com.  v.  Buzzell, 

Allen,  7  How.  (U.  a)  785;  Curtis  16  Pick.  158, 161;  Waring  v.  Clark,  6 

17.  Martin,  8  How.  (U.  a)  106b  How.  (U.  a)  441;  post,  §  242a. 

•Two  Hundred  Chests  of  Tea,  9  "Purporting."— As  to  the  word 

Wheat  480.  ''purporting,"  see  a  v.  Harris,  6  Ira 

4  U.  a  n  Breed,  1  Sumner,  159.  287;  a  v.  Page,  19  Ma  2ia 

*'Tenpin8.** — And  see^  as  to  the  *  Stephenson  v.  Higginaon,  8  H.  Lb 

word  ''tenplns^^'a  u  Gupton,  8  Lra  Ca&  638, 18  Eng.  L.  &  Eq.  sa 
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§  102.]  . . jkr£i£psBrATioiir.  [book  n. 

sense  above  expiiiAed,  bnt  popular;  to  be  understood,  there- 
fore, in  its  comoKm,  popular  meanings.^  In  the  absence  of  any 
other  .legislative  purpose  appearing,^  it  should  be  read  as  writ- 
tei^^spLd'all  its  words  should  be  contemplated  together  with 
r^(e4^nce  to  the  connection  in  which  they  stand,  and  the  subject 
to  which  they  relate.*    Yet, — 

Local  meaning. —  As  a  general  statute  speaks  the  language 
of  the  entire  people,  it  cannot  have  a  local  meaning,  or  vary  in 
particular  places  with  the  special  usages  there  prevailing.* 

§  102.  Larger  or  restricted  meanings. —  Within  the  differ- 
ing limits  recognized  by  common  usage,  the  words  of  statutes 
may  be  extended  or  contracted  in  their  meanings,  like  those  of 
any  other  writings,  according  as  the  various  expanding  and 
compressing  forces  of  the  particular  rules  of  interpretation  ap- 
plicable to  the  individual  instance,  and  its  special  reasons  and 
circumstances,  indicate.    Thus, — 

Language  general^  reason  special. —  Kent  mentions  that, 
^'  when  the  expression  in  a  statute  is  special  or  particular,  but 
the  reason  is  general,  the  expression  should  be  deemed  general."  ^ 
On  the  other  hand, — 

"jiK.- ' —  The  word  "  all "  is  often  restrained  in  meaning  by 
its  context,  or  by  the  general  object  of  the  provision.''    And  — 

iDwar.  Stat  (2d  ed.)  578;   a  «.  41  AtL  R  427;  Richmond  v.  Moore, 

Bljthe,  8  McCord,  863;  liacy  v,  Ray-  107  III  429;  Stuart  v,  Hamilton,  66- 

mond,  9  Pick.  285;  Allen  v.  Hartford  111.  253;  P.  «l  May,  8  Mich.  598;  Tur- 

Ins.  Ca,  2  Md.  Ill;  Rex  v.  Wool-  man  v.  S.,  4  Tex.  Ap.  686;  Weill  r. 

dridge»  1  Leach,  807;  Barker  v.  a,  12  Kenfield,  54  Cal  111 ;  Peeler  v.  Peeler, 

Tex.  278;  a  v.  Clarksville  &  R  T.  P.  68  Misa  141,  8  a  R  392;  MoLoriman 

Ca,  2  Sneed,  88;  Favers  v.  Glass,  22  v.  Oyerseers,  49  N.  J.  L.  614 10  Atl.  R 

Ala.  621,  [58  Am.  D.  272;]  Gross  tx  187.] 

Fowler,  21  CaL  892;  Green  v.  Weller,  «  Ante,  g§  70,  8a 

82  Misa  650;  Quigley  v.  Gorham,  5  '^nfc,  §80. 

CaL  418,  [63  Am.  D.  189;]  Wetumpka  ^Ex parte  Hall,  1  Pick.  261 ;  Opinion 

V,  Winter,  29  Ala.  651;  Schriefer  v.  of  the  Justices^  7  Masa  528. 

Wood,  5  Blatch.  215;  Philadelphia  &  »Rex  v.  Hogg,  1  T.  R  721,  728.  See 

Erie  R  R  Ca  v.  Catawiasa  R  R  Ca,  posU  %  101 

68  Pa.    St    20;    Enckeling   v.  Von  ^'l  Kent  Com.  462,  referring   to 

Wamel,  26  Tex.  469:  McGregor  v,  a,  Beawf age's  Ccwe,  10  Ca  996,  101&. 

4Tex.Ap.  599;  Philpott  V.St  George's  See  also  Williams  u  McDonald,  4 

Hospital,  6  H.  L.  Ca&  838;  [a  v.  John-  Chand.  65. 

son,  132  Ma  105,  38  a  W.  R  781 ;  S.  r.  '  Phillips  v.  a,  15  Ga.  518;  P.  r.  Gies, 

Jones,  102  Ma  305, 14  a  W.  R  946;  25  Mich.  83;  Dano  u  M.  O.  &  R  R 

Sa  TeL  Co.  v.  D'Alembert  (Fla.),  21  R  Ca,  27  Ark.  664 
a  R  570;  Lake  v.  Ocean  City  (N.  J.), 
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OH.  nil.]  HEAinKGB  ov  lahgitaob.  [§  103. 

^^  Property  J^ — The  word  "property"  may  extend  to  real  es- 
tate the  same  as  to  personal.^  Yet  in  varions  connections  it 
does  not."    Bnt — 

Common  meaning. —  Ordinarily  the  language  is  to  be  under- 
stood in  its  common  signification;  as,  for  instance,  general 
terms  are  to  receive  their  general,  not  restricted,  sense.* 

§  103.  Including  or  exelading  state. —  A  government,  mak- 
ing laws  for  its  subjects,  will  not  be  presumed  to  be  binding 
itself  by  them  unless  this  intent  affirmatively  appears.  There- 
fore, in  England,  while  an  act  of  parliament  may  by  express 
words  or  even  by  distinct  implication  include  the  crown,  gen- 
eral terms  in  it,  such  as  bind  the  snbject,  will  not  alone  have 
this  effect,  except  in  special  cases,  wherein  the  reason  and  pol- 
icy of  the  law  extend  equally  to  both.  Such  is  believed  to  be 
the  exact  English  rule,  yet  it  is  not  in  every  particular  quite 
palpable  on  the  mere  face  of  the  adjudications.^  So,  with  us, 
the  state  is  not  bound  by  general  statutory  provisions  whereby 
any  of  its  prerogatives,  rights,  titles  or  interests  would  be  im- 
paired, unless  by  express  words.*    For  example,— 

iDe  Witt  i;^  San  Franoisoo^  2  OaL  dalen  CoUege  Case,  U  Ca  66&,  78a, 

289;  2  Bishop^  Mar.  Women,  §  ?&  746,  75a;  Case  of  Non  Obstante,  13 

'P.  VL  New  York,  etc.  By.  Ca,  84  Ca  18;  Case  of  Fine,  7  Ca  82a;  Beg. 

N.  T.  565.    And  see  2  Bishop.  Mar.  v.  Tuchin,  2  Ld.  Baym.  1061 ;  Cooke's 

Women,  §§  75-77;  Palfrey  v.  Boston,  Case,  1  Show.  208;  Bex  v.  Wright,  1 

101  Mass.  820,  [8  Am.  B  864]  Aft  £.484,487,447;  De  Bode  v.  Beg., 

s  Jones  V.  Jones,  18  Me.  808,  [36  Am.  18  Q.  B.  864,  878;  Moore  v.  Smith,  5 

D.  728.  ]  And  see  Alexander  v.  Worth*  Jur.  (N.  & )  892 ;  Mersey  Docks  r.  Cam- 

ington,  5  Md.  471;  Bartlett  v.  Morris,  eron,  11  H.  Ia  Cas.  448;  Beg.  v.  York, 

9  Port  266;  [Jones  v,  Drewry,72  Ala.  14  Q.  B  81;  Beg.  v.  St.  Martins,  Law 

811.    General  terms  must,  however,  R  2  Q.  B  498;  Beg.  v.  McCann,  Law 

receive  suoh  reasonable  interpreta-  B.  8  Q.  B  141,  677;  Qreig  v.  Uni- 

tion  as  will  leave  the  rest  of  the  act  versity  of  Edinburgh,  Law  R 1  H.  U 

practical  operation.    Electro  Ca  v.  Sa  348,  350;  Bex  v.  Cook,  8  T.  B.  519, 

Van  Auken,  11  Paa  R  80, 9  Colo.  204  521;  Com.  v.  Boston  &  Maine  R  R 

When  the  language  of  an  act  grant-  Ca,  8  Cush.  25;  U.  S.  t;.  Weise,  2  Wall 

ing  powers  is  sufQcient  to  include  a  Jr.  72;  Public  Schools  v.  Trenton,  8 

particular  power  it  will  be  held  to  Stew.  Ch.  667,  688. 
have  passed  under  the  grant    Saun«       ^8.  v.  Kinne,  41  K.  H.  288;  Bennett 

deis  V.  Pensaoola,  24  Fla.  226,  4  a  R  v.  McWhorter,  2  W.  Va.  441;  Cole  v. 

801.]  White,  82  Ark.  45;  Oilman  v.  She- 

^Attomey-Generalv.  Donaldson,  10  boygan,  2  Black,  510;  Alexander  u. 

VLScW.  117, 128, 134;  Ex  parte  Ex-  a,  56  Ga.  478;  [Ex  parte  MaoDonald^ 

eter,  10  a  B.  102:  Willion  v.  Berkley,  76  Ala.  60a] 
1  Pbw.  d28»  285-288,  24a  248;  Mag- 
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Discharge  in  'bankruptcy. —  A  discharge  in  bankrnptcy  under 
a  statute  which  authorizes  the  government  to  prove  its  de- 
mands against  the  bankrupt,  and  declares  the  discharge  to  be 
a  release  '^  from  all  debts,  claims,  liabilities  and  demands  which 
were  or  might  have  been  proved,"  and  "  a  full  and  complete 
bar  to  all  suits  brought  on  any  such  debts,  claims,  liabilities 
or  demands,"  is  of  no  avail  against  a  suit  by  the  government.^ 
Again, — 

Statutes  of  limitations — do  not  run  against  the  state  or 
United  States,  unless  by  express  words.'    And  — 

Presumption  of  payment —  Lapse  of  time  does  not  create  the 
presumption  of  the  payment  of  a  debt  due  to  the  government.' 
On  the  other  hand, — 

Government  bound. —  Statutes  establishing  general  rules  of 
procedure  in  civil  actions,^  or  providing  for  the  promotion  of 
learnings  the  advancement  of  religion,  and  the  support  of  the 
poor,*  bind  the  state  though  not  named. 

Suing  state. —  A  state  cannot  be  sued  in  its  own  courts  ex- 
cept by  its  consent.'  Statutes  giving  consent,  being  in  dero- 
gation of  a  sovereign  right,  are  to  be  strictly  construed^ 
And, — 

1 U.  8.  V.  Herron,  20  WaU.  351;  &  P.»  ute  of  limitations,  although  it  goes 

Publio  Schools  v.  Trenton,  8  Stew,  into  court  claiming  rights  under  a 

Ch.  667, 685,  referring  to  Anonymous,  deed  between  private  parties.    U.  8. 

1  Atk.  262;  n.  a  u  Wilson,  8  Wheat  n  Devereuz,  90  Fed.  R.  182.  Statute 
258;  Qlenn  v.  Humphreys,  4  Wash,  does  not  run  against  suit  to  correct 
C.  C  424;  P.  V.  Bossiter,  4  Cow.  148.  error  in  patent  while  legal  title  is  in 

s  Lambert  v.  Taylor,  4  R  &  a  188,  United  Statea    Qodkin  v.  Kohn,  80 

152;   Lindsey  v.  MiUer,  6  Pet  666,  Fed.  R  45a] 

678;  P.  V.  Gilbert  18  Johns.  227^  8.  'U.  a  v.  Williams,  5  McLean,  18a 

V.  Kinne,  41  N.  H.  288;  a  v.  Garland,  Laches  of  agent—The  rights  of  a 

7  Ira  48;  IT.  a  u  WUliams.  5  Mo-  state  are  not  lost  by  the  laches  of  its 

Lean,  188;  a  v.  Fleming,  19  Ma  607;  agenta    Haehnlen  v.  Gom^  18  Pa. 

Brinsfield   v.  Carter,  2  KeUy,  148;  St  617,  [58  Am.  D.  502.] 

McKeehan  v.  Com.,  8  Pa.  St  151;  « Green  v.  U.  a,  0  WaU.  656. 

U.  a  V.  Davis,  8  McLean,  488;  IT.  a  'Gladney  i;.  Deavors,  11  Ga.  79. 

V.    Hoar,  2   Mason,   811;    Ware  v.  And  see  Com.  v.  Boston,  eto.  R  R 

Greene,  87  Ala.  494;  Walls  v.  MoGee,  Ca,  8  Cush.  26. 

4  Harr.  (Del)  108;  U.  a  u  White.  «Troy,  eta  R  R  Ca  ix  Com^  127 

2  Hill  (N.  T.),  59;  post,  §  142,  note.  Mass.  4a 

[The  United  States  government  can-  7  Rose  v.  The  Gtovemor,  24  Tex.  496i 
not  be  prejudiced  by  the  negligence  But  see  a  u  Curran,  7  Eng.  8dL  As 
of  its  officers,  or  bound  by  the  stat-    to  Nebraska,  see  a  v.  Stout,  7  Neb.  89. 
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GH.  xni.]  MSAJsmsroB  of  lanouags.  [§§  103^,  104. 

Limitations. — In  a  suit  of  this  sort  the  state  may  plead  the 
statute  of  limitations.^ 

§  103a.  Municipal  corporations. —  The  reasons  of  the  rule 
of  constmction,  that  statutes  in  general  words  do  not  bind  the 
state,  would  seem  not  in  general  to  extend  it  to  municipal  cor- 
porations. And  commonly  with  us  it  is  not  so  extended,'  but 
in  some  states  it  is.'  There  are  various  considerations  con- 
nected with  different  aspects  of  this  question  not  best  to  be 
entered  into  here.* 

§  104.  Contemporaneous  interpretation. —  An  interpreta- 
tion given  by  the  sages  of  the  law,  when  a  statute  was  passed, 
or  soon  after,  is  much  regarded  by  the  courts.^  They  are  spe- 
cially inclined  to  follow  it  where  rights  of  property  have  been 
acquired  in  reliance  thereon.*  Even,  under  limitations  explained 
in  previous  discussions,^  a  contemporaneous  exposition  by  the 
legislature  has  weight,  and  it  is  sometimes  high  evidence  of  the 
muse  intended.*  Nothing  of  the  sort  just  recited  has,  like  a 
decision  from  the  highest  court  authorized  to  construe  the  stat- 
ate^  the  force  which  is  technically  termed  authority.*   Again, — 

1  Baxter  u  S.,  10  Wi&  454.  an  old  statute  has  received  an  early 
>  Wheeling  ix  Campbell,  13  W.  Va.  practical  construction,  which,  if  the 
38;  Cincinnati  v.  First  Presbyterian  question  were  res  integra,  it  might 
Church,  8  Ohio,  208,  [83  Am.  D.  718;]  be  difficult  to  maintain,  it  will  be  ad- 
Lane  u  Kennedy,  18  Ohio  St  42;  hered  to,  particularly  when  great 
Cincinnati  v.  Evans,  5  Ohio  St.  494;  mischief  would  follow  a  contrary  in- 
St  Charles  v.  Powell,  22  Ma  525,  [66  terpretation.  Rogers  v.  Goodwin,  2 
Am.  D.  637.  The  statute  of  limita-  Mass.  475;  Packard  v.  Richardson,  17 
tions  runs  against  a  county.  Shelby  Mass.  122, 144,  [9  Am.  D.  123;]  Opin- 
Ca  V.  Bickf  ord,  102  Tenn.  895,  52  &  ion  of  the  Justices,  8  Pick.  517.  If  the 
W.  R  772b]  true  construction  is  doubtful,  one 
<Colev.  White,  82  Ark.  4fiL  long  acted  upon  by  the  inferior 
4  And  see  Kellogg  v.  Decatur,  88  courts  will  be  regarded  by  the  su- 
lowa,  524;  Brown  v.  Painter,  44  Iowa,  perior.  Plummer  v.  Plummer,  87 
sea  Miss.  185.  But  where  it  is  not  doubt* 
^Sedgw.  Stat  Law,  251;  Beg.  v,  ful,  it  cannot  be  aided  in  this  way. 
Cutbush,  Law  R  2  Q.  B.  879;  Fall  v.  Bailey  v.  Rolfe,  16  N.  H.  247. 
Hazelrigg;  45  Ind.  576,  [15  Am.  R  Mnfe,  gS  75-77. 
27a]  But  compare  with  ante,  §§  74-  *  Philadelphia  &  Erie  R  R  Ca  u 
77.  [The  construction  put  on  a  stat-  Catawissa  R  R  Ca,  58  Pa.  St  20. 
ute  by  members  of  the  bar  has  great  See  U.  S.  u  Gilmore,  8  Wall.  880 ;  Byrd 
significance.  Tompkins  u  Horton,  r.  S.,  57  Miss.  248,  [84  Am.  R  440;] 
10  Green  (N.  J.  Eq.),  294  See  also  U.  S.  t\  Freeman,  8  How.  (IT.  S.)  55a 
RusseU  V.  Bnmsey,  85  UL  862;  Matz  *  Aikin  v.  Western  R  R  Ca,  20 
tt  Chicago  Ca,  85  Fed.  R  180.]  N.  Y.  870;  Dunbar  r.  Roxburghe,  3 
'In  re  Warfield,  22  CaL  51.  Wh^re  CL  &  F.  885;  ante,  §  76. 
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JEztrajudidal  usage. — The  asage  of  the  departments  and  of- 
ficers of  the  government  under  a  statute  within  their  special 
cognizance,  especially  when  long  and  uniformly  acquiesced  in, 
has  almost  controlling  force  with  the  courts.*    So, — 

Judicial  usage  —  {Constitutionality  of  statute). — In  the  ab- 
sence of  express  adjudication,  the  usage  of  the  courts  will  have 
weight.*  For  " though,"  said  Lord  Kenyon,  C.  J.,  "where  the 
words  of  an  act  of  parliament  are  plain,  it  cannot  be  repealed 
by  non  user,  yet,  where  there  has  been  a  series  of  practice,  with- 
out any  exception,  it  goes  a  great  way  to  explain  them  where 
there  is  any  ambiguity.'' '  Therefore,  also,  if  for  a  long  time  a 
statute  has  been  acted  on  by  the  courts,  a  strong  presumption 
of  its  constitutionality  arises,^ — not  conclusive,  for  still  they 
may  adjudge  it  void.* 

1  Ante,  %  85,  note;  U.  8.  v.  Gilmore^  lowed  if  plainly  wrong.    S.  v.  Cor- 

wpra;  Scanlan  v.  Childs,  83  Wis.  nell,  64  Nefai  647,  76  N.  W.  R.  26l    To 

668;  Hahn  v.  IJ.  S.,  14  Ct  of  CI  805:  same  effect^  IJ.  a  u  Dickson,  15  Pet 

Swift  Courtney,  eta  Ca  v,  U.  S.,  14  141, 10  L.  ed.  689;  Merritt  v.  Cameron, 

Ct  of  CL  481 ;  Union  Ins.  Ca  r.  Hoge,  187  U.  a  642,  84  L.  ed.  772;  Travelers' 

21  How.  (U.  a)  85;  IJ.  a  v.  Lytle,  6  In&  Ca  v.  FrioJce^  04  Wia  258;  a  v. 

McLean,  9;    Chesnut   v.  Shane,  16  Fricke  (Wi&),  78  N.  W.  R  455;  IJ.  S 

Ohio,  699,  607,  [47  Am.  D.  887.]    And  «.  Moore.  96  ,U.  a  768,  24  L.  ed.  58ai 

eee  a  v.  Severance,  49  Ma  401.   [The  'McKeen  v.  Delancy,'5  Cranch,  22; 

oonstruction  by  a  company  of  a  pab-  Morrison  «.  Barksdale,  ELarper,  101; 

lie  nature  of  its  own  charter,  acted  Rogers  v.  Goodwin,  2  Mass.  476;  Fack- 

upon  and  acquiesced  in  for  thirty  ard  ix  Richardson,  17  Mas&  122, 144; 

years,  will  be  adopted,  though  the  Atty.  Gen.  v.  Bank  of  Cape  Fear,  6 

legislative    meaning    is    doubtful  Ire.  £q.  71;  Bailey  t^  Rolfe,  16  N.  H. 

Louisville  v.  Water  Ca  (Ky.),  49  a  247;  Kemion  v.  Hills,  1  La.  An.  419; 

W.  R  766.  See  also  Harrison  v.  Com.,  Plummer  v.  Plummer,  87  Miss.  186; 

88  Ky.  162;  Frost  v.  Pfeifler,  26  Cola  Wetmore  v.  a,  65  Ala.  19a 

888,  68  Paa  R.  147;  P.  v.  Le  Fevre^  'Leigh  v.  Kent,  8  T.  R.  862,  364 

21  Cola  218;  Cooper  v.  Ferguson,  118  See  ante,  %  91. 

U.  a  727,  28  L.  ed.  1137;  a  v.  Comp-  Pro? ing  professional  usage.— One 

ton,  61  La.  An.  1272, 26  a  R.  91;  a  «l  is  not  entitled  to  examine,  before  the 

Kelsey,  16  Vroom  (N.  J.),  1 ;  Wetmore  judge,  lawyers  to  prove  what  has 

V.  S.,  66  Ala.  198;  Matthews  v.  Shores,  been  the  professional  usage  under  a 

24  nL  27;  U.  a  v.  Bliss,  12  D.  C.  Ap.  statuta    "The  judge  might,  had  he 

485;  U.  a  V.  Johnston,  124  U.  a  286,  chosen,**  said  Carpenter,  J.,  ''have 

81  L.  ed.  889;  Heath  v.  Wallace,  188  called  to  his  aid  the  wisdom  and  ex- 

U.  a  678, 84  L,  ed.  1068;  U.  S.  v.  R  R.  perience  of  eminent  counsel,  but  he 

Ca,  142  U.  a  616,  86  L.  ed.  1134;  Pen-  was  not  bound  to  do  it,  and  his  re- 

noyer  v.  McConnaughy,  140  U.  a  1,  fusal  to  do  so  is  not  erroneous.'*   Gay- 

36  L.  ed.  863;  U.  a  v.  R.  R  Ca,  148  lor*s  Appeal,  48  Conn.  82,  64 

U.  a  662,  37  L.  ed.  660;  Robertson  t;^  <  a  v.  Bosworth,  13  Vt  402. 

Downing,  127  U.  a  607,  32  L.  ed.  269.  •  Baltimore  v.  a,  16  Md.  87a 
Such  construction  will  not  be  fol- 
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JExpoundin^  iy  usage. — ^Though  the  words  in  a  general  stat- 
ute cannot  have  a  local  meaning,^  thej  may,  when  doabtf al,  be 
ezpoonded  with  reference  to  a  general  usage;  and  words  in  a 
statute  applicable  to  a  particular  place  only,  may  be  construed 
by  the  usage  there.' 

§  104a.  Stare  decisis* —  The  doctrine  of  stare  decisis  prevails 
in  the  interpretation  of  statutes '  as  m  the  other  departments  of 
the  law.^  A  single  decision  should  be  followed  unless  clearly 
wrong.  And  a  series  of  decisions  not  just  in  themselves  may 
bind  where  one  would  not.*  The  courts  will  be  particularly 
disinclined  to  reverse  a  construction  which  has  established  a 
rale  of  property,  thus  endangering  vested  rights.*  And  a  prac- 
tice which  has  grown  out  of  the  construction  of  a  statute  will 
be  somewhat  tenaciously  adhered  to.^  But,  where  no  reasons 
like  those  which  control  these  cases  interpose,  former  adjudi- 
cations will  be  more  readily  overruled.* 

1  Ante^  ^  lOL  interpretation  has  become  firmly  ee- 

>Love  tL  Hinckley,  1  Ablx  Adm.  tablisbed,  it  is  as  muofa  a  part  of  the 

43flL    Bee  Delaplane  i;^  Crenshaw,  16  statute  as  if  written  into  it  Bank  v. 

Qiat  457.    [A  custom  or  usage,  if  Benson  (Wia),  82  N.  W.  R  604.] 

erer  admissible  to  affect  the  oon-  ^Com.  n,  HiUer.  5  Dana,  820;  Reg. 

■tamctioti  of  an  act  of  congress,  by  v,  ChantreU,  aupra;  P.  ix  Albertson, 

altering  the  ordinary  meanings  of  56  N.  T.  60^  64.    And  see  Van  Loon 

terms,  must  be  shown  to  be  so  gener-  u  Lyon,  4  Daly,  149;  Kentucky  v. 

ally  preyalent  in  aU  sections  where  Ohio^  24  How.  (IT.  8.)  60. 

the  law  is  operative  as  to  leave  no  ^Inre  Warfield,  22  CaL  51;  Day  v, 

doubt  that  its  terms  were  used  with  Hanson,  14  Ohio  Bt  468;  Aioard  n. 

reference  thereta    U.  &  v.  Pine  Riv.  Daly,   7  L&   An.   612;   Farmer  u 

Ca,  89  Fed.  R  907.    Custom  cannot  Fletcher,  11  La.  An.  142. 

be  resorted  to  to  ezphiin  the  plain  ^  Succession  of  Lauve,  6  La.  Aa 

words  of  a  statuta    Subi  a  v.  Elizas  529.    And  see  Wolf  v,  Lowry,  10  La. 

faeth,  80  Vroom  (N.  J.),  184;  Frazier  An.  272. 

V.  Warfield,  18  Md.  279;  McCurtain  ^Crim.  Law,  ut  tup.  And  see 
«.  Grady  (L  T.X  88  a  W.  R  65.]  Greencastle  Southern  Turnpike,  28 
s  Beg.  V.  ChantreU,  Law  R  10  Q.  R  Ind.  382;  Miller  v.  Marigny,  10  L&  An. 
587,  589.  590;  Kentucky  v.  Ohio,  24  8da  [If  the  court  should,  npon  fuller 
How.  (TJ.  S.)  66^  98;  S.  V.  Thompson,  consideration,  decide  that  their  foi^ 
10  La.  An.  122;  New  Orleans  V.  Pouts,  mer  decision  was  wrong,  they  are 
14  La.  An.  858;  Waldo  v.  Bell,  18  La.  not  precluded  from  asserting  the 
An.320L  correct  doctrine,  unless  vested  in- 
terim. Law,  1,  §g  98-08.  [When  a  terests  of  great  moment  should  be 
statute  roqnlriDg  judicial  construe-  thereby  disturbed.  P.  m  Lynch*  61 
tion  has  reoeiyed  it  by  the  highest  CaL  15.] 
ooart  ^^^^Q '  jiirisdiotion.  and  such 
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CHAPTER  XIV. 

THE  COMPUTATION  OF  TIME  IN  STATUTEa 

§  104b.  Compared  with  other  writings. — As  in  other  re- 
spects/ so  in  the  computation  of  time,  statutes  and  other  writings 
are  expounded  by  similar  rules.  The  universal  rule,  requiring^ 
all  utterances,  whether  written  or  oral,  to  be  interpreted  by  the 
subject  which  the  speaker  was  contemplating,^  produces  some 
apparent  differences,  and  not  impossibly  there  may  be  others 
more  nearly  real.  But  in  the  main  and  in  essence,  time  is  com- 
puted alike  in  the  several  departments  of  the  law. 

§  105.  Month. —  A  calendar  month  is  reckoned  by  the  calen- 
dar, and  differs  in  the  number  of  days  according  to  the  particu- 
lar month  in  question.'  A  lunar  month  in  the  law  is,  not  the 
scientific,  but  the  popular  one,  of  twenty-eight  days;  *  the  frac- 
tions of  a  day  not  being  taken  into  the  account.*  In  a  statute, 
the  word  "  month  "  will  be  interpreted  either  as  the  one  or  the 
other,  according  to  the  circumstances,  or  the  opinions  of  the  par- 
ticular tribunal.  In  the  old  English  law,  established  when  the 
calendar  was  not  as  well  settled  as  now,  and  computations  by 
lunar  months  were  not  unknown  in  actual  affairs,*  it  became  es- 
tablished that  ordinarily,  and  prirryi  facie^  the  word  "  month  " 
in  a  statute  signified  the  lunar  one  of  twenty-eight  days.^  And 
this  rule  remained  unchanged  *  down  to  1850,  when  for  future 
cases  it  was  provided  that  ^4n  all  acts"  this  word  should 
'^  mean  calendar  month  unless  words  be  added  showing  lunar 

1  Ante,  g  4.  ^  Such  was  the  general  rule  in  the 

2  Ante^  §  98a.  common  law,  but  the  ecclesiastical 
'  Bishop,  Con.,  §  748.  month  was  reckoned  by  the  calendar, 
ad.;  Ca  Lit  135;  Peterborough  t^  Tullet  v,  Linfield,  8  Bur.  1456b    And 

Ca/tesbj,  Cra  Jac.  166;  Barksdale  v,  see  Simpson  v.  Margitson,  11  Q.  R23; 

Morgan,  4  Mod.  185,  186;   Tomlin^s  Hart  v.  Middleton,  2  Car.  &  K  0; 

Law  Diet,  tit  Month;  Chit  Con.  730;  HipweU  v.  Knight,  1  Y.  ft  CoL  Ex. 

Bouv.  Law  Diet,  tit  Month.  401;  Turner  u  Barlow,  8  Fost  ft  F. 

^Ante,  §§  29,  80;  post,  §  lOa  946. 

*  As  to  which,  see  Jocelyn  v.  Hawk-       ^  Lacon  v.  Hooper,  irifrcu 
ins,  1  Stra.  446;  Titus  i;.  Preston,  1 
Stxa.65a. 
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month  to  be  intended."  Even  before  this  statute,  "  a  twelve 
month"*  meant  twelve  calendar  months,  and  the  term  "six 
months"  was  sometimes  —  always  in  ecclesiastical  aflfairs  — 
construed  to  signify  a  half  year.'  "  I  confess,"  said  Lord  Ken- 
yon,  C-  J.,  in  1795,  "  I  wish  that,  when  the  role  was  first  es- 
tablished, it  had  been  decided  that  ^  months '  should  be  under- 
stood to  mean  calendar  and  not  lunar  months ;  but  the  contrary 
has  been  determined  so  long  and  so  frequently  that  it  ought 
not  again  to  be  brought  in  question.  In  the  instance,  indeed, 
of  quare  imjpedit^  the  computation  of  time  is  by  calendar 
months,  but  that  depends  on  the  words  of  an  act  of  parlia- 
ment, tempua  semeatre.  But  for  all  other  purposes,  and  in  all 
acts  of  parliament  where  ^  months '  are  spoken  of  without  the 
word  ^  calendar,'  and  nothing  is  added  from  which  a  clear  in- 
ference can  be  drawn  that  the  legislature  intended  calendar 
months,  it  is  understood  to  mean  lunar  months." '  Some  of 
the  American  courts  have  adopted  this  rule  of  the  English 
common  law,^  but  always  with  the  inclination  to  depart  from 
it  and  hold  the  month  to  be  calendar  whenever  special  circum- 
stances would  permit.*    Largely,  in  our  states,  statutes,  like 

ifTwelve  months" signified  twelve  C  J.,  observed:  ''The  general  rule 

lunar  months  severaUy  of  twenty-  as  totheoomputationof  timeisthat, 

eight  days.    Dormer  v.  Smith,  Cra  when  months  are  mentioned  in  a 

EUz.  835u  statute,  lunar  months  are  intended. 

^Gatesby's  Oose,  6  Ca  61;  &  a  Loring  v.  Hailing.  16  Johna  119, 120. 
nom,  Peterborough  'VL  Catesby,  Cra  It  was  there  held  that  the  six  months 
Jaa  166;  Reg^v.  Chawton,lQ.R247;  mentioned  in  relation  to  the  fore- 
Sharp  u  Hubbard,  2  Mod.  58;  Barks-  closure  of  mortgages  are  lunar 
dale  V.  Morgan,  4  Mod.  185, 186;  Buz^  months;  but  months  in  relation  to 
ton  V.  Woodward,  4  Mod.  95;  Wood-  promissory  notes  or  bills  of  ex- 
ward  V,  Hamersly,  Skin.  8ia  And  ohange  are  calendar  and  not  lunar." 
see  In  re  Swinford,  6  M.  &  S.  226.  pi  5ia    And  see  Vanderwall  v,  Ck>m., 

s  Lacon  u  Hooper,  6  T.  R.  224»  226.  2  Ya.  Cas.  275.    The  term  *'  month,*' 

And  see  Byalls  v,  Reg.,  18  Jur.  259,  in  bills  and  notes,  uniformly  means 

18  Law  J.  (N.  S.)  M.  C  69.  a  calendar  month.    Thomas  v.  Shoe- 

^Stackhouse  u  Halsey,  8  Johns,  maker,  6  Watts  &  9.  179.    So  the 

Ch.  74;  S.  v.  Jacobs,  2  Harring.  (DeL)  law  has  always  been;  while,  in  con* 

648;  Rives  v.  Guthrie,  1  Jones  (N.  G.),  tracts  and  deeds,  the  old  rule  was 

84;  Loring  u  Hailing,  15  Johna  119;  that  the  month  should  be  presumed 

Redmond  n,  Olover,  Dudley  (Ga.)^  107.  to  be  lunar  unless  the  contrary  in- 

*In    Parsons    JX    Ghamberlin,    4  tent  appeared  (Chit  Con.,  ut  8up,\ 

Wend.  512,  the  words  "  six  months,"  but,  on  the  whole,  the  question  was 

employed  in  a  statute,  were  under  to  be  decided  much  upon  the  instru- 

the  particular  circumstances  held  to  ment  itself.    Lang  v.  Gale,  1  M.  &  S. 

be  calendar  montha  And  Savage,  111.  Tet  it  may  be  deemed  to  be  the 
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the  modera  Englkh  ones,  hare  interfered  and  made  the  month 
calendar.  And,  without  statutory  aid,  it  has  been  said  that 
the  ^^  current  of  authority  "  with  us  presumes  the  month  to  be 
calendar,  contrary  to  the  old  English  rule.*  So  that,  in  one 
way  and  another,  such  has  become  the  almost  universal  doc- 
trine in  our  states  at  the  present  day.'  It  is  believed  there 
never  was  a  time  in  this  country  when,  in  common  speech^  the 
word  ^'  month,"  unqualified,  ordinarily  meant  a  lunar  month ; 
therefore,  in  reason,  there  is  no  propriety  in  our  adhering  to 
the  old  rule  of  the  English  common  law. 

§  106.  Year. — A  year,  mentioned  in  a  legislative  or  judicial 
proceeding,  is  presumptively  to  be  computed  by  the  Christian 
calendar.*  It  embraces  three  hundred  and  sixty-five  days,  or 
three  hundred  and  sixty-six^  according  as  the  particular  year 
in  question  happens  to  be  leap  year  or  not^  Still  the  mean- 
ing of  this  term  may  vary  with  the  subject  and  the  evident 
intent.* 

§  107.  Rule  fer  computing  number  of  days^  weeks,  etc. 
In  reason,  when  a  statute  specifies  a  particular  number  of  days, 
weeks  or  years,  the  computation  should  be  made  by  adding,  for 
instance,  to  the  ascertained  number  of  the  day  in  the  month, 

American  dootrine,  that,  in  the  ab-  178;   Glenn   t;.  HebU  17   Md.  260; 

sence  of  a  statutory  provision  gov-  [Snyder  v,  Warren,  S  Cow.  618;  P.  v, 

erning  the  question,  and  of  aU  inti-  New  York,  10  Wend.  398;  Brown  v, 

mation  in  the  contract  or  deed,  the  Williams^  84  Neb.  876,  51  N.  W.  B. 

word  *'month"  shall  in  such  an  in-  851;  Guaranty  Ca  v.  R  B.  Ca,  139 

strument  be  taken  to  mean  a  cal-  U.  &  187;  85  L.  ed.  116;  White  u 

endar  month.    Sheets  v.  Selden,  2  Lapp^  4  Ohio  (N.  P.),  81;   Daley  u 

Wall  177;  Bishop,  Ck>n.,g  1389;  Ear-  Anderson    (Wyo.),  48  Pfto.  B.  880; 

din  V.  Major,  4  Bibb,  104;  Shapley  tx.  Balta  Ca  v.  Pomphrey,  74  Md.  86,  21 

Garey,6a&B.5da  AtL  R  559.] 

1  Bartol  17.  Calvert,  21  Ala.  42,  47.  *£ngleman  a  a,  2  Ind.  91,  [52  Am. 

'Hunt  V.  Holden,  2  Mass.  168^  170;  IX  494;  Ckna.  ti  R.  B.  Ckx,  129  Pa.  St. 

Avery  v.  Pixl^,  4  Mass.  460;  WUl-  429, 18  AtL  R  406;  King  it  Johnson, 

iamson  v.  Farrow,  1  Bailey,  611,  [21  96  Ga.  487,  28  a  K  R  500;  Boss  v. 

Am.  D.  492;]   Com.  v.  Chambre,  4  Morrow,  85  Tex.   172,  19  a  W.  R 

DaU.  143;  Pyle  v.  Maulding,  7  J.  J.  1090.] 

Mar.  202;  Kimball  v.  Lamson,  2  Yt.  « Dwar.  Stat  (2d  ed.)  698;  Rex  n 

188;  Com.  v,  Shortridge,  8  J.  J.  Mar.  Wormingall,  6  M.  &  a  850;  Gibson  u 

638;   Strong   v.    Birchard,  5  Conn.  Barton,  Law  R  10  Q.  R  829;  Hop- 

857;  Alston  v.  Alston,  8  Brev.  469;  kins  v.  Chambers,  7  T.  R  Mon.  257. 

Churchill   i;i.    Merchants*  Bank,  19  ^  Paris  v.    Hiram^  12   Mass.  262; 

Pick.  532,  535;  Gross  v.  Fowler,  21  Thornton  v.  Boyd,  25  Misa  598;  Bart- 

CaL  392;  Sprague  u  Norway,  81  CaL  lett  v.  E:irkwood,  2  Ellis  &  R  771. 
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the  statutory  number.  Thus,  an  enactment  passed  on  the  fifth 
day  of  the  month,  to  take  effect  in  ten  days,  will  go  into  oper- 
ation on.  the  fifteenth  day  of  the  month ;  because  the  snm  of 
fire  and  ten  is  fifteen.  The  rule  of  reason,  therefore,  may  be 
slated  to  be,  that,  of  the  two  extreme  days,  the  one  shall  be  in- 
cluded and  the  other  excluded  in  the  reckoning.  And  in  a  sort 
of  general  way  the  aatiM>ritie8  are  so;  ^  as,  for  example,  where 
the  statutory  words  are  "  ten  days'  notice/'  *    But — 

§  106.  Limits  and  modiic&tions. —  This  rule  is  variously 
limited  and  modified;  as, — 

No  fractions  ofday^ — It  is  sometimes  seriously  broken  in 
upon  by  the  doctrine  ^^X^  prima  fcusie^  the  law  recognizes  no 
fractions  of  a  day.*    It  commonly  counts  the  fraction  as  an 

^ThiB  nny  be  deemed  the  prima  "Wood,  41  TXL  208;  8.  v.  Upoharoh,  72 

fade  method,  applicable  alike  to  N.  GL 146. 

statutes,  to   contracts,  to  roles  of       *iinfe,§29.    [Whether  or  not  frao- 

cotnt,  and  to  all  other  legal  things,  tions  of  a  day  will  be  taken  into  ao- 

Bishop^  Con.,  §  1341;  Thomas  v.  At-  ooont  seems  to  depend  upon  oiroum- 

fiidk,  16  Fa.  St  14;  Iron  Mountain  stancea     Ordinarily  they  will  not 

Ca  v.  Haight,  80  CaL  540;  Corwin  v.  In  case  of  conflicting  claims  they  are 

Comptroller-General,   S  &   C.   890;  taken  into  acoonnt,  as  in  attachment 

Cann  v.  Warren,  1  Honst.  188;  Bird  and  aoBigament.   Malirin  v.  Sweitser, 

n  Baker,  1  EUia  ft  E.  12;  Webb  «.  1  Kulp  (Pa.),  6;  Angell  v.  Pickard, 

Fsdrmaner,  8  H.  ft  W.  478;  Watson  vl  01  Mich.  601,  28  N.  W.  R  680;  Worth 

Pears,  2  Campi  294;  Judd  «.  Fulton,  v.  Piedmont  Bank,  121  N.  C.  848,  28 

10  Barfo^  117;  Gamer  v.  Johnson,  22  &  R  R  488.    Where  a  judgment  was 

Ala.  494;  [Stewart  rk  Myvr,  54  Iftd.  rendered  by  a  court  of  competent 

454;  Walsh  v,  Boyle,  80  Md.  262;  Gil-  jurisdiction,  the  legal  representative 

tespie  V.  Whiter  16  JohiL  117;  Be  Sei^  cannot  show  his  Intestate  died  an 

ate  Besolotion,  9  Cola  680^  21  Pac  B.  hour  before  judgment  on  same  day. 

^6;  Stroud  v.  Water  Ca,  56  N.  J.  Lb  Mitchell  v.  Schoonover,  16  Greg.  211, 

422,  28  AtL  R  578;  HiU  v.  Kerr,  78  17  Paa  R  867,  8  Aol  St  R  28a 

Tex.  218;  14  &  W.  R  666;  Leaven-  Fractions  of  a  day  will  not  be  recog- 

wortfa  u  Barber,  47  Eaa  SO,  27  Paa  nieed  to  defeat  the  manifest  inten- 

R  114]  tions  of  the  partiea    Pearce  v,  Den- 

»Bexit  West  Riding  of  Yorkshire,  ver,  18  Cola  888,  22  Paa  R  774,  6  L. 

4  R  ft  Ad.  685, 689.    And  see  Re&  «t  R  A.  541.    When,  for  any  reason, 

Shropshire^  8  A.  ft  fi  178;  Hyer  v,  time  becomes  important  courts  will 

Van  Yalkenburgh,  8  Cow.  260 ;  Homan  inquire  into  fractional  parts  of  a  day. 

«.  liswell,  6  Cow.  659;  Ex  parte  Dean«  P.  v,  Beatty,  14  CaL  566.    So,  in  gen- 

2  Cow.  605,  [14  Am.  IX  521 ;]  Bigelow  eral,  when  essential  to  justice. .  S.  t;. 

n  Willson,   1    Pick.  485;    Portland  Asbury,  26  Tex.  82;  Goetzinger  v. 

Bank  n  Maine  Bank,  11  Masa  204;  Bosenfield»  16  Wash.  892,  47  Paa  R 

Ptabrey  v.  WiUiams,  15  Mass.  193;  882;  Louisville  v.  Bank,  104  U.  S.  469, 

Bex  V.  Moore,  Jefferson,  8;  White  v,  26  L.  ed.  775;  Taylor  u.  Brown,  147 

Crutcher,  1  Bosh,  472;  Bowman  vl  U.  &  640, 87  U  ed.  818;  Leavenworth 
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entire  day,  yet  it  may  be  compelled  to  reject  it  altogether.*^ 
Uniting  this  common  mode  of  estimating  the  fractions  to  the 
rule  stated  in  the  last  section,  we  may  have  a  result  almost 
nullifying  the  statute.  Thus,  reducing  the  "  ten  days'  notice,'! 
just  mentioned,  to  its  constituent  elements,  we  may  have  the 
following.  Suppose  the  statutory  requirement  to  be  "one 
day's  "  notice,  then,  if  given  on  the  last  moment  of  the  fifth 
day  of  the^  month,  it  is  out  on  the  first  moment  of  the  sixth, 
consequently  the  party  has  only  two  moments'  notice,  equiva- 
lent to  none,  while  the  statute  says  "  one  day."  Next,  we  may 
suppose  the  required  notice  to  be  for  two  days,  still  the  inter- 
pretation cuts  it  down  practically  to  one  day ;  and  the  '^  ten 
days'  notice  "  becomes,  by  force  of  the  interpretation,  in  prac- 
tical effect  only  nine.  And,  if  the  reader  will  look  through 
the  reports  of  cases  under  this  head,  he  will  see  that,  in  vari- 
ous instances '  in  which  this  result  of  the  general  doctrine  has 
been  pressed  upon  the  tribunals,  they  have  sought  substantial 
justice  by  excluding  from  the  computation  both  the  first  and 
the  last  day ;  as  though,  to  continue  the  illustrative  case  be- 
fore mentioned,  if  ten  days'  notice  were  required,  and  it  has 
been  given  on  the  fifth  day  of  the  month,  the  court  should  hold 
it  not  to  be  out  till  the  sixteenth  day  of  the  month.  And, 
uniting  with  this  view  of  the  justice  of  the  case,  we  have  — 

Particular  words  of  statutes. —  The  special  language  of  a 
statute  will  sometimes,  and  particularly  when  considered  in  re- 

Co.  V,  Barber,  47  Kan.  39,  27  Pac  K  Walker  v.  Ina  Ca,  167  Masa  188, 45 
114;  Maine  v,  Gmman,  11  Fed.  R  N.  E.  R  89;  Doyle  v.  Mizner,41  Mich. 
214  Where  an  assessment  was  levied  549,  50  N.  W.  R  892;  Scruton  v.  Hall, 
the  same  day  stook  was  purchased,  50  Paa  R  964,  6  Ean.  Ap.  714.] 
the  court  will  hold  the  purchaser,  ^  Reg.  v.  St  Mary,  Warwick,  1  EUia 
and  disregard  fractional  computa-  &  K  816;  Portland  Bank  v,  Maine 
tion.    San  Gabriel  v.  Dennis  (CaL),  Bank,  11  Mass.  204;  Edwards  v,  Reg.» 
84  Pac.  R  441.    The  almost  universal  9  Exch.  628;  Jones  v.  Planters*  Bank, 
rule  for  computation  of  days,  eta,  is  5  Humph.  619,  [42  Am.  D.  471;]  In  re 
to  exclude  the  first  and  include  the  Welman,  20  Vt  653;  Phelan  v,  Doug- 
last    Vogel  u  a,  107  Ind.  374,  8  N.  lass,  11  How.  Pr.  193. 
E.  R  164;  S.  v.  Weld,  89  Minn.  426;  >  As,  see  Young  v.  Higgon,  6  M.  & 
40  N.  W.  R  561;  Penn.  Ca  v.  Ina  Ca,  W.  49,  54;  Lester  v.  Garland,  15  Ves. 
189  Pa.  St  255,  42  AtL  R  138;  Smith  248;  Webb  v.  Fairmaner,  8  M  ife  W. 
V.  Dickey,  74  Tex.  64, 11  a  W.  R 1049;  478;  Speer  v.  a,  2  Tex.  Ap.  246;  Bemis 
Blitch  V.  Brewer,  83  Ga.  338,  9  a  E.  v.  Leonard,  118  Mas&  502,  [19  Am.  R 
R  837;  Seward  n  Hayden,  150  Mass.  47a] 
158,  22  N.  £.  R  629,  5  L.  R  A.  844; 
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lation  to  its  subject,  work  a  result  different  from  the  general 
one  above  stated.    Thus  — 

§  106a,  ^^ Entire  day "  —  ^^ Day/' —  The  words  "entire 
day/*  *  or  even  "  day  "  alone,  in  some  connections  and  as  ap- 
plied to  some  subjects,^  may  include  the  whole  twenty-four 
hours,  from  midnight  to  midnight.     Again, — 

§  109.  ^^One  day  previous/'— The  Texas  constitution  having 
required  that  bills,  to  become  laws,  should  be  presented  to  the 
governor  "  one  day  previous  to  the  adjournment  of  the  legis- 
lature," this  was  held  to  mean  not  less  than  twenty-four  hours.' 

§  110.  "  Clear." — If  the  statute  requires  a  given  number  of 
**  dear  daysj'^ —  as, "  ten  clear  days," —  neither  the  first  nor  the 
last  is  counted  in  the  computation.*  Such  is  the  settled  Eng- 
lish  rule,  and  there  is  believed  to  be  nothing  adverse  to  it  ia 
this  country.    So  — 

^^At  leasV^ —  The  English  courts  hold,  to  regret,  and  still  to 
adhere  to  the  holding,  that  the  words  '^  at  least "  have  equal 
effect  with  "clear;"  as,  where  the  expression  was  "fourteen 
days  at  least,"  "  the  court  was  of  opinion  that  fourteen  days 
at  least  must  mean  fourteen  clear  days."*  The  contrary  was 
adjudged  in  Missouri,  in  a  case  where  a  forfeiture  was  thus 
avoided,  otherwise  the  English  doctrine  would  have  been  fol- 
lowed.*   And  — 

^  Etaines  v,  S.,  7  Tex.  Apt  80;  Law-  quire  us  to  deoida    One  or  the  other 

rence  «.  &,  7  Tex  Api  19SL  constniction  must  be  adopted.**  pi  14& 

'Kane  v.  Com.»  89 Pa.  St  622,  [88  «Rez  v.  HerefordsUre,  3K&  Aid. 
Am.  B.  787].  See  a  vl  Holliday,  61  581;  Rex  v.  West  Riding  of  York- 
Ma  229;  a  V.  HoUiday,  61  Ma  400.  shire,  4  a  ft  Ad.  685,  690;  [Walsh  n. 
[Day  ordinarily  intended  is  twenty-  Boyle,  80  Md.  262.] 
four  hours  from  midnight  to  mid-  *  Zouch  v.  Empeey,  4  B.  &  Aid.  522; 
night  Zimmerman  v.  Cowan,  107  Reg.  v.  Shropshire,  8  A.  ft  £.  178; 
m.  681;  Penn.  Ca  u  In&  Ca,  189  V%,  Mitchell  v.  Foster,  12  A.  ft  £.  472; 
St  255,  42  AtL  R.  18a]  Reg.  v.  Aberdare  Canal  14  Q.  a  854, 

>  Hyde  u  White,  24  Tex.  127,  Rob-  867,  86a    In  Young  v.  Higgon,  6  M. 

erts,  J.,  observing:  "Whether  it  be  ft  W.  49,  the  statutory  expression 

held  that  the  word  'day'  is  twenty-  was  "at  least  one  calendar  month,'* 

four  hours  from  the  moment  of  ad-  and  the  like  construction  was  put 

journment,and  used  as  a  mecuure  of  upon  it,  the  court  not  even  mention- 

time,  allowed  the  governor  to  oon*  ing the  words  "at  least,'*  though  they 

sider  of  and  act  on  the  bill,  or  is  an  may  have  been  in  the  judicial  mind, 

entire  day  regarded  as  an  interven-  See  also  Reg.  v,  St  Mary,  Warwick, 

ing  point  of  time  between  the  day  1  Ellis  ft  B.  816;  Freeman  v.  Read,  4 

of  presentation  and  the  day  of  the  &  ft  a  174. 

adjooniment^  this  oaae  does  not  re-  *  a  v.  Gasconade,  88  Ma  102.  [*Noi 
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•"  Before^ —  In  Texas  the  expressioii  "  five  days  before  the 
return-day  "  was  held  to  mean  five  "  clear  "  days.* 

"jFrom  0md  after. ^^ —  The  eif ect  of  these  words  has  already 
been  considered.* 

§  ll>Oa.  KMrths  nseqval  in  length. —  In  computing  time  by 
calendar  months,  which  are  of  unequal  length,  the  month  in 
which  it  begins  rather  than  that  in  which  it  ends,  or  any  inter-' 
mediate  one,  ordinarily  furnishes  the  rule;  as^  for  example, 
from  the  fifteenth  day  of  March  to  the  fifteenth  day  of  Aprils 
a  period  of  thirty-one  days,  is  one  calendar  month,  and  from 
the  fifteenth  of  April  to  the  fifteenth  of  May,  a  period  Qf  thirty 
days,  is  one  calendar  month.'  But  while  so  much  is  reasonably 
plain,  embarrassing  questions,  not  in  all  particulars  adjudicated, 
arise.  Assuming,  as  established,  that  a  month  beginning  on 
the  fifteenth  of  January  ends  on  the  fifteenth  (^  February, 
when  does  one  end  which  begins  on  the  thirtieth  of  January? 
Where  twenty-eight  days  in  February  alone  constitute  a  full 
calendar  month,  plainly,  in  reason,  the  thirty-first  of  January 
and  the  first  and  second  of  March  need  not  all  be  added. 
Though  this  absurdity  cannot  be  involved  in  the  true  answer 
to  the  question,  there  is  no  possible  answer  which  does  not  pre- 
sent something  not  apparently  quite  right.  It  is  submitted, 
therefore,  as  the  bes^.  solution  attainable,  that,  when  February 
has  twenty-eight  days,  a  calendar  month  beginning  the  twenty- 

Imb  than  "does  not  mean'eZeorda^  Sofaxwiec;  14  Mont  141,  85  Paa  R- 

a  «L  Winter  Bark, 26  Fla.  871,6  a  87a    *'At  once"  means  reasonable 

B.  6ia]  tima    Cohen  v.  Bilvermani  40  N.  T. 

1  O'Connor  v.  Towna^  1  Tex.  107.  [If  Sujk  a    See  also  Warren  v,  Slade,  23 

an  act  is  to  he  done  a  certain  num-  Hioh.  1;  Everts  u  Fisk,  44  Mioh,  515^ 

ber  of  days  before  a  given  day,  that  7  N.  W.  R  61.  Where  a  statute  makes 

day  must  not  be  Gjonted.    Salee  tx.  a  certain  act  punishable,  if  conunit- 

Ireland,  0  Mioh.  164]  ted  in  the  "  nightrtime,*'  it  is  not 

^Ante^  g  81a;  Gkx>de  v.  Webb,  53  night  «o  long  as  there  is  light  enough 

Ala.  462;  Wood  v.  Cora.,  11  Bush,  220;  to  disoem  a  person's  features.    Klie- 

Bemis  v.  Leonard,  118  Biass.  502,  [10  ferth  u  a,  88  Wis.  163,  59  N.  W.  B. 

Am.  R.  470;]  Mengee  v.  Frick,  73  Pa.  607.    ''On  or  before*'  includes  that 

St  187.  [18  Am.  R  781.     "Until:"  day.    Disney  v.  Furnesa,  79  Fed.  R 

Time  until  a  certain  day  may  be  810.] 

either  inclusive  or  exclusive  of  the       *  Freeman  o.  Read,  4  R  &  a  174; 

day  mentioned,  accx>rding  to  inten-  P.  v.  XJlrich,  2  Abb.  Pr.  28;  Webb  u 

tion.    Conway  u  Mercantile  Ca,  44  Fairmaner,  8  M.  &  W.  473:  Migotti  v. 

Pac  R  940  (Wya).    *' To  "  a  specified  Colvill,  4  C.  P.  D.  233,  285;  &  a  ncmu 

day  inclades  that  day.    Penn.  Ca  u  Nigotti  v.  Cdville^  14  Coz,  Q  Q  805. 
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ninth,  the  thirtieth  or  the  thirty-first  of  January  ends  equally  in 
each  instance  on  ttie  twenty-eighth,  or  last  day,  of  February.* 

§  110b.  Hours.—  Sometimes  a  statute  employs  the  term 
"  hour  "  or  **  hours,"  but  there  is  nothing  in  its  meaning  requir- 
ing special  consideration.' 

§  110c.  Sunday. — Whether  or  not  Sunday  is  to  be  excluded 
from  a  computation  will  depend  largely  on  the  nature  of  the 
subject,  and  in  some  degree  on  the  statutory  terms.  As  it  is 
not  a  day  for  judicial  business,'  it  is  excluded  from  computa- 
l^ons  relating  thereto,  when  consistent  with  the  words.  Where, 
in  a  cafie  of  this  sort,  the  law  gives  a  certain  number  of  hours 
for  the  performance  of  an  act,  those  even  of  an  intervening 
Svnday  are  to  be  left  out  from  the  count;  the  person  being  al- 
lowed hours  wherein  it  is  lawful  to  do  the  act.*  And  to  some 
extent,  and  by  some  opinions,  this  is  so  also  where  the  time  is 
^ven  in  days,  especially  when  the  number  is  less  than  seven.* 

1  Indeed,  this  may  be  deemed  eetab-  601 ;  Ridgley  v.  S.,  7  Wis.  661 ;  Meng 
liidbed  by  analogy.  ''In  the  case  of  «.  Winkleman,  43  Wis.  41 
trills  of  exchange,  in  which  the  word  *  Criro.  Pro.,  I,  §  1001 ;  Chapman  v. 
'month'  is  held  to  mean  'calendar  &,  6  Blackf.  Ill;  Langabier  v.  Fair- 
month,'  it  is  laid  down  by  all  the  text  bury,  etc.  R  R.  Ca,  64  IlL  248,  [16  Am. 
witters  that  bills  at  one  month  drawn  K  550;]  True  v,  Plumley,  86  Me.  466; 
on  the  28th,  20th,  80th  or  Slst  of  Jan-  Harris  v.  Morse,  49  Me.  482,  [77  Am. 
nary  win  fall  due  (excluding  the  days  D.  269;]  Watts  v.  Com.,  5  Bush,  809; 
of  grace)  aU  on  the  same  day,  namely,  [Qualter  v.  S.,  120  Ind.  92,  22  N.  E.  R. 
tiie  2Sth  of  February,  or,  in  leap-year,  100;  Porter  v.  Pierce,  120  N.  Y.  217, 
on-the  29th.  .  .  .  It  is  no  doubt  24  N.  £.  R.  281,  7  L.  R.  A.  847;  a  v. 
true  that  the  hkw  applicable  to  biUs  Harris,  121  Ma  445,  26  a  W.  R  SijS; 
of  exchange  depends  upon  the  usage  8t  Joseph  v,  Landis,  64  Ma  Ap  815; 
of  merchants  and  is  not  necessarily  First  Nat  Bank  v,  Williams,  110 
applicable  to  other  cases;  but,  where  Mich.  15,  67  N.  W.  R.  976;  a  u  May, 
the  question  is,  what  is  the  true  mean-  142  Ma  185,  48  a  W.  R.  687;  Robin- 
ing  of  'one  calendar  month? '  it  is  son  v.  Templar,  114  CaL  41, 45  Pac.  R. 
useful  to  consider  how  such  an  ex-  998;  P.  v.  Rose  (III.),  47  N.  E.  R  547; 
pression  is  regarded  in  any  case  in  Johnson  v,  Merritt,  50  Minn.  808,  52 
which  it  is  constantly  used  in  famil-  N.  W.  R.  86a] 
iar  legal  instruments.'*  Denman,  J.,  *  Meng  v.  Winkleman,  48  Wi&  41 ; 
in  Migotti  v,  Colvill,  supra,  at  p  286.  Com.  v.  Intoxicating  Liquors,  97 
In  this  case  it  was  held  that  a  sen-  Masa  601 ;  Ridgley  v,  S.,  7  Wis.  661. 
tence  on  the  8l8t  of  October  to  one  But  see  Franklin  v.  Holden,  7  R.  L 
month's  imprisonment  expires  on  the  216.  And  see  a  v.  Green,  66  Mo.  631. 
iast  moment  of  the  last  day,  being  *  Chicago  v,  Vulcan  Iron  Works,  98 
the  80th  of  November.  IlL  222;  a  v,  Howard,  82  N.  C.  628; 
'Franklin  v.  Holden,  7  R.  L  215;  NationalBankv.  Williams,  46  Ma  17; 
Com.  v.Intoxioating  Liquors,  97  Mass.  Ridgley  v.  a,  7  Wis.  661.    But  see 

Peacock  v.  Reg.,  4  C.  B  (N.  a)  264. 
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Nor  is  Sunday  counted  among  the  days  of  a  term  of  court.* 
But  the  rule  governing  most  classes  of  cases  is,  that  it  is  counted 
the  same  as  any  other  day.'  The  cases  cited  in  the  notes  show 
some  diversities  of  views,  not  necessary  to  be  entered  into  here. 
§  111.  Differing  words  —  Subject. —  We  have  already  seen 
that  the  differing  words  of  statutes  enter  largely  into  the  ques- 
tions discussed  in  this  chapter,  as  do  likewise  their  differing 
subjects.  And,  when  all  is  done,  the  unreconciled  conflicts  of 
judicial  opinion  are  numerous.  It  would  be  a  happy  thing  if 
an  author  could  so  present  this  topic  as  to  render  doubts  or 
differences  impossible  hereafter.  Since  this  cannot  be,  let  us 
here  close  the  chapter  with  some  further  references  to  author- 
ities, chiefly  pertinent  to  the  matter  of  this  section,  as  showing 
the  combined  effect  of  the  particular  subject  and  the  special 
words.* 

iMiohie  v.  Michie,  17  Grat  109;  Levert  v.  Read,  54  Ala.  529 ("within**); 

Read  v.  Com.,  22  Grat  924    And  see  P.  t;.  Wayne  Circuit  Judge)  87  Mich. 

National  Bank  u  Williams, 46  Mo.  17;  287  ("heretofore ");  P.  v.  Walker,  17 

Burton  v.  Chicago,  63  IlL  87;  Clerks'  N.  Y.  502  (''until");  Annan  v.  Baker, 

Sav.  Bank  v,  Thomas,  2  Ma  Ap.  867.  49  N.  H.  .161  ("at  the  end  of  the 

2 Commissioners  of  Pilots  t;.  Erie  year");  Simpson  v.  Sutton,  PhiUips 

Ry.  Ca,  5  RoK  (N.  Y.)  866;  Peacock  v.  (N.  C),  112  ("year  and  day  ");  Alger 

Reg.,4C.  R(N.a)264;TaylorttPal-  r.  Curry,  40  Vt  487;  Swainson  t>. 

mer,  81  CaL  240;  Miles  V.  McDermott,  Bishop,   62  Ma   227;    Northrop  it 

81  CaL  271;  Broome  v.  Wellington,  1  Ck>oper,  28  Kan.  482;  a  v.  MoLendon, 

Sandf.  664;  Ex^parte  Dodge,  7  Cow.  1  Stew.  195;  Garner  v,  Johnson,  22 

147;  Ex  parte  Simpkin,  2  Ellis  &  E.  Ala.  494;  Boyd  v.  Com.,  1  Rob.  (Va.) 

892L    And  see  Hughes  v.  Griffiths,  18  691;  Owen  v.  Slatter,  26  Ala.  547,  [62 

a  a  (N.  a)  824;  [Wood  V.  Galveston,  Am.  D.  745;]  S,  v,  Schnierle,  5  Rich. 

76  Tex.  126, 18  a  W.  R.  227;  Merritt  299;  Burr  u  Lewis,  6  Tex.  76;  Com.  it 

V.  Bank,  100  Ga.  147,  27  a  E.  R.  979,  Jones,  12  Pa.  St  865;  Abrahams  v, 

88  U  R.  A.  749;  Heard  v.  Phillips,  101  Com.,  1  Rob.  (Ya.)  675;  Kimm  v.  Os- 

Ga.  691,  81  a  R  R  216;  Yocum  t;.  good,  19  Ma  60;  Peables  v.  Hanna- 

Bank,  144  Ind.  272,  48  N.  K  R.  281 ;  ford,  18  Me.  106;  a  v.  Godfrey,  8  Fair£ 

Martin  v.  TeL  Ca,  18  Wash.  260,  51  861;  Pulling  v.  P.,  8  Barb.  884  [Most 

Paa  R.  876.]  of  the  states  have  statutes  regulating 

*  Sanborn  v.  Fireman's  Ins.  Ca,  16  the  computation  of  tima] 
Gray,  448,  [77  Am.  D.  419]  C*  within"); 
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CHAPTER  XY. 

HOW  THE  SPECIAL  MATTER  OF  A  STATUTE  INFLUENCES  ITS 

INTERPRETATION. 

§  Ilia.  Doctrine  defined. —  The  doctrine  of  this  chapter  is, 
that  the  interpretation  of  a  statute  is  influenced  by  the  special 
matter  comprehended  in  its  terms. 

IHsUnctions. —  This  doctrine  is  similar  to,  yet  diverse  from, 
various  others  prominent  in  these  discussions;  such  as,  that  all 
laws  are  to  be  interpreted  together  as  modifying  one  another,^ 
and  that  every  writing  is  to  be  construed  with  reference  to  its 
subject.* 

lUustraHans  —  of  the  doctrine  are  such  as  the  following:  — 

§112.  ^^May"  and  ^^ shall.'*— The  words  "may"  and 
"shall" —  the  one  permissive  and  the  other  imperative,  therefore 
in  their  primary  meanings  quite  different  —  are  interpreted  by 
the  matter  of  the  provision  in  which  they  occur;  so  that  practi- 
cally "  may  "  is  almost  as  often  imperative  as  permissive,  and 
the  two  admit  of  being  used,  to  a  considerable  extent,  inter- 
changeably.' Still  the  cases  are  not  numerous  in  which  "  shall " 
alone  is  held  to  be  permissive  like  "  may  "  in  its  primary  sense, 
but  they  do  occur .^  And  the  phrase  "  it  shall  be  lawful,"  or 
"  it  shall  and  may  be  lawful,"  is  an  equivalent  for  the  latter 
word,  both  primarily,  and  as  admitting  of  either  a  permissive 
or  an  imperative  rendering,  to  accord  with  the  matter  of  the 
statute.*    The  rules  to  determine  when  the  permissive  form  is 

1  Ante,  %  80.  ston  v.  Pate,  95  N.  d  68;  Crawford 

s  Ante,  §  98a.  v.  Greenleaf,  48  Ma  Ap,  590.] 

'Fowler  «.  Pirkins,   77   IlL  371;  *R  R.  Ca  v.  Hecht,  95  U.  a  108; 

Kane  u  Footh,  70  IlL  687;  Steines  v,  Wheeler  v,  Chicago,  24  HL  105,  [76 

Franklin,  48  Ma  167,  [8  Am.  R.  87;]  Am.  D.  78&]    And  see  Rex  v,  Flook- 

Estate  of  Ballentine,  46  CaL  696;  P.  wold  Incloeure,  2  Chit  251;  Hudd  tx. 

V.  Buffalo,  4  Neb.  150;  P.  v.  Oteego,  Ravenor,  2  Brod.  &  K  662,  66o. 

51  N.  Y.  401;  RockweU  v.  Clark,  44  sCastem  v.  Groom,  18  Q.  K  490, 

Conn.  534;  &  v.  Buffalo,  6  Neb.  454;  495;  Cook  v.  Tower,  1  Taunt  872, 377; 

[Pueblo  Ga  v.  Smith,  22  Cola  584^  45  Rex  v.  Eye,  1  R  ft  C.  85,  86;  Reg.  v, 

Faa  R  367,  33.Lu  R  A.  465;  Smith  v.  Oxford,  4  Q.  R  D.  245,  525;  s.  a  in 

King,  14  Oreg.  10, 12  Paa  R  8;  John-  H.  of  L.  nom,  Julius  v.  Oxford,  6  Ap. 
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to  be  construed  as  imperative  are  not  in  all  particulars  made 
distinct  by  the  decisions;  but,  in  general,  whenever  a  private 
party  or  the  public  claims  a  right  or  interest  under  such  a  pro- 
vision, the  claim  constitutes  a  sort  of  election  which  makes  the 
permissive  terms  imperative,  and  they  will  be  held  to  be  so 
even  without  the  formal  claim.^  Consequently,  for  example,  a 
permission  to  a  court  is  a  command,  if  it  relates  to  the  rights 
of  suitors,'  but  otherwise  if  it  concerns  something  in  its  nature 
discretionary.*    So  far  the  doctrine  is  plain,  and  is  abundantly 

Ga&  214;  Rex  vl  Norfolk,  4  R  ft  Ad.  lU.  471;  Rumsey  v.  Lake,  65  How. 

238;  In  re  Neath,  etc.  Ry.  Co.,  Law  R  Ft.  889;  Estate  of  V^aUey,  11  Nev. 

9  Ch.  Ap.  268;  Reg.  u  Caledonian  Ry.  260;  a  u  Boffala  6  Neb^  454;  Rock> 

Ca,  16  Q.  R  19,  2a  weU  «.  Clark,  44  Conn.  584;  St  Louis, 

iRex  V.  Hthe  Commissionen,  14  eta  R  R  Ca  tx  Teters,  68  HI  144. 

Q.  R  459,  474;  New  York  v,  Farze»  8  [When  pnbUo    intereste    are    oon- 

HiU  (N.  T.),  612;  Seiple  v.  Eliaabeth,  oemed,  or  the  rights  of  third  per- 

8  Dutcher,  407;  MitcheU  u  Duncan,  sons  are  involved,  "may ''and  *'shair* 

7  Fla.  13;  Schuyler  v.  Mercer,  4  Gil-  are  both  imperative.   Smith  v.  King, 

man,  20;  Cutler  v.  Howard,  9  Wis.  14  Oreg.  10, 12  Pac.  R  8;  Johnston  r. 

889;  Blake  v.  Portsmouth  &  Conoord  Pate,  95  N.  Q  6a    Statutory  direc- 

R  R  Ca,  80  N.  H.  485;  Nave  v.  Nave,  tions  which  are  of  the  essence  of  the 

7  Ind.  122;  Bansemer  v.  Mace,  18  Ind.  thing  to  be  done  are  mandatory. 

27,  [81  Am.  D.  844;]  Supervisors  ix  Jackson  Ca  v.  Dorick,  117  Ala.  848, 

U.  a,  4  Wall  485;  Galena  v.  Amy,  6  28  R  R  19a    See  also  U.  a  r.  Eaton, 

Waa  705;  P.  v.  Otsego,  51  N.  Y.  401;  169  U.  R  881,  42  L.  ed.  767;  R  v. 

P.  u  Buffalo,  4  Neb  150;  Phelps  if.  Laughlin,  78  Ma  448;  a  v.  King,  186 

Hawley,  52  N.Y.  28;  Low  V.  Dunham,  Ma  809,  86  a  W.  R  681;  Kohn  v. 

61  Me.  566;  PhiUips  v.  Fadden,  125  Hinshaw,  17  Oreg.  808,  20  Paa  R.. 

Mass.  198;  Steines  tx.  Franklin,  48  Ma  629;  Hayes  v.  Los  Angeles,  99  Cal. 

167;  a  IX  Saline  County  Court,  48  74  83  Paa  R  766.    "Is  authorized '' 

Ma  890,  [8  Am.  R 108;]  Kane  v.  Footh,  construed  as  mandatory.    P.  v.  Buf- 

70  III  587;  at;.  Board  of  State  Can-  f alo,  140  N.  Y.  800, 35  N.  K  R  485.  See 

vassers,  86  Wis.  408.  also  Swenson  v,  McLaren,  2  Tex.  Civ. 

2  Reg.  V.  Adamson,  1  Q.  R  D.  201;  Ap.  831,  21  R  W.  R  800;  Adams  t;. 

Macdougall  v.  Peterson,  11  C.  R  755;  Sleeper,  64  Yt  544,  24  AtL  R  900;  R 

Crake  v.  Powell  2  Ellis  &R  210;  Asp-  v.  Farley,  86  Neb.  587,  54  N.  W.  R 

lin  V.  Blackman,  7  Exch.  886;  Back-  862.] 

well's  Case,  1  Yern.  152;  Bowes  vl  'Estate  of  Ballentine,  45  CaL  696; 

Hope  Life  ln&  eta  Co.,  11  H.  L^  Cas.  Barber  v.  Gamson,  4  R  &  Aid.  281; 

389,  403;  Marson  v,  Lund,  18  Q.  R  Cook  v.  Tower,  1  Taunt  372;  Girdle- 

664;  Morisset;.  Royal  British  Bank,  ston  tx  Allan,  1  R  &  C  61;  Jn  re 

1  a  R  (N.  a)  67;  Reg.  r.  Harwich,  8  Newport  Bridge,  2  Ellis  &  R  877; 

A.  &  R  919;  Roles  v.  Roswell,  5  T.  R  Bell  v.  Crane,  Law  R  8  Q.  R  481; 

538;  Hardy  t;.  Bern,  5  T.  R  636;  Drage  Castelli  v.  Groom,  18  Q.  R  49a 

V.  Brand,  2  Wil&  877;  Reg.  v.  Boteler,  Costs.— In   Jones  t;.  Harrison,  6^ 

4  R  ft  a  959;  Phelps  r.  Ilawley,  8  Exch.  828,  8  Eng.  L.  &  Eq.  679,  and 

Lan&  160;  Appleton  v.  Warner,  51  Palmer  v.  Richards,  6  Exch.  835,  it 

Barb.  270;  Ticknor  tx  McClelland,  84  was  held  that  costs  to  a  party,  in  the 
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established  bj  the  decisions.  It  was  once  observed  that  **  may  " 
is  imperatiYO  ^^  in  all  cases  where  the  legislature  means  to  im- 
pose a  positive  and  absolute  dutj,  and  not  merely  to  give  a 
discretionary  power.  But  no  general  rule  can  be  laid  down 
upon  this  subject^  further  than  that  that  exposition  ought  to  be 
adopted  in  this,  as  in  other  cases,  which  carries  into  effect  the 
true  intent  and  object  of  the  legislature."  ^  And,  by  all  opin- 
ions, it  is  the  meaning  of  the  legislature  at  which  interpreta- 
tion in  these  cases,  as  in  all  others,'  should  aim.'  Said  Wood- 
bury, J.,  in  the  supreme  court  of  the  United  States :  "  When- 
ever it  is  provided  that  a  corporation  or  officer  ^  may '  act  in  a 
certain  way,  or  it  ^  shall  be  lawful '  for  them  to  act  in  a  certain 
way,  it  may  be  insisted  on  as  a  duty  for  them  to  act  so  if  the 
matter,  as  here,  is  devolved  on  a  public  officer,  and  relates  to 
the  public  or  third  persons."  ^  Another  judicial  observation 
from  the  books  is  that  ^'  may  "  is  imperative  only  for  sustain- 
ing or  enforcing  a  right,  not  for  creating  one;*  but  quite  likely 
the  latter  clause  of  this  dictum  requires  qualification.  Certainly 
this  permissive  word  is  often  to  have  its  primary  meaning ;  ^ 
and  probably  it  should  receive  it  in  cases  generally  where  noth- 
ing affirmatively  appears  in  the  matter  of  the  statute  indicat- 
ing the  other  constructicm.^    Thus, — 

JurUdictian  —  (Polygamy).  —  A  mere  permissive  jurisdic- 
tional statute  will  not  take  away  the  common-law  jurisdiction. 
For  example,  in  Maine  the  act  against  polygamy  provides  that 
the  indictment  ^^may  be  found  and  tried  in  the  county  wh«re 
the  offender  resides; "  yet,  in  the  words  of  Dickerson,  J.,  **  this 

circumstances  contemplated  in  the  *  Kelly  v.  Morse,  8  Neb.  224. 

texttaiediscretionarjwith  the  court.  <  Mason  v,  Fearson,  9  How.  (U.  S.) 

But  in  Aspiin  v.  Blackman,  suprOt  248,  259. 

the  same  court,  following  Crake  v,  ^S.  v.  Holt  County  Court,  89  Ma 

Powell  and  Maodougall  v.  Paterson,  621;    Ex  parte  Banks,  28  Ala.  28. 

stiprOf   overruled    these    decisions.  And  see  York,  etc.  Ry.  Ca  v.  Keg.,  1 

And  see  Wood  v.  Brown,  6  Daly,  428.  Ellis  &  R  868;  Stead  v.  Carey,  1  C.  B 

1  Minor  v.  Mechanics*  Bank,  1  Pet  496. 

46,  S4.    And  see  .Ka;  parte  Simonton,  ^  Ex  parte  Yeager,  11  Grat  655; 

9  Port.  890,  [88  Am.  D.  820;]  New-  Com.  v.  Haynes,  107  Masa  194,  197. 

burgh,   etc  Turnpike   v.   Miller,  6  And  see  Leigh  v.  Westervelt,  2  Duer, 

Johna  Ch.  101;  Com.  v.  Gable,  7  8.  &  618;  Bowers  v.  Sonoma,  82  Cal.  66; 

R  428;  Bex  v.  flockwold  Incloeure,  P.  v.  Brooke  1  Denio,  457,  [48  Am. 

2  Chit  251.  D.  704] 

^ArUe,  S  70l  ^  Fowler  v.  Pirkins,  77  111.  271. 
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provision  of  the  statute  ia  permissive  and  not  momdatory.  It  is 
not  in  derogation  of  the  common-law  right  of  indictment  and 
trial  in  the  coanty  where  the  offense  is  committed,  but  rather 
an  enlargement  of  the  jurisdiction  of  the  court."  * 

§  112a.  Particular  and  general. —  Out  of  the  special  matter 
of  the  statute  grows  also  a  doctrine,  spoken  of  likewise  in  other 
connections,  whereby  apparently  conflicting  provisions  are  rec- 
onciled and  made  harmonious.  It  is  applicable  equally  to  the 
different  clauses  of  the  same  enactment,  to  different  statutes  at 
whatever  different  times  passed,  and  to  the  common  and  stat- 
utory laws  when  viewed  in  combination.  It  is,  that  the  gen- 
eral and  specific  in  legal  doctrine  may  mingle  without  antag- 
onism, the  specific  being  construed  simply  to  impose  restrictions 
and  limitations  on  the  general ;  so  that  general  and  specific  pro- 
visions in  the  laws,  both  written  and  unwritten,  may  stand  to- 
gether, the  latter  qualifying  and  limiting  the  former.'  This 
doctrine  commonly  extends  also  to  — 

§  112b.  Acts  local  and  special. —  Ordinarily,  if  there  are  a 
general  statute  and  one  local  or  special,  on  the  same  subject,  in 
conflicting  terms,  neither  abrogates  the  other,  but  both  stand 
together;  the  latter  furnishing  the  rule  for  the  particular  local- 
ity or  case,  the  former  for  the  unezcepted  places  and  instances. 
And  it  is  immaterial  which  is  the  later  in  date.'  But  where 
from  anything  cognizable  by  the  judges  they  are  satisfied  that 

la  V.  Sweetser,  58  Me.  488,  44a  R  179;  a  v.  Green,  24  Ma  Ajx  837; 

And  see  BarnaweU  u  ThreadgiU,  6  Wilson  v.  Knox  Ca,  182  Ma  887;  a 

Ire.  £q.  86;  Crawford  u  Childress,  1  v.  Hobe  (Wia).  82  N.  W.  R  888.] 

Ala  482;  post,  §  184.  >  ^Pont,  §  156;  P.  v,  Quigg,  59  N.  Y. 

^Ante,  §  64;  post,  §§  126,  181, 152,  88;  Rex  v.  St  Pancras,  6  A.  ft  E.  1; 

156;  a  V.  Goetze,  22  Wis.  868;  Taylor  London,  eta  Ry.  Ca  v.  Limehouse,  8 

V.  Oldham,  4  Ch.  D.  895,  410;  Lyn  u  Eay  ft  J.  128, 128;  Crane  v.  Reeder, 

Wyn,  O.  Bridg.  122, 127;  Atty.  Gen.  22  Mich.  822;  a  t>.  Mills,  5  Vroom,  177; 

V,  Moore,  8  Ex.  D.  276;  a  v.  Kelley,  6  Fitzgerald  v.  Champneys,  2  Johna  ft 

Vroom,  75;  McGavisk  ua,  5  Vroom,  H.  31;   Pumell  v.  Wolverhampton 

609;  Gloversville  t>.  Howell,  70  N.  Y.  New  Water  Works.  10  C.  R  (N.  a) 

287;  Hedges  t;.  Titus,. 47  Ind.  145;  576;  GloversviUe  v.  Howell,  70 N. T. 

Rounds  V.  Waymart,  81  Pa.  St  895;  287;  a  v.  Kelley,  5  Vroom,  75;  Mc- 

a  t7.  Trenton,  9  Vroom,  64;  Thorpe «.  Gavisk  t;.  a,  5  Vroom,  509;  a  v. 

Adams,  Law  Rep.  6  a  P.  125,  185;  Brady,  41  Conn.  588;  Burke  vl  Jef- 

Pretty  v.  Solly,  26  Beay.  606;  De  Win-  fries,  20  Iowa,  145;  Liverpool  Library 

ton  u  Breoon,  26  Beav.  538;  Denton  v.  Liverpool,  5  H.  ft  N.  526;  [Dawson 

tx  Manners,  4  Jur.  (N.  a)  151,  714;  Ca  v.  Clark  (Neb.),  79  N.  W.  R  822; 

[Talcott  V.  Com.,  58  CaL  199;  Dewey  Seifried  v.  Cool,  101  P&  SL  202;  Mal- 

ti^  Central  Ca,  42  Mich.  899,  4  N.  W.  lory  u  Com.,  115  Fft.  St  86^  7  AiL  R 
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the  general  law  was  meant  by  the  legislature  to  supersede  the 
local  or  special,  they  will  give  it  such  effect.^ 

§  113.  FriTate  statutes^ —  '^  made  for  the  accommodation  of 
particular  citizens  or  corporations,  ought  not,"  it  has  been  said, 
"  to  be  construed  to  affect  the  rights  or  privileges  of  others, 
unless  such  construction  results  from  express  words,  or  from 
necessary  implication."^  To  a  considerable  extent  they  are 
regarded  as  contracts,  or  ^t^o^i-con tracts,  between  the  public 
and  the  individual.'  But,  especially,  being  limited  to  the  one 
individual  or  corporation,  they  will  not  control  the  general  laws 
in  their  applications  to  other  persons  and  things ;  neither,  on 
the  other  hand,  will  the  general  laws,  or  another  private  act,* 
abrogate  their  express  terms  as  to  the  individual  or  corporation 
named.*  This  proposition  is  subject  to  exceptions,  as  indicated 
in  the  last  section. 

§  113a.  In  conclasion^ — a  statute  must  be  construed  equally 
by  itself  and  by  the  rest  of  the  law.  The  mind  of  the  inter- 
preter, if  narrow,  will  stumble.  There  are  no  questions,  in  the 
entire  range  of  the  law,  on  which  views  alike  broad  and  minute 
are  more  emphatically  required  of  the  expounder,  than  those 
relating  to  statutory  interpretation. 

790;  BaOding  AsB'n  v.  Lea»  100  Pa.  885;  Kennedy  v.  Board,  83  Gal  488» 

St  213;  Negrotto  «.  Monett^  49  Ma  22  Pao.  R.  1043.] 
Ap,  280.]  <  Parsons,  C  J.,  in  Coolidge  v.  WUl- 

1  Bramston  v.  Colchester,  6  Ellis  &  lams,  4  Mass.  140, 145;  Wales  v.  Stet- 

R  246;  Daw  u  Metropolitan  Board,  son,  3  Mass.  143,  [8  Am.  D.  89;]  Hood 

12  G.  R  (N.  8.)  161;  Great  Central  v.  Dighton  Bridge,  8  Mas&  268;  Perry 

Gas  Consumers' Ca  V.  Clarke,  18  C.  R  v,  Wilson,  7  Mass.  898;  Sprague  t;. 

(N.  &)  888,  840;  a  v.  Pearcy,  44  Ma  Birdsall,  3  Cow.  419. 
199;  P.  V.  Miner,  47  BL  8a    Possibly       'Dwar.  Stat.  (2d  ed.)  650,  651;  Lee 

there  may  be  cases  not  quite  in  ac-  v.  Shankle,   6   Jones   (N.    C),  818; 

oord  with  the  doctrine  of  this  sec-  Thomas  v.  Mahan,  4  QreenL  51  a 
tion,  but  it  is  abundantly  sustained       *  Birkenhead  Docks  v.  Laird,  4  De 

in  general  authority.    See  and  com-  G.,  M.  ft  G.  782. 
pare  Com.  v.  Pointer,  5  Bush,  801;  S.       >  Broad  bent  v.  Tuskaloosa  Scien* 

V.  Douglass,  4  Vroom,  868;  Talcott  v,  tiflc,  etc.  Ass'n,  45  Ala.  170;  Lee  v. 

Harbor  Com'rs,  68  CaL  199;  Howell  Shankle,  supra;  Campbell's  Case,  3 

n.  CbssopolJs,  85  Mich.  471 ;  [Adleman  Bland,  209,  [20  Am.  D.  860;]  Williams 

ft  Steele^  18  Phila.  639;  Borough  v.  v,  Pritchard,  4  T.  R.  2;  Eddington  v. 

Hawtborneb  133  Pa.  St  106, 16  AtLR  Borman,  4  T.  R  4;  Abergavenny  u 

Brace,  Law  Rep.  7  Ex.  145, 16a 
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HOW  THE  DOCTRINE  THAT  ALL  THE  LAWS  ARE  TO  BE  INTER- 
PRETED INTO  ONE  SYSTEM  IS  PRACTIOALLY  APPLIED  TO 
THE  STATUTEa 

§  113b.  Elsewhere  —  we  saw  what  this  doctrine  is.^ 

ffere  —  we  are  to  consider  something  of  its  practical  forms 
and  methods. 

§  114.  Ordinary  modes  of  procedure. —  A  statute  being,  as 
we  have  seen,'  a  fresh  drop  added  to  the  yielding  mass  of  the 
prior  law,  to  be  mingled  by  interpretation  with  it,  "  where," 
said  Kent,  C.  J.,  it  ^^  admits  of  two  constructions,  it  is  advisable 
to  give  it  that  which  is  consonant  to  the  ordinary  mode  of  pro- 
ceeding." Therefore,,  in  the  case  of  an  enactment  defectively 
worded,  one  part  of  it  apparently  providing  a  summary  pro- 
cess for  the  recovery  of  a  penalty,  and  another  indicating 
the  ordinary  method,  the  court  pronounced  for  the  latter.' 
Again,— 

§  115.  Foreign  statutes. — In  those  circumstances  in  which 
the  tribunal  acts  for  the  occasion  on  foreign  laws  as  its  own,* 
and  generally  where  laws  are  adopted  from  a  foreign  country, 
no  distinction  is  made  between  the  written  and  the  unwritten. 
Both  are  looked  upon  as  mingled  into  one  mass.*    And, — 

Interpreting  statutes  of  another  jurisdiction. —  In  thus  act- 
ing on  or  adopting  foreign  statutes  *  or  those  of  a  sister  state,^ 

^Ants,  %B^et8eq.  Clifford,  dMcCk>rd,  81;  Drew  v.  Wake- 

aiint«^gg4-7,  80.  field,  64  Me,  201;  Soott  v.  Lunt,  7 

'Bennett  v.  Ward,  8  Gaines,  25a  Pet  696;  Plumlelgh  v.  Cook,  18  lU. 

And  see  Minet  «l  Tieman,  20  Beav.  069. 

26a  <>Hoyt  V.  Thompson.  8  Sandf.  416; 

n  Bishop,  Mar.,  DiT.  &  a,  §§855,  Bloodgood  u  Graaey,  81  Ala.  575; 

1089;  CaldweU  v.  Yanvlissengen,  9  [Int  Com.  v.  B.  B.  Ca,  43  Fed.  &  37.] 

Hare,  41&  7  Carlton  v.  Felder,  6  Bioh.  £q.  58; 

ft  Huber  v.  Steiner,  2  Soott,  804,  2  Hale  v.  Lawrence,  8  Zab.  590,  [57  Aol 

Bing.  N«  G  202;  Smith  v.  Bartratn,  D.  430;]  Davis  v,  Bobertson,  11  La. 

11  Ohio  St.  690;  Buokmaboye  v.  Mot-  An.  752;  Johnston  u  South  Western 

tichund,  8  Moore  P.  a  4;  Alves  tx.  B.  Bank,  8  Strob.  Eq.  263;  [Hamilton 

Hodgson,  7  T.  B.  287,  241;  Bristow  «.  R  B.  Ca,  89  Kan.  56^  18  Pftc.  B.  57; 

fk  Sequeville,  5  Ezob.  275;  Pemble  v.  Nicollet  v.  Bank,  88  Minn.  85»  85  N. 
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the  court  receiyea  with  them  the  foreign  interpretation^  which 
is  unwritten,  law,  not  distinguishing  the  written  from  the  un- 
written. So  our  national  tribunals  follow,  with  the  statutes  of 
the  several  states,  the  meanings  given  them  by  the  state  courts, 
when  either  furnishes  the  rule  for  their  decision.^  And,  as  a 
broad  proposition, — 

§  116.  Origin  of  law  immaterial  in  interpretation. — In 
the  interpretation  of  the  laws  their  origin  is  immateriaL  The 
unwritten,  in  all  their  forms,  and  from  whatever  sources  aris- 
ing, and  all  forms  of  the  written,  at  whatever  different  dates 
•ordained,  ajre  by  interpretation  blended  into  one  mass,  aa  rounded 
and  perfect  as  the  several  naturea  of  the  less  flexible  will  per- 
mit.   And,  as  observed  in  part  in  a  previous  chapter,' — 

JM  lawn  rehire  interpreioMoiu —  There  is  no  law,  written  or 
unwritten,  which  does  not  require  to  be  interpreted  in  its  ad- 
ministration.' A  statute,  recent  and  in  general  terms,  presents 
greater  dijfficulties  than  an  old  and  dften-ad judicated  doctrine 
of  the  common  law;  but  neither  the  one  nor  the  other  can  be 

W.  R  677;  Savingn  Ca  n  O'Brien,  61  LoHisviUe  R  H.  Ca  «.  Misa,  188  U.  a 
Hun,  45,  8  N.  Y.  Sup.  764;  Stutsman  587,  88  L^  ed.  784;  Peters  u  Bain,  188 
f^Wallaee^  14d  TJ.  &  S93,  85  L.  ed.  U.&670,88L.ed.696;  Amyix  Water- 
1018;  Coulter  v.  Stafford,  48  Fed.  R.  town,  18^  U.  &  801, 83  U  ed.  94&;  Bfo- 
IMi  Sanger  v.  Flow,  48  Fed  B.  16d;  Fadden  v.  Blocker,  54  a  W.  R  (I  T.) 
Barnes  V.  Lynch  (OkLX  69  PaaR  095;  87a  The  rules  established  by  the 
Requa  v.  Graham,  86  III  Ap.  566;  highest  courts  of  a  state  for  deter- 
Blaiae  «  Ciirti8»  09  Yt.  120,  7  Ati.  R  mining  the  validity  of  a  state  statute 
70&  Where  a  statute  is  adopted,  under  the  state  constitutioa  are  bind- 
omitting  an  amendment  lately  ing  on  the  federal  ooorta  New  York 
added,  it  takes  the  construction  it  Ckx  v.  Board,  99  Fed  R  846.] 
had  before  amendment  lindiey  v,  ^Antet  §  71 
DaTia»  6  Mont  463^  18  FIicl  R  lia  'This  prc^^ition,  properly  nnder- 
This  role  does  not  hold  where  the  stood,  u  not  in  conflict  with  anothes^ 
policy  of  the  two  states  is  entirely  which  is,  that,  in  the  words  of  Vat- 
different  Frankel  v.  Creditors,  20  tel,  **  It  is  not  allowable  to  interpret 
Ney.  40, 14  Bio.  R  77&]  what  has  no  need  of  interpretation.** 
^AjiUei% 86h;  De Wolf  n Rabaud*  1  Vattel,  Law  of  Nations,  K  17,  §  26a 
Pet  476;  Bell  v.  Morrison,  1  Pet  851 ;  And  see  ant$,  %  72.  The  meaning  of 
Gardner  v,  Ck>llins,  2  Pet  58;  Elmen-  which  is,  that  a  passage  should  not 
dorf  V,  Taylor,  10  Wheat  152;  Har-  be  bent  from  its  obvious  sense.  But 
pending  ti  Datoh  Churoh,  16  Pet  465;  however  plain  a  writing  may  be,  its 
Poiterfield  u  Clark,  2  How.  (U.  a)  76;  application  to  facts  in  oontioven^  is 
[McElwaine  v.  Brush,  142  U.  a  155^  always  a  question  ci  interpretation, 
85  L.  ed  971;  Sa  Branch  Cd  v.  Ott,  equally  permissible  and  oommend* 
142  U.  a  622^  85  U  ed  1186;  Qormly  abla 
V.  dark,  184  n.  a  888^  88  Lb  ed  009; 
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practically  available  in  litigation  except,  atf  it  is  interpreted  for 
the  particular  instance.  For  no  case  can  proceed  to  judgment 
without  compelling  from  the  bench  so  much  interpretation  of 
the  law,  whether  written,  unwritten,  or  both,  as  will  determine 
whether  or  not  the  proven  or  admitted  facts  are  within  its 
terms  or  operation.  And  no  more  than  this  is  ever  done  in  the 
interpretation  of  any  statute.    Hence  — 

§  117.  Written  and  au written  follow  like  rules.— The  writ- 
ten law  and  the  unwritten  are  interpreted  by  substantially  the 
same  rules.    For  example, — 

Minority. —  The  common  law,  for  the  protection  of  minors, 
disables  them  in  general  to  bind  themselves  by  contract,  yet 
permits  it  in  exceptional  circumstances,  and  with  cautiously- 
devised  limitations.*  Now,  whatever  their  power  of  contract 
may  be  in  a  particular  class  of  circumstances,  it  is  precisely 
the  same  whether  the  contract  in  question  is  under  a  statuto 
or  at  the  common  law.'    Again, — 

Infantile  incapacity  far  crime. —  At  the  common  law,  a  child 
under  seven  years  of  age  is  incapable  of  crime.'  Therefore, 
when  a  statute  creates  a  crime,  its  terms,  however  general,  are 
no  more  applied  to  such  a  child  than  are  similar  terms  of  the 
common  law.*    And  — 

§  117a.  In  general. —  This  sort  of  interpretation  extends 
through  all  our  laws,  the  written  and  the  unwritten  alike.  The 
books  contain  cases  in  which  counsel  and  the  courts  forget  it ; 
but  none  in  which  judicial  persons,  with  their  eyes  open  and 
duly  warned,  deliberately  reject  it.  We  sometimes  read,  in 
judicial  opinions,  that  those  pronouncing  them  deem  it  due  to 
the  legislature  to  follow  its  directions,  and  not  to  make  excep- 
tions where  it  has  made  none ;  but  this  sort  of  language  should 
not  be  taken  as  a  denial  of  what  every  person  familiar  with 
our  reports  knows;  namely,  that  no  judge  ever  deliberately 
undertook  to  administer  a  statute  without  admitting  those  ex- 
ceptions to  it  which  are  recognized  in  the  other  parts  of  the 
legal  system.  Nor  did  any  legislative  body  ever  proceed  on 
the  idea  that  its  enactments  are  to  be  put  in  force  by  courts  so 
ignorant  of  legal  affairs  as  to  deem  them  meant  for  independ- 
ent rules,  to  be  limited  by  no  others,  and  to  override  all  lawa^ 

1  Bishop,  Con.,  §§  891^94(L  >  Grim.  Law,  I,  §  3da 

« Id.,  §  27a  «  Ante,  §  7 ;  post,  g  181. 
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antagonistic  to  their  general  words.  For  legislatures  and  courts 
alike  recognize  the  fact,  which  common  sense  teaches  to  every 
thoughtful  person,  that  it  is  neither  possible  nor  desirable,  in 
any  system  of  laws,  to  attach  to  each  particular  law  every 
qualification  embraced  in  every  other.  So  voluminous  would 
the  laws  thus  become,  and  so  often  would  conflicts  be  found  in 
them  in  spite  of  every  legislative  caution,  and  so  difficult  would 
it  be  to  explore  their  immense  masses,  that  their  usefulness 
would  be  indefinitely  diminished.^ 

§  118.  Ancient  and  modern  interpretations  compared. — 
In  ancient  times,  in  England,  the  statutes  were  commonly  brief 
and  general  in  their  terms.  Afterward  they  became  more  mi- 
nute and  complicated.  And  the  American  statutes  follow  more 
nearly  the  later  English  models  than  the  earlier.  When,  in  Eng- 
land, they  were  very  brief  and  general,  a  good  deal  of  bending, 
restraining  and  enlarging  of  meanings  was  indispensable  to  their 
having  any  just  effect,  therefore  was  permissible.  But  sometimes 
interpretation  was  carried  to  the  practical  undoing  of  what  was 
plainly  meant  by  the  enacting  power.  This,  of  course,  was  never 
justifiable.'  Modern  courts  in  neither  country  do  it.  But  the 
fact  of  its  having  been  done  has  created  some  modem  preju- 
dice against  what  is  justifiable  and  necessary.  So  that  in  later 
days  the  courts  oftener  interpret  the  statutes  too  little  than  too 
much* 

§  118a.  Two  methods — (Effect — Meaning).— The  methods 
by  which  interpretation  brings  the  several  statutes  into  harmony 
with  one  another  and  with  the  rest  of  the  law,  and  the  rest  of 
the  law  into  harmony  with  them,  producing  one  jurisprudence, 
are  chiefly  two.  In  appearance  they  are  similar,  and  they  are 
often  spoken  of  without  distinction;  but,  in  their  natures,  the 
manner  of  their  operating,  and  their  consequences,  they  are 
among  the  most  absolutely  distinct  things  in  our  legal  system. 
The  one  method  consists  of  curtailing  or  extending  —  in  other 
words,  cutting  short  or  adding  to  —  the  effect  of  the  particular 
provision  of  statutory  or  common  law  in  question,  by  bringing 
another  law  of  either  sort  into  combination  with  it,  so  that  the 
two  together  will  produce  a  result  not  within  the  terms  of  either 
one  alone;  as  two  diverse  propelling  forces,  applied  to  an  inert 

1  And  fseeposty  %  128.  ^ArUe,  §  7a 
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body,  will  send  it  to  a  point  which  neither  one  of  itself  wonld 
do.  The  other  method  consists  of  expanding  or  contracting  the 
meaning  of  the  law  in  question,  by  applying  to  it  the  various 
and  differing  rules  of  interpretation ;  such  as,  that  the  legislative 
intent  shall  be  carried  out,^  or  that  the  statute  is  of  a  sort  re- 
quiring a  strict  construction,*  or  a  liberal,'  or  some  other. 

§  118b.  The  effect  —  of  combining,  as  just  said,  diverse  writ- 
ten and  unwritten  laws,  so  as  to  produce  results  not  competent 
to  any  of  them  acting  severally,  will  be  fully  explained  in  the 
next  chapter.    And, — 

The  meaning. —  Further  on,  it  will  be  shown  in  detail  how, 
under  the  influence  of  differing  rules  of  interpretation,  vari- 
ously called  into  action  by  the  dissimilar  natures  of  the  pro- 
visions and  their  objects  and  circumstances,  statutes  are  en- 
larged and  contracted  in  their  meanings.  But,  before  we 
'  proceed  to  those  fuller  explanations,  something  further  seems 
desirable  to  be  said  concerning  the  — 

§  119.  Expansion  and  contraction  of  meanings :  — 

Keqfing  within  words. — There  are  classes  of  statutes  the 
meanings  of  which  the  courts  restrict  to  their  express  terms, 
allowing  nothing  by  implication.    Thus, — 

Derogation  of  common  right  —  {Private  property  to  public 
use). —  The  taking  away  of  rights  is  not  favored  by  the  law. 
Therefore  statutes  in  derogation  of  common  right  are  in  the 
construction  kept  within  their  express  provisions.^  Of  this 
sort,  for  example,  is  a  statute  permitting  the  condemnation  of 
private  land  to  public  use.'    So, — 

Derogation  of  common  law. —  A  statute  which  on  its  f aoe 
does  not  profess  to  repeal  anything,  heing  prima  facte  an  addi- 
tion to  the  prior  body  of  the  law,  will  not  be  construed  to  change 
such  law  further  than  its  direct  terms  require.  This  rule  is 
variously  expressed:  a  common  form  of  the  expression,  oover- 
ering  the  doctrine  in  part,  is,  that  statutes  in  derogation  of 
the  common  law  are  to  be  construed  strictly,  as  extending 

1  Ante,  §  m  •  QUmer  v.  lime  Point,  10  OaL  47; 

3Pb«^,§§119, 101  In  re  Powers*  2»  Mich.  604    And 

*P08t,  §§  120, 101,  227.  see  in  re  Washington  Park,  52  N.  Y. 

<  Indianapolis  Sc  Cincinnati  R.  B.    181. 
Ca  V,  Einnej,  8  Ind.  402L 
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only  to  cases  fairlj  within  the  scope  of  their  language.^ 
Again, — 

Penal  statutes^ —  which  deprive  men  of  property  and  liberty, 
and  bring  them  into  disgrace,  are  constrned  thus  strictly.'  So 
also  — 

New  pacers  to  magistrate. —  A  justice  of  the  peace,  given 
new  statutory  powers,  ^^  must  proceed  in  the  mode  prescribed 
by  the  statute."  *  But  this  is  simply  a  branch  of  the  general 
doctrine  that  — 

Statutory  authority  or  right —  A  purely  statutory  authority 
or  right  must  be  pursued  in  strict  compliance  with  the  terms 
of  the  statute.*    So — 

Proceeding  Jy  motion — Bestraint  of  trade — Evidence  — 
Constructive  notice  —  Special  privileges. — A  statute  authoriz- 
ing an  aggrieved  party  to  proceed  against  a  public  officer  by 
motion,  on  his  official  bond;*  or  in  restraint  of  trade,  or  of  the 
alienation  of  property;  •  or  excluding  one  from  giving  evidence;  ^ 

iDweUy  i\  DweUy,  46   M&  877;  81  Fed.  R  794;  In  re  MoDonogh,  49 

Burnside  v.  Whitnej,  21  N.  Y.  148;  Fed.  R.  860;  Sewell  «.  State,  83  Ala. 

OibBon  n  Com.,  87  F^  St  358;  The  66, 2  &  R.  622.    A  statute  conferring 

Wayerly,  7  Bias.  465;  Indiana  North  a  penalty  requires  a  strict  compll- 

and  Soath  By.  Ca  v.  Attica,  56  Ind.  ance  with  all  its  terms  to  set  the 

476;  Harrison  v.  Leach,  4  W.  Va.  888;  statute  in   motion.    Ferch   v.  Vic- 

HJurison  V.  Smith,  4  W.  Va.  97;  Pen-  toria  Ca  (Minn.),  82  N.  V^.  B.  67a]     ' 

dieton  u   Barton,   4  W.  Va.   496;  >  O'Brian  v.  &,  12  Ind  869. 

Brown  «l  Fifield,  4  Mich.  822;  Bar-  <  Morris    Aqueduct    v.  Jonee,    7 

retl.  V.  Long;  8  H.  Lb  Cas.  895.    And  Vroom,  206;  Com.  v.  Howes,  15  Pick, 

see  iNWf,  §g  155, 189a;  [Beal  V.  Poeey,  281;  Best   v.    Gholson,  89   BL  465; 

72  Ala  828;  Esterly's  Appeal,  54  Pa.  Lang  v.  Scott,  1  Blaokt  405,  [18  Am. 
St  192;  Cook  vi  Meyer,  78  Ala.  580;  .  D.  257;]  Chicago  &  Alton  B.  B.  Ca 

Lanier  «.  Younghlood,  78  Ala.  587;  v.  Smith,  78  IlL  96;  Garrigns  tn  Parke, 

CommiflBioner  v.  Newby,  81  IlL  Ap^  89  Ind.  66;  Banks  v.  DaTden,48  Ga> 

^78;  Heard  u  a,  81  Ala.  55, 1  a  B.  818;  Moody  v.  Nelson,  60    BL   229; 

64a]  Matthews  v.  Skinker,  62  Ma  829,  [21 

2  jRm^,  g  198;  Atlanta  v.  White,  88  Am.  B  425!]  Erlinger  v.  Boneau,  51 

Ga.  289;  Steele  tn  a,  26  Ind.  82;  a  Vk  la  94;  Byan  v.  a,  82  Tex.  280;  Hast- 

LoTell,  23  Iowa,  804.    [Penal  laws  In  ings   v.  Cunningham,  89   CaL  187. 

the    international   sense    are  only  [AU  statutory  powers  are  to  be  con« 

those  punishing  offenses  against  the  strued  strictly.    I^lk  v.  Hecht,  75 

state,  which  the  executive  has  power  Ala.  298;  Coosaw  Ca  v.  a,  144  U.  a 

to  pardon.    Huntington  t'.  Attrill,  550,  86  L.  ed.  587.] 

146  U.  a  657, 86  L.  ed  112a  Yet  even  >  Heam  u  Ewin,  8  Coldw.  899. 

penal  laws  must  be  so  construed  as  to  ^Bichardson  v.  Emswiler,  14  La. 

give  effect  to  tiie  legislative  intent  An.  658. 

Beese  v.  S,  73  A1&  18;  U,  a  v,  Lacher,  ?  Pelham  v.  Messenger,  16  La.  An. 

134n.a62488Ii.edl080;/nreCoy,  99;  Esterley's  Appeal,  54  Pft.  St  192; 
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OP  authorizing  constructive,  instead  of  personal,  service  of  pro- 
cess;* or  giving  to  corporations  or  individuals  special  privi- 
leges,*— is,  for  the  reasons  already  explained,  to  be  kept  by 
construction  within  its  express  terms.    But, — 

§  120.  Expanding  the  meaning. —  In  cases  governed  by  rea- 
sons of  a  different  sort,  interpretation  may  expand  the  mean- 
ing beyond  the  mere  literal  significance  of  the  words.  The 
degree  of  the  expansion  will  vary  with  the  individual  instance, 
and  with  the  particular  rule  of  construction  requiring  it.  17a 
uniform  standard  can  be  defined.  This  is  called  a  liberal  inter- 
pretation. 

When  —  {Appeal — Redemption  of  land — ArbitratAoii). — It 
is  applied,  for  illustration,  to  a  statute  extending  the  right  of 
appeal,*  allowing  redemption  of  real  estate  after  a  tax  sale/  or 
providing  for  the  settlement  of  disputes  by  arbitration.*    And  — 

Memedial  —  Puhlio  convenience. —  All  other  remedial  stat- 
utes,* and  statutes  to  promote  the  public  convenience,^  are  to 
be  thus  liberally  construed. 

§  121.  In  conclusion, —  while,  as  said  by  Perkins,  J.,  'Hhe 
application  of  the  words  of  a  single  statute  may  be  enlarged 
or  restrained  to  bring  the  operation  of  the  act  within  the  in- 
tention of  the  legislature,  when  violence  will  not  be  done  by 
such  interpretation  to  the  language  of  the  statute,"  *  this  doc- 
trine can  have  its  just  effect  only  in  combination  with  all  the 
other  rules  of  statutory  interpretation,  and  such  skill  in  the 
interpreter  as  comes  alone  from  a  thoughtful  and  intelligent 
study  of  the  entire  subject. 

Sullivan  v.  La  Orosse,  eta  Steam  <  Jones  v,  Collins,  16  Wi&  504 

Packet  Ca,  10  Minn.  88d.  ^Tuskaloosa  Bridge  v,  Jennison,  8S 

^  Stewart  v.  Stringer,  41  Ma  400,  [97  Ala.  476. 

Am.  D.  27a]  •Hudler  v.  Golden,  86  N.  Y.  446  r 

^Moran   v.  Miami,  2  Black,  722;  White  u  Steam-Tug  Mary  Ann,  6 

[Hannibal  R.  R.  Ca  vi  Ins.  Ca,  125  CaL  462;  Jackson  a  Warren,  t9  IlL 

U.  S.  260,  81  L.  ed.  731.]  881;  Cullerton  v.  Mead,  22  OaL  9& 

>  Pearson  u  Lovejoy,  58  Barb.  407;  ^  MarshaU  u,  Vultee,  1  E.  D.  Smith,. 

Converse  v.  Borrows,  2  Minn.  229;  294. 

[U.  a  «L  Burohard.  125  U.  a  176,  81  ^MazweU  u  Collins,  8  Ind.88,40. 
Li.ed662.] 
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CHAPTEE  XVIL 

IfOW  THE  EFFECT  OF  STATUTORY  AND  OOMMON-LAW  PROVIS- 
IONS IS  CURTAILED  AND  EXTENDED  BT  INTERPRETINa 
EACH  IN  COMBINATION  WITH  THE  OTHEEa 

g  132.  Introductk)]]. 

12&-126.  The  general  doctrina 

120, 137.  One  statnte  catting  short  another 

128-130L  One  statnte  extending  another. 

181-18dL  Common  law  shortening  statuta 

184-197.  Common  law  extending  statute^ 
188, 188a.  Statutes  abridging  and  enlarging  the  common  law. 

189, 140i  Taking  qualities  and  incidents  from  common  law. 

141-144.  Otherwise  construed  bj  common  law. 

145, 148.  Adhering  to  terms  of  statute. 

§  122.  Hoif  chapter  divided. — We  shall  consider,  L  The  gen- 
eral doctrine;  11.  One  statute  cutting  short  another;  IIL  One 
statute  extending  another;  lY.  The  common  law  shortening  a 
statute;  Y.  The  common  law  extending  a  statute;  YI.  Stat- 
utes abridging  and  enlarging  the  common  law ;  YII.  Statutes 
taking  their  qualities  and  incidents  from  the  common  law; 
YIIL  The  statutes  to  be  otherwise  construed  harmoniously 
with  the  common  law;  IX.  Adhering  in  the  construction  to 
the  terms  of  the  statutes. 

L  Thb  Gsnssal  DocrrBiNS. 

§  128.  Elseif here  and  here. —  We  have  already  seen  that, 
in  interpreting  any  statute,  we  are  to  lay  beside  it  the  other 
relevant  statutes  and  provisions  of  the  common  law,  and  give 
it  the  meaning  and  effect  derived  from  a  consideration  of  the 
combined  whole.^  We  are  here  to  carry  into  detail  the  applica- 
tions of  this  doctrine,  not  as  to  the  meaning,  bat  as  to  the  effect. 

Doctrine  defined. — The  doctrine  of  this  chapter  is  that,  hav- 
ing ascertained  the  meaning  of  a  statute,  we  are  to  lay  beside 
it  all  the  other  relevant  provisions  of  statutory  and  common 
law,  at  whatever  several  dates  established,  and  lengthen  oat 

^Ante,  8§  83,  86,  llSo-llSb. 
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and  shorten  it  by  them  and  them  by  it  in  their  respective  ef- 
fects, until  the  whole  system  thus  constructed  becomes  as  har- 
monious in  itself  and  with  the  rest  of  the  law  as  the  particular 
terms  of  the  interpreted  provisions  will  permit. 

§  124.  Necessity  of  this  doctrine. — We  have  already  seen,  in 
some  measure,  why  this  sort  of  doctrine  is  a  necessity  in  the 
law.*  Without  it,  no  legislature  could  give  to  any  court  direc- 
tions which  it  would  understand.  A  new  law  is  made  to  con- 
trol future  events.  They  cannot  be  foreseen  in  detail.  The 
law  is  the  rule  for  whatever  may  occur.  But  no  event  stands 
alone;  each  particular  one  is  connected  with,  is  influenced  by, 
and  influences  other  events.  And  the  others  are  governed  by 
their  rules.  So  that  rule  comes  in  conflict  with  rule.  If,  then, 
the  rules  were  not  interpreted  together,  as  limiting  and  ex- 
tending one  another,  where  all,  viewed  in  their  full  terms,  are 
in  conflict,  a  court  could  not  enforce  any  one;  because,  finding 
another  rule  commanding  otherwise,  it  would  not  know  which 
to  obey.  The  legislature  could  not  foresee  the  particular  case, 
and  by  the  form  of  its  enactment  make  a  way  through  the  dif- 
ficulty. Even  if  this  were  not  strictly  so,  and,  endowed  with 
saperhaman  foresight,  it  could  lay  for  the  tribunal  paths  no 
one  of  which  should  cross  another,  and  each  should  be  uncon- 
nected with  the  rest,  the  folly  of  doing  it  would  be  so  steep  as 
to  constitute  a  practical  impossibility. 

§  125.  How  doctrine  made  to  appear. —  ITecessity  is  one  of 
the  elements  of  the  law.  Whatever,  in  jurisprudence,  must  be, 
is.*  Therefore,  as  practically  the  laws  cannot  be  administered 
without  this  doctrine,  it  is  parcel  of  them.  In  matter  of  judi- 
cial authority,  legal  doctrine  is  not,  in  general,  established  by 
direct  adjudication.  In  large  part,  silently  controlling  the  de- 
cisions, it  is  learned  from  a  comparison  of  decision  with  decis- 
ion; just  as  the  laws  of  nature  are  discerned  in  its  operations, 
and  from  a  comparison  of  instance  with  instance.  To  establish 
the  doctrine  of  this  chapter,  we  are  required  to  examine  it,  as 
we  shall  do  in  successive  sub-titles,  in  its  several  parts;  and, 
when  each  part  is  shown  to  pertain  to  the  adjudged  law,  the 
conclusion  that  so  does  the  whole  will  follow  as  of  course. 

1  Ante,  §  1170.  >  Grim.  Law,  I,  ^  H  346-365,  834; 

Grim.  Pra,  I,  §§  7,  264t,  493  et  acq. 
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IL  Otstk  Statute  OurrnrQ  Shobt  Ahotheb. 

§  126.  Doctrine  defined.— The  doctrine  of  this  sub-title  is, 
that,  where  the  harmony  of  the  law  requires,  one  statute  will 
be  construed  as  cutting  short  —  that  is,  curtailing  the  effect 
of — another.    Thus, — 

ProviHons  partly  antagonistic. — There  are  not  unfrequently 
clauses  in  the  same  act  or  in  different  acts  which  may  well 
stand  together  to  a  certain  point;  but,  arrived  there,  one  must 
give  way.  To  determine  which  one  is  often  a  nice  question.  It 
does  not  depend  solely  on  the  priority  of  the  acts,  though  this 
consideration  is  sometimes  important    One  rule  is  that, — 

Specific  and  general  —  {Repeal). —  As  already  mentioned,* 
the  more  specific  provision  controls  the  general,  without  regard 
to  their  comparative  dates ;  the  two  acts  operating  together,  and 
neither  one  working  a  repeal  of  the  otber.^    An  old  form  of  the 

1  Antef  §§  64, 113a,  112b,  panishing  an  offense  in  a  single 
s  Dwar.  Stat.  (3d  ed.)  613,  WS;  Mo-  oounty  was,  in  Pennsylvania,  held 
Vey  V,  McVey,  51  Ma  406:  Brown  u  to  be  repealed  by  a  later  one  regu- 
Gom^rs,  21  Fa.  St.  87,  48;  Haywood  v,  lating  the  mode  for  the  entire  state. 
Savannaiu  13  Ga.  404;  Conley  v.  Cal-  Nusser  ix,  Com.,  35  Pa.  St  126^  See 
houn,  3  W.  Ya.  416;  Beridon  v.  Bar-  also  Blevings  u  P.,  1  Scam.  173.  So^ 
bin,  13  La.  An.  458;  Mobile  &  Ohio  where  a  statute  permitted  an  appeal 
B.  R.  Ca  «^  Sp,  30  Ala.  678;  McF&r-  from  the  judgment  of  a  justice  of 
land  V.  State  Bank,  4  Pike»  410;  Ellis  the  peace,  then  another  was  passed 
V.  Batts,  36  Tex.  708;  Sw  v.  Macon  allowing  an  appeal  whenever  the 
County  Court,  41  Ma  458.  In  a  Flor-  judgment  exceeded  $5,  the  former 
ida  case,  which  affirms  this  doctrine,  was  held  to  be  by  implication  re* 
Thompson,  X,  observed l  "As  a  gen-  pealed.  Curtis  v.  Gill,  84  Conn.  49« 
eral  rule,  it  is  true  that  every  affirm-  But  in  Maine  it  was  held  that  the  act 
atiTe  statute  is  a  repeal,  by  impli-  of  1833,  saving  the  right  of  appeal 
cation,  of  a  precedent  affirmative  from  the  sentence  of  the  common 
statute,  so  far  as  it  is  contrary  pleas  in  criminal  casQs,  not  mention- 
thereto;  leges posteriores priores  con-  ing  any  condition,  did  not  repeal  the 
trarias  ctbrogani — but  to  apply  this  prior  statute,  which  required  a  re- 
maxim  of  the  law,  it  is  necessary  cognizance  with  sureties  to  be  given 
that  the  two  acts  be  in  conflict  with  to  prosecute  such  an  appeal  Denni- 
eaoh  other,  which  is  not  the  case  son's  Case,  4  GreenL  541.  A  general 
hera  The  last  act  is  general;  and,  law  does  not  repeal  a  special  one 
though  it  may  inflict  a  milder  pun-  passed  at  the  same  session.  Ottawa 
iahment  than  the  preceding  statute  v.  Xja  Salle,  13  UL  83&  Again,  a  spe- 
for  the  same  offense,  yet  the  act  cial  statute  giving  a  bank  a  sum- 
which  is  claimed  to  be  repealed  by  mary  process  against  its  creditors  is 
this  implication  is  special  and  par-  not  affected  by  a  subsequent  general 
ticnlar."  Luke  v,  S.,  5  Fla.  185, 194  one,  unless  such  intention  is  clear 
7et  an  act  prescribing  the  mode  of  on  the  face  of  the  latter     Pearce  v, 
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expression  is,  that  ^^  a  thing  given  in  particular  shall  not  be  taken 
away  by  general  words."  ^    Thus, — 

Limitation  oftivie  —  Place. —  A  statute  prescribing  the  time 
within  which  a  class  of  offenses  must  be  prosecuted,  or  the  place 
of  the  trial,  controls  a  general  one,  even  subsequent  in  date, 
creating  kn  offense  within  the  class,  and  providing  for  its  pun- 
ishment.'   And  — 

Selling  liquor  in  town. —  A  local  act,  making  finable  the  un- 
licensed selling  of  spirituous  liquors  in  a  designated  town,  is 
not  affected  by  a  subsequent  general  one  regulating  the  sale  of 
such  liquors  in  the  state.'    So  — 

Bank  of  Mobile,  88  Ala.  6d3.   See  also  later  general  law  only  when  such 

Zaohary  v.  Chambers,  1  Oreg.  821;  S.  a  legislative   intention   clearly  ap- 

V.  Bilansky,  3  Minn.  246;  St  Martin  pears.    Essex  Ca  v.  Essex  Com.,  62 

V.  New  Orleans,  14  La.  An.  118;  Pease  N.  J.  L.  876,  41  AtL  R.  d67;  P.  v.  Kel- 

V.  Whitney,  5  Masa  380;  Nichols  v.  ler.  158  N.  Y.  187,  52  N.  E.  R.  1107;  a 

Bertram,  8  Pick.  842;  a  t?.  Perrys-  v.  StoU,  17  Wall.  486;  P.  «.  Hanra 

burg,  14  Ohio  St  472;  Isham  v.  Ben-  han,  76  Mich.  611,  42  N.  W.  R  1124. 

nington  Iron  Ca,  19  Vt  280;  London,  4  L.  R  A.  751;  Mallory  v.  Com.,  115 

etc.  Ry.  Ca  v.  Wandsworth  Board  of  Pa.  St  25,  7  AtL  R  700;  Keyee  v. 

Works,  Law  R  8  Q  P.  185, 189;  post,  N.  Y.,  57  N.  Y  Sup.  1047.    Where  the 

§  156;  [Harrisburg  v.  Shock,  104  Pa.  repeal  by  general  law  of  a  special 

St  53;  Dick's  Appeal,  106  Pa.  St  589;  law  would  render  the  generad  law 

Coats  v.  Hill,  41  Ark.  149;  Wood  v.  unconstitutional,  there  is  a  doubly 

Election   Com.,   58    Cal    561;    Mo-  strong  presumption  against  repeal. 

Kenna  v.  Edmundstone,  91  N.  Y.  &  v.  Collector,  54  N.  J.  L.  274,  28  AtL 

231;  &.V.  Stevenson,  44  N.  J.  L.  871;  R  666.    A  presumption  against  re- 

Ex  parte  Schmidt,  24  &  C.  868;  &.  v.  peal  may  arise  also  from  the  fact 

Green,  24  Ma  Ap.  227:  P.  v.  West-  that   no   corresponding   remedy  is 

Chester,  40  Hun,  853;  S.  v.  Fitzporter,  given  by  the  new  statute^    Newman 

17  Ma  Ap.  271;  Cascades  R  R  Ca  v.  v.  Ecton,  100  Ky.  653,  21  a  W.  R 

Sohns,  1  Wash.  T.  557;  a  v.  Young,  526.] 

80  a  C.  899,  9  a  E.  R  855;  President       i  Hutton,  J.,  in  Standen  v.  Univer- 

V.  Rushville,  82  IlL  Ap  320;  Musick  sity  of  Oxford.  W.  Jones,  17,  26;  Mo- 

V.  K.  C.  R  R  Ca,  114  Mo.  309,  21  a  Farland  v.  State  Bank,  4  Pike,  410; 

W.  R  491;  a  V.  Womble,  112  N.  C.  Felt  v.  Felt,  19  Wis.  19a 
862, 19  U  R  A.  827,  17  a  E.  R  491;       >  Johnson  v.  U.  a,  8  McLean,  89; 

a  V.  Callac  45  La.  An.  27, 12  a  R  U.  a  v.  Ballard,  8  McLean,  469;  Rex 

119;  CookCa  v.  Gilbert,  146  IlL  268,  u  Wyndham,  Ruaa  &  Ry.  197;  &  a 

83  N.  K  R  761;  Aldinger  v.  Pugh,57  rum.  Rex  v.  Window,  8  Camp  78; 

Hun,  181,  10  N.  Y.  Sup  684;  Re  Ood-  Churchill  v.  Crease,  5  Bing.  177, 180; 

dard,  94  N.  Y.  644;  Buffalo  Cemetery  Gregory's  Case,  6  Ca  19&;  Dwar.  Stat 

V.  Buffalo^  118  N.  Y.  61,  22  N.  E.  R  (2d  ed.)  514;  Ottawa  v.  La  SaUe,  12 

962;    Com.   v.  Cain,  14   Bush,  525;  BL  889. 

Com.  V.  Boone  Ca,  82  Ky.  682.    A       'McRae  u  Weaaell,  6  Ira  15a 
special  earlier  law  is  repealed  by  a 
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Jurisdiction  to  magistrate. — A  statate  conferring  on  justices 
of  the  peace  jurisdiction  over  offenses  punishable  by  fine  not 
exceeding  $7,  and  another  giving  a  like  jurisdiction  over  enu- 
merated offenses  the  fine  for  which  is  more  than  |7,  may,  the 
former  being  general  and  the  latter  specific,  stand  together; 
what  is  said  in  general,  in  the  one,  being  qualified  by  what  is 
enunciated  in  particular,  in  the  other.^ 

§  I26a.  Different  proyislons  in  one  statute. —  As  this  doc- 
trine applies  to  different  statutes,  a  fortiori  it  does  to  different 
provisions  in  the  same  statute.* 

§  127.  Other  classes  of  cases. —  There  are  other  classes  of 
cases  to  which  the  doctrine  of  this  sub-title  applies.*  For  ex* 
ample, — 

Provisions  as  to  punishment — {Larceny), — After  a  statute 
had  provided  a  punishment  for  the  larceny  of  goods  exceeding 
$50  in  value,  another  was  enacted  ordaining  a  heavier  punish* 
ment  for  larceny  where  the  goods  are  of  value  above  $2,000, 
and  repealing  inconsistent  acts.  Thereupon  the  later  statute 
was  held  to  apply  only  to  the  heavier  larcenies,  while  the  earlier 
stood  as  to  those  of  value  between  $50  and  $2,000.^ 

m.  Onb  Statute  ExTSKDiNa  Anothsb. 

§  128.  Doctrine  defined. —  The  doctrine  of  this  sub-title  is 
that,  where  the  harmony  of  the  law  requires,  one  statute  will 
be  construed  as  lengthening  out  —  that  is,  extending  the  effect 
of  —  another.    Thus, — 

Forbidding  clergy. —  When  clergy  was  allowed,  if  a  statute 
took  it  away  from  offenses  of  a  designated  class,,  all  subse- 
quently-enacted offenses  within  such  class  were  held  to  be  ex- 
cluded ;  *  the  earlier  statute  by  construction  enlarging  the  later 
into  the  forbidding  of  clergy  to  the  offender.    For — 

1  Barnes  v,  a,  19  Conn.  80a    As  to  Ohio,  225;  Tattle  v.  Hills,  6  Wend. 

the  principle  of  this  case,  compare  it  218;  Anderson  v.  Anderson,  4  Wend. 

with  Hill  V,  Hall,  1  Ex.  D.  41L  474;  Reg.  v.  Thompson,  4  Eng.  Jm  A 

<8  Inst  117:  Rex«LArmagh,8Mod.  Eq.  287. 

6^  8;  Clarence  Ry.  Ca  v.  Oreat  North  ^  &  v.  Orady,  84  Conn,  lia 

of  England,  eta  Ry.  Ca,  4  Q.  B.  46;  *  1  East,  P.  C.  186;  Foster,  100.  And 

Brown  v,  Clegg,  16  Q.  B.  681.  see  1  East,  P.  Q  129;  Anonymous,  T. 

*  And  see  Cincinnati  ti  Rice^  15  Jones^  288. 
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Earlier  qualifying  later. — An  earlier  enactment  may  qualify 
a  later,*  nor  are  express  words  required  to  give  it  this  effect.* 
Again, — 

§  129.  Perjury.— The  act  of  congress  of  March  3, 1825,  de- 
fining the  crime  of  perjury  against  the  United  ^tates,  was  held 
to  apply  to  false  swearing  under  the  statute  of  bankruptcy, 
subsequently  passed;'  the  two  enactments  operating  upon  and 
enlarging  each  other.     On  the  same  principle, — 

Deputy  collector  —  {Administering  oath). —  The  act  of  con- 
gress of  March  3, 1817,  having  conferred  on  every  collector  of 
customs  ^^  authority,  with  the  approbation  of  the  secretary  of  the 
treasury,  to  employ  within  his  district  such  number  of  proper 
persons  as  deputy  collectors  of  the  customs  as  he  shall  judge 
necessary,  who  are  hereby  declared  to  be  officers  of  the  cus- 
toms,'^ the  construction  was  that,  wherever  in  subsequent  en- 
actments any  authority — as,  to  administer  an  oath  —  was  given 
the  collector,  the  same  extended  by  exposition  to  his  deputy.* 

§  130.  Salaries  nnder  suceessiv^  statutes.—  A  statute  in 
Tennessee,  after  enlarging  the  duties  and  jurisdiction  of  a  cer- 
tain county  court,  added  that  ^^the  judge  of  said  court  .  .  . 
shall  have  the  same  salary  as  the  circuit  judges  of  the  state.'' 
Afterward  another  statute  increased  the  salaries  of  the  circuit 
judges,  whereupon  the  county  judge  was  held  entitled  to  the 
increased  salary  also.^  In  Alabama,  the  pay  of  the  quarter- 
master-general having  been  fixed  by  a  statute  at  $200  a  year, 
another,  repealing  this  one,  placed  it  at  |4  a  day  while  he 
should  be  on  duty.  But  the  general  appropriation  act,  passed 
later  during  the  same  session,  yet  approved  by  the  governor 
the  same  day,  set  apart  for  this  officer  $200  a  year  for  two 
years;  and  this  was  held  to  postpone  the  operation  of  the  act 
making  his  compensation  $4  a  day  until  the  two  years  should 
expire.' 

1  Holmes  v.  Tutton,  5  Ellis  &  R  65;  >U.  a  v.  Nihols»  4  McLean,  2a 

Atty.  Gen.  v.  Moore,  8  Ex.  D.  276;  « IT.  S.  v.  Barton,  Gilpin,  489.    See 

Barber  v.  Tilson,  8  M.  &  a  429.  also  a  v.  Raines,   3   McCord,  588; 

«Reg.  V.  Smith,  Law  Rep.  1  C.  CS.  Doebler  v.  a,  1  Swan  (Tenn.),  478; 

266,  270;  In  re  Perrin,  2  Drury  &  Campbell  v.  P.,  8  Wend.  686. 

Warren,  147, 1  Con.  &  L.  567;  WQl-  »Crozier  v.  a,  2  Sneed,  410. 

iams  V.  Drewe^  Willes,  892;  Louis-  •  Riggs  v.  Pfister,  21  Ala.  469.  Com- 

ville  V.  Com.,  9  Dana,  70;  a  v.  Beo-  pare    with  Kinsey  v,  Sherman,  46 

ton,  7  Baz.  188.  Iowa,  468.  And  see  further,  concem- 
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OH.  ZTII.]  OUBTAIUNa  AND  BXTXNDINO  EFFECT.  [§  ISL 

TV.  Thb  CoiocoN  Law  Shobtenino  ▲  Statute. 

§  131.  Doctrine  defined. —  The  doctrine  of  this  sab-title  is 
that  a  provision  of  the  common  law,  like  a  statutory  one,^  niay, 
when  the  harmony  of  the  legal  system  requires,  cut  short  the 
effect  of  a  statute.    For, — 

Modify y  not  repeal, —  "When  the  unwritten  and  the  written 
law,  the  same  as  when  two  statutes,  may  stand  together  with- 
out conflict  up  to  a  given  point,  there  is  not  properly  a  repeal ; 
but,  at  this  point,  the  one  or  the  other  simply  gives  way.  For 
example, — 

Specific  common  law  and  general  statute. —  The  rule  as  to 
general  and  specific  in  statutes '  prevails  also  in^  this  case.  A 
statute  general  in  its  terms  is  construed  as  subject  to  any  ex- 
ceptions which  the  common  law  requires.'    Thus, — 

Infants. —  Though,  as  already  seen,  infants  may  be  bound 
by  a  statute  in  general  terms,  they  are  not  always  so.  The 
particular  instance  will  be  governed  by  its  own  reasons.^  Since 
the  unwritten  law  restricts  or  takes  away  the  capacity  for 
crime  of  those  who  are  below  certain  ages,  the  same  limitation 
extends  to  and  qualifies  statutes  in  general  terms  creating  of- 
fenses.*   So, — 

Insanity. —  While  insane  persons  may  enforce  rights  under 

""statutes  as  well  as  at  the  common  law,  and  may  be  bound  by 

statutes,*  they  are  not  responsible  to  the  common  law  for  crime, 

ing  the  doctrine  of  this  section,  Gris*  many  states  still  declaie  the  old  rule. 

wold  «L  Atlantio  Dook,  31  Borh  225.  Civ.  Code  CaL,  §  4;  Code  Civ.  Proc 

[The  appropriations  made  hy  the  leg-  N.  T.,  §8845;  MoClain,  Ann.  Iowa 

islatme,  where  there  is  no  provision  Code,  §  8788.] 

limiting  particular  cases  to  a  shorter  '  Ante,  §g  1 12a,  1125, 126b 

period,  extend  to  the  end  of  the  first  *  See  Wilbur  v.  Crane,  18  Pick.  284; 

fiscal  quarter  after  the  adjournment  U.  S.  v.  Hart,  Pet  C.  CL  890;  C.  v. 

of  the  next  regular  session.     S.  v,  Knox.  0  Mass.  76;  S.  t^  Martindale, 

Baboock,  38  N.  W.  R.  709, 22  Neh  88.]  1  Bailey,  168. 

^Ante,  §  12&     [The  presumption  Mn/e,  g  117;  Beckford  u  Wade,  17 

tliat  a  statute  is  to  be  construed  Ves.  87;  Warfield  v.  Fox,  58  Pa.  St 

strictly  in  derogation  of  the  common  882;  Bailey  v.  Whaley,  14  Rich.  £q.  81. 

law  perhaps  amounts  to  no  more  ^Crim.  Law,  I,  §^  867-878;  ante, 

than  a  presumption  against  the  fur-  §  117;  Rex  v,  Groombridge,  7  Car.  & 

ther  change  than  shown  expressly,  P.  682.  And  see  Sydney  v. S.,8  Humph. 

of  either  common  or  statute  existing  478. 

Iaw.    Many  states  have  adopted  stat-  *  2  Bishop»  Mar^  Di v.  &  a,  gg  518- 

utes  changing  the  old  rule;  and  the  522;  Jones  ti  Green,  Law  R.  5  Eq. 

tendency  now  is  as  indicated,  though  555. 
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§  132.]  XHTBBPBBTATION.  [bOOX  H. 

therefore  they  are  also  excepted  by  interpretation  out  of  stat- 
utes creating  crimes.  The  common  law  thus  limits  and  cats 
short  their  effects.*    Also, — 

Coverture. —  The  common-law  exemption  of  the  wife  from 
responsibility  for  criminal  acts  committed  in  the  presence  of 
the  husband  is,  by  construction,  carried  equally  into  statutory 
offenses,  thus  cutting  short  the  effect  of  the  statutes.'  And  a 
statute  in  general  terms  creating  a  forfeiture  is,  in  like  man- 
ner, restrained  by  the  common  law.  It  does  not  include  women 
under  coverture.*    Again, — 

§  132.  EtU  intent. —  A  statute  will  not  generally  make  an 
act  criminal,  however  br4>ad  may  be  its  language,  unless  the 
offender's  intent  concurred  with  his  aot,^  because  th«  common 
law  does  not.*    Hence  — 

Necessity, —  What  is  done  from  overwhelming  necessity  is 
construed  as  not  violating  a  statute,  however  contrary  to  its 
general  terms.*    And  — 

Mistaks  of  facts. —  One  who,  while  careful  and  circumspect, 
is  led  into  a  mistake  of  facts,  and,  doing  what  would  be  in  no 
way  reprehensible  were  they  what  he  supposes  them  to  be, 
commits  what  under  the  real  facts  is  a  violation  of  a  criminal 

1  Crim.  Law,  ^  g§  SOSo,  note,  874  684.    But  see  Reg.  v.  Armstrong,  1 

etaeq.  Crawf:  &  Diz.  a  G  110:  Beg.  tx 

s  Crim.  Law,  I,  §  806  e^  seq.    And  Woodrow,  2  New  Sees.  Gaa  94A.  And 

see  Com.  v.  Hadlefi  11  Met  86.  see  Beg.  v.  Tivey,  1  Den.  a  C.  68;  a 

'Martin  v.  Com.,  1  Mass.  847.    See  v.  Nicholas,  2  Stioh.  278;  Hooper  «i 

also  Cornwall  v.  Hoyt,  7  Conn.  420.  GL,  56  Ind.  158;  Taylor  v.  Newman,  4 

But  A  feme  covert  may  be  proceeded  B  &  S.  89.  9  Cox  C.  C.  814.  [Where  a 

against  under  a  penal  statute  with-  statute  makes  criminal  an  aot  not 

out  joining  her  husband.     Bex  u  malum  in  «e,  or  infamous  without 

Crofts,  7  Mod.  897.  requiring  the  act  to  be  knowinelT 

-*The  William  Gray,  1  Paine,  16;  done,  a  criminal  intent  need  not  bf» 

Beg.  V.  Allday,  8  Car.  Sc  P.  186, 189;  proved.  U.  8.  v.  Leathers,  6  Sawy.  17: 

Anonymous,  2  East,  P.  G.  765;  Price  Gardiner  v.  P.,  62  N.  Y.  299;  Com.  v. 

V.  Thornton,  10  Ma  185;   Com.  v.  Wentworth,  118  Mass.  441 ;  Halstedu 

Stout,  7  R  Mon.  247;  Dunoan  v.  a,  7  a,  41  N.  J.  L.  552,  82  Am.  B.  247;  P. «. 

Humph.  148;  Com.  v.  Slack,  19  Pick.  Adams,  16  Hun,  549;  8.  v.  White  Ca, 

304;  Beg.  v.  Page,  8  Car.  A  P.  122;  111  N.  Q  661, 16  a  K  B.  881.] 
Beg.  V.  Langford,  Car.  &  M.  602;  Beg.       ^  Crim.  Law,  I,  a  series  of  chapters 

V.  Caruthers,  8  Crawf.  &  Dix.  C.  C.  extending  from  g  204  to  §  42a 
891;  Com.  v.  Fourteen  Hogs,  10  ^  &       >The  Gertrude,  8  Story,  68;  The 

R  898;  Campbell  v.  Com.,  2  Bob.  (Va.)  Josefa  Segunda,  6  Wheat  888;  Strat- 

791;  Beg.  v.  Philpotts,  1  Car.  A  K.  ton  v.  Hague^  4  Call,  564 
112;  Bex  v.  Speed,  1  Ld.  Baym.  588, 
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CH.  IVII.]  OUBTAIUNG   AND  EXTENDING   EFFECT.       [§§  133,  134. 

statute,  is  guilty  of  no  crime;  because  such  is  the  rule  of  the 
common  law,  and  in  construction  it  restricts  the  statute.  Yet 
in  some  instances  of  this  sort  he  incurs  a  civil  liability.*    So, — 

Outlawed  plaintiff. —  Where  the  old  English  doctrine  of  out- 
lawry prevails,  disqualifying  the  outlawed  person  to  maintain 
an  action,  one  may  defend  an  information  qui  tarn  by  showing 
that  the  plaintiff  is  outlawed,  though  the  statute  sued  upon 
allows  "  any  person  "  to  inform.'    And, — 

§  133.  In  general^ —  all  statutes,  and  more  particularly  crim- 
inal ones,  are  liable  to  be  cut  short  in  this  way.    Thus, — 

False  pretenses.  —  However  unqualified  the  enactments 
against  cheating  by  false  pretenses  may  be  in  their  terms,  nu- 
merous limitations,  drawn  from  the  reasons  of  the  common 
law,  as  well  as  from  considerations  of  their  objects  and  pur- 
poses, incumber  their  practical  application.' 

V.  The  Common  Law  Extending  a  Statute. 

§  134.  Doctrine  defined. —  The  doctrine  of  this  sub-title  is 
that,  when  the  harmony  of  the  legal  system  requires,  statutes 
will  be  construed  as  expended  in  their  effects  by  the  common 
law  beyond  their  terms.  The  prior  common  law  operates  in 
the  same  way  as  a  prior  statute,  explained  in  the  sub-title  be- 
fore the  last.    For, — 

New  interest  and  old  law. — As  once  observed:  ^'When  an 
act  of  parliament  creates  a  new  interest,  it  shall  be  governed 
by  the  same  law  that  like  interests  have  been  governed  [by] 
before."  *    And  — 

New  right  ^or  duty. — Rights  and  duties  newly  created  by 
statute  are,  in  the  same  way,  construed  as  extended  by  the 
common  law.    Thus, — 

1  Grim.  Law,  I  §g  301-310,  and  par-  >  Atkins  v.  Bayles,  2  Mod.  367. 

ticularly  the  note  to  g  803a;  Myers  >See  P.  «.  Clough,  17  Wend.  851, 

V.  a,  1  Conn.  503;  Beg.  v.  Grasseley,  [81  Am.  D.  808;]  Reg.  v,  Johnston,  3 

2  Dy.  2106,  pL  35;  Preston  v.  Hunt,  Moody,  254;  Com.  v.  Drew,  19  Pick. 

7  Wend.  53;  The  Marianna  Flora,  11  179.    [Every  false   pretense  is  not 

Wheat  1;  Etheridge  v.  CromweU,  8  within  such  statutes.    Sumner  v.  S., 

Wend.  639;  U.  Q.  v.  Paokage  of  Wood,  10  Vt  587, 88  Am.  Dec.  219;  Chapman 

Gilpin,  84a    But  see  Reg.  v.  Wood-  v.  a,  3  Head,  42;  Wallace  v.  a,  11  Lea 

row,  15  M  ft  W.  404;  Attorney-Gen-  (Tenn.),  542;  a  v.  Delay,  98  Md.  98; 

eial  V.  Lookwood,  9  M.  &  W.  878;  Rothschild  v.  a,  13  Lea  (Tenn.),  296. 

Bex u  Marsh,  4  D.  &  R.  26a  «Lane  v.  Cotton,  12  Mod.  472,  486. 
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§  185.]  INTEBPRETATION.  [bOOK  XL 

Acting  "by  agent —  The  act  of  a  duly  authorized  agent  being, 
by  the  common  law,  the  principal's  act,^  if  a  statnte  commands 
or  forbids  one  to  do  a  thing,  and  his  agent,  authorized  thereto, 
does  or  declines  it,  the  case  is  within  the  statute,  which,  by 
construction,  receives  for  the  occasion  the  appendage  of  this 
common-law  rule.'  And  the  like  doctrine  prevails  in  all  anal- 
ogous cases.    For  example, — 

Trading  with  slave. —  Under  the  law  of  slavery,  now  abol- 
ished, if  a  statute  made  it  criminal  to  trade  with  a  slave  with- 
out a  permit  from  his  master,  a  permit-f rom  the  overseer,  being 
the  master's  agent,  was  sufficient.  But  the  rule  was  limited 
where  the  common  law  limits  the  powers  of  agents,  who  can- 
not act  for  themselves  and  their  principals  in  the  same  trans- 
action; therefore  the  overseer  could  not  trade  with  the  slave 
on  a  permit  given  by  himself.'    And, — 

False  pretenses. —  Under  the  statutes  against  cheating  by 
false  pretenses,  such  pretense  made  to  a  clerk  or  salesman,  and 
by  him  communicated  to  the  employer,  is  a  false  pretense  to 
the  employer;*  interpretation,  it  is  perceived,  adding  the  com- 
mon-law rule  to  the  statutory  terms.    Again, — 

§  136.  Principals  of  second  degree. — By  the  common  law, 
all  persons  present  giving  aid  and  comfort  to  another  commit- 
ting an  offense,  even  a  felony,  are  regarded  as  principals;  that 
is,  as  in  legal  contemplation  doing  the  deed.  Therefore,  if  a 
statute  makes  the  doing  of  a  thing  criminal,  it  includes,  with 
the  actual  doer,  persons  who  are  present  lending  their  conn« 
tenance  and  aid.*    Thus, — 

I  Bishop,  Con.,  §  1112;  Grim.  Pra,  I,  oozporation  oannot  be  held  criini- 

§  882.  nally  responsible  when  in  the  hands 

'Hathaway  v,  Johnson,  65  N.  Y.  of  a  receiver.    S.  v.  Wabash,  116  Ind. 
98,  [14  Am.  R  186;]  Doirity  v.  Rapp,  466, 17  N.  K  R.  909, 1  L.  R.  A.  179;  & 
72  N.  Y.  807;  Armstrong  v.  Cooley,  5  w.  R  R  Ca,  80  Vt  108.    A  corpora- 
Oilman,  609;  XT.  S.  V.  Voss,  1  Cranch,  tion  is  indictable  for  keeping  a  dis- 
C.  C  101;  U.  S.  Vk  Conner,  1  Cranch,  orderly  house.    S.  v.  Passaic,  64  N.  J. 
C.  a   102.    [A  corporation  may  he  L.  260, 28  AtL  R  680.] 
criminally  responsible  for  the  acts  of  '  &  v.  Chandler,  2  Strob.  266w    See 
its  agents.    Com.  v.  New  Bedford,  68  Reg.  v,  Niokless,  8  Car.  A  P.  757. 
Mass.  889;  III  Cent  R  R  Ca.v.  P.,  95  «  Com.  v.  Barley,  7  Met  462;  Com. 
ni  318;  Com.  v.  Ass'n,  92  Ky.  197,  17  tK  Call,  21  Pick.  615. 
a  W.  R  442;  a  r.  Morris,  28  N.  J.  L.  »  U.  a  v.  Wilson,  Bald.  78, 108;  Rex 
860;  Norris  v,  S.,  25  Ohio  St  217, 18  v,  Tattersal,  1  Russ.  Crimes  (3d  Eng. 
Am.  R  291;  L.  <£;  N.  R  R  Ca  r.  a,  ed.),  27;  Rex  v.  Manning,  2  Comyns, 
40  Tenn.  523,  75  Am.  D.  77a    But  a  616;  Reg.  v.  Simpson,  Car.  A  M.  669; 
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CEL  XVn.]  OURTAILINO  ASD  BXTENDDfO   EFFECT.      [§§  136,  137. 

Malicious  shooting, —  The  English  statute  of  9  Geo.  l,ch.  22, 
§  1,  having  made  it  felony  for  one  to  "  wilfully  and  maliciously 
shoot  at  any  person,"  one  who,  using  no  fire-arms  himself,  stood 
by  encouraging  his  companion  who  shot,  was  held  to  be  a  prin- 
cipal offender.*    Likewise, — 

Felonious  gaming. —  Under  the  Tennessee  act  of  1820,  not 
only  the  person  who  deals  the  cards  at  faro  is  guilty  as  a  prin- 
cipal felon,  but  the  owner  of  the  funds  and  house,  who  receives 
the  profits,  and  is  present  assisting,  incurs  the  same  degree  of 
guilt.*  The  like  doctrine,  of  extending  the  statute  by  the  com- 
mon law,  is  applied  also  to — 

§  1S6.  Misdemeanors. —  Where  a  statute  makes  the  doing  of 
a  thing  misdemeanor,  persons  who  procure  it  to  be  done,  though 
not  present,  are  by  construction  treated  as  actually  doing  it, 
«uch  being  the  rule  in  common-law  misdemeanors.'    So, — 

Treason  —  {Rescue  —  Escape). —  In  statutory  treasons,  says 
East,  writing  of  the  English  law,  **  he  who  rescues  the  traitor 
from  prison,  or  suffers  him  voluntarily  to  escape  from  his  law- 
ful custody,  though  not  expressly  named  in  the  statute,  is  yet  a 
traitor  by  necessary  construction  of  law  upon  the  act  itself,''  * — 
A  result  which,  as  seen  in  another  connection,*  is  probably  differ- 
ent under  the  special  terms  of  our  American  constitutions  and 
statutes. 

§  187,  Bight  carrying  remedy.^  By  the  common  law,  Uhi 
JtcSj  ibi  remedium,  there  is  for  every  right  a  remedy.*  Or,  as 
Coke  expresses  it:  '^  In  every  ease  where  a  man  is  wronged,  or 
endamaged,  he  shall  have  remedy.''  ^    Or,  in  the  words  of  Holt, 

Rex  «L  Bear,  S  Salk.  417,  418;  [Com.  SlVt  484;[n.a  v.  White,5Crancha 

V.  Aheam,  ISO  liass.  800,  86  N.  E.  B.  (X  78;  Kinnebrew  v.  a,  80  Oa.  282,  6 

85&]  aKR.66;av.DeBo7,117N.  a702k 

1  Granger's  Oase,  1  East,  P.  Q  418;  28  S.  K  R.  167;  P.  v.  Lyon,  99  N.  Y. 

Bex  V.  Gibson,  1  East,  P.  a  418;  Bex  210, 1  N.  R  B.  678;  Engeman  u  a,  54 

V.  Walls,  1  East,  P.  Q  414    And  see  N.  J.  L.  247,  28  AtL  B.  676;  Atkins  u 

Be&  VI  Whittaker,  1  Dea  a  Q  810;  a,  95  Tenn.  474,  82  a  W.  R  891.] 

Bex  V,  Franklyn,  1  Leach,  255.    And  « 1  East,  P.  a  96. 

see  Bog:  v.  Davis,  8  Car.  A  P.  759;  •Crim.  Law,  I,  §§  701-704 

Reg.  V,  WiUiams*  Car.  &  31  259.  *  Broom,  Leg.  Hax.  (2d  ed.)  146w 

'  MoGowan  v,  a,  9  Yerg.  184  "  There    is    no    wrong    without   a 

>n.  a  v.  Morrow,  4  Wash.  C.  G.  788;  remedy.*'    Johnstone  o.  Sutton,  1  T. 

a  n  Bermaa,  8  Hill  (a  C\  90;  Com.  R  511,  512. 

V.  Nichols^  10  Met  259,  [48  Am. D.  482];  7  Ca  Lit  197b. 
fichmidt  «L  a,  14  Ma  187;  a  u  Dow, 
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§  137.]  INTERPRETATION.  [BOOK  II. 

0.  J. :  ^  It  is  a  vain  thing  to  imagine  a  right  without  a  rem- 
edy ;  for  want  of  right  and  want  of  remedy  are  reciprocal." ' 
Hence, — 

Statute  effectual —  {CoUateraJ  right  and  remedy). — When  the 
harmony  of  the  law  reqaires,  the  coarts  expand  the  statutes  in 
coDstruction  by  adding  to  them  this  common-law  principle;  re- 
salting  in  the  doctrine  that  every  enactment  carries  with  it  so 
much  of  collateral  right  and  remedy  as  will  make  its  provisions 
effectual.'  This  doctrine  is  equally  traceable  to  necessity,  the 
power  whereof  in  our  jurisprudence  has  already  been  explained 
in  this  chapter.'  In  the  words  of  Fletcher,  J.,  following  the 
maxim  Quando  aliquid  mandatur^  mandatur  et  omne  per  qtu>d 
pervenUur  ad  iUudj^  "  when  a  general  power  is  given,  or  duty 
enjoined,  every  particular  power,  necessary  for  the  exercise  of 
the  one  or  the  performance  of  the  other,  is  given  by  implica- 
tion.*   Thus, — 

Contempt —  The  authority  to  punish  for  contempt  is  necessa- 
rily implied  in  the  establishment  of  a  judicial  tribunaL*    So, — 

1  Aflbby  V,  White,  3  Ld.  Raym.  988,  Witherspoon  «.  Dunlap,  1  MoCor(U 

95a  546;  [&  v.  Burbridge,  34  Fla.  112,  3 

'  BaoL  Abr.,  Statute,  B. ;  Oath  before  &  R  869.    Whenever  a  statute  pro- 

Justices,  12  Ca  180,  181;  Cookson  v,  hibits  any  matter  of  public  grievance 

Lee,  28  Eng.  L.  &  £q.  400;  The  Pro-  or  commands  a  matter  of  public  oon- 

tector  V.  Ashfield,  Hardr.  62;  2  Inst  venienoe,  without  enacting  any  pen- 

806;  1  Kent,  Com.  464;  S.  v.  Haw-  alty,  those  who  violate  its  provisions 

thorn,  9  Ma  889;  Stief  v.  Hart,  1  may  be  prosecuted  by  indictment 

Ck>mst  20;  Lockwood  v.  &,  1  Ind.  and  punished  by  fine.    Keller  u  S., 

161;  P.  t\  Hicks,  15  Barb.  158;  De-  11   Md.  525,  69  Am.  D.  226;  &  v. 

witt  V.  San  Francisco,  2  CaL  289;  Fletcher,  5  N.  H  257.] 
Oreen  v.  New  York,  2  Hilton,  208;       «n.  S.  v.  New  Bedford  Bridge,  1 

Steams  v.  Atlantic,  etc.  R  R  Ck).,  46  Woodb.  &  M.  401 ;  S.  v.  Johnson,  1 

Ma  95;  a  tt  Rover,  18  Nev.  17;  Wil-  Brev.  155;  Crim.  Law,  IL  §  24a  [ITie 

braham  v,  Hampden,  11  Pick.  822;  power  to  punish  for  contempt  is  in- 

Chase  v,   Rutland,  47  Vt  898,  401 ;  herent  in  superior  courts  of  record. 

Sturtevants  v.  Alton,  8  McLean,  898;  whether  created  by  statute  or  other 

P.  V.  Knapp,  42  Mich.  267,  [86  Am.  R.  wise;  but  the  power  is  usuaUy  held 

48a]  not  to   extend  to   inferior   courts 

s  Ante,  §§  124, 125.  Their  powers  to  punish  for  contempt- 

^  Broom,  Leg.  Max.  (2d  ed.)  866;  Fo-  are  conferred  by  statute,  not  to  hf> 

liamb*8  Case,  5  Ca  115&.  extended  beyond  this  limit,  and  ar'> 

^  Heard  v.  Pierce,  8  Cush.  888,  845,  usually  confined  to  punishing  for 

[54  AnL  D.  757,]  referring  also  to  contempts  in  disobedience  of  pro 

Miller  u  Elnox,  4  Bing.  N.  C.  574, 588;  cess,  or  to  those  committed  in  facir 

Pittstown  V,  Plattsburgh,  18  Johns.  curicB,    Ex  parte  Robinson,  19  Wall. 

407,  418;   Field  u  P.,  2  Scam.  79;  505;    Cartwright's   Case,  114  Mass^ 
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CH.  XVII.]  CUETAILDIG   AND  EXTENDING   EFFECT.  [§  137. 

(hurt  taking  oaths. —  Where  a  statute  gave  the  king's  jus- 
tices power  "  to  take  the  oaths  "  of  persons,  it  carried  with  it, 
by  intendment,  authority  to  issue  their  precept,  and  bring  the 
persons  before  them  to  be  sworn.*    And  — 

Witness  before  grand  jury. —  A  grand  jury,  authorized  by 
statute  to  make  inquiry  and  presentment  of  offenses,  may  re- 
quire the  officer  in  attendance  to  conduct  before  the  court  a 
witness  who  is  disrespectful  and  refuses  to  be  sworn,  that  he 
may  be  punished  for  the  contempt;  because  this  is  essential  to 
the  exercise  of  the  power  expressly  conferred.* 

Limit  of  doctrine. —  The  terms  of  this  doctrine  indicate  its 
limit.  If  an  adequate  remedy  for  the  statutory  right  is  pro- 
vided in  the  statute  itself,  there  is  no  need  for  implication,  and 
none  will  be  made ; '  if  an  inadequate,  the  deficiency  will  be 
supplied  by  implication.*  What  violates  existing  rights,  or 
interferes  with  established  relations,  will  not  be  adopted  as  im- 
plied.* Nor  will  implication  be  carried  beyond  what  is  fairly 
required;  as, — 

288;  8.  «.  GaUoway,  5  Coldw.  826,  W  >  Heard  v.  Pierce,  8  Cush.  Sda  And 

Am.  D.  404;  Rutherford  v>  HolmeSi  see  8.  v.  Blocker,  14  Ala.  460;  Crim. 

ee  N.Y.  86a  Superruon  cannot  oom-  Proc.,  I,  g§  868, 869. 

mit  witnesses  for  contempt    Blue's  *P08t,  ^  240-268;  Payne  v.  Bald* 

Case,  46  Mich.  268,  9  N.  E.  R.  41.   The  win,  8  Sm.  &  M.  661;  Butler  v.  a,  6 

legislative  power  to  punish  for  con-  Ind.  166;  Com.  u  Howes,  16  Pick, 

tempt  is  limited  to  the  grant  by  stat-  281 ;  Weller  v,  Weyand,  2  Grant  (Pa.), 

ute;  it  does  not  possess  the  common-  10;   Morris  Aqueduct   n   Jones»   7 

law  power  of  the  English  parliament  Vroom,  206;   Sudbury  Meadows  v. 

P.  17.  Webb,  6  N.  Y.  Sup^  866.    The  Middlesex  Canal,  23  Pick.  86;  Dodge 

grand  jury  has  no  power  to  punish  v.  Essex,  8  Met  880;  Wiley  v.  Yale,  1 

for  contempt  in  disobedience  of  pro-  Met  658,  664;  Elder  v.  Bemls,  2  Met 

cess,  but  should  report  such  matter  699,  604;  Lang  t\  Scott,  1  Blaokf.  405, 

to  the  court    Wyatt  v.  P.,  17  Colo.  [12  Am.  D.  267;]  Andover,  etc.  Tum- 

25d,  28  Pac  R  961.   A  referee,  in  the  pike  v.  Qould,  6  Mass.  40,  [4  Am.  D. 

absence  of  statute,  should  report  the  80;]  Franklin  Glass  Ca  v.  White,  14 

contempt  to  the  court    In  re  Hal-  Mass.  286;  Sturgeon  v.  S.,  1  Blackf. 

dom,  10  Mont  222,  26  Pac.  R.  101;  89;  Journey  v.  a,  1  Mo.  428;  Riddick 

Lafontaine  v,  Ass*n,  88  N.  C.  182»    A  v.  Governor,  1  Ma  147;  8.  v.  Cole,  2 

special  judge  having  jurisdiction  and  McCord,  117 ;  Rising  v.  Dodge,  2  Duer, 

power  to  grant  a  restraining  order  42;  Bosworth  v.  Brand,  1  Dana,  877; 

has  as  incident  thereto  the  power  to  James  v.  Atlantic  Delaine  Ca,  11 

pfonish  as  for  contempt  the  disobedi-  Bankr.  Reg.  890;  In  re  O'Connor,  48 

ence  thereof.    Mowrer  v.  S.,  107  Ind.  Barb.  26a 

539,  8  N.  K  R  661.]  <  Johnston  v.  LouisviUe,  11  Bush, 

1  Oath  before  Justices,  12  Ca  130,  627. 

131;  Dwar.  Stat  (2d  ed.)  671.  »ConL  v.  Downes,  24  Pick.  227. 
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§  138.]  INTEBPSBTATION.  [bOOX  n. 

Arbitrators  administering  oath. —  A  power  conferred  on  a 
coart  by  statate  to  submit  a  case  to  arbitration  has  been  held 
not  so  to  descend  to  the  arbitrators  as  to  qualify  them  to 
administer  an  oath.^ 

Constitution. —  This  doctrine  is  not  limited  to  statutes:  it  is 
applied  equally  to  the  interpretation  of  our  written  constitu- 
tions.* 

YI.  Statutes  Abbidoinq  anb  Enlabging  thb  Common  Law. 

§  138«  Doctrine  defined. —  The  doctrine  of  this  sub-title  is 
that,  as  by  construction  a  statute  will  abridge  or  enlarge  an- 
other statute  in  its  effect,  when  the  harmony  of  the  legal  system 
requires,  so  also  it  will  the  common  law.    Thus, — 

Breach  of  statutory  duty. —  As  explained  in  another  connec- 
tion,' since  the  common  law  punishes  every  breach  of  public 
duty,  sufficient  in  magnitude  for  its  notice,  if  a  statute  newly 
creates  a  duty  of  this  sort,  yet  prescribes  no  punishment  for  its 
violation,  the  violator,  while  not  indictable  strictly  under  the 
statute,  is  so  at  the  common  law.*  And,  where  the  duty  is 
private  and  not  public,  the  private  party  injured  by  a  breach 
of  it  will  have  his  common-law  action.*    So, — 

Attempt — A  mere  unsuccessful  attempt  to  commit  a  sub- 
stantive crime  being  ordinarily  indictable  at  the  common  law,* 

1  Reg.  u  Hallett,  2  Den.  GL  G  287, 4  1189;  AnonymouB,  6  Mod.  96;  Rex  v. 

Eng.  L.  &  £q.  670.  Sheffield  Ganal,  4  New  Seas.  Gas.  25, 

s  Field  u  P.,  2  Scam.  79.  14  Jur.  170;  Grouther's  Case,  Oa 

SGrim.  Law,  I,  $$  287,  28a  Eliz.  654;  a  u  Adams,  Walk.(Mi8s.) 

«Gearhart  v.  Dixon,  1  Fa.  St  224;  868;  Baker  v.  a,  57  Ind.  255.  [Where 

Rex  V.  Wiggot,  Gomh.  205,  872;  Rex  a  statute  makes  an  act  <*  unlawful," 

V,  Robinson,  2  Bur.  799,  808;  U.  &.  v,  and  specifies  no  mode  of  proceeding, 

Goolidge,  1  Qallis.  488;  S.  v.  Fletcher,  its  violation  is  punishable  according 

5  N.  H.  257;  Rex  v.  Smith,  2  Doug,  to  the  course  of  the  common  law. 

441;  Gom.  v.  Ghapman,  18  Met  68, 69;  a  v.  Parker,  91  N.  G.  650;  Keller  v.  a, 

Rex  V.  De  Beauvoir,  7  Gar.  &  P.  17;  11  Md.  525,  69  Am.  D.  226. 
Gom.  V.  Silsbee,  9  Mass.  417;  a  v.       ^Grim.  Law,  I,  g§  287,  288;  Gom. 

Patton,  4  Ira  16;  Gom.  v.  Piper,  9  Dig.,  Action  upon  Statute,  A.;  2  Inst 

Leigh,  657;  Reg.  v.  Price,  8  Per.  ft  D.  118;   Tripp  v.  Grouuer,  60  IlL  174; 

421, 11  A.  ft  E.  727,  4  Jur.  291;  a  v.  Gase  of  the  Marshalsea,  10  Ga  686, 

Morris  Ganal  ft  Banking  Ga,  2  Zab.  756. 

587;  Reg.  u  Wyat,  1  Salk.  880;  s.  a       ^Grim.  Law,  I,  gg  485,  54Q,  604^  728 

nom,  Reg.  v,  Wyatt,  2  LdL  Raym.  et  aeq. 
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OH.  XVn.]       CUBTAILma  and  EXTElirDINa  EFFECT.      [§§  138a,  139. 

such  punishable  attempts  increase  with  the  statutes  creating 
new  crimes.^     Again, — 

§  138a.  Agreements  contrary  to  law. — By  the  common  law, 
a  promise  to  do  what  the  law  forbids,  or  what  is  contrary  to 
its  policy,  cannot  be  enforced  as  a  contract.'  Consequently, 
when  a  statute  creates  a  new  offense,  or  renders  violative  of 
the  legislative  policy  something  which  was  not  so  before,  it 
curtails,  to  the  extent  of  its  provision,  the  power  of  contract  at 
common  law.    A  contract  made  contrary  thereto  is  void.' 

YIL  Statutes  Taking  theib  QxrALinEs  and  Ikoidsnts  fbom 

THE  Common  Law. 

§  139.  Doctrine  defined. — The  doctrine  of  this  sub-title  is  a 
sort  of  condensation  of  foregoing  propositions.  It  is  that  what- 
ever is  newly  created  by  statute  draws  to  itself  the  same  qual- 
ities ai^d  incidents  as  if  it  had  existed  at  the  common  law.*  In 
other  words,  the  statute  is  to  be  interpreted  after  the  rules  and 
incidents  of  the  common  law.*    For  example, — 

1  Bex  V.  Roderick,  7  Car.  ft  P.  705;  Thomas,  McCIeL  ft  Y.  119;  Cundell 

Bex  V.  Butler,  6  Car.  ft  P.  368;  Beg.  v.  Dawson,  4  C.  R  876;  Little  v.  Poole, 

IX  Meredith,  8  Car.  ft  P.  589;  Bex  v.  9  R  ft  Q  192;  Bex  v,  Qravesend,  8 

Oartwright,  Bass,  ft  By.  106;  po§L  B.  ft  Ad.  240;  Solomon  v.  Dresohler, 

g  189.    And  see  Beg.  v,  Williams,  1  4  Minn.  278L    [An  employee  cannot 

Den.  CL  C.  89;  S.  v.  Maner,  2  HiU  waive  the  legislative  protection  cre- 

(Sb  GLX  458.    [An  attempt  to  commit  ated  for  him  by  the  polioe  power  of 

a  misdemeanor,  whether  so  by  com-  the  state,  limiting  hours  of  labor, 

mon  law  or  by  statute,  is  a  misde-  Short  v.  Bullion  Ca,  20  Utah,  20,  57 

meaner.    Com.  v.  Smith,  54  Pa.  St  209,  Paa  R  720. 45  L.  B.  A  603.  See,  how- 

93  Am.  D.  686b  Contra,  Whitesidee  v.  ever,  Com.  v.  Hamilton  Ca,  120  Mass. 

S.,  79  Tenn.  474    There  can  be  no  at-  888w   A  penalty  implies  a  prohibition, 

tempt  on  an  attempt;  as  where  the  Harrison  v,  Jones^  80  Ala.  412.] 

ofiFense  itself  is  a  bare  attempt    P.  ^  &  v.  Murdock,  9  Ma  780;  Bex  v. 

V.  Thomas,  68  CaL  482;  R  v.  Sales,  2  Wyer,  1  Leach,  480,  2  East,  P.  Q  758, 

Nev.  268;  Wilson  v.  R,  58  Oa.  205.]  2  T.  R  77;  R  v.  Smith,  82  Me.  869, 

s  Bishop,  Con.,  gg  467-^54a  [54  Am.  D.  578;]  R  v.  Wright,  4  Mc- 

s  Id.,  gg  458,  464;  post,  g  1030;  Bex  Cord,  858;  Com.  v.  Maoomber,  8  Mas& 

fx,  Hipswell,  8  R  ft  C.  466;  Law  t\  254;  Com.  v.  Barlow,  4  Mass.  489;  Bex 

Hodson,  11  East,  800;    Hopkins  v.  v.  Potts,  Bus&  ft  By.  858;  Troy's  Case, 

Preeoott,  4  C.  R  578,  595;  Bartlett  1  Mod.  5,  6;  Bex  v.  Gray,  7  Car.  ft  P. 

V.  Yinor,  Carth.  251, 252;  Pangbom  v.  164;  R  v.  Bosse,  8  Bich.  276. 

Westlake,  86  Iowa,  546;  Bitchie  v.  *2  Inst  801;  Harbert's  Case,  8  Ca 

Smith,  6  a  R  462;  Ferguson  v.  Nor-  11, 18&;  The  William  Gray,  1  Paine, 

man,  5  Bing.  N.  C.  76;  Grseme  v,  16w 
WroQghton,  11  Exch.  146;  Tyson  v. 
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§§  140, 141.]  nrrEBPBETATioN.  [book  n. 

Principals  and  accessories  in  felony. — ^When  a  statute  cre- 
ates a  new  felony,  whether  out  of  what  was  before  iunocent, 
or  was  a  misdemeanor,  those  who  are  present  aiding  one  who 
personally  commits  it  are  principals,  as  already  said;*  and  the 
absent  who  counseled  it,  and  those  who  afterward  assist  the 
felon  to  elude  justice,  are  accessories  before  or  after  the  fact;^ 
because  such  are  the  relations  of  the  like  parties  in  felonies  at 
the  common  law.     So, — 

Like  parties  in  treason — {Misprision  of  treason). —  If  what 
was  felony  is  by  statute  made  treason,  a  crime  having  no  ac- 
cessories at  common  law,  those  who  would  have  been  such  ta 
the  felony  will  be  principals  in  the  treason.'  And  a  statute 
creating  a  new  treason  makes  by  implication  the  concealing  of 
it  misprision  df  treason,*  and  the  consenting  to  it  treason,' — 
the  rules  of  the  common  law  being  in  these  several  instancea 
engrafted  by  construction  on  the  statutory  crime.    Again, — 

§  140.  Incidents  of  misdemeanor. —  All  the  incidents  of  a 
common-law  misdemeanor  attach  to  a  misdemeanor  by  statute.^ 
And— 

Larceny  and  carrying  into  county. —  The  rule  that  a  thief 
who,  stealing  goods  in  one  county,  carries  them  into  another^ 
may  be  indicted  in  either,^  applies  as  well  in  statutory  as  in 
common-law  larceny .• 

VIIL  The  Statutes  to  be  Otherwise  Construed  Harmoni- 
ously WITH  THE  Common  Law. 

§  141  •  Doctrine  defined.— The  doctrine  of  this  sub-title  is 
that,  in  all  other  respects,  statutes  should  be  construed  as  far 
as  possible  in  harmony  with  their  policy  and  with  the  common 
law.*    For  example, — 

..  1  Ante,  §g  185, 136.  v.  Whistler,  11  Mod.  25,  29;  1  East,  P. 

3  1  East,  P.  a  161,  176,  446;  2  East,  C.  98,  94,  96. 

P.  C.  511;  Rex  v.  Scares,  2  East,  P.  C  « 1  East,  P.  C.  14a 

974;  Reg.  u  Tracy,  6  Mod.  30, 32;  Rex  »Eden,  Penal  Law  (3d  ed.),  125; 

V.  Whistler,  2  Salk.  542,  11  Mod.  25,  ante,  §  136. 

29;  Hughes  v,  a,  12  Ala.  458;  Rex  v.  «Reg.  u  Button,  11  Q.  R  929,  947, 

Sadl,  1  Leach,  468,  2  East,  P.  a  748;  12  Jur.  1017, 1021 ;  Hull  u  a,  8  Kelly, 

Rex  V.  Gaze,  Russ.  &  Ry.  884;  Rex  v,  18;  P.  v.  Brown,  16  Wend.  56t 

Bear,  2  Salk.  417,  418;  Reg.  v.  Smith,  ^Crim.  Proc.,  I,  §§  59,  6a 

Law  Repk  1  C.  C.  266,  269.  *  Com.  v.  Simpson,  9  Met  13a 

'Reg.  V.  Tracy,  6  Mod.  80,  32;  Reg.  •See  1  Kent,  Com.  464;  Rex  v.  Peel». 
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CH.  XVII.]  OUKTAILING   Ain)  EXTBNDmO  EFFECT.  [§  141. 

Notice  of  proceedings, —  The  common  law,  the  just  spirit  of 
all  laws,  and  "  the  plainest  principles  of  reason  and  justice,"  * 
forbid  the  taking  of  judicial  steps  against  a  person  without  no- 
tice to  him,  and  the  opportunity  to  be  present  and  be  heard.' 
Therefore  a  statute  will  not  be  interpreted,  unless  its  words 
are  specific  requiring  it,  to  authorize  judicial  proceedings  with- 
out notice  to  the  party  to  be  affected  by  them.'    So, — 

Run.  A  By.  407;  ante,  §  123;  P.  ix  Mar.,  Div.  ft  a,  §g  140-148  ef  teg.,  153- 

Goshen,  eta  Turnpike,  11  Wend.  597;  158,  647;  Haywood  v.  CoUins,  60  HI 

Bex  n  John.  7  Gar.  &  P.  324;  Rex  u  828;  Robinson  v.  Reid,  50  Ala.  60; 

Ellis,  8  D.  ft  B  ITS;  Palmer  v.  Caya-  Garrott  v.  Jaffray,  10  Bush,  418. 

hoga,  8  McLean,  226;  Richardson  v.  '  Ante,  §  25;  Meade  v.  Deputy  Mar- 

Bnmghton,  8  Strob.!;  Wood  VL  Smith,  shal,  1  Brock;  824;  Beg.  v.  Simpson, 

23  Yt706;  P.  t^  Mather,  4  Wend.  229,  10  Mod.  878,  880;  a  v.  Savannah,  T. 

255,  [21  Am.  D.  122;]  a  v.  Doon,  B  U.  P.  CharL  285^  [4  Am.  D.  708;] 

M.  CharL  1;  Bex  v.  Shukard,  Bu8&  ft  Chase  v.  Hathaway,  14  Mass.  222, 

By.  200;  U.  a  v.  Pearoe,  2  McLean,  224;  Arthur  v.  a,  22  Ala.  61;  Harper 

14;  Bump  v.  Com.,  8  Met  588;  Han-  v.  Carr,  7  T.  B.  270,  275;  Pkunter  u 

way  V.  Booltbee,  4  Car.  ft  P.  850, 1  Liyerpool  Gas  Light  Ca,  8  A.  ft  E. 

Moody  ft  B.  15;  Beg.  v.  Hamilton,  1  488.    And  see  Innes  v.  Wylie,  1  Car. 

Car.  ft  K.  212;  a  v,  Cheatwood,  2  ft  K  257,  263;  Bigelow  v.  Steams,  19 

HiU  (a  ax  450;  Murphy  v.  a,  1  Ind.  Johns.  89,  41,  [10  Am.  D.  189;]  a  v. 

30a    [The  general  words  of  a  statute  Stokes,  Coxe,  892;  Souter  v.  The  Sea 

are  not  to  be  so  construed  as  to  alter  Witch,  1  CaL  162;  Selden  v,  Preston, 

or  change  the  previous  policy  of  the  11   Bush,  191;  Wagner  v,  Tlce,  36 

law,  unless  there  is  no  sense  or  mean-  Iowa,  599;   Hyslop  t\    Hoppook,   6 

ing  which  will  leave  that  policy  un-  Bankr.  Beg.  557;  Kelly  v.  Morse,  8 

touched.    Brooke  v.  Turner,  95  Va.  Neb.  224;  Bumside  v.  Ennis,  43  Ind. 

696,  30  a  K  B  55.    Courto  wUl  not  411;  Mitchell  v.  Mitchell,  67  N.  a 

construe  a  statute  in  such  a  way  as  807;  Atkins  v.  Disintegrating  Ca, 

to  repeal  by  mere  implication  a  rule  18  WalL  272;  Campbell  u  Campbell, 

of  the  common  law,  unless  the  im-  63  IlL  462;  Lang  v.  Cox,  40  Ind  142; 

plication   is  absolutely  imperative.  Church  v,  Fisher,  40  Ind.  195;  Hiner 

Smith  V.  Loatsch,  114  lU.  271,  2  N.  R  v.  Pavy,  40  Ind.  341;  Heaton  t^  But- 

R59.    It  does  not  follow  that  be-  ler,  41  Ind.  148;  Bash  v.  Evans,  41 

cause  a  statute  declaratory  of  the  Ind.    144;   Keller  v.   Boatman,   41 

common  law  is  repealed,  the  common  Ind.  277;  Huston  v.  Boosa,  42  Ind. 

law  is  thereby  repealed.    Bobins  v.  886;  Keiser  v,  Tandes,  42  Ind.  899; 

Mcaure,  100  N.  Y.  328, 8  N.  E.  B  66a  Barnhart  v.  Cissna,  42  Ind.  477;  Price 

When  the  common  law  and  a  stat-  v.  Pollock,  42  Ind.  497;  Babb  v,  Gra- 

ute  differ,  the  common  law  gives  way  ham,  48  Ind.  1;  Barger  v.  Manning, 

to  the  statute,  but  only  where  abso-  48  Ind.  472. 

lute  repugnance  exists,  a  v.  Norton,  How  long.— The  notice  meant  by 

23  N.  J.  Lb  38.]  a  statute  requiring  it   in   express 

iSwayne,  J.,  in  Lasers  v.  Booher-  terms,  yet  not  saying  how  long,  is  a 

eau,  17  WalL  437,  438,  referring  to  reasonable  notice.    Burden  v.  Stein, 

McVeigh  v.  U.  a,  11  Wall.  250^  267.  25  Ala.  45& 

'  Bishop,  First  Book,  §  24;  2  Bishop^ 
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§  141.]  nrrBBPBETATKUf.  [book  II. 

Hztra-territorial  force. — As,  under  the  unwritten  rule,*  and 
in  the  absence  of  special  circumstances,  the  laws  of  a  state  are 
for  the  government  only  of  persons  and  things  within  it,  stat- 
utes in  mere  general  terms  will  be  construed  as  not  intended  to 
create  offenses,  or  otherwise  regulate  the  conduct  of  persons, 
beyond  its  territorial  limits.'  Even  where  legislation  in  one 
country  may  properly  bind  its  citizens  in  another,'  express 
words  are  required,  or  distinct  implication,  to  give  it  this  effect.^ 
And  — 

Exp^ress  words  —  {Law  of  nations), —  Statutes  in  terms  bind- 
ing persons  beyond  the  territorial  jurisdiction  are,  in  the  con- 
struction, restricted  where  the  law  of  nations  limits  the  right,^ 
as  extending  only  to  the  subjects  of  the  government  legislat- 
ing.*   But, — 

Bind  and  protect  all  within  local  limits. —  On  the  other  hand, 
statutes  in  mere  general  words  are,  in  the  absence  of  special 
circumstances,  applied  as  well  to  foreigners  and  transient  per- 
sons as  to  citizens  and  permanent  residents;  binding  and  pro- 
tecting all.^    Again, — 

1  Crim.  Law,  I,  §§  100,  llOl  branch  of  the  general  goyemment, 

s  Com.  V.  Green,  17  liass.  616,  640;  its  statutes  will  not  be  construed  to 

U.  a  u  Bevans,  8  Wheat  836;  P.  v.  have  that  e£feot    Ohio  u  Thomas,  6a 

Caesar,  1  Par.  Cr.  646,  647.    See  Rex  U. a  Aix  481, 87  Fed. R. 468.   Apenal 

V.  Sawyer,  3  Car.  &  K  181;  U.  a  v.  statute  wiU  not  be  given  an  extra- 

Wiitberger,  6  Wheat  76;  U.  S.  v,  territorial  effect  because  the  legisla* 

Holmes,  6  Wheat  412;  Mitchell  fk  ture,  after  getting  the  opinion  of  the 

Tibbets,  17  Piok.  208;  Yande venter  attorney-general,  rejected  an  amend- 

V.  New  York  &  New  Haven  R  R  Ca,  ment  limiting  the  operation  of  the 

27  Barb.   244;   Com.  v.  Harris,   18  law  to  the  states    a  u  In&  Ca,  66 

Allen,  684;  Hadrazo  v.  Willes,  8  R  Ark.  466,  61  a  W.  R  688,  46  L.  R  A 

ft   Aid.    868;  Bishop  v.    Barton,   6  84a] 

Thomp.  ft  C.  6,  2  Hun,  ^36;  Hover  v.  >  Crim.  Law,  I,  g  121. 

Pennsylvania  Ca,  26  Ohio  St  667;  ^Jefferys  v.  Boosey,  4  H.  Lb  Gas. 

Rosseter  u  Cahlmann,  8  Exch.  861;  816,  989,  956;  Clement!  v.  Walker,  2 

Ex  parte  Blain,  12  Ch.  D.  522;  Bui-  R  ft  C.  861,  868. 

keley  v.  Schutz,  Law  Rep.  8  P.  a  ^  Crim.  Law,  I,  §§  116  and  note,  124. 

764;  McCarthy  u  Chicago,  eta  R  R  «The  Apollon,  9  Wheat  862;  Crim. 

Ca,  18  Kan.  46,  [26  Am.  R  742;]  Hil-  Law,  I,  §  121. 

dreth  v.  Heath,  1  Bradw.  82.  ^Crim.  Law,  I,  §  124;  Wooten  t^ 
By-law.— For  the  doctrine  applied  Miller,  7  Sm.  ft  M.  880;  Jefferys  t;L 
to  a  municipal  by-law,  see  St  Louis  Boosey,  4  H.  L.  Ca&  816;  Low  u  Rout- 
Gas  Light  Ca  V.  St  Louis,  46  Ma  ledge.  Law  R  1  Ch.  Api  42»  Law  R  8 
121.  [If  a  state  legislature  has  no  £L  L.  lOOl 
power  to  regulate  an  administrative 
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CH.  XYn.]  OUBTAILmG  AND  EXTENDING  EFFECTT.      [§§  142,  143. 

§142.  Jndieial  Jurisdiction  — (State  and  United  States). 

Following  the  rules  of  the  common  law,  a  statute  will  not  be 
construed,  unless  express  words  require,  to  confer  jurisdiction 
on  courts  established  under  another  power ;  as,  if  it  is  a  stat- 
ute of  the  United  States,  to  give  authority  to  state  tribunals.^ 
Likewise, — 

Binding  state, —  Prima  fade^  as  we  have  seen,*  it  will  be 
interpreted  not  to  bind  the  sovereign,'  or  the  sovereign  state.* 
And  — 

Common-law  distinctions — {Principal  and  accessory). —  It 
will  not  be  taken,  by  implication,  to  abrogate  the  common-law 
distinction  between  principal  and  accessory,*  or  any  other  dis- 
tinction already  known  in  the  law.*    Again, — 

§  143.  Provisions  overlying  one  another  —  (Distinct  inhi- 
bitions of  one  thing). —  At  common  law,  a  particular  act  with 
its  evil  intent  may  constitute  a  part  of  several  distinct  offenses.'' 

1  Houston  v.  Moore,  5  Wheat  1, 42,  CaL  Id,  58  Paa  K  416;  Memphis  R 

66;  In  re  Bruni,  1  Barb^  187,  20a  R  Ca  v.  TemL,  101  U.  &  887, 25  L.  ed. 

^Ante,  %  108.  960;  South,  eta  R  R  Ca  u  Ala.,  101 

s  Ante,  §  108;  Vin.  Abr^  Statutes,  EL,  U.  a  882,  25  L.  ed.  97a    A  state  lias 

10;    XT.  8b  V.  Hewes^   Crabbe,  807;  a  right  to  sue  in  its  own  courts,  both 

Broom,  Leg.  Max.  (2d  ed.)  60.  by  reason  of  its  sovereign  quality 

*S.v.  Grarland,  7  Ira  48;  8.  v.  Mil-  and  its  corporate  righta    8.  v.  Oil 

bum,  9  Gill,  10&  Ca,  150  Ind.  21,  49  N.  K  R  809. 

Hence,  limitations. — A  statute  of  Where  a  suit  against  a  state  oflScer 

limitations  does  not  run  against  a  amounts  in  e£fect  to  one  against  the 

state  unless  it  is  expressly  named,  state,  it  cannot  be  maintained.   Tay- 

Ante,  %  108;  Broom,  Leg.  Max.  (2d  lor  v.  HaU,  71  Tex.  206,  9  a  W.  R 

ed.)  46;  Lindsey  v.  Miller,  6  Pet  666;  14a    Where  a  state  is  a  stockholder 

Sb  V,  Arledge,  2  Bailey,  401;  Weather-  in  a  private  corporation,  it  is  liable 

head  v.  Bledsoe,  2  Tenn.  852;  P.  u  like  everybody  else.    R  R  Ca  v.  R 

Gilberts  18  Johns.  227;  State  Treas-  R  (}a,  81  Fed.  R  595.] 
urer  v.  Weeks,  4  Vt  215;  Stoughton       »&  v.  Bicker,  29  Ma  84;  Com.  v. 

V.  Baker,  4  Mass.  522, 528,  [8  Am.  D.  Knapp,  9  Pick.  496,  [20  Am.  D.  491  ;J 

236;]  Nimmo  v.  Com.,  4  Hen.  &  Munt  Com.  v.  Macomber,  8  Masa  254;  Com. 

.57,  [4  Am.  D.  488;]  Bagley  r.  Wallace,  v.  Barlow,  4  Masa  489;  ante,  g  139. 
16  a  &  R  245;  Munshower  v,  Patton,       •  Drew  v.  Com.,  1  Whart  279;  U.  S. 

10  a  ft  R  884^  [18  Am.  D.  678;]  Com.  v,  Wilson,  Bald.  78;  Rex  v.  Carllle,  3 

i;.  Baldwin,  1  Watts,  54,  [26  Am.  D.  R  ft  Aid.  161;  Com.  v.  Simpson,  9 

33;]  Wallace  v.  Miner,  6  Ohio,  866,  Met  188,  2  East,  P.  C.  804;  8.  v.  Ab- 

369;  Wallace  v.  Minor,  7  Ohio,  part  I^  sence,  4  Port  897;  Com.  v.  Barlow,  4 

249,  252.    As  to  the  construction  of  Mass.  489;  Com.  v,  Newell  7  Mass. 

statutes    adverse  to  the  state,  see  245;  a  v.  Butler,  8  McCord,  888;  Rex 

ante,  g  108;  a  v.  Curran,  7  £ng.  821,  u  Breeme,  1  Leach,  220,  2  East,  P.  C 

846.    [A  state  cannot  be  sued  except  1026;  Rex  v.  Pearce,  2  Leach,  1046. 
with  its  consent    Melvin  v.  a,  121       ^  Crim.  Law,  I,  g§  77&-784 
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§  144.]  IHTBRPBETATION.  [bOOK  H. 

Hence,  when  a  conrt  construes  a  statute,  it  does  not  so  arrange 
and  bend  the  several  sections  and  clauses,  or  so  combine  it  with 
the  prior  law,  that  a  particular  transaction  shall  be  included 
under  only  one  inhibition.  It  is  no  objection  that  it  is  included 
under  numerous  separate  inhibitions  or  statutes,  each  having  a 
separate  penalty  of  its  own.*    Thus, — 

Liquor  selling  and  Lord's  day. —  A  sale  of  intoxicating  liquor 
may  violate  both  a  statute  prohibiting  labor  on  the  Lord's  day, 
and  one  against  the  unlicensed  selling  of  the  liquor,  and  the 
prosecuting  officer  may  proceed  for  the  one  or  the  other  offense, 
at  his  election.'    So, — 

Liquor  selling  and  peddling. — A  statute  against  peddling, 
and  another  against  liquor  selling,  may  be  equally  violated  by 
one  sale.  Nor  is  it  material  whether  the  inhibitions  are  in 
separate  acts  or  separate  clauses  of  the  same  act.' 

Proceedings  barring  one  another. —  Whether,  in  these  cases, 
one  proceeding  can  be  pleaded  in  bar  of  another  is  a  question 
not  within  the  scope  of  these  discussions.^    Again, — 

§  144.  Declaratory  statutes. —  An  enactment  in  its  nature 
declaratory  of  the  common  law  will  be  construed,  as  far  as  may 
be,  according  to  the  common  law.*    In  like  manner, — 

Common-law  remedy. —  Said  a  learned  judge :  "  Without  any 
statutory  provision  giving  any  specific  remedy  where  a  purely 
statutory  right  or  remedy  is  asserted,  the  courts  would  adopt 
analogous  common-law  remedies  to  forward  the  ends  of  justice. 

1  Monck  V.  Hilton,  2  Ex.  D.  dG8»  277,  *  Com.  v.  MoCk>nnell,  11  Gray,  204 

280;  a  V.  WiUiams,  11  &  Q  288;  post,  Compare  with  U.  a  u  Morin,  4  Bi& 

§  247.    [Wliere  a  statute  impoees  sev-  9a 

eral  duties,  and  a  failure  to  comply  «  Crim.  Law,  I,  §  978  et  9eq.;  a  v. 

with  the  "  conditions  "  of  the  section,  Williams,  supra;  Com.  v.  Churchill, 

a  disobedienoe  of  any  one  subjects  to  5  Ma8&  174;  Com.  v,  Cheney,  A  MaasL 

the  penalty,    a  v.  R  R.  Ca,  32  Fed.  847. 

R  722;  Clifton  v.  a,  78  A1&   47a  •  Freeman  v.  P.,  4  Denio,  9,  29,  [47 

Where  there  is  a  civil  liability  by  Am.  D.  216;]  Com.  v.  Humphries*  7 

statute,  and  a  criminal  one  is  super-  Masa  242;  P.  v.  Butler,  16  Johna  203; 

added,  the  oivil  proceeding  cannot  Baker  v.  Baker,  18  CaL  87;  Hewey  tx 

be  affected  or  destroyed  by  the  fact  Nourse,  54  Me.  256.    [Statutes  in  af- 

that  the  criminal  law  imposes  other  firmance  of  the  common  law  wiU  be 

and  further  liabilities.  Waite  v.  Bart-  construed  as  to  their  consequences 

lett,  53  Ma  Ap.  378.]  in  accordance  with  the  common  law. 

'Com.  V.  Harrison,  11  Gray,  810;  Peterson  v. Gittings,  107 Iowb» 806, 77 

Com.  V.  Trickey,  18  AUen,  559.  N.  W.  R  1056.] 
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GH.  Xyn.]  OUBTAIUNG  AND  EXTINDIlfe  EFFECT.  [§  145. 

And  this  has  been  too  long  the  practice  of  the  courts  to  be  now 
brought  in  question.*    On  a  like  principle, — 

Bevisions  —  of  statutes  are  to  be  interpreted  as  were  the  stat- 
utes revised.*    So — 

Local  jurisdiction  of  crime. —  As,  at  the  common  law,  crimes 
are  punishable  only  in  the  county  where  they  occurred,  if  a 
county  is  divided,  those  before  committed  will,  equally  with 
the  subsequent  ones,  be  prosecuted  each  in  its  particular  part 
of  the  old  county.' 

IX.   AdHBRIKO  IK  THE  CoNSTBUCnOIf  TO  THE  TeSMB  OV  THE  STAT- 
UTES. 

§  146.  Doctrine  defined. —  The  doctrine  of  this  sub-title  is 
fiimply  an  expansion  of  what  was  laid  down  in  a  previous  chap- 
ter.^ It  is  that  interpretation  cannot,  without  a  sufficient  indi- 
cation in  the  words  employed,'  aided  by  such  surroundings  as 
the  law  permits  the  courts  to  look  into,'  import  words  into  the 
statuta  The  judge  is  only  to  expound  what  he  finds  written. 
And  there  is  a  degree  beyond  which  the  meanings  of  the  writ- 
ten words  cannot  be  bent,  or  the  foregoing  rules  applied.^ 
Thus,— 

iByrd,  J.,  in  Hightower  o.  Fits-  W.  Va.  827,  83 a E. R 16S.    "Wherea 

patriok.  43  Ala.  697,  600.    See  ante,  chapter  of  a  reviBed  code  contains  a 

g  114  provision   that  this  law  shall  not 

*0>ni.  9.  Messenger,  4  Mass.  462;  apply  to  certain  counties,  and  there 

Ennis  v.  Crump,  6  Tex.  34;  ante,  g  98.  is  a  doubt  what  laws  are  meant,  the 

[As  a  general  rule,  revisions  are  not  court  should  refer  to  the  original 

oonstruedto  alter  the  law.    The  in-  chapter  as  it  formerly  existed.  Braun 

tention  of  the  legislature  to  this  ef-  v.  S.  (Tex.X  49  a  W.  R  620.] 
feet  must  be  clearly  apparent  Clark       'Crlm.  Pra,  I,  §  49;  &  vi  Jones,  8 

n  Powell,  62  Vt  442,  20  Atl.  R  697;  Halst  807.  857,  872. 
Spencer  v.  Haug,  46  Minn.  281,  47  N.       So,  white  person  and  slave,  for- 

W.  R  794.    Where  the  act  providing  merly.— While,  during  slavery,  white 

for  a  revision  of  the  code  declares  persons  and  slaves  were  pimished  dif- 

acts  passed  in  a  certain  time  should  ferently,  a  white  person,  accessory  to 

be  and  remain  the  law,  and  directs  an  offense  by  a  slave,  was  dealt  with 

their  incorporation  into  the  code,  it  the  same  as  white  persons  in  other 

does  not  ratify  changes  made  in  the  cases  were,  not  as  slaves.    S  v,  Mc-* 

excepted  acts  by  t|^e  codifiers.    Mo-  Cam,  12  Humph.  494;  Loughridge  u 

Daniel  v.  Campbell,  78  Gku  18a    A  S,  6  Ma  694 
mere  change  of  phraseology  wiU  not       *  Ante,  §  81.    And  see  ante,  §  90. 
be  deemed  to  work  a  change  in  mean-       ^  Ante,  §§  70-78,  78-^1. 
ing,  unless  an  intent  to  change  is  ap-       *  Ante,  §§  74-77. 
parent    Brown  v.  Randolph  Ca,  46       ?  See  1  East,  P.  Q  96,  247,  248,  260; 

163 


§  146.]  INTSBFBETATIOV.  [bOOX   II. 

"  Actually  occupy J'^ —  While,  in  general,  one  who  assists  an- 
other in  a  crime  is  to  be  regarded  as  a  joint  doer  with  him,^ 
the  words  *'  actually  occupy,*'  referring  to  the  place  of  commit- 
ting an  offense,  seem  to  have  been  understood  as  excluding  th& 
idea  of  guilt  in  one  who  did  not,  in  the  language  of  the  provis- 
ion, actually  occupy  the  place.'    And  — 

Natu/re  of  offense. —  The  nature  of  an  offense  may  exclude 
the  idea  of  criminality  in  any  but  the  individual  personally 
doing  the  act.' 

§  146.  Casus  omissus. — When  a  court  has  gone  to  the  verge 
of  its  powers  of  construction,  there  will  sometimes  remain  what 
is  termed  a  casus  omissusy —  a  case  within  the  general  scope  and 
meaning  of  the  amended  laws,  yet  not  provided  for  by  them.* 
Such  a  case  must  be  disposed  of  according  to  the  prior  law/ and 
the  legislature  alone  can  cure  the  defect.* 

Reg.  V.  Nickless,  8  Car.  ft  P.  757.  And  aker,  8  Cox  G.  OLSa  And  see  Crinu 
see  Reg.  v.  Whittaker,  1  Den.  a  Q  Law,  l,§WietBeq. 
310;  Rex  v.  Franklyn,  1  Leach,  255;  «See  Rex  u  Hill,  Rusa  ft  Ry.  48a 
FletGher*8  Case,  1  Leach,  842,  note,  2  •  Broom,  Leg.  Max.  (2d  ed.)  87;  Hall 
Stra.  1166;  Norton  v.  a,  4  Ma  461;  v.  Jacobs,  4  Har.  ft  J.  245. 
Baxter  v.  P.,  3  Oilman,  868;  O'Blennis  *  Pitman  u  Flint,  10  Pick.  60i  606;. 
V.  a,  12  Ma  811;  Reynolds  u  Holland,  4  BL  Com.  802;  Jones  v.  Smart,  1 T.  R. 
85  Ark.  56.  ''It  would  be  dangerous  U,  52;  Cobb  v.  Mid  Wales  Ry.  Ca. 
to  give  scope  to  make  a  oonstruo-  Law  Re|x  1 Q^  B.  842L  See  Kilpatrick 
tion  in  any  case  against  the  express  v,  Byrne,  25  Misa  571;  New  York  v. 
words,  when  the  meaning  of  the  Broadway,  eta  R.  R.  Ca,  12  Hun,  571 ; 
makers  doth  not  appear  to  the  con-  [Clay  Ca  v.  Chickasaw,  64  Misa  584, 
trary,  and  when  no  inconyenience  1  a  R.  753.  In  a  penal  case  there- 
will  thereupon  follow;  and  therefore  can  be  no  such  thing  as  supplying 
in  such  a  case  a  verbis  legis  non  eat  an  omission  by  intendment  a  v. 
recedendum,'*  Edrich's  Case,  5  Ca  Millner,  181  Ma  432,  88  a  W.  R  15. 
118.  And  see  ante,  g§  80,  81.  £yen  though  acts  may  invoWe  the 
1  Ante,  g§  185, 186.  same  mischiefs  which  the  statute 
'  Com.  u  Dean,  1  Pick.  887.  was  designed  to  suppress,  they  are 
>Reg.  V,  Wright,  9  Car.  ft  P.  754;  1  not  to  be  included  unless  within  the 
Alison,  Crim.  Law,  158, 158.  See,  as  to  plain  statutory  provisiona  U.  a  v. 
the  English  statutes  against  poach-  Chase,  135  U.  a  261,  84  L.  ed.  117; 
ing.  Rex  v.  Dowsell,  6  Car.  ft  P.  898;  Sarlls  v,  U.  a,  152  IJ.  a  575,  88  L.  ed. 
Rex  V,  Nash,  Rusa  ft  Ry.  886;  Reg.  v.  556;  a  u  Hunkins,  90  Wia  271, 62  N. 
Whittaker,  2  Car.  ft  K  686,  1  Den.  W.  R.  1047;  a  v.  Piazza,  66  Misa  426,^ 
G  a  809;  a  a  nom.  Reg.  u  Whit-  6  a  R  816.] 
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CHAPTER  XVnL 

THE  GENERAL  DOCTRINE  OF  BEPEAU 

g§  147, 14a    Introduction. 

149,  150l    Whether  by  non-naei; 
161-152a.  By  ezpreas  worda 
168-16a    By  implication. 
168, 168a.  In  particular  statea 

1 147.  Power  of  repeal. —  It  is  a  principle  of  legislative  law 
that  one  legislature  cannot  bind  a  subsequent  one,  or,  beyond 
the  operation  of  its  rules  of  procedure,^  even  itself,  as  to  future 
acts.  So  that  no  statute  can  be  made  which  may  not  afterward 
be  repealed,  and  no  general  statutory  provision  against  repeals 
is  effectual.'  But,  in  discussions  further  on,  we  shall  see  that 
oar  written  constitutions  indirectly,  in  some  degree,  restrain 
repeals;  as,  for  example,  where  they  would  divest  vested  rights,^ 
or  impair  the  obligations  of  a  contract.* 

1  Spencer  u  8b,  5  Ind.  41  ;D war.  Stat  torial  legislature  wUl  not  preyent 

(2d  ed.)  530.   The  former  rules  of  the  the  legislature  from  changing  the 

two  houses  of  parliament,  prohibitory  statutei    Martin  v.  Territory,  8  Okl. 

of  repeals  during  the  session  in  which  41,  56  Pftc.  R.  712.    The  action  of  the 

an  act  was  passed,  were  made  inoper-  leg^islature  in  the  exercise  of  its  police 

ative  by  18  and  14  Vict,  ch.  21,  §  1.  powers  cannot  be  limited  or  con- 

Wilbi  Stat  Law,  809.  trolled  by  the  action  of  a  prexious 

*  Ante,  ^81;  Grim.  Law,  I,  g  35,  note;  legislature,  or  by  the  provisions  of 

4  Inst  42, 48;  1 BL  Com.  00,  91 ;  Jenk.  contracts  between  individuals  or  cor- 

Gent  2;  Stone  t^  Mississippi,  101 U.  S.  porationa    Buffalo  R.  R  Ga  v.  R  R. 

814:  Musgrove  v.  Vicksburg,  eta  R  Ga,  111  N.  T.  182,  19  N.  E.  R,  63; 

R  Ga,  50  Misa  677;  Oleson  v,  Qreen  Presbyterian  Ghurch  v.  City  of  New 

Bay,  eta  Ry.  Ga,  86  Wis.  888;  S.  n  York,  5  Cow.  53a    Even  where  the 

Pilsbnry,  81  La.  An.  1;  Freleigh  v.  S.,  legislature  has  granted  substantial 

8  Ma  606;  Thomas  v.  Daniel,  2  Mo-  priyileges»  there  is  always  an  implied 

Cord,  854;  Kellogg  v.  Oshkosh,  14  condition  that  thd  grantees  are  to  be 

Wi&  623;  Atty.  Oen.  v.  Brown,  1  Wis.  subject  to  the  reasonable  regulation 

513;  Wall  v.  S.,  28  Ind.  150;  S.  «.  of  future  legislaturea    Chicago  Ina 

Craig,  23  Ind.  185;  Hamrick  v.  Rouse,  Ga  v.  Needles,  118  U.  a  574^  28  L.  ed. 

17  Ga  56;  Shaw  v.  Macon,  21  Qa  280;  1084;  Erie  R  R  Ga  v.  Pennsylvania, 

Armstrong  v.   Dearborn,  4  Black!  158  U.  &  642,  88  L.  ed.  846w] 

208;  Brightman  u  Kimer,  22  Wia  54  '  &  v.  Pilsbury,  auprcu 

(The  unnecessary  ratification  of  a  *  Bloomer  v.  Stolley,  5  McLean|458L 
statute  within  the  power  of  a  terri- 
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§  148.  How  chapter  dirided. — We  shall  consider,  L  Whether 
non-user  works  a  repeal ;  II.  EepeaJs  by  express  words ;  IIL  Re- 
peals by  implication ;  lY.  Sepeals  in  particular  states. 

I.  Whethbb  Nok-uskb  Wobks  ▲  Bepsai.. 

§  149.  Opinions  that  it  does..—  Some  have  deemed  a  long 
course  of  forbearing  to  evoke  the  power  under  a  statute,  termed 
non-uaer^  to  be  a  repeal  of  it.^  And  in  South  Oarolina  it  was 
observed :  ^*  The  court,  in  WaUon  v.  Blayhok^  declared  the  act 
imposing  penalties  on  lay  magistrates  for  solemnizing  mar- 
riages obsolete  and  invalid, —  the  only  instance  in  oar  judicial 
history  in  which  courts  have  ventured  to  declare  an  act  of  the 
legislature  inoperative  from  mere  non-user." '  In  a  later  case 
this  doctrine,  that  a  statute  may  become  inoperative  by  non- 
user,  appears  to  have  been  recognized.^    But, — 

That  it  does  not —  In  reason,  and  by  most  of  the  authorities, 
the  power  alone  which  can  make  a  law  is  competent  to  annul 
one ;  so  that  no  usage,  either  negative  or  positive,  can  grow 
into  a  law  adverse  to  a  statute.  Should  the  matter  to  which 
it  relates  no  longer  exist,  it  will  cease  to  have  a  practical  op- 
eration;* or,  should  the  reason  for  it  have  passed  away,*  its 
repeal  by  the  legislature  might  be  judicious;  but,  by  the  better 
opinion,  all  unrepealed  statutes  must  be  enforced  when  the 
subject  and  occasion  call ;  they  do  not  become  void  by  non- 
user.^    Yet, — 

iHm    «   Smith,   Morris,   70,   70.  32Mm,85t 

Dwarris  says:  "  The  Scotch  lawyers  >  Canady  u  George^  0  Rich.  Eq.  108; 

hold  that  a  statute  loses  its  force  by  100. 

desuetude,  if  it  hath  not  been  put  in  ^  O'ELanlon  v.  Myers,  10  Rich.  128L 

execution   for   sixty  year&    Other  ^Com.  v.  Hoover,  1  Browne  (Pa. 

writers  have  extended  this  term  to  Ap.),  25. 

a  century,  and  make  a  distinction  *  James  v,  Coul,  13  S.  ft  R.  220, 228; 
between  statutes  half  obsolete  and  S.  u  Tidwell,  5  Strob.  1. 
those  in  viridi  observanticu  A  vague  ''  White  v.  Boot,  2  T.  R.  274;  SL  v. 
notion  seems,  too^  from  the  very  fre-  Findlay,  2  Bay,  418;  Sw  v.  Tidwell, 
quent  renewal  of  some  of  our  f unda-  supra;  Coul  v.  Hoover,  supra;  Dwar. 
mental  laws,  to  have  prevailed  at  Stat  (2d  ed.)  529;  Snowden  v>  Snow- 
different  times  in  England,  that  a  den,  1  Bland,  550;  The  India,  Brown- 
statute  might  become  obsolete;  but  ing  &  L.  221.  Controp  James  n  Com., 
such  opinion  is  unfounded,  and  has  suprcu  [A  statute  oannot  lose  its 
no  warrant  in  our  law."  Dwar.  Stat  force  by  non-user  unless  such  non- 
(2d  ed.)  529L  user  be  aooompanied  by  the  enact- 
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Meaning  —  {Implied  legislative  repeat). —  In  determining  the 
meaning  of  a  statute,  contemporaneous  usage  may,  we  have 
seen,^  be  resorted  to.'  And,  on  this  principle,  non-usage  under 
it  may  help  the  implication  of  its  repeal  by  inconsistent  pro- 
visions in  a  subsequent  act.'    So, — 

Discretionary  power  —  {InformatiorC). —  Long  disuse  of  a 
statute  may  be  among  the  considerations  influencing  a  court 
to  decline  mere  discretionary  action  under  it;  as,  when  asked 
to  grant  an  information.* 

§  150.  Castom  is  a  species  of  non-user.  It  does  not  differ 
greatly  from  usage,  and  neither  the  one  nor  the  other  can  over- 
turn a  positive  rule  of  the  common  law  or  a  statute.*  There- 
fore a  custom  to  regard  a  statute  as  repealed  can  never  ripen 
into  a  repeal ;  there  could  never  come  a  time  when  it  would  be 
a  valid  custom.  In  partial  contradiction  or  qualification  of 
this  doctrine,  it  has  been  laid  down  in  England  that  the  com- 
mon law,  or  a  statute  merely  declaratory  of  it,  may  be  repealed 
by  custom,  but  doubts  have  been  entertained  of  the  latter  part 
of  this  proposition.*  Neither  part  of  it  would,  it  is  believed,  be 
accepted  in  our  country  to  the  overturning  of  a  positive  rule 

ment  of  other  irreconcilable  statutes^  tx.  Dey,  18  Johns.  40;   Donham  v, 

Pearson  u  DistiUery,  73  Iowa,  848, 84  Gould,  16  Johna  867.  [8  Am.  D.  823;] 

N.  W.  R.  1.    The  positive  require-  Bank  of  Utica  v.  Wager,  2  (>ow.  712; 

ments  of  a  statute  cannot  be  treated  Newbold  u  Wright,  4  Rawle,  195; 

as  obsolete^    Kitchen  v.  Smith,  101  Harris  v,  Carson,  7  Leigh,  682,  [80 

Fa.  St  456;  Homer  v.  Ck>ra.,  106  Fa.  Am.  D.  510;]  Strong  «.  Bliss,  6  Met 

St  221,  61  Am.  R.  521]  898;  Stoever  v.  Whitman,  6  Bum.  417. 

1  Ante,  §  104  And  see  Burbanlc  v.  Fay,  65  N.  Y.  67. 

s  Chesnut  v.  Shane,  16  Ohio,  599,  [Statutes  are  not  abrogated  or  oon- 

[47  Am.  D.  887;]  Dwar.  Stat  (2d  ed.)  trolled  by  customs,  nor  can  they  be 

580.  disregarded  because  in  many  cases 

s  Leigh  VL  Kent,  8  T.  R  862,  864  they  are  of  no  practical  importance 

4  Bex  V.  Dodd,  9  East,  516i  Peterson  v.  Hays,  85  Iowa,  14,  51  N. 

^Bishop^  Con.,  §§  44fr-469;  Crim.  W.  R  1148;  Winter  v.  U.  a.Hempst 

Law,  n,  §  852;  Greene  v,  Oyier,  89  844;  Hosier  v.  Harmon,  29  Ohio  St 

Pa.  St  861;  Holmes  v,  Johnson,  42  220;  Maury  v.  Beekman,9Paige,188; 

Fa.  St  159;  Delaplane  v,  Crenshaw,  Pickering  v.  Weld,  169  Mass.  522,  84 

15  Qrat  457;  Rex  «.  Gordon,  1  R  &  N.  E.  R  1081;  Colgate  v.  Fenn.  Co., 

Aid.  524,  527;  Ngble  v.  Durell,  8<T.  R  102  N.  Y.  120.  6  N.  E.  R  114;  The 

271,  278,  274;  Reed  v.  Richardson,  98  Lafayette,  20  Fed.  R  819;  Crocker  v. 

Mass.  216^  218,  [98  Am.  D.  155;]  Trem-  Schureman,  7  Ma  Api  858.] 
ble  V.  Crowell,  17  Mich.  498;  Hinton       •  Dwar.  Stat  (2d  ed.)  476-477;  Baa 

V,  Locke,  5  Hill  (N.  Y.X  487 ;  Cranwell  Abr.,  Statute,  G. 
V,  Fosdick,  15  La.  An.  486;  Dunham 
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either  of  the  common  or  the  statutory  law;  for,  with  us,  cus- 
tom is  admitted  simply  to  supplement,  not  to  supersede,  the 
prior  law,  whether  statutory  or  common.^ 

11.  Bepbal  by  Expbess  Wobds. 

§  161.  Designated  statute  or  pro? ision.— The  common  form 
of  repeal  is  where  an  act  says,  in  terms,  that  such  a  statute, 
clause  of  a  statute  or  provision  of  the  common  law  is  repealed.' 
If,  on  the  entire  face  of  the  repealing  act,  its  intent  is  plainly 
less  broad  than  particular  words  in  it,  such  intent  will  prevail 
in  the  construction.'  And,  in  ail  respects,  a  repealing  clause, 
like  any  other,^  will  be  rendered  by  the  courts  in  the  sense  evi- 
dently meant  by  the  repealing  power.*  A  provision,  subjecting 
to  a  fine  any  one  vending  merchandise  not  the  product  of  the 
United  States,  was,  by  a  subsequent  act  in  terms  repealing  so 
much  of  this  one  as  required  a  license,  to  vend  coffee,  tea  and 
sugar,  held  to  be  repealed  as  to  the  enumerated  articles.* 

Repeal  before  enactment  complete. —  The  two  houses  of  a  leg- 
islature passed  an  act,  then  repealed  a  clause  in  it  before  the 
governor's  signature  was  attached,  then  the  governor  signed 
it.  And  the  repeal  of  the  clause  was  adjudged  to  be  effectual, 
on  the  ground  that,  since  the  legislature  could  abrogate  a  stat- 
ute duly  signed,  it  could  do  the  same  of  one  before  signing.^ 
So,— 

Question  of  validity  in  suspense. —  If,  because  of  a  division  of 
opinion  among  the  judges,  or  for  any  other  reason,  the  validity 
of  a  repealing  statute  remains  however  long  in  suspense,  then 
finally  it  is  decided  to  be  valid,  the  repealed  act  will  be  treated 
as  having  had  no  force  during  the  period  of  doubt.' 

1  See  the  note  before  the  last  ^Townsend  Sayings  Bank  u  Ep- 

s  Chambers  v.  &,  25  Tex.  807;  a  t\  ping,  8  Woods,  890;  Prinoe  George's 

Beneke»  9  Iowa,  20a    And  see  Leard  Commissioners  v.  Laurel,  51  Md.  457; 

V,  Leard,  80  Ind.  171.    [The  specifio  a  v.  Clay,  12  La.  An.  481.    And  see 

repeal  by  one  statute  of  a  particular  Madison,  eta  Plank-road  v.  Reynolds, 

section  of  another  raises  a  presump-  8  Wis.  287. 

tion  that  no  further  repeal  is  in-  *  Taylor  u  a,  7  Blackf.  98. 

tended  than   expressed,  except  in  ?  South wark  Bank  v.  Com.,  26  ?& 

cases  of  absolute  inconsistency.    P.  St  446. 

«,  Henwood  (Mich.),  82  N.  W.  R.  70.]  » IngersoU  t\  a,  11  Ind.  464 

'Smith  u  P.,  47  N.  Y.  880.    See  So,  repeal  destroying  party's  In- 

ante,  g  87.  terest.—  A  clause  in  the  charter  of  a 

<  Ante^  §  70.  bridge  company  having  forbidden 
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§  152.  Within  ^^  purylew," — Another  form  of  direct  repeal 
is  by  inserting,  in  a  statate,  a  clause  declaring  all  acts  within 
its  "  purview  "  repealed.*  The  meaning  of  the  word  "  purview," 
when  indicating  a  particular  part  of  a  statute,  is,  we  have  seen, 
variable ;  *  and,  in  the  present  connection,  its  sense  is  evidently 
still  different,  denoting  the  scope  or  sphere  of  the  statute.*  So 
that  the  effect  of  this  expression  is  to  repeal  former  statutes 
simply  as  to  cases  provided  for  in  the  repealing  acts>  And  it 
does  not  differ  essentially  from  a  repeal  of  — 

Inconsistent  provisions. —  Not  unfrequently  a  clause  is  in- 
serted in  a  statute  repealing  all  laws  in  conflict*  or  inconsistent 
with  it,*  "  contravening  "  ^  it,  or  the  like.*  If  the  provisions  of 
the  former  and  present  enactments  are  in  direct  contrariety,  the 
repeal  takes  place,*  but  only  to  the  extent  of  the  repugnance.** 
If,  on  the  other  hand,  by  any  reasonable  contracting,  expand- 
ing, cutting  short,  or  extending  of  the  old  laws  or  the  new,  as 
explained  in  the  foregoing  chapter,  they  can  be  brought  into 
harmony  without  repeal,  the  interpretation  should  be  so,  and 
all  suffered  to  stand  together.    Thus, — 

General  and  specific. — As  already  seen,"  general  and  specific 
provisions  in  apparent  contrariety  may  subsist  together  with- 
out working  a  repeal,  the  specific  qualifying  and  supplying  ex- 
ceptions to  the  general.** 

the  erection  of  any  other  bridge  ^  Payne  v.  Conner,  8  Bibb»  180;  P. 

within  a  mile  of  the  one  to  be  erected  v,  Duriok,  20  CaL  04;  Lewis  v.  Stout» 

by  the  company,  a  repeal  of  this  22.  Wi&  284 

clanse  was  held  to  place  the  com-  >S.  v.  Barrow,  80  La.  An.  657. 

pany  in  precisely  the  same  position,  >  Hale  t^  &,  15  Conn.  242;  S.  v.  Tay- 

in  reference  to  a  second  bridge,  as  if  lor,  2  MoCord,  488;  Jackson  v.  S.,  12 

it  had  never  been  in  the  charter.  Ga.  1 ;  P.  v.  Durick,  20  CaL  04;  Com. 

Fort  Plain  Bridge  «  Smith,  80  N.  T.  v.  Costello,  118  Masa  454 

44  7  Tims  v.  a,  26  Ala.  106. 

1  Ely  «L  Thompson,  8  A.  K  Mar.  70;  *  Same  sabject-matter,  ete«—  See 

Scott  V.  Com.,  2  Va.  Ca&  54;  Pftyne  S»dl  Cunningham,  72N.C.  469;  Hodge 

V.  Conner,  8  Bibb^  18a  v.  Hodge,  72  N.  C  616;  &,  dl  King,  12 

2^n^e,§52.  La.  An.  50& 

s  Webster  quotes,  to  support  this  *  Tiemey  v.  Dodge,  9  Minn.  166;  P. 

meaning  of  the  word   "  purview: "  v.  Lytle,  1  Idaho,  101. 

"  In  determining  the  extent  of  infer  lo  Eliod  v.  Gilliland,  27  Ga.  467. 

mation  required  in  the  exercise  of  a  ^^  AntCy  §g  112a,  126,  and  places  there 

particular  authority,  recourse  must  referred  to. 

be  had  to  the  objects  within  the  ptir-  I'Dolan  v.  Thomas,  12  Allen,  421* 

view  ot  that  authority.    Federalist^  And  see  Cain  v,  S.,  20  Tex.  855;  8.  u 

Madimu"  Macon  County  Court,  41  Ma  458;  [& 
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^^  Inconsistent^  provisions  in  unconstitutional  act —  The  ef- 
fect of  an  express  repeal,  in  an  unconstitutional  act,  of  incon- 
sistent provisions,  is  considered  in  another  connection.^  "No 
prior  law  is  inconsistent  with  a  void  statute.* 

§  153a.  By  amendment. —  An  amendment  of  a  statute,  de- 
claring that  it  shall  read  in  a  particular  way,  repeals  all  pro- 
visions not  retained  in  the  altered  form.'  The  unaltered  pro- 
visions remain  unaflfected  by  the  changes  in  the  rest.*  The 
repeal  is  not  retroactive,  but  the  new  provisions  are  treated  as 
fresh  enactments,^  while  yet,  as  to  the  future,  the  amended 
statute  operates  as  if  it  had  always  been  in  its  present  form.* 
So  — 

**  In  Keu." —  A  provision  "  in  lieu  "  of  another  repeals  it^ 

in.  Bepeals  by  Implication. 

§  163.  Distinction  of  express  and. implied. — The  forms 
equally  of  express  and  implied  repeal  are  numeroiis  and  vary- 
ing. And  there  are  those  of  each  class  so  allied  to  the  other 
that  the  distinction  itself  seems  in  a  degree  arbitrary.    Accu- 

V.  Taylor,  7  a  D.  588, 64  N.  W.  R.  548;  62a    And  see  Longlois  u  Longlois, 

Cantrell  v.  Seaverns,  168  111.  163,  48  48  IncL  60;  Breitung  v.  Ldndauer,  87 

N.  £.  R 186;  Essex  Ca  v.  Essex  Com.,  Mich.  217;  [Smith  v.  Coegrove,  71  Vt 

62  N.  J.  L.  — ,  41  AtL  R  957;  P.  v,  Kel-  196,  44  Atl.  R  7a] 
ler,  158  N.  Y.  187,  52  N.  R  R  1107;       «  Moore  v.  Mausert,  49  N.  Y.  882,  5^ 

Brown  v.  Lowell,  8  Met  175;  8.  v.  LaQs.l7a  And  see  Laude  u  Chicago, 

Stoll,  17  Wall  436,  21  L.  ed.  655;  P.  v.  etc.  R  R  Co.,  83  Wis.  640;  St  Louis 

Hanrahan,  75  Mich.  611,  42  N.  W.  R  t;.  Foster,  52  Ma  5ia 
1124.  4  L.  R  A.  751 ;  Mallory  r.  Com.,       »  Ely  v.  Holton.  15  N.  Y.  695. 
115  Pa.  St  25,  7  Atl.  R  790;  Louis-       «Holbrook  r.  Niohol,  86  IlL  161; 

viUe  R  R  Ca  V.  Williams  (Ky.),  41  McKibben  v.  Lester,  9  Ohio  St  627. 

a  W.  R  287;  Louisville  v.  Water  Co.  See  Tivey  v.  P.,  8  Mich.  128;  Otter  v. 

(Ky.),  49  a  W.  R  766;  Chew  Hing  a,  22  Tex.  588;  P.  v,  Montgomery,  67 

Lung  V,  Wise,  176  U.  a  160;  Cade  v,  N.  Y.  109.    [A  statute  incorporated 

Mitchell,  51  La.  An.  1493, 26  a  R  606;  by  reference  in  another  becomes  a 

Pratt  Com.  v.  Society,  90  Fed.  R  233.]  part  of  it ;  and  though  the  former  stat- 

1  Antef  §  84.  ute  be  repealed,  the  latter  remains 

>  Sullivan  v,  Adams,  8  Gray,  476;  in  force.    ShuU  v.  Barton,  68  Neb. 

Harbeck  v.  New  York,  10  Bosw.  366;  741,  79  N.  W.  R  732;  Tumey  v.  Wil- 

Ohilds  V.  Shower,  18  Iowa,  261 ;  Devoy  ton,  86  lU.  885;  Ex  parte  Crow  Dog, 

V.  New  York,  85  Barb.  264;   [In  re  109  U.  a  556,  27L.  ed.  1030;  Viterbo 

Ra£Ferty,  1  Wash.  882, 25Paa  R  465.]  v,  Friedlander,  120  U.  a  726^  80  L.  ed. 

s  Goodno  V.  Oshkosh,  81  Wis.  127;  782;  Collins  u  Blake  79  Me.  218, 9  AtL 

a  V.  ^drew8»  20  Tex.  230;  Mosby  v,  R  85a J 

St  Louis  Mutual  In&  Ca,  31  Grat        ^  Qossler  v,  Goodrich,  8  Cli£  71. 
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rately  viewed,  a  part  of  the  repeals  treated  of  in  this  sub-title 
are  express,  yet  not  by  express  words.    Thus, — 

By  negaU/vestatute^Affirmative  and  negative  distinguiehed). 
An  old  division  of  statutes  is  into  affirmative  and  negative;  the 
former  being  such  as  are  in  affirmative,  the  latter  in  negative, 
wordg.^  A  provision,  for  example,  that  it  shall  he  law/id  for  a 
tenant  in  fee-simple  to  make  a  lease  for  twenty-one  years,  or 
that  such  lease  sAaU  he  goody  is  affirmative ;  one  that  it  shall  not 
he  lamfvl  to  make  a  lease  for  above  twenty-one  years,  or  that  a 
lease  for  more  shall  not  he  goodj  is  negative.'  A  negative  s|at- 
ate,  being  in  its  terms  a  negation,  or  denial,  of  the  prior  law, 
repeals  it;'  and  obviously  ihis  repeal  is  express. 

Saw  interpreted. —  Such  a  statute  is,  as  to  the  repeal,  strictly 
construed ;  that  is,  as  abrogating  the  prior  law  no  further  than 
its  actual  words  require.^  Herein  it  follows  the  same  rule  as  a 
repognant  affirmative  statute,  about  to  be  considered. 

%  164,  'By  affirmative  statute. —  An  affirmative  statute  re- 
peals by  implication  so  much  of  the  prior  law  as,  after  the 
harmonizing  work  of  interpretation  is  fully  done,  remains  re- 
pugnant to  it ;  for  it  is  the  last  expression  of  the  will  of  the 
law-making  power.*    If  two  acts  in  seeming  conflict  can  be 

1  Baa  Abr.,  Statute,  G.  Stoddard,  8  fiiackf.  681;  Johnston's 

s  Dwar.  Btat  (2d  ad.)  475.  Estate,  88  Pa.  8t  511;  Vermmion  ^. 

sBaa    Abr.,  Statute,  G.;   Dwar.  Potte.  10  Ind.  286;  &  v.  Wilson,  48 

Stat  (2d  ed.)  475;  Qoocfa  v.  Stephen-  N.  H.  415,  [82  Am.  D.  163;J  a  v.  Hao- 

son,  IS  Ma  871;  [Ci^  v,  Sbeok,  104  ouaig,  8  Neb.  215;  Greeley  v.  Jaok- 

PVL  St  5a]  sonville,  17  Fla.  174;  a  v,  Chambers- 

«£ij  u  Cash,  16  M.  &  W.  617;  Ely  buig.  8  Vroom,  266;  Jersey  City  ix 

V.  Bliss,  2  De  G.,  21  A  G.  458;  Marsh-  Jersey  City,  etc.  R  R  Co.,  5  C  R 

aU  V.  liartin,  Law  Bejx  5  Q.  R  288;  Green,  360;  Union  Iron  Ca  «.  Pierce, 

Evans  v.  Rees,  9  C.  R  <N.  S.)  881.  4  Bis.  827;  Swlnney  u  Fort  Wayne, 

*  Broom,  Leg.  Max.  (2ded.)  28;  Com.  etc  R  R  Ca,  59  Ind.  205;  Grant  v. 

o.  Cromley,  1  Ashm.  179;  Harris  v.  Sels,  6  Oreg.  248;  Hunt  v.  Hawrn,  5 

Robinson,  2  a  R  908,  910;  Be«.  u  Oreg.  275;  Peet  «  Nalle,  80  La.  Aa 

Salisbury,  2  (^  R  72,  84;  Byrne  u  949;  Hayden  v.  Carroll,  8  Ridgw.  P.  C. 

Stewart^  8  Dee.  186;  Britten  u  Com.,  545^  599;  O'Flaherty  v.  McDowell,  6 

i  Cusb.802;  R u Miskimmons, 2  Lid.  H.  L.  Caa  142;  Davis  tx. R, 2 Tex.  Ap. 

440;  U.  a  VI  Irwin,  5  MoLean,  178;  425;  Wells  v.  8^3  Lea,  70.    [In  de- 

SoUi^an  n  P.,  15  DL  288;  Adams  i^  termining  whlcb  is  the  last  ezpres- 

Ashby,  2  Bibb,  96;  Moore  u  Vance,  sion  of  the  lagislatlTe  power,  where 

1  Ohio,  1;  West  u  Pine,  4  Wash.  C.  C.  the  acts  are  passed  the  same  day, 

601;  Morrison  v,  Barksdale,  Harper,  their  numbers  wiU  be  taken,    a  r. 

101;  Mooie  «.  Moss,  14  lU.  106;  Ham  Davis,  70  Md.  287,  16  AtL  R  520;  P. 

n  a,  7  BlackfL  814;  Mc<)uilkin  v.  t?.  Dobbins,  78  OaL  257, 14  PftcR  860; 
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reconciled  by  any  fair  construction,  so  that  both  may  stand, 
they  must  be ;  and  then  no  repeal  will  be  held  to  take  place.^ 
And  it  is  the  same  with  a  provision  of  the  common  law  and  a 
statute.*    So  that — 

How  interpreted. —  The  law  does  not  favor  repeals  by  im- 
plication,' and  they  will  not  be  adjudged  to  occur  except  when 

Brown  v.  Chancellor,  61  Tex.  487;  ed  687;  Frosts.  Wenie,  157 XJ.  a  46, 

Henrietta  Ca  v,  Gardner,  178  IT.  S.  89  L.  edL  614    Special  provisions  in 

128,  48  L.  ed.  687;  Mersereau  v.  Mer-  a  code  or  system  of  laws  must,  in 

serau  Ca.  51  N.  J.  Eq.  882,  26  AtL  R.  any  possible  way,  be  so  interpreted 

682;  Albert  v.  Twohig,  85  Neb.  563,  as  to  bring  them  into  harmony  with 

58  N.  W.  It  582;  &  t;^  Howe,  28  Nebi  the  general  policy  of  such  code.    Cin. 

618,  44  N.  W.  R  874;  Penn  v.  Dunlap,  v.  Conner,  55  Ohio  St  821,  44  N.  & 

112  Ind.  822, 18  N.  E.  B.  40a    A  sub-  B.  582.] 

sequent  statute  prescribing  no  rem-  >  To  effect  a  repeal  of  the  common 

edy  whatever  cannot,  in  the  absence  law,  said Qoldthwaite,  J.,  "the  right 

of  a  clearly  expressed  intention,  re-  which  is  given  by  the  general  law 

peal  a  remedy  prescribed  by  a  former  must  be  plainly  and  obviously  in- 

statute.    Greensborough  v,  McAdoo,  consistent  with   the  existing  stat- 

112  N.  a  359, 17  a  K  R.  17a  utes;  and,  if,  upon  a  just  interpretar 

1  Blain  t^.  Bailey,  25  Ind.  165;  S.  v,  tion  of  the  latter,  the  two  can  exist 

Bishop,  41  Mo.  16;  Nixon  v.  Piffet,  16  together,  the  intention  of  the  legis- 

La.  An.  379;  De  Pauw  v.  New  Al-  lature  that  they  should  both  exist  is 

bany,  22  Ind.  204;  MuUen  tx  P.,  81  to  be  presumed'*    Tannis  u,  St  Cyre, 

III  444;  Elliott  V.  Locknane,  1  Kan.  21  Ala.  449,  452. 

126;  Conner  v.  Southern  Express  Ca,  'Loker  v.  Brookline,  18  Pick.  848, 

87  Ga.  897;  P.  v.  Barr,  44  III  198;  848;  Haynes  v.  Jenks,  2  Pick.  172, 

Desban  v.  Pickett,  16  La.  An.  850;  176;  Snell  t7.  Bridgewater  Cotton  Gin 

McCool  V,  Smith,  1  Black,  459;  Mo-  Man.  Ca,  24  Pick.  296,  297;  Qoddard 

Donough  V.  Campbell,  42   BL  490;  v.  Boston,  20  Pick.  407;  Bo  wen  v, 

Hume  V,  Gossett,  48  III  297;  S.  v.  Lease,  5  HiU  (N.  Y.),  221;  Wyman  v. 

Young,  17  Kan.  414;  Fowler  r.  Pir-  Campbell,  6  Port  219,  [81  Am.  D.  677;] 

kins,  77   IlL    271;   Chamberlain   v.  Dugan  vi  Gittings,  8  Gill,  188,  [48  Ana. 

Chamberlain,  48  N.  Y.  424;  U.  a  t7.  D.  806;]  McCartee  v.  Orphan  Asylum 

Barrels  of  Spirits,  2  Abb.  (IT.  B.)  805;  Society,  9  Cow.  487,  [18  Am.  D.  516;] 

S.  V.  Draper,  4^  Ma  29;  St  Louis  v.  Lichtenstein  u  S.,  5  Ind.  162;  Erwin 

Independent  Ina  Ca,  47  Ma  146;  v,  Moore,  15  Ga.  861;  Aspden's  Es- 

Cattaragufl  v.  Willey,  2  Lans.  427;  tate,  2  Wall  Jr.  868,  481;  Hockaday 

In  re  Evergreens,  47  N.  Y.  216;  a  tx  v.  Wilson,  1  Head,  118;  Bobbins  u 

Smith,  59   Ind.  179;    Forqueran  v.  a,  8  Ohio  St  181;  a  v.  Morrow,  26 

Donnally,  7  W.  Va.  114;  Iverson  v.  Ma  181;  Swann  v.  Buck,  40  Miss.  268; 

a.  52  Ala.  170;  a  v.  Doherty,  25  La.  P.  u  San  Francisco,  eta  R  B.  Ca,  28 

An.  119,  [13  Am.  B.  181;]  Staats  v.  CaL  254;  Blain  v.  BaUey,  25  Ind.  165; 

Hudson  River  R  R  Ca,  4  AbK  Ap.  Buckingham  v.  Steubenville  ft  Indi- 

287;  a  V.  Bishop,  41  Ma  16;  Powers  ana  R  R  Ca,  10  Ohio  St  25;  a  n 

V.  Shepard,  48  N.  Y.  540;  Gropp  v,  Chambersburg,  8  Vroom,  258;  Qood- 

P.,  67  IlL  154;  Gohen  v.  Texas  Paa  rich  v,  Milwaukee,  24  Wis.  422;  Hor- 

Ry.  Ca,  2  Woods,  846;  [Henrietta  ton  v.  Mobile,  48  Ala.  698;   GUI  v. 

Ca  V.  Gardner,  178  U.  a  128,  48  L.  a,  80  Tex.  514;  Kerlinger  u  Bamee, 
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they  are  inevitable,  or  plainly  the  legislature  means  them.* 
Snch  legislative  intent  is  never j  prima  facie^  presumed.'  Hence, 
in  restraint  and  limitation  of  repeals,  the  statutes  are  strictly 
construed.*    Thus, — 

§  155.  Derogation  of  prior  law. —  As  already  seen,^  statutes 
in  derogation  of  the  common  law,*  or  of  a  prior  statute,*  are 
construed  strictly,  not  operating  beyond  their  words  or  the 
olear  repugnance  of  their  provisions;  that  is,  the  new  displaces 
the  old  only  as  directly  and  irreconcilably  opposed  in  terms. 
For  when  the  legislative  power  professes  to  add  to  the  law,  as 
it  do^  in  the  enactment  of  an  affirmative  statute,  we  cannot 

14  Minn.  526;  [Rosecrans  v.  U.  S.,  165  rington,  8  DeG.,  M.  ft  G.  159;  Thames 
U.  a  257,  41  L.  ed.  70a  Repeals  by  v.  HaU,  Law  Rep^  8  a  P.  415;  EeMe 
implication  will  not  occur  where  of  Walley,  11  Nev.  260. 
there  is  an  express  saving,  so  that  ^  Furman  t;.  Nichol,  3  Coldw.  482. 
the  legislature  apfHirently  intended  *  Wilb.  Stat  Law,  818. 
to  adopt  two  systems.  Robinson  v.  ^  Ante,  g  119. 
Hippey,  111  Ind.  112, 12  N.  R  R  141;  »  Melody  v.  Reab,  4  Mass.  471;  Gib- 
Montgomery  V,  Fuller,  111  Ind.  410, 12  son  v,  Jenney,  15  Masa  205;  Com.  v, 
K.  K  R.  29a  Repeals  by  implication  Ejiapp,  9  Pick.  496,  514^  [20  Am.  D. 
are  never  favored.  Knollenberg  v.  491];  Wilbur  v.  Crane,  18  Pick.  284: 
P.,  9  Cola  233.  11  Paa  R.  101;  B.V.  Lock  u  Miller,  8  Stew.  &  P.  18;  Good* 
Greene,  87  Ma  583, 8  West  R.  269;  .P.  win  t^  Thompson,  2  Greene  (Iowa), 
V,  County,  103  N.  T.  541,  9  N.  E.  R.  829;  Rex  v,  Paine,  1  East,  P.  C.  5; 
311;  Montgomery  IX.  Board,  74  Ga.  41;  S.  v.  Norton,  3  Zab.  33;  Bailey  v. 
EvansviUe  v.  Summers,  108  Ind.  189,  Bryan,  3  Jones  (N.  C),  357,  [67  Am. 
9  N.  R  R.  81;  Hyde  Park  v.  Ass'n,  D.  246;]  Smith  v.  Moffat,  1  Barb.  65; 
119  111.141,7  N.  £.  R  627;  Com.  v.  Toung  v.  McKenzie,  8  Kelly,  81; 
Mason,  82  Ky.  250;  Re  Yick  Wo,  68  Schuyler  v.  Mercer,  4  Gilman,  20; 
CftL  294^  9  Paa  R  139,  58  Am.  R  12;  Dwelly  v.  Dwelly,  46  Me.  377;  Bum- 
Adams  Express  Ca  v,  Lexington,  side  v,  Whitney,  21  N.  T.  148;  [Prior 
83  Ky.  657;  a  v.  Babcock,  21  Neb.  «.  a,  77  Ala.  56.] 
599,  33  N.  W.  R  247;  Shea  v.  Mun-  •White  v.  Johnson,  23  Miss.  68; 
cie,  148  Ind.  14,  46  N.  K  R  138;  Street  v.  Com.,  6  Watts  Sc  a  209; 
Chew  Heong  v.  U.  a,  112  U.  a  536,  Morlot  v,  Lawrence,  1  Blatchf.  606; 
28  L.  ed.  770;  Gowen  v.  Harley,  56  Clarke  v.  a,  23  Misa  261;  Williams 
Fed.  R  973;  a  v.  Palmes,  23  Fla.  620,  v.  Potter,  2  Barb.  816.  The  doctrine 
3  a  R  17L  They  are  not  even  fa-  of  the  text  is  deemed  to  apply  with 
vored  where  they  would  reduce  a  special  force  where  both  acts  are 
criminal  penalty.  P.  v.  Gustin,  57  passed  at  the  same  session  of  the  leg- 
Mich.  407,  24  N.  W.  R  156.  islature;  for  ''the  presumption  of  so 
1  Water  Works  v,  Burkhart,  41  Ind.  sudden  a  change  or  revolution  in  the 
364;  In  re  Evergreens,  47  K.  T.  216;  mind  of  the  legislature  ought  not  to 
Forqueran  v.  DonnaUy,  7  W.  Va.  114;  be  indulged."  Peyton  v,  Moseley,  3 
Iverson  v.  a,  52  Ala.  170;  Pacific  R  T.  R  Mon.  77, 80;  [Bent  v.  Thompson 
R  Ca  u  Gass,^  Ma  17;  a  v.  Sev-  (N.  M),  28  Paa  R  234] 
eranoe^  55  Ma  ^8;  Ex  parte  War- 
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assume  for  it  an  intention  also  to  subtract  from  it,  while  there 
is  any  admissible  rule  of  interpretation  which,  applied  to  the 
old,  to  the  new,  or  to  both,  will  enable  all  to  stand.  For  ex- 
ample,— 

§  156,  Specific  and  general. — The  rule  of  specific  and  gen- 
eral, already  more  than  once  mentioned,*  illustrates  this.  By 
interpreting  the  specific  provisions  as  furnishing  exceptions  and 
qualifications  for  the  general  ones,  without  reference  to  their 
order  or  dates,  all  are  made  to  stand  together,  and  repeal  ia 
avoided.*    Thus, — 

** All  property'*^  and  specific  vpecies. —  An  act  exempting  a 
certain  class  of  property  from  municipal  taxation  is  not  re- 
pealed by  a  subsequent  one  giving  cities  the  power  to  tax  "all 
property  "  within  their  limits.  The  two  acts  are  construed 
together,  the  one  as  creating  an  exception  to  the  general  terms 
of  the  other.'    Again, — 

Tribunal  and  Us  incidents  —  {Liqutyr  licenses  —  Probate  of 
iviU). —  While  the  statutes  required  the  applicant  for  a  liquor 
license  to  be  recommended  by  a  majority  of  the  legal  voters, 
eta,  the  charter  of  a  city  was  so  amended  as  to  confer  on  the 
mayor  and  aldermen  the  exclusive  right  to  grant  lioenses;  and 
it  was  held  that  the  two  provisions  could  stand  together,  and 
so  the  later  did  not  repeal  the  earlier.*  In  like  manner,  a  stat- 
ute authorized  a  proceeding  by  "  bill  in  chancery  "  for  contest- 
ing wills,  and  gave  the  defendant  the  right  to  open  and  close; 
then  a  subsequent  statute  authorized  a  proceeding  for  the  same 
purpose  by  "  petition  to  the  court  of  common  pleas."  And  it 
was  held  that  the  two  acts  should  stand  together,  entitling  one 
made  a  defendant  under  the  latter  statute  to  open  and  close. 

1  Ante,  §§  lido,  186, 15a  21  Fft.  St  87;  HUl  v.  Hall,  1  Ex.  D. 

SThames  v.  Hall,  Law  R  8  C.  P.  41  l;Kew  Haven  t;^  New  HaTen  Water 

415,  421;  Gregory's  Oaae,  6  Ca  19b;  Ca.  44  Conn.  105;  B.  r.  Smith,  8&  G 

£!rpar(eSmith,  40Cal.  419;  Rounds  127;  Ooni.  v.  JesBup,  68  Pa.  St  84; 

V.  Waymart,  81  Pa.  St  895;  Ck)ving-  [PoweUv.Parker8burg,28W.  Va.698; 

ton  V,  East  St  Louts,  78  til  548;  Cole  P.  u  Jaefane,  103  N.  Y.  182,  8  K.  E.  R 

V.  Jackson,  11  Iowa,  552;  Mobile,  eto.  874;  S.  v.  Hollioa,  48  N.  J.  L.  447,  4 

R  R  Ca  t7.  a,  20  Ala.  578;  Pearce  v.  Atl  R  427;  Buffalo  Ass'n  v.  Buffalo, 

Bank  of  Kobile,  88  Ala.  608;  MoFar-  118  N.  T.  61,  22  N.  E  R  062;  Bmce- 

land  V,  Bank  of  The  State,  4  Pike,  ville  v,  Doherty,  80  III  Api  645;  Max- 

410;  Beridon  u  Baibin,  18  La.  An.  well  v.  S.,  SO  AHl  150,  7  a  R  824] 

458;  Ellis  n  Batts,  26  Tex.  708;  Luke  <  Blain  v.  Bailey,  25  Ind.  165. 

u.  a,  5  Fia.  185;  Brown  t*.  Com'rs,  ^Hou8ei;i  a,  41  Hias.  787. 
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^^  • 

The  maxim  legs9  j>oeteriar€s  jnwrei  cowtrarias  cUnragantj  it  was 
observed,  does  not  apply,  except  where  the  inconsistency  or 
repugnancy  is  snch  that  the  two  provisions  cannot  stand  as 
camolative  or  concurrent  rules  of  action.'    So, — 

Forbidding  streets  throwfh  Jntridlrgroundy  ikem  wathoriaing 
genendhf. —  A  statute  forbidding  the  op^iing  of  a  road  or  street 
through  any  burial-ground  is  in  no  part  abrogated  by  a  subse- 
qoent  <Hie  extending  the  boundaries  of  a  borough,  and  appoint- 
ing three  persons  commissioners,  who  shall  have  authority  ^  to 
snryey  and  lay  out^  and  mark  the  lines  of  sach  streets^  roads, 
lanes  and  alleys  as  they  shall  deem  necessary  within  the  said 
Umits."' 

§  156a.  Other  forms. —  Besides  these  oases  of  general  and 
^>edai,  the  other  forms  in  which  earlier  and  later  affirmative 
statnies  may  stand  together  without  repeal  are  numberiesa. 
To  illustrate, — 

Sticeesswe  approfriations. — In  Missouri,  a  sum  out  of  a  cer- 
tain fund  was  by  statute  appropriated  to  pay  some  designated 
bonds.  Then  a  subsequent  act  appropriated,  out  of  the  same 
fund,  a  sum  so  large  as  to  interfere  with  the  payment  of  the 
bonds.  It  was  thereupon  held  that  the  latter  enactment  did 
in  no  measure  repeal  the  former;  but  the  appropriation  it  made 

1  Randebaugh  u  Shelle^r,  6  Ohio  St  ing  "  every  wilful  trespass  "  to  be  a 
307.  And  see  S.  u  Yemon,  58  Ma  misdemeanor.  S.  «b  Alexander,  14 
laa  Rioh.  247. 

2  Egypt  Street,  2  Grant  (Pa.),  465.       Nuisance^— A  statute  which  im* 
Other  Illustrations.— Illustrations   poses  a  penalty  for  occupying  a  build- 

of  this  principle  might  be  multiplied  ing  in  the  compact  part  of  a  town, 

indefinitely.  as  a  slaughter-house,  without  license, 

lB4ietneiit»  then  efTll  actfoa. —  does  not  repeal  the  oonunon  law  rela- 

Where  a  statute  prohibits  an  act,  tive  to  nuisances.    S.  v.  Wilson,  48 

under  a  penalty  enforceable  by  in-  N.  H.  415,  [82  Am.  D.  168.] 
dictment,  and  subsequently  another       In  generaL— Multitudes  of  other 

gives  a  qui  iam  action,  the  latter  is  illustrations  ooour  in  the  cases  cited 

cumulative  of,  and  does  not  repeal,  to  the  opening  part  of  this  section 

the  remedy  under  the  former.   Bush  and  the  other  sections  there  referred 

«L  The  Bepublic,  1  Tex.  455.  Ck>mpare  ta    [Where  a  statute  provides  that 

with  Towle  tx  Smith,  2  Boh  (N.  Y.)  certain  steps  shall  be  taken  by  tele- 

48a  graph  companies,  as  prescribed  in 

Malieieasmlsehlef.— Anactmak-  the  chapter  dealing  with  railroads, 

ing  it  indictable  "  wilfully,  unlaw-  an  amendment  changing  the  rait 

fully  and     maliciously"  to   "out,  road  procedure  does  not  change  the 

shoot,**  etc;,  "any  harae,"  etc.,  was  prior  law  for  telegraph  oompaniea 

adjudged  not  repealed  by  one  dedar-  Postal  Ck)b  «.  R.  B.  Ca,  89  Fed.  &  19a] 

165 


I 


§§  157,  158.]  INTEBPBBTATION.  [bOOK  II. 

should  take  effect  only  out  of  what  was  left  aiter  the  bonds 
were  paid.*    But  — 

Change  of  salary. —  A  subsequent  statute  fixing  a  salary  dif- 
ferent from  a  former  one  repeals  the  former ; '  because,  in  the 
nature  of  things,  these  statutes  cannot  subsist  together.  The 
salary  must  be  either  the  one  sum  or  the  other;  it  cannot  be 
both. 

§  157.  Partial  repeal. —  In  many  of  the  foregoing  instances, 
wherein  earlier  and  later  enactments  are  said  to  stand  together 
without  repeal,'  there  is,  in  fact,  a  partial  repugnance;  and 
then,  accurately  speaking,  a  repeal  of  the  earlier  by  the  later 
takes  place  as  to  the  part,^^—  a  subject  more  minutely  explained 
and  illustrated  in  the  next  chapter.    But, — 

Without  repugnance^ —  no  statute,  except  by  express  words 
or  affirmative  implication,  operates  as  a  repeal  of  the  prior  law, 
whether  statutory  or  common.*    Still  — 

Exceptional  doctrine. —  An  exception  to  this  proposition,  un- 
certain in  its  form  and  application,  is  admitted  in  some  of  our 
tribunals;  in  how  many  it  would  be  impossible  to  say.  Thus, — 

§  158.  Bevision  of  whole  subject  —  (United  States).— In 
the  supreme  court  of  the  United  States,  Field,  J.,  after  laying 
down  the  general  doctrine  as  in  the  foregoing  sections  of  this 
sub-title,  and  after  saying  that  if  two  acts  '^  are  repugnant  in 
any  of  their  provisions,  the  latter  act,  without  any  repealing 
clause,  operates  to  the  extent  of  the  repugnancy  as  a  repeal  of 
the  first,"  adds :  ^^  And  even  where  two  acts  are  not  in  express 
terms  repugnant,  yet,  if  the  latter  act  covers  the  whole  subject 
of  the  first,  and  embraces  new  provisions,  plainly  showing  that 
it  was  intended  as  a  substitute  for  the  first  act,  it  will  operate 
as  a  repeal  of  that  act."*    Now,  if  this  meaus  that  the  legis- 

1  a  V.  Bishop,  41  Ma  10.  ^Mongeon   v.   P.,  65   N.  Y.   018; 

spierpont  v.  Crouch,  10  CaL  816.  Mitchell  v.  a,  10  IndL  881;  Oleson  v. 

For  other  cases  of  irreconcilable  re-  Green  Bay,  eta  By.  Ga,  80  Wia  888; 

pugnance,  see  P.  t;.  Bart,  43  CaL  600;  New  Orleans  v.  Hoyle,  28  La.  An. 

Evansville  v.  Bayard,  89  Ind.  450.  740;  Jn  re  United  Patriots*  National 

[But  a  statute  fixing  salary  without  Benefit  Soa,  4  Q.  B.  D.  29;  U.  a  «. 

limitation  as  to  time  is  not  repealed  Tynen,  11  Wall  88,  92^ 

by  a  statute  merely  appropriating  a  *  AfiSrmed  by  all   the   foregoing 

less  amount  for  a  particular  year,  cases  under  this  sub-title. 

U.  a  v.  Langston,  118  U.  a  889,  80  «U.  a  v.  Tynen,  11  Wall  88,  92; 

L.  ed.  184]  [U.  a  v.  Ranlett,  172  U.  a  188,  48  Lb 

»  And  see  post,  §  105.  ed.  398;  Dist  CoL  tt  Hutton,  148  U.  a 
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lative  intent,  however  expressed,  is  to  be  carried  ont,^  the  doc- 
trine is  harmonious  with  all  that  has  gone  before  in  these 
elucidations.    But  if  the  meaning  is  that  the  court  is  permitted 
to  enter  into  surmises  outside  of  any  statutory  words,  and  from 
its  ideas  of  the  nature  of  the  subject  declare,  where  there  is  no 
repugnance,  a  repeal  of  the  prior  law,  the  doctrine  is  irrecon- 
cilably adverse  to  the  whole  body  of  the  law  of  statutory  in- 
terpretation.'   For  it  is  fundamental  in  our  jurisprudence  that 
the  intention  of  the  legislature  must  be  ascertained  from  the 
words  of  a  statute,  and  not  from  any  general  inferences  to  be 
derived  from  the  nature  of  the  subject  with  which  it  deals.' 
And  in  the  case  under  consideration  nothing  was  decided  con- 
trary to  the  common  and  better  doctrine.    The  point  adjudi- 
cated was  that,  ^'  when  there  are  two  acts  of  congress  on  the 
same  subject,  and  the  latter  act  embraces  all  the  provisions  of 
the  first,  and  also  new  provisions,  and  imposes  different  or  ad- 
ditional penalties,  the  latter  act  operates,  without  any  repeal- 
ing clause,  as  a  repeal  of  the  first."  ^    This  results  from  the 
single  rule  of  repugnance;  since,  as  in  the  nature  of  things  there 
cannot  be  two  different  salaries  for  the  same  service,^  so  there 
cannot  be  two  different  punishments  for  the  same  offense.    In 
a  subsequent  case  before  the  same  tribunal,  it  was  laid  down 
that,  for  a  repeal  to  take  place  in  the  circumstances  under  con- 
sideration, the  objects  of  the  two  statutes  must  be  the  same,  it 
is  not  sufficient  that  their  subjects  are.*    Other  statements  of 
the  doctrine  have  been  made  by  single  judges  in  the  national 
tribunals.^    In  the  full  court  at  Washington,  Strong,  J.,  speak- 
ing for  all  the  judges,  declared  the  doctrine  of  the  first  men- 
tioned case  to  be,  ^Hhat  the  former  statute  is  impliedly  re- 
pealed so  far  as  the  provisions  of  the  subsequent  statute  are 
repugnant  to  it,  or  sofa/r  as  the  latter  statute,  making  new  pro- 

18,  36  L.  ed.  60;  Tracy  v.  Tuffly,  184  Tynen,  suprcu    And  see  U.  S.  v.  Claf- 

XJ.  a  206,  88  L.  ed.  879.    The  intent  lin,  97  U.  a  540;  Norm  v.  Crocker, 

must  plainly  appear.    Chicago  B.  R.  18  How.  (U.  S.)  429. 

Ca  v.  U.  a,  127  U.  a  406^  82  li.  ed  ^Ante,  §  156a. 

180.]  •  CJ.  a  V.  Claflin,  supra. 

^Ante,%70; Butlerv. Russell, 8 Clit  ? Patterson  v.  Tatum,  8  Saw.  164; 

25L  Butler  v.  Russell,  8  Clii.  251;  U.  a  v, 

^AnU,  ^  145, 146, 152, 154,  855.  Cheesman,  8  Saw.  424;  U.  a  u  Barr, 

>Fordyce  v.  Bridges,  1  H.  L.  Ca&  1.  4  Saw.  254. 

4  Reporter's  head-note  to  U.  a  v. 
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visions,  is  plainly  intended  as  a  substitute  for  it.  [Here  there 
is  an  ambiguity,  namely ,  whether  the  court  is  to  infer  an  in- 
tent which  the  legislature  took  care  not  to  express,  contrary 
to  the  rule  in  all  other  cases  of  statutory  interpretation ;  or 
whether  the  inference  is  to  be  drawn  from  what  a  judge  may 
properly  see  in  the  words  and  surroundings.  Bat  the  meaning 
appears  to  be  cleared  of  doubt  by  the  following.]  Where  the 
powers  or  directions  under  the  seyeral  acts  are  such  as  may  weU 
svibdist  together^  an  implication  of  repeal  cannot  h6  aUoiMd^  ^ 
While  thus  our  high  national  tribunal  seems  freed  from  any 
just  imputation  of  having  absolutely  accepted  a  doctrine  to 
which  few  legal  persons  will  on  adeqaate  reflection,  and  as  a 
question  of  principle,  assent,  we  have  from  it  dida  creating 
some  uncertainty  as  to  what  might  be  its  decision  should  cases 
easily  to  be  imagined  arise.  For  the  natural  exjMression  of  the 
better  doctrine  would  be  simply  that,  where  two  statutes  can 
be  made  by  construction  to  subsist  together,  the  later  shall 
not  operate  as  a  repeal  of  the  earlier. 

§  159.  In  oar  states  — (England), —  The  unfortunate  doc- 
trine, thus  in  a  measure  explained,  originated  in  some  of  our 
state  tribunals.  It  is  believed  never  to  have  been  knpwn  in 
England.^    Precisely  how  the  question  stands  in  all  our  states 

1  Henderson 'sTobacco^  11  Wall.  65%  the  one  newlj*  created,  the  later 
657.  [This  language  is  cited  verbatim  statute  wiU  act  as  a  repeal  of  the 
as  the  rule  of  decision  in  Henrietta  earlier, 'as  implying  a  negative.'  Har- 
Min.  Ckx  u  Gardner,  178  U.  a  138,  48  court t;.Foz,l  Show. 506, SSCperEjres, 
L.  ed.  637.]  J.;  O'Flaherty  u  McDowell,  6  H.  U 

2  How  in  England.— Though  my  Ga&  142,  157,  per  Lord  Cranworth, 
attention  has  long  been  directed  to  L.  C.  Thus  the  1  WilL  A  M.,  ch.  21, 
this  doctrine,  I  hare  never  found  it  which  provided  that  the  ctutos  rotur 
in  any  English  case^  not  saying  that  lorum  should  appoint  a  clerk  of  the 
it  does  not  exist  in  some  case  over-  peace  to  act  *  for  so  long  a  time  only 
looked.  I  extract  from  Wilberforce  as  he  shall  well  demean  himself  in 
on  Stat  Law,  pp.  828-380,  a  collection  his  said  office,'  was  a  repeal  jpro  tanto 
of  matter  as  near  to  this  doctrine  as  of  87  Hen.  8,  oh.  1,  giving  the  appoint- 
I  have  seen;  but  I  think  the  reader  ment  of  the  clerk  of  the  peace  to  the 
will  agree  with  me  that  none  of  it  cuBtos  rotulorum,  but  limiting  the 
reaches  so  far.  *' Where  an  affirm-  tenure  of  the  office  of  clerk  of  the 
ative  statute  introduces  a  new  law  peace  to  the  time  that  the  person 
or  gives  a  new  right,  and  it  appears  making  the  appointment  should  oon- 
to  be  the  intention  of  the  legislature  tinue  custos  rotulorunk  Harcourt  v. 
that  the  new  law  alone  ahaU  be  fol*  Fox,  1  Show.  606.  For  the  same  rea- 
lowed,  or  that  a  right  whioh  pievi-  son  it  is  said  by  Lord  Ck>ke  that  the 
ously  existed  should  be  merged  in  act  88  Hen.  8^  oh.  88»  enacting  that 
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the  anther  will  not  attempt  to  define.  Looking  at  the  cases 
less  critically  than  in  the  last  section,  we  find  the  doctrine  to 
have  heen  accepted  perhaps  in  Massachusetts/  Maine/  Penn- 
sylvania,* Vermont,*  and  possibly  Alabama,*  together  with 

penons  examined  betoe  the  king's  qoent  caee  the  oonrt  held  that  the 

council  might  be  tried  for  treason  in  aiBrmative  words  of  the  later  seo- 

any  ooontrj  where  the  king  should  tion  repealed  the  earlier  provision, 

please,  would  have  been  repealed  hy  and  that  a  recorder  had  exclusive 

1  and  3  FMl.  ft  H,  eh.  10^  windh  pro-  juxisdiotion  over  appeals  against  or- 

videdtbataUteials  for  treason  should  den  of  removal  from  any  parish 

be  had  according  to  the  course  of  within  his  borough.    Beg.  v,  Suffolk 

the  common  law  and  not  otherwise,  Justices,  2  Q.  R  85."    For  English 

even  if  the  later  act  had  not  con-  oases  adverse  to  the  doctrine  dtoap- 

tained  the  negative  words  'and  not  proved  in  the  text,  see  pott,  %  ISO, 

otherwise.'  Foster's  Case»  11  Ca  66&,  note. 

63a.    Section  57  of  4  and  6  WilL  4,  ^Com.   v.   Cool^,  10    Pick.    87 

ch.  79,  enacted  that  every  man  who  Goodenow  v,  Buttrick,  7  Mass.  140 

should  marry  a  woman  having  legiti-  Bartlet  Vl  King,  Vb  ISasa  687,  545 

mate  or  illegitimate  chiklrea  should  Ashley,  Ai^>eUant»  4  Pick.  21,  28 

be  liable  to  maintain  such  children,  Mason  u  Waite,  1  Pick.  452;  Ellis  «l 

and  should  be  chargeable  with  all  Paige,  1   Pick.  48,  45;  Jennings  u 

relief  granted  to  them.    It  was  held  Com.,  17  Pick.  80;  Com.  v.  Ayer,  8 

that  these  wordfl^  though  affirmative^  Cush.  150;  Com.  v.  Foster,  1  Masa 

operated,  in  the  cases  to  which  the  488;  Nichols  v.  Squire,  5  Pick.  168; 

act  referred,  as  a  repeal  of  so  much  Coul  v.  Dennis,  105  Mas&  102^ 

of  18  Eli&,  ch.  8,  g  2^  and  49  Oea  8»  'Towle  «.  Marrett,  8  QreenL  22, 

ch.  68^  as  rendered  the  putative  father  [14  Am.  D.  206;]  Pingeer  v.  Snell,  42 

of  a  bastard  child  liable  for  its  main*  Me.  53;  Buck  n,  Bpofford,  31  Me.  84^ 

tenanoe.    Lang  v.  Spicer,  1  M.  ft  W.  8& 

12a    Section  6  of  8  and  9  WilL  8,  *  Com.  n  Cromley,  1  Ashm.  179; 

ch.  80,  provided  that  appeals  against  Beport  of  the  Judges,  8  Binn.  595^ 

orders  of  removal  should  be  deter-  597.    But  in  this  state,  Stat  March 

mined  at  the  quarter  sessions  of  the  21, 1806,  had  ordained  *'that  in  all 

peace  for  the  county,  division,  or  cases  where  a  remedy  is  provided, 

riding  containing  the  parish  from  or  any  thing  or  things  directed  to  be 

which  the  removal  was  ordered,  and  done  by  an  act  of  assembly,  the  di- 

not  elsewhere.    5  and  6  Will  i,  oh.  rections  of  the  act  shall  be  strictly 

76,  §  105,  gave  jurisdiction  in  bor-  pursued,  and  no  penalty  shall  be  in- 

ougfas  to  the  recorder  over  all  mat-  flicted  or  any  thhig  done  agreeably 

ters  cognliable   by   any  court  of  to  the  common  law,  further  than  is 

quarter  sessions  of  the  peace  for  necessary  in  carrying  such  act  or 

counties.    It  was  at  first  suggested  acts  into  effect" 

that  this  section  gave  a  recorder  con-  Consequently,    Illegal    fees. —  It 

current  jurisdiction  (Reg.  v.  St  Ed-  was  held  that  an  indictment  did  not 

mund'i^  2  Q.  BL  72);  bat  in  a  subse-  lie  at  common  law  against  an  officer 

♦Qiddings  v.  Cox.  81  Vt  607;  Farr  »a   tt  Whitworth,  8   Port   484 

V.  Brackett,  80  Vt  844;  Uham  v.  Smith  «l  a,  1  Stew.  506.    But  see 

Bennington  Iron  Ca,  19  Vt  28a  George  v.  Skeates,  19  Ala.  78a 
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some  of  the  other  states,^  to  the  extent,  simply  and  no  further^ 
that  where  a  newly-enacted  statute  covers  the  whole  ground 
occupied  by  a  prior  one  or  by  the  common  law,  it  repeals  such 
law  by  implication,  though  there  is  no  repugAance.  A  part  of 
the  cases  add,  as  qualifying  this  proposition,  that  the  new  stat- 
ute must  plainly  appear  to  have  been  intended  as  a  substitute 
for  the  old,  or  as  furnishing  the  only  rule  of  law  for  the  ques- 
tion.   Now,  partly  to  repeat,* — 

§  160.  Objections  —  (Trae  rale).—  If  the  legislature  did  in- 
tend the  new  enactment  to  be  a  substitute  for  the  old  law,  and 
if  it  expressed  such  intention,  or  if  it  employed  language  incon- 
sistent with  any  other  conclusion,  such  legislative  intent  *  must, 
all  concede,  be  carried  into  effect  by  interpretation.  But  our 
jurisprudence  is  full  of  instances  in  which  two  or  a  dozen  dis- 
tinct laws  cover  one  question,  or  cluster  of  facts,  and  all  stand 
together,  parties  having  their  election  on  which  one  to  proceed. 
If  the  legislature  says  that  its  statute  is  a  revision  of  the  whole 
subject,  and  meant  to  be  a  repeal  of  all  prior  laws  relating 
thereto,  no  court  will  hesitate  to  give  it  this  effect.  But  if,  in- 
stead of  saying  this,  it  simply  enacts  what  is  consistent  with 
the  prior  law,  or  re-enacts  such  law,  how  can  a  court  know 

for  taking  iUegal  fees,  the  remedy  Swann  u  Buck,  40  Mis&  268;  Saora- 

being  under  the  statute  of  March  28,  mento  t^  Bird,  15  CaL   204;  &  v. 

1814,  §  20.    Com.  v,  Evans,  18  a  ft  R.  Conkling,   19   CaL    501 ;    Industrial 

420.    StiU   the   general  doctrine  is  School  District  u  Whitehead,  2  Beas- 

maintained    in  Pennsylvania    that  ley,  290;  S.  v.  Jersey  City,  11  Vroom, 

there   is  no  repeal  by  implication  257;  Conley  tL  Calhoun,  2  W.Va.  416; 

where  the  two  acts  can  be  construed  &  v,  Rogers,  10  Nev.  319;  Thorpe  i^ 

together.    Shinn   u  Com.,  8  Grant  Schooling,  7  Nev.  15;  Broaddns  v. 

(Pa.),  205.  Broaddus,  10  Bush,  299;  Cullen  u  a, 

IS.  V.  Seaborn,  4  Dev.  805,  810;  42   Conn.    55;  Campbell  u  Case,  1 

Dugan  V.  Glttings,  8  GiU,  138,  [48  Am.  Dak.  17;  Breitung  v.  Lindauer,  87 

D.  306;J  Strauss  v.  Heiss,  48  Md.  292;  Mich.  217;  a  v.  Campbell,  44  Wis. 

Caldwell  v.  St  Louis  Perpetual  In&  529;  a  n  Van  Stralen,  45  Wis.  487. 

Ca,  1  La.  An.  85;  Smith  v,  a,  14  Ma  See   Daviess  v,  Fairbaim,  3  How. 

147;  Bryan  v.  Sundberg,  5  Tex.  418;  (U.  a)  636, 645.    In  Indiana,  to  work 

Rogers  v.  Watrous,  8  Tex.  62,  [58  Am.  a  repeal,  the  new  provisions  must  be 

D.  100;]  ErwJn  v.  Moore,  16  Ga.  361;  inconsistent  with  the  old.    Longlois 

Illinois  &  Michigan  Canal  Ca  v»  Chi-  v.  Longlois,  48  Ind.  60;  CoghiU  u  a, 

cago,  14  UL  334;  Pankey  v.  P.,  1  87  Ind.  Ill;  Hamlyn  v.  Nesbit,  87 

Scam.  80;    Leighton  n,  Walker,    9  Ind.  284;  Dowdell  v.  a,  58  Ind.  8d& 

N.  H.  59;  Wakefield   u   Phelps,  87  And  see  Hogan  v,  Guigon,  29  Grat^ 

N.  H.  295;  Pulaski  v.  Downer,  5  Eng.  705. 

588;  Gk)rman  v.  Luckett,  6  B.  Monr.  ^Ante,  %  158. 

140;   Stirman   v.   a,    21    Tex.    734;  *  Ante,  %  Id 
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that  it  means  what  it  does  not  say,  a  repeal  of  laws  which  may 
subsist  with  those  which  it  establishes?  Hence,  in  principle, 
and  equally  on  the  better  American  authorities  and  on  the 
English,^  the  just  doctrine  is  that,  without  exception,  a  statute 
in  afSrmative  terms,  with  no  intimation  of  an  intent  to  repeal 
prior  laws,  does  not  repeal  them,  unless  the  new  and  the  old 
are  irreconcilably  in  conflict.* 

1  Ante,  §  15a  How.  (U.  S.)  636;  Mitchell  v,  Duncan, 
SThe  reader  is  referred,  among  7  Fla.  18;  S.  v.  Fuller,  14  La.  An.  667; 
other  authorities,  including  those  be-  SL  t^  Kitty,  12  La.  An.  805;  Beridon 
fore  cited  in  the  course  of  this  dis-  v.  Barbin,  18  La.  An.  458;  Pratt  u  At- 
cussion,  to  Twenty-two  Fftokages  of  lantic  Sc  St  Lawrence  R.  R.  Co.,  42 
Cloth  V,  XJ.  a,  16  Pet  842,  862;  Rex  Ma  579;  Richards  v.  Patterson,  80 
V.  Paine,  1  EastP*  C.  6;  Morlot  t^  Miss.  688 ;  Ck>mmercial  Bank  v.  Cham- 
Lawrence,  1  Blatch.  608;  Rex  v.  Car-  bers,  8  Bm.  ft  M.  9;  Ament  v,  Hum- 
llle,  8  B.  &  Aid.  161;  Reg.  v.  Sails-  phrey,  8  Greene  (Iowa),  255;  Attor- 
bury,  2  Q.  B.  72,  84;  1  BL  Com.  89;  ney-General  r.  Brown,  1  Wia  518-, 
Broom,  Leg.  Max.  (2d  ed.)  24;  Will-  Casey  v.  Hamed,  5  Iowa,  1;  SL  u 
iams  V.  Pritchard,  4  T.  R.  2;  Rix  v.  Smith,  7  Iowa,  244;  Edgar  v.  Greer, 
Borton,  12  A.  &  R  470;  Dakins  «.  8  Iowa,  894^  [74  Am.  D.  816;]  a  v. 
Seaman,  9  M.  &  W.  777,  789;  s.  a  Woodside,  9  Ire.  496.  In  New  York, 
noriL  Dakins  v.  Searman,  6  Jur.  788;  the  act  of  1824  authorized  a  divorce 
Wynn  v.  Davies,  1  Curt  Eo.  69,  80;  from  bed  and  board  to  the  husband 
Middleton  v.  Crofts,  2  Atk.  650,  675;  for  the  wife's  cruel  treatment;  the 
Foster's  CSase,  11  Co.  56,  68;  Ashton  revised  statutes  of  1880  gave  this 
V.  Poynter,  1  Cromp.  M.  ft  R  788;  remedy  only  to  the  wife;  but  by  ac- 
Phipson  V.  Harvett,  1  Cromp.  M.  Sc  oident  the  act  of  1824  was  not 
R.  473;  Rex  v,  Aslett,  1  New  Rep.  1,  expressly  repealed,  and  the  courts 
7;  Dore  v.  Gray,  2  T.  R  858,  865;  held  that  it  remained  in  force.  1 
Beg.  V,  Dioken,  14  Cox,  C.  C.  8;  Plant-  Bishop,  Mar.,  Div.  &  Sb,  §  1680,  note, 
ers'  Bank  v.  S.,  6  Sm.  &  M.  628;  Kin-  referring  to  Perry  v.  Perry,  2  Barb, 
ney  «.BiIallory,8  Ala.  626;  Chesapeake  C^h.  811;  Perry  v.  Perry,  2  Paige,  501; 
&  Ohio  Canal  v.  Baltimore  ft  Ohio  Van  Veghten  v.  Van  Veghten,  4 
RR.  Ca,  4Gillft  J.  1;  a  v.  Harker,  Johna  Ch.  501;  McNamara  v.  Mo- 
4  Barring:  (Del)  559 ;  De  Armas  Case,  Namara,  2  Hilton,  547, 549.  For  later 
10  Mart.  (La.)  158,  172;  Herman  u  New  York  views  on  this  sort  of  ques- 
Sprigg,  8  Mart  (N.  S,)  190, 199;  Will-  tlon,  see  New  York  v.  Broadway,  eta 
lamis  u  Potter,  2  Barb.  816;  George  R  R  Ca,  12  Hun,  571;  Exoelsior  Pe- 
V.  Skeates,  19  Ala.  788;  U.  a  v.  troleum  Ca  v.  Embury,  67  Barb.  261. 
Twenty-five  Cases  of  Cloths,  Crabbe,  For  more  as  to  repeals  by  general  re- 
356^  870,  882;  Q,  v.  Moore,  19  Ala.  514;  visions  of  the  laws,  see  Barker  v. 
Freeman  v.  &,  6  Port  872;  Morris  Bell,  46  Ala.  216;  Ex  parte  Birch- 
V,  Delaware  ft  Schuylkill  Canal,  4  field,  52  Ala.  877;  Sanders  u  a, 
Watts  ft  a  461;  Beals  v.  Hale,  4  How.  58  Ala.  871;  a  v.  Twogood,  7  Iowa, 
(U.  a)  87;  Brown  v.  Miller,  4  J.  J.  252;  Gray  v.  Mount  45  Iowa,  591; 
Mar.  474;  Alexandria  v,  Dearmon,  2  Ballin  v.  Ferst  55  Ga.  546;  Scheftels 
Sneed,  104;  Aspden's  Estate,  2  Wall.  v.  Tabert  46  Wis.  489;  Middleton  v. 
Jr.  868,  431;  Daviess  v.  Fairbairn,  8  New  Jersey,  eta  R  R  Ca,  11  C.  EL- 
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§  16L  Reasons  for  oj^etiosable  doetiine. — For  the  objec- 
tionable doctrine  now  being  explained,  no  reasons  which  will 
bear  scrutiny  have  yet  been  assigned  in  the  books.  Commonly, 
when  any  attempt  at  giving  reasons  is  made,  it  is  a  mere  fol- 
lowing ot  a  Massachusetts  dictv/m^  thus:  *^It  is  a  well-settled 
role,  tbat^  when  any  statute  is  revised,  or  one  act  framed  from 
another,  some  parts  being  omitted,  the  parts  arrdUed  are  not  to 
he  revived  hy  construction^  but  are  to  be  considered  as  annulled. 
To  hold  otherwise  would  be  to  impute  to  the  legislature  gross 
carelessness  or  ignorance;  which  is  altogether  inadmissible."^ 
Here  is  a  ludicrous  patting  of  the  "  cart  before  the  horse.''  A 
repeal  of  the  eatire  old  law,  with  bo  words  of  appeal  or  occa- 
sion for  it  shown,  is  first  assumed  t  Then  the  court  says  that 
^'  the  parts  omitted  are  not  to  be  revived  hy  oonstrtiction/  "    If 

Qnen^  SOS;  Whitekar  «l  HayBeS)  tt  ooosequaAoe  is  the  same.    Birksn- 

GaL  596;  Frederick  u  GnxdioD,  80  head  Docks  tt  Laird,  4  De  Gk,  ML  ^  G. 

Md.486.    Seeanfe^gOa    InihelUi'  TSS,  93  Eng:  L.  ^  Bq.  8S9i    [It  aeema 

nois  case  of  Bruoe  u  Schuyler,  4  Oil*  ta  be  the  general  doctrine  tiiat  there 

man,  Sdl,  271,  [46  Am.  D.  447  J  Wilson,  must  be  a  plain  intention  to  replace 

G  J^  stated  the  rule  in  the  following  fomier  laws,  thovgh   the    conflict 

words:    **  The  doctrine  of  repeal  by  pointed  oat  still  exista    Dickinson  v, 

implication  is  not  favored  by  the  law,  a,  38  Tex.  Cr.  R  473, 41  a  W.  R.  7M; 

and  is  never  to  be  resorted  to  except  Strickland  v,  Geide,  81  Qieg.  373,  49 

when  the  repngnanoe  or  opposition  Pao.  B.  96d;  a  a  Jenkins,  73  Misa 

is  too  clear  and  plain  to  be  reconciled.  623,  19  a  IL  206;  a  u  Jersey  Cit^, 

The  rule  of  law  is  that  all  laws  in  40  N.  J.  L.  367;  Swann  n  Buck,  40 

pari  materia  are  to  be  construed  to-  Miss.   268;   Com.  v,  Kennesoov  1^ 

gether."    The  reporter's  head-note  to  Mass.  418,  9  N.  E.  R.  761;  Connty  ei 

a  later  Illinois  case  is:  **  A  statute  County,  64  Miss.  584^  1  a  R  753;  P. 

which  covers  all  the  grounds  of  prior  v.  Ames  (ColaX  60  Pac  R  846;  Tracy 

ones  on  the  same  subject,  and  revises  u  Tuffly,  184  XI  a  206,  33  Lk  ed.  879; 

the  whole  law  on  the  given  subject,  a  v.  Bemia  46  Neb.  724^  64  N.  W.  R 

necessarily  worksarepeal  of  all  prior  848;  Com.  u  Mann,  168  Pa.  St  999i  31 

conflicting  latoe,  whether  such  ccm-  AtL  R  1003;  a  v.  Mines,  88  W.  Va 

flict  be  found  in  the  provisions  of  126, 18  a  R  R  470;  a  tx  Brookover, 

general  laws  or  those  of  special  char-  88  W.  Va  141, 18  a  R  R  476;  a  r. 

tera"   Andrews  v.  P.,  75  UL  60&  See  Elks,  69  Miss.  805, 13  a  R  255.J 
Booth  V.  Carthage,67  111.102.    The       ^ EUis ti.  Paige,  1  Pick. 43, 45.  [Coa- 

Scotch  law  also  appears  to  accord  oeming  omissions  and  cbangee  in  re- 

with  the  view  in  the  text    Cum-  visions^  see  Carmichael  vi  Hays,  68 

ming's  Case,  Shaw,  Grim.  Gas.  17.  Ala.  548;  South  u  a,  86  Ala.  617, 6 

<<It  is  a  rule  of  law  that  one  private  a  R  52;  R  R  Ga  «.  Perryman,  91 

act  of  parliament  cannot  repeal  an-  Ala.  418, 8  a  R  699;  In  re  Wheelook, 

other,  except  by  express  enactment"  8  N.  T.  Sup^  890,  46  Hun,  64;  Birdsall 

Even  though  the  second  private  act  v.  Wheeler,  68  Conn.  429,  20  AtL  R 

is  declared  to  be  a  public  one,  the  607.] 
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our  law  is,  what  Coke  and  others  have  said  it  is,  the  '^  perfec- 
tioa  of  reason,"  surely  this  perversion  of  logic  is  not  law.  The 
question,  the  reader  perceives,  has  nothing  to  do  with  the  re- 
vival of  a  repealed  statute.  But  it  is,  as  already  explained, 
whether,  when  the  legislative  body  makes  what  on  its  face  is 
a  mere  addition  to  the  laws,  employing  no  negative  words  and 
saying  nothing  of  repeal,  a  court  should  impute  to  it  "  gross 
carelessness  or  ignorance  "  and  so  declare  repealed  portions  of 
the  old  law,  which  may  well  stand  with  the  new  because  the 
law-making  power  either  did  not  know  what  the  law  was  be- 
fore, or  did  not  sufficiently  understand  the  use  of  language  to 
express  what  it  meant.  The  most  plausible  application  of  this 
sort  of  doctrine  occurs  where  a  statute  of  oar  own  has  covered 
the  whole  subject  embraced  in  some  English  act  which  with 
us  is  common  law.  In  such  a  case,  it  is  said  by  those  who  fol- 
low this  doctrine,  that  oar  statute  repeals  the  English  ^  —  a  view 
entitled  to  grave  consideration  on  the  question  whether  we 
have  adopted  the  English  act ;  but,  supposing  it  adopted,  why 
may  it  not  stand  until  the  legislatuTO  dissents  from  it^  either 
by  direct  words  or  by  an  inconsistent  enactment? 

§  163.  In  conclusion  of  this  question,  an  examination  of 
the  cases  in  whioh  was  involved  the  erroneous  doctrine  will 
show  that  tiiere  neither  is  nor  can  be  any  nniformity  in  its  ap- 
plication,—  in  other  language,  that  it  is  a  mere  drifting  to  sea, 
without  rckdder  or  oompass, —  and  that  it  is  equivalent  to  no 
rule.  It  amply  permits,  in  certain  circumstances,  the  courts 
to  make  the  laws  instead  of  following  what  the  legislature  has 
enacted.  Hence,  among  other  objections,  it  is  inconvenient. 
And  it  puts  the  judges  in  the  legislative  seat.  If  the  new  law 
is  not  ineonsistent  with  the  old,  why  infer  a  repeal  where  none 
is  declared?  All  enactments  a^  to  be  interpreted  in  harmony 
with  the  common  law;*  yet  this  law  recognizes  a  variety  of 
remedies  for  a  single  wrong,  a  variety  of  offenses  committed 
by  a  single  act,  a  variety  of  modes  of  procedure  to  gain  a  com- 
mon right,  a  variety  of  jurisdictions  over  a  given  matter,  a 
Tariety  of  results  from  a  single  cause.*    Nature  recognizes  the 

1  Ifason  V.  Waite,  1  Pick.  452;  a  u    162,  where  an  affirmative  statute  was 
Seaborn,  4  Dev.  805,  310;  Report  of    held  under  this  rule  to  repeal  the 
Judges,  8  Btnn.  5^,  597;  Towle  v.    common  law  received  from  Eus^nnd. 
Kacrett,  8  Qreenl  22,  [14  Am.  D.  206.]       <  Ante,  §  141. 
And  see  Ck>m.  v.  Dennis,  105  Mass.       >  And  see  the  next  chapter. 
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same.  And  for  a  court,  disregarding  the  teachings  of  both,  to 
declare  for  a  repeal  where  the  legislature  has  not,  is  to  enact, 
not  interpret,  the  laws. 

IV.  Repeals  m  Pabtioulab  States. 

§  163.  Further  anthorities  groaped. —  The  foregoing  dis- 
cussions disclose  some  diversities  of  doctrine  in  the  different 
states.  And  there  are  probably  others.  Hence,  and  for  pur- 
poses of  convenience,  some  of  the  authorities  are  here,  in  a  note,^ 

^  England,— "Rex.  i>.  Paine»  1  East,  United  States.— TJ.  &  v.  Pirates,  5 

P.  a  5;  Rex  v.  Thome,  2  East,  P.  (X  Wheat  184;  17.  S.  v.  Halberstadt 

622;  Wmiams  v.  Reg.,  7  Q.  R  250;  Gilpin,  262;  IT.  a  v.  Jones,  3  V^ash! 

Reg.  V.  Wynn,  1  Den.  G.  C.  865,  1  a  G.  209;    Morlot  v.  Lawrence,  1 

Tempi  &  M.  82, 13  Jur.  107, 18  Law  J.  Blatch.  608;  U.  a  tx  A  Package  of 

(N.  a)  M.  G.  51;  Reg.  v.  Overton,  4  Q.  Lace,  Gilpin,  338;  U.  a  t;.  Irwin,  5 

K  83;  Reg.  v,  Tivey,  1  Den.  G.  a  63;  McLean,  178;  The  Estrella,  4  Wheat 

Rex  V.  Farrington,  Rusa  &  Ry.  207;  298;  U.  a  v.  Cushman,  1  Low.  414: 

Rex  V.  Robinson,  2  Leach,  749. 2  East,  [U.  S.  v,  Philbrick,  120  U.  a  52,  30  L. 

P.  C.  1110;  Rex  v.  Garlile,  3  R  &  Aid.  ed.  559;  Tracy  v,  TuflBy,  134  U.  a  206. 

161;  Rex  v,  Waddington,  1  R  &  G.  26;  83  L.  ed.  879;  R  R  Ca  t?.  U.  a,  127 

Rex  V.  Moor,  2  Mod.  128;  Sir  John  U.  a  406,  32  L.  ed.  180;  U.  S.  v.  Auff- 

Enight's  Gase,  3  Mod.  118;  Rex  v.  mordt,  122  U.  a  197,  30  L.  ed.  1182; 

Jaokson,  Gowp.  297;  Rex  v.  Taylor,  D.  G.  v.  Button,  143  U.  a  18, 36  L.  ed. 

Russ.  &  Ry.  373;  Reg.  v.  Pugh,  6 Mod.  60;  Gope  u  Gope,  137  U.  R  682,  34  L. 

140, 141;  Reg.  v.  Sill,  Dearsly,  10, 14  ed.  832;  National  Bank  v.  Peters,  144 

Eng.  L.  &  Eq.  135;  Rex  v.  0*Brian,  7  U.  a  570,  36  L.  ed.  545;  Sherman  v. 

Mod.  378,  379;  Reg.  v.  Brecon,  8  New  Grinnell,  128  U.  a  679,  31  L.  ed.  278; 

Sess.  Gaa  434,  13  Jur.  422;  Reg.  v.  Gumee  v.  Patrick,  137  U.  a  141,  34 

Thompson,  20  Law  J.  (N.  S.)  M.  C.  183,  L.  ed.  601 ;  U.  a  v,  Reisinger,  128  U. 

15  Jur.  654;  Rex  v.  Stanley,  Russ.  &  S.  398, 32 L.  ed.  480;  RellaM  167  U.  S. 

Ry.  432;  Rex  v.  Boyall,  2  Bur.  832,  2  38,  42  L.  ed.  69;  Frost  u  Wenie,  157 

Eeny.  549;  MicheU  v.  Brown,  1  Ellis  U.  a  46,  89  L.  ed.  614;  U.  a  v.  Great- 

&  K  267;  [Thorpe  v.  Adams,  6  G.  P.  house,  166  17.  a  601,  41  L.  ed.  1130; 

125;  Queen  v.  Justices,  1 Q.  R  D.  220;  Rosecrans  v.  U.  R,  165  U.  a  257,  41 

Hill  V.  Hall,  1  Ex.  D.  411;  Pollock  u  L.  ed.  708;  Vance  v.  Vanderoook,  170 

Gompany,  37  Gh.  D.  661;  Reeve  v.  U.  a  438,  42  L.  ed.  1100;  Bear  Lake 

Gibson,  1  Q-  B.  D.  652  (1891);  Dyer  v.  Ga  v.  Garland,  164  U.  a  1,  41  L.  ed. 

Tulley,  2  Q.  R  D.  794  (1894) ;  Summers  327.] 

V.  Board,  Div.  Gt  1  Q.  R  612  (1893);  Alabama,— B.  v.  C:k>leman,  5  Port 

Keep  V.  St  Mary,  a  A.  2  Q.  R  D.  524  82;  Smith  v.  R,  1  Stew.  506;  Hodges 

(1894);  In  re  Tithe  Act,  1  Q.  R  213  v.  S.,  8  Ala.  55;  a  v.  Whitworth,  8 

(1894);  Abbott  v.  Minister,  J.  Q  (1895),  Port  434;  a  t;.  Jones,  5  Ala.  666;  a 

A.  (X  425;  Gwynne  v,  Drewitt,  2  Gh.  v.  Flanigin,  5  Ala.  477;  Hawkins  tx. 

(1894),  616;  Heston  n  Grout  a  A.  a,  3  Stew.  &  P.  63;  Moore  v,  a,  16 

(1897),  2  Gh.  806.]  Ala.  411;  a  v.  Moseiey,  14  Ala.  390; 

Ireland, —  Reg.  v»  Murphy,  Jebb,  S.  v.  Allaire,  14  Ala.  435;  Hirschf elder 

^16,  V.  a,  18  Ala.  112;  Sterne  u  a,  20  Ala. 
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collected  and  cited  in  the  order  of  the  states.    Mainly  they  are 
not  repetitions  of  what  has  gone  before,  bat  some  of  them  occnr 

43;  a  n  Moore,  19  Ala.  514;  Huggins  435, 13  AtL  R.  517;  Hinman  v.  Qood- 

V,  BaU,  19  Ala.  587;  DeBemie  v.  S.,  year,  56  ConiL  218,  14  AtL  R  804; 

19  Ala.  23;  Jordan  v.  &,  15  Ala.  746;  BisseU  v,  Dickerson,  64  Conn.  64^  29 

Turner  v,  a,  40  Ala.  21;  Jeffries  v.  S,,  AtL  R.  226.] 

89  Ala.  655;  Magruder  v.  a,  40  Ala.        Dakota.— P.  v.  Sponsler,  1  Dak.  289; 

347;  Luke  v.  Calhoun,  56  Ala.  415;  [Ter.  v.  McPherson,  6  Tripp,  27,  50  N. 

Sanders  v,  a,  58  Ala.  371 ;  Steele  v.  a,  W.  R.  351.] 

61  Ala.  213;  [R  R.  Ca  v.  Ferryman,       Detoii^are.— a  v.  Harker, 4  Harring. 

91  Ala.  413, 8  a  R  699;  Beale  v,  Posey,  (Del)  559;  [In  re  Lord  Sc  PoUc  Ca,  7 

72  A1&  823;  Washington  v.  a.  72  Ala.  Oh.  R  24a] 

272;  Jackson  v.  a,  75  Ala.  26;  a  u       fTortda— Luke  v.  a,  5  Fla.  185; 

Waiford,  84  Ala.  15,  3  a  R  91L]  [National  Bank  v.  Williams,  38  Fla. 

-Arfcarwaa— Scoggin  r.  Taylor,  8  805;at7.Smith,26Fla.427,7aR848; 

Eng.  380;  Campbell  v.  Campbell,  8  Hope  u  Johnston,  28  Fla.  55^  9  a  R 

Eng.  513;  Ex  parte  TrapnaU,  1  Eng.  83a] 

9,  [42  Am.  D.  676;]  Hamilton  v.  Buz-        Georgia,—  a  u  Calvin,  R  M.  CharL 

ton,  1  Eng.  24;  a  u  Brandon,  28  Ark.  151;  a  v,  Maloney,  R  M.  CharL  84; 

410;  a  V.  Holman,  29  Ark.  58;  [Wood  a  v.  Savannah,  T.  IT.  P.  CharL  235, 

V.  a,  47  Ark.  488, 1  a  W.  R  709;  Bab-  [4  Am.  D.  708;]  Union  Branch  R  R 

Gock  V.  Helena,  34  Ark.  499;  Zerger  Ca  t;.  East  Tennessee  and  Georgia 

V.  QuiUing,  48  Ark.  159,  2  a  W.  R  RaUroad  Banking  Ca,  14  Ga.  327; 

663;  Hawkins  v.  Taylor,  56  Ark.  45,  (Gorman  v,  Hammond,  28  GkL  85; 

19  a  W.  R 105;  Coots  v.  Still,  41  Ark.  Bloom  n  a,  20  Ga  443;  WaU  v,  Mo- 

148;  Chamberlain  v.  a,  50  Ark.  132,  Neil,  20  Ga.  239;  Wheeler  «.  a,  23 

6  a  W.  R  524;  Glidewell  v.  Martin,  Ga.  9;  Georgia  R  R  Ca  v.  Eirkpat- 

51  Ark.  559, 11  a  W.  R  882;  Hogane  rick,  35  Ga.  144;  [Macon  Ca  v.  Gib- 

V.  Hogane,  57  Ark.  508,  22  a  W.  R  son,  85  Ga.  19. 11  a  E.  R  442;  Smith 

167;  Scales  v,  a,  47  Ark.  476, 1  a  W.  ti  Oatts,  92  Ga.  694, 18  a  E.  R  1007; 

R  769.]  McGruder  u  a,  88  Ga.  616,  10  a  E. 

California.— V.  v.  Chu  Quong,  16  R  281;  Swift  v.  Van  Dyke,  98  Ga. 

CaL  832;  £^i>aree  Smith.  40  CaL  419;  726.J 

Whitaker  v.  Haynes,  49  Cal.  596;  Ex       lUinois,—  Bruce  v.  Schuyler,  4  Gil- 

parte  McCarthy,  53  CaL  412;  [Eraser  man,  221,  [46  Am.  D.  447;]  Ottawa  u 

V.  Alexander,  75  CaL  147, 16  Paa  R  La  Salle,  12  HI  839;    Illinois  and 

757;  McAllister  v.  Hamblin,  88  CaL  Michigan  Canal  v.  Chicago,  14  HL 

861,  23  Paa  R  857;  County  v,  Harris,  324;  Tyson  v.  Postlethwaite,  18  IlL 

irr  CaL  100,  82  Paa  R  594;  P.  v.  Mc-  727;  Perry  u  P.,  14  IlL  496;  Smith  v. 

Nulty,  98  CaL  427,  26  Pfta  R  697;  P.,  25  IlL  17,  [76  Am.  D.  780;  Spring- 

Mack  «.  Jastro,  126  CaL  130;  Se  Am-  field  Com.  v.  P.,  137  DL  660,  27  N.  E. 

brosewf,  109  CaL  264]  R  698;  Cook  Ca  v.  GUbert,  146  HL 

Connecticut— Bale  v.  a,  15  Conn.  268,  33  N.  K  R  761;  Louisville  R  R. 

242;  Knowles  v.  a,  8  Day,  103;  S.  v.  Ca  v.  E.  St  L.,  134  IlL  656,  25  N.  E. 

Danfortfa,  3  Conn.  112;  Southworth  R  962.] 

n  a,  5  Conn.,  325;  Parrott  v,  Stevens,       Indiana,— B.  v,  Mullikin,  8  Blackf. 

87  Conn.  93;  Leonard  v.  Wolfram,  41  260;  Fuller  v.  a,  1  Blackf.  63;  Strong 

Conn.  481;  [Cullen  v.  a,  42  Conn.  55;  v,  S.,  1  Blackf,  193;  Cheezem  v.  a,  2 

New  Haven  v.  Water  Ca,  44  Conn.  Ind.  149;  a  v.  Miskimmons,  2  Ind. 

107;  Windham  i;^  Himes,  55  Conn.  440;  King  v.  a,  2  Ind.  523;  a  t\  Yoiir 
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also  in  the  notes  to  the  foregoing  discussions.    They  are  not 
meant  to  be,  and  are  not,  an  exhaustive  collection. 

mans,  5  Ind.  280;  Simington  v.  a,  5  B.  Hon.  584;    [Com.  «.  Weller,   14 

IncL  470;   Henry  v.  Henry,  18  IncL  Bush,  318;  Auditor  v.  Tnuteas,  81 

250;  &  V.  Horsey,  14  Ind.  185;  a  v.  Ky.  680;  Adams  v.  Lexington,  88  Ky. 

Pierce,  14  Ind.  302;  Ck>rdeU  t;.  a,  22  657;  Beatty  v.  Com.,  91  Ky.  818,  15 

Ind.  1;  Webb  v.  Baird,  6  Ind.  18;  a  W.  R.  856;   Com.  v,  Godshaw,  92 

Dodd  u  a,  18  Ind  56;  Hamlyn  u  Ky.  485, 17  a  W.  B.  787.] 

Nesbit,  87  Ind.  284;  Ardery  u  a,  56  Louisiana,— Caldweili  v.  St  Louis 

Ind.  828;  a  tx  MiUer,  58  Ind.  399;  a  Perpetual  Ina  Ca,  1  La.  An.  85;  De 

u  Smith,  59  Ind.  179;  Swinney  v.  Ft  Armas  Case,  10  Mart  (La.)  158;  Ber- 

Wayne,  etc.  R  R.  Ca,  59  Ind  205;  nard  v.  Vignaud,  10  Mart  (La.)  482; 

a  V.  Christman,  67  Ind  828;  Doug-  Herman  v,  Sprigg,  3  Mart  (N.a)  190; 

lass  V.  a,  72  Ind  385;    [Baum  v.  a  v.  Judge,  14  La.  An.  486;  a  u  Fnl- 

Thorns,  150  Ind  878,  65  Am.  St  R  ler,  14  La,  An.  720;  New  Orleans  v, 

866;  a  V,  Brugh,  6  Ind  Ap.  692,  82  Meohanics*  and  Traden'  Bank,  15 

N.  R  R  869;  Carr  v.  a,  127  Ind  204,  La.  An.  107;  Weaver  u  MaiUol^  1& 

26  N.  R  R  778,  22  Am.  St  R  624;  La.  An.  895;  a  v,  Carodine^  28  La. 

Thomas  v,  Butler,  189  Ind  245;  Bruoe  An.  24;  Peet  v.  Nalle,  80  La.  Ail  949; 

V.  Cook,  186  Ind  214.  35  N.  R  R  992.]  a  n  Daniel,  81  La.  An.  91;  [a  u  La- 

Joioo.— a   V.   Moffett,   1   Groene  batut  89  La.  An.  518,  2  a  R  550; 

(Iowa),  247;  Jones  v.  a,  1  Iowa,  895;  New  Orleans  u  St  Anna  Asylum,  81 

Goodwin  V,   Thompeon,   2  Greene  Ijbl  An*  292;  WintE  a  Girardey,  81 

(Iowa),  829;  Baker  v.  The  Milwau-  La.  An.  881.] 

kee,  14  Iowa,  214;  a  tx  Donehey,  8  Jfottie.— Goooh  u  Stephensoii,  13 
Iowa,  896;  Stooeman  «.  Whaley,  9  Me.  871;  Towle  v,  Marrett,  8  GreenL 
Iowa,  890;  [Snell  v.  R  R  Ca,  78  22,  [14  Am.  D.  206;]  Parsons  tt  Brig- 
Iowa,  88,  42  N.  W.  R  588;  Straight  ham,  84  M&  240;  a  v.  Woodward,  84 
t7.  Crawford,  78  Iowa,  676,  89  N.  W.  Ma  298;  a  «.  Thompson,  70  Ma.  196; 
R  920;  a  17.  Courtney,  78  Iowa,  619,  [Smith  tx  SoHivan,  71  Me.  150;  Star 

85  N.  W.  R  685;  Smith  9.  R  R  Ca,  pies  tx  Peabody,  88  Me.  207,  22  Atl.  R 

86  Iowa,  202,  53  N.  W.  R  128;  Sher-  118;  Starbird  tx  &x)wn,  84  Me.  288, 
man  t;.  Des  Moines,  100  Iowa,  88;  24  AtL  R  824.] 

Brown  v.  MoCoUum,  76  Iowa,  479,  41  Maryland. — Dugan  tx  GitUngi^  8 

N.  W.  R  197, 14  Am.  St  R  228;  Han-  Gill,  138,  [43  Am.  D.  806;]  Wright  v. 

oook  tx  District,  78  Iowa,  550,  43  N.  Freeman,  5  Har.  A  J.  467;  Chesar 

W.  R  527;  Pearson  tx  Distillery,  72  peake  and  Ohio  Canal  t;.  Baltimore  & 

Iowa,  348.  84  N.  W.  R  1.]  Ohio  R  R  Ca,  4  GiU  &  J.  1;  Fred 

Kansas, —  a  v.  Toung,  17  Kan.  414;  erick  tx  Groshcm,  80  Md  436;  Cum- 

[Com*rs  V.  Hudson,  20  Kan.  71;  a  v,  berland  u  Magruder,  84  Md  881;  [a 

Schmidt,  84  Kan.  399,  8  Paa  R  867;  tx  Benzinger,  88  Md.  481;  Yunger  r. 

a  t;.  Stiedt,  81  Kan.  245, 1  Paa  R  635.]  a,  78  Md  574,  28  AtL  R  404;  Turner 

Kentucky.--  Ely  v.  Thompson,  8  A  tx  a,  55  Md  240;  Weiskittle  tx  a,  58 

K.  Mar.  70;  Ervine  i;.  Com.,  5  Dana,  Md.  155.] 

216;  Harrison  v.  Chiles,  8  Litt  194;  Ma$$achueett8,—  CoirL  tx  Woroes- 

Gregory  tx  Coul,  2  Dana,  417;  Adams  ter,  8  Pick.  462;  Jennings  ti  Com.,  17 

t;.  Ashby,  2  Bibb,  96;  Eccles  v.  Ste-  Pick.  80;  WUde  v.  Com.,  2  Met  408; 

phenson,  3  Bibb,  517;  Liilard  v.  Mc-  Com.  17.  Cooley,  10  Pick.  37;  SluUr 

Gee,  4  Bibb,  165;  Hickman  tx  Little-  tuck  tx  Woods,  1  Pick.  171;  Goode 

page,  2  Dana,  344;  Cool  v,  Craig,  -15  now  tx  Buttrick,  7  Masa  140;  Bartiet 
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§  163a.  Course  of  the  discussion. —  Having,  in  this  chapter, 
seen  what  are  the  leading  doctrines  of  repeal,  we  shall  in  the 
next  chapter  follow  some  of  them  more  into  detail.    And  in 

o.  King,  13  Mass.  587;  Ashley.  Appel-  17  a  W.  R  581;  a  v.  School  Board, 

lant,  4  Pick.  21;  Mason  v.  Waite,  1  181  Ma  505,  88  a  W.  R.  a] 

Pick.  452;  Nichols  v.  Squire,  5  Pick.  NevadcL — Thorpe  v.  Schooling,  7 

168;  Com.  v.  Ayer,  8  Ciish.  150;  EUis  Nev.  15;  [a  v.  Rogers,  10  Nev.  819; 

V.  Pftigo,  1  Pick.  48 ;  Com.  v.  Kimball,  Skyime  v.  Occidental  Ca,  8  Nev.  220.] 

21  Pick.  878;  Com.  v.  King,  18  Met  New  Hampshire,'-  a  v.  Buckman, 

115;  Britton  v.  Com.,  1  Cush.  802;  8  N.  H.  203,  [29  Am.  D.  646;]  Leigh- 

Salem  Tompike  and  Chelsea  Bridge  ton  v.  Walker,  9  N.  H.  59;  [a  v.  06s, 

tx  Hayesi  6  Cosh.  458;  Com.  v.  Her-  42  N.  H.  71;  HiUsboroughv.  Manches- 

riok,  6  Cush.  465;  Com.  v.  FlanneUy,  ter,  49  N.  H.  56;  Spaulding's  Appeal, 

15  Gray,  195;  Com.  t;^  Norton,  18  52  N.  H.  886i] 

Allen,  650;  Carter  «.  Burt,  12  AUen,  New  Jersey,— Ferine  r.  Van  Note, 

424;  New  Lcmdon  Northern  R.  B.  Ca  1  Southard,  146;  Buckallew  «l  Ack- 

n  Boston,  eta  R  B.  Ca,  102  Mass.  erman,  8  Halst  48;  a  v.  Chambeis- 

886;  Com.  v.  Smith,  108  Mass.  444;  burg,  8  Vroom,  258;  [Road  Com.  v. 

Com.    V.    Costello,    118    Mass.    454;  Harrington,25Vr.  274^23  AtL  R.  666; 

[United  Hebrews  v.  Benshimal,  180  Mersereau  v.  Mersereau,  6  Dick.  882, 

Mas&  825;  French  t;;.  Conn.  Ca,  145  26  Atl.  R.  682;  a  v.  Crusius,  28  Vr. 

Mas&  261,  14  N.  K  R.  118;  Com.  t;.  279;  Wall  v.  Bradshaw,  25  Vr.  175, 

Manchester,  152  Mas&  280,  25  N.  E.  25  AtL  R.  271.] 

R.  118;  Com.  u  Kelly,  168  Mas&  169,  Neto  ForA:.— Vallance  v.  King,  8 

89  N.  £.  R.  776.]  Barb.  548;  P.  v.  Townsey,  5  Denia 

[MichigarL—F.  v.  Com'r,  28  Mich.  70;  Crittenden  v.  Wilson,  5 Cow.  165, 

270;  P.  V.  Hobson,  48  Mich.  27, 11  N.  [15  Am.  D.  402;]  Wright  v.  Smith,  18 

W.  R  771;  P.  V.  Bussell,  59  Mich.  104,  Barb.  414;  Bowen  v.  Lease,  5  Hill 

26  N.  W.  R  806;  F.  v.  Hanrahan,  75  (N.  Y.X  221;  Williams  v.  Potter,  2 

Mich.  611,  42  N.  W.  R  1124;  P.  v.  Barb.  816;  Almy  v.  Harris,  5  Johns. 

Furman,  85  Mich.  110,  48  N.  W.  R  175;  Piatt  u  Sherry,  7  Wend.  286; 

160.]  Scidmoi-e  v.  Smith,  18  John&  822; 

Jfinneso^o.-— Maple  Lake  V.  Wright,  Wheaton  v,  Hibbard,  20  John&  290, 

12  Minn.  403;  Burwell  v,  Tullis,  12  [11  Am.  D.  284;]  Stafford  v.  Ingersol, 

Minn.  572;  a  u  Herzog,  25  Minn.  490;  8  Hill  (N.  Y.),  88;  Renwick  v.  Morris, 

[Moss  V.  St  Paul,  21  Minn.  421;  a  v.  8  Hill  (N.  Y.),  621,  7  HQl  (N.  Y.X  575; 

Archibald,  48  Minn.  828,  45  N.  W.  R  McCartee  v.  Orphan  Asylum  Society, 

606;  a  V.  Rieger,  59  Minn.  151,  60  N.  9  Cow.  487,  [18  Am.  D.  516;]  Hand  v. 

W.  R  1087;   a  V.  Smith,  62  Minn.  Ballou,  2  Kern.  541;  P.  t;.  McCann, 

540,  64  N.  W.  R  1022.]  16  N.  Y.  58,  [69  Am.  D.  642;]  New 

Misnasippu—  White  v.  Johnson,  28  York  v.  Walker,  4  R  D.  Smith,  258; 

Miss.  68;  Shelton  v.  Baldwin,  26  Miss.  Manchester  v,  Herrington,  6  Seld.  164 ; 

489;  [Pons  v.  a,  49  Miss.  1;  Gibbons  [McKenna  v.  Edmundstone,  91  N.  Y. 

v.Brittenum,56Mis&282;  au£lks,  281;  Buffalo  Ass'n   v.  Buffalo,  118 

60  Miss.  896, 18  a  R  255.]  N.  Y.  61,  22  N.  K  R  962;  N.  Y.  Insti- 

Miswuri—  a  v.  Merry,  8  Ma  278;  tution,  121  N.  Y.  284,  24  N.  E.  R  378; 

Smith  V.  a,  14  Ma  147;  a  v.  St  Louis  P.  v,  fileUer,  54  N.  Y.  Sup.  1011;  Wirt 

County  Coort,  41  Mo.  52;  [a  v.  Slover,  v.  Supervisors,  90  Hun,  205.] 

184  Ma  607,  81  a  W.  R  1054;  St  Jo  North  Carolina.^,  v,  Henderson, 

R  R  Ca  17.  Shambaugh,  106  Ma  557,  2  Dev.  &  Bat  543;  a  v.  Walker,  N.  a 
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the  chapter  next  following  we  shall  consider  the  conseqaences 
of  repeaL 

Term  R.  229;  &  ti  Seaborn,  4  Dev.  Gumey,  2  a  C.  559;  8,  v.  Branham, 

d05, 810;  &  V,  Nat^lSIre.  154;  [Greens-  18  a  G.  889;  [Scurry  u  Coleman,  14 

boro  V.  McAdoo,  112  N.  G.  859, 17  a  a  G  169;  a  v.  Anderson,  22  a  a  587; 

K  R.  178;  a  V.  Snow,  117  N.  0. 774;  Irwin  v.  Brooks,  19  a  G.  104.] 

a  n.  Williams,  117  N.  G.  758;  a  v.  rennessee.— av.  Gainer,8  Humph. 

Womble,  112  N.  a  862,  17  a  £.  R  89;   8.  v.  Rutledge,  8  Humph.  82; 

491, 19  L.  B.  A.  827.]  Simpson  u  a,  10  Terg.  525;  Taylor  v. 

Ohio.— CsTter  r.  Hawley,  Wright,  a,  7  Humph.  510;   S.  v.  Martin,  8 

74;  Moore  v.  Vance,  1  Ohio,  1;  Dodge  Hejsk.  487;  France  u  a,  6  Bax.  478; 

u  Gridley,  10  Ohio,  178, 178;  Seymour  [Bailey  v.  Drane,  96  Tenn.  16;  Hall  v. 

u  Milford  &  Chillicothe  Turnpike,  10  a,  8  Lea,  657;  Burnett  v.  Maloney,  97 

Ohio,  476,  482;  Calkins  u  K,  14  Ohio  Tenn.  697;   EnoxviUe  v.  Lewi^,  12 

St  222;  [Commissioners  v.  Board,  89  Lea,  180;  R  R  Ca  v.  Thompson,  101 

Ohio  St  628;  a  v.  Babbits,  46  Ohio  Tenn.  197.] 

St  178, 19  N.  E.  R  487.]  Texas.—  Fowler  u  Brown,  6  Tex. 

PennsylvanicL-'  Foster  v.  Com.,  8  407;  Rogers  t;.  Watrous,  8  Tex  62,  [58 

Watts  &  a  77;    Drew  v.    Com.,  1  Am.  D.  100;]  a  v.  HoFan,ll  Tex.144; 

Whart  279;  Report  of  Judges,  8  Binn.  Greer  v,  a.  22  Tex.  588;  May  v.  a,  85 

595;  Com.  u  Cromley,  1  Ashm.  179;  Tex.  650;  a  u  Perry,  44  Tex.  100; 

Street  v.  Com.,  6  Watts  &  a  209;  Monroe  v.  a,  8  Tex.  Ap^  841;  Ellison 

Com.  V.  Evans,  13  a  &  R  426;  Jeffeiv  n  a,  6  Tex.  Ap.  248;  Hunt  v.  a,  7 

son  V,  Reitz,  56  Pa.  St  44;  Gwinner  u  Tex.  Ap.  212;  Myers  u  a,  8  Tex.  Ap. 

Lehigh,  eta  R  R  Ga,  55  Pa.  St  126;  321;  [Stirman  v.  a,  21  Tex.  784;  La- 

Com.  V.  McGuirk,  78   Pa.  St  298;  redo  v.  Martin,  52  Tex.  548;  Tunstall 

[Homer  v.  Com.,  106  Pa  St  221,  51  u  Wormley,  54  Tex.  476;  a  «.  R  R 

Am.  R  521;  Mallory  v.  Com.,  115  Pa.  Ca,  57  Tex.  584;  Laughter  v.  Seela, 

St    25,  7  AtL  R   790;  Morrison  u  69  Tex.  177;  Brown  v.  ChanceQor,  61 

County,  127  Pa  St  110,  17  AtL  R  Tex.  487;  Yarborough  v,  Collins,  91 

755.]  Tex.  806^  48  a  W.  R  872;  a  v.  Smith, 

l^^iode  island— a  tJt.  WUbor,  1 R  L  44  Tex.  444;  GiU  v.  a,  80  Tex.  514] 

199,  [36  Aql  D.  245;  Verryv.  Com.,  Fertnont— a  t?.  McLeran,  1  Aikens, 

12  R  L  578;  a  u  Beswick,  18  R  L  811;  a  v.  Wilkinson,  2  Vt  480,  [21 

211,  48  Am.  R  26.]  Am.  D.  560;]  Pratt  u  Jones,  25  Vt 

South   Carolina.— B,   v.  Jones,  1  803,  807;  [Hogaboon  u  Highgate,  55 

McMuL  236,  [36  Am.  D.  257;]  a  v.  Vt  412;  French  v.  Holt  57  Vt  187; 

Williams,  2  Rich.  418,  [45  Aul  D.  741;]  In  re  Snell,  58  Vt  207, 1  AtL  R  566.1 

a  V,  Baldwin,  2  Bailey,  541;  a  u  Virginia. -^  Com.    v.    Pegram,    1 

Brown,  2  Speers,  129;  a  t^  Bowen,  8  Leigh,  569;  Lanthrop  v.  Com.,  6  Grat 

Strob.  578;  a  V.  Nicholas,  2  Strob.  671;  McReady  u  Coul,  27  Grat  982; 

278;  a  V.  Thompson,  2  Strob.  12,  [47  [Justice  v.  Com.,  81  Va  209;  Davies 

Am.  D.  588;]  a  v.  CatteU,  2  Hill  p,  Greighton,  88  Grat  696;  Hogan  v. 

(a  C.),  291;  a  V.  Huntington,  3  Brer.  Guigon,  29  Grat  705.] 

Ill;  a  V.  Evans,  8  HiU  (a  Q),  190;  a  Wisconsin.— Sohieve  u  a,  17  Wia 

V.  Brock,  11  Rich.  447;  a  v.  Elrod,  12  252;  [a  v.  Richards,  76  Wis.  854  44 

Rich.  662;  Linam  v.  Johnson,  2  Bailey,  N.  W.  R  1104;  Schneider  v.  Staples, 

137;  a  V.  Stoll,  2  a  a  588;  a  v.  66  Wia  167,  28  N.  W.  R  145.] 
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CHAPTER  XIX. 

THE  DOCTBIN£  OF  IMPLIED  REPEAL  COMBINING  WITH  OTHER 

DOCTRINEa 

^  leSb,  le^  Introduction. 

168d-164.    Concnrrence  in  laws  avoiding  repeal. 
164a-174.    Divisibility  of  laws  avoiding  repeat 

§  163b«  In  general. —  It  has  already  beea  made  apparent  in 
this  yolnme  that  the  several  doctrines  of  the  law  are  not  sep- 
arate entities,  bnt  each  is  a  thread  in  a  seamless  garment.^ 
This  tmth  is  elemental  in  our  system  of  jurisprudence,  and 
doubtless  in  every  other.  So  the  doctrine  of  implied  repeal 
combines  with,  modifies,  and  is  modified  by,  every  other  doc- 
trine in  contact  wherewith  the  statute  has  the  effect  to  place 
it.  We  shall  not,  in  this  chapter,  undertake  to  trace  the  con- 
sequences of  this  contact  through  the  entire  law,  but  shall  sim- 
ply examine  such  of  them  as  will  open  to  the  reader's  under- 
standing the  larger  subject,  and  give  him  a  practical  command 
of  all  whenever  the  occasion  arises.  Limiting,  therefore,  the 
sphere  of  our  survey, — 

§  163e.  How  chapter  divided.— We  shall  consider:  L  The 
doctrine  of  concurrent  remedies  and  sources  of  right  as  avoid- 
ing implied  repeal;  II.  The  doctrine  of  the  divisibility  of  laws 
as  avoiding,  by  admitting  of  partial  repeal,  the  necessity  of 
entire  repeat 

I.  The  Doctbikb  of  Conoubbemt  Bemxdibs  xsn  Sotjbobs  of 
BzoHT  AS  AvomiNO  Implied  Bepbal. 

§  I63d,  In  nature. —  It  is  a  common  phenomenon  in  nature, 
that,  of  two  or  more  things,  any  one,  or  sJl  in  combination,  may 
equally  well  execute  a  given  function ;  as,  for  example,  the  two 
eyes  of  a  man  may  be  used  severally  or  jointly  to  see  a  given 
object.    So, — 

In  law. —  Two  or  more  separate  laws  may  establish  the  same 
rights  or  provide  redress  for  the  same  wrong.    And  the  person 

1  And  see  antet  §§  4^7* 
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seeking  to  enforce  the  right  or  avenge  the  wrong  may  proceed 
on  the  law  he  chooses.  And  bills  of  exchange,  bills  of  ladings 
and  other  contracts  are  every  day  done  in  duplicate  or  tripli- 
cate ;  one  part  being,  to  a  claimant,  equally  available  as  all. 
The  forms  of  this  general  truth  are,  in  the  law,  endless. 
Hence, — 

§  163e.  Doctrine  defined, —  The  doctrine  of  this  sub-title  is 
that  a  statute  establishing  the  same  right  or  remedy  as  a  prior 
law  does  not  by  implication  repeal  it,  but  a  party  may  proceed 
under  either,  at  his  election,  unless  the  two  are  repugnant,  and 
then  the  repeal  takes  place  to  the  extent  of  the  repugnance.^ 
Thus,— 

§  164.  Jurisdlctionofconrt— (Election).— The  jurisdiction 
of  one  court  is  not  taken  away  by  an  affirmative  statute  giving 
the  same  to  another.  Either  can  then  hear  the  cause,  at  the 
election  of  the  suitor.*  For  example,  "  If,  by  a  former  law," 
says  Blackstone,  ^'  an  offense  be  indictable  at  the  quarter  ses- 
sions, and  the  latter  law  makes  the  same  offense  indictable  at 
the  assizes,  here  the  jurisdiction  of  the  sessions  is  not  taken 
away,  but  both  have  a  concurrent  jurisdiction,  and  the  offender 
may  be  prosecuted  at  either,  unless  the  new  statute  subjoins  ex- 
press negative  words,  as  that  the  offense  shall  be  indictable  at 
the  assizes  and  not  elsewhere."  •    But, — 

Proceedings  pending  in  one  court  bar  same  in  another. —  Since 
the  common  law  forbids  the  harassing  of  a  person  by  two  suits 
at  a  time  for  the  same  thing,^  it  results  that,  after  a  competent 
tribunal  has  obtained  jurisdiction  of  a  cause,  another  of  con- 

1  And  see  ante,  §g  IH 108-102.  487;  Buffura  v.  Tilton,  17  Pick.  610; 

'Crim.  Pra,  I,  §  816;  ante,  %  112;  Humphries  v.  Dawson,  88  Ala.  199; 

Com.  u  White,  8  Pick.  468;  Murf  ree  Boyoe  v,  Douglass,  1  Camp.  60;  Combe 

V,  Leeper,  1  Tenn.  1;  Burginhofen  v.  v.  Pitt,  8  Bur.  1428,  1482;  Proaser  r. 

Martin,  8  Yeates,  479;  Overseers  v.  Chapman,  29  Conn.  616;  Rogers  r. 

Smith,  2  S.  &  R.  863;  Com.  v.  McCIos-  Hoskins,  16  Ga.  270;  McKinsey  u  An- 

key,  2  Rawle,  869;  Wright  v.  Marsli,  derson,  4  Dana,  62;  Tracy  v.  Reed,  4 

2  Greene  (Iowa),  94;  Galsworthy  v.  Blackf.  66;  Davis  f},  Duaklee,  9  N.  H. 

Durrant,  8  Weekly  R.  694;  Shaftes-  646;  Parker  u  Colcord,  2  N.  H.  86. 

bury  V.  Russell,  1  B.  &  G  666, 673, 674;  And  see  2  Kent,  Com.  121-126;  [Mat- 

Gates  V.  Knight,  8  T.  R.  442,  444;  tel  v.  Conant^  166  Mas&  418,  81  N.  K 

Cooke  V.  State  Nat  Bank,  62  N.  Y.  96^  R.  487;  Warner  n  Hopkins,  111  F^ 

>1  BL  Com.  90.  St  828^  2  Aa  R.  88,  66  Am.  D.  266; 

4  Kerbey  v.  Siggers,  2  DowL  P.  C  Trawick  v.  Brown,  74  Tex.  622^  19 

669;  Kirby  «.  Siggers,  2  DowL  P.  C.  a  W.  R  218.] 
813;  Johnston  v.  Bower,  4  Hen.  &  M. 
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* 

current  jurisdiction  is  precluded  from  entertaining  the  like  suit 
while  this  one  is  pending.  The  rule,  therefore,  is  that  the 
court  first  taking  jurisdiction  is  entitled  to  retain  it  to  the  end.' 
So,— 

Indict  under  statute  or  common  law. —  It  is  every-day  prac- 
tice in  the  criminal  courts  to  proceed  against  an  offender  either 
under  a  statute  or  at  the  common  law,  as  the  prosecuting  power 
elects.'  Even  where  an  indictment  is  meant  to  be  drawn  on  a 
statute,  if  it  proves  defective  as  such,  yet  is  good  at  the  common 
law,  it  stands, — the  court  rejecting  the  concluding  words, 
*^  against  the  form  of  the  statute,"  as  surplusage.*    And, — 

Election  where  no  repeal —  In  all  cases  where  the  new  statute 
does  not  repeal  the  prior  law,  both  laws  have  a  concurrent 
efScacy,  and  suitors  may  elect  under  which,  to  proceed.* 

11  Bishop^  Mar.  Women,  g  684;  1  would  stiU  lie  at  common  law.  Water- 

Crim.  Pra,  §  815;  Withers  v.  Den*  ford  &  WhitehaU  Turnpike  v.  P.,  9 

mead,  32  Md.  185;  Buok  v.  Colbath,  8  Barb.  161.    And  see  &  tx.  Virt,  8  Ind. 

WaU.  884;  Mason  v.  Piggott»  11  IlL  447. 

85;    McNab  v.  Heald,  41   lU.  826;  *Crim.  Pra,  I,  §  601;  Rex  v.  Diok- 

Steams  o.  Steams,  16  Mass.  167;  &  tx.  enson,  1  Saund.  (Wms.  ed.)  185,  note; 

Yarbrongh,  1  Hawks,  78;  Thompson  Beg.  v.  Wigg,  2  Ld.  Baym.  1163; 

17.  Hill,  3  Terg.  167.  Bennet  v.  Talbois^  1  Ld.  Baym.  149; 

>  1  Saond.  Wms.  ed.  (6th)  1856,  note;  &  v.  Walker,  N.  a  Term  B.  (TaylorX 

Gooch  v.  Stephenson,  18  Me.  871;  a  229. 

IX  Abram,  4  Ala.  272.    See  S.  v.  Sa-  So  reeegnizanee.— A  recognizanoe 

Yannah,  T.  U.  P.  Charl.  285,  [4  Am.  D.  not  striotly  conformable  to  the  stat- 

708;]  a  V.  Wilkinson,  2  Vt  480,  [21  ate  may  be  good  at  the  common  law. 

Am.  D.  560;]  Beg.  v.  Tinsley,  B^.  v.  Phelps  n  Pftrks,  4  Vt  48Q,  the  court 

Brightside  Birelow,  and  Beg.  v.  Attex^  referring  to  Fanshaw  u  Morrison,  2 

cliffe  cum  Damall,  4  New  Sess.  Ca&  Ld.  Baym.  1188;  Johnson  u  Laserre, 

47, 14  Jur.  174^  19  Law  J.  (N.  a)  M.  a  2  Ld.  Baym.  1459;  Youig  v.  Shaw,  1 

50;  a  V.  Morton,  27  Vt  810,  [65  Am.  D.  Chip.  224;  &  P.,  Beg.  u  Ewer,  Holt, 

D.  201;]  a  V.  Norton,  8  Zab.  88;  a  v.  612.    And  see  Crim.  Pra,  1,  g  264a. 

Berry,  4  Halst  874;  a  n  Branham,  18  «  Broom,  Leg.  Max.  (2d  ed.)  25;  Fos- 

a  a  889;  Washington,  eta  Torapike  ter's  Case,  11  Ca  56,  62;  Bichards  v. 

VI  a,  19  Md.  289;  Ex  parte  Birohfield,  Dyke,  8  Q.  B  256,  268;  Oooch  u  Ste- 

52  Ala.  877;  a  v,  Worden,  46  Conn,  phenson,  18  Me.  871;  Fuller  «.  a,  1 

849l    See  a  tx  Boogher,  71  Ma  681.  Blaokf.  68;  Almy  u  Harris,  5  Johns. 

Where  the  charter  of  a  turnpike  cor-  175;  Piatt  v.  Sherry,  7  Wend.  286; 

poration  provided  a  jmnalty  for  a  Farmers'  Turnpike  fK  Coventry,  10 

failure  to  keep  the  road  in  repair,  but  Jbhns.   889;    Colden  v.  Eldred,  15 

contained  no  negative  words,  the  Johns.  220;  [Am.  Ca  u  BatesviUs^ 

court  held  that  an  indictment  for  189  Ind.  77.] 
non-repair  against  the  corporation 
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11.  The  Doctrine  of  the  Divisibility  of  Laws  as  Avoiding, 
BT  ADiamNa  of  Pabtial  Bepsal^  the  Neoessitt  of  Entibe 
Bepeal. 

§  164a.  Nature  of  diyisibility. —  The  law  being,  alike  while 
it  remains  the  pure  common  law  and  when  it  is  augmented  by 
statutes,  a  seamless  mass  in  distinction  from  a  mere  collection 
of  separate  parts/  a  carving  off,  by  a  repugnant  statute,  of  a 
portion  from  the  mass  to  be  held  as  impliedly  repealed,  may 
cut  as  well  through  Ihe  written  as  the  unwritten  old.  The 
separation  cannot  always  be  made  absolutely  anywhere,  be- 
cause the  nature  of  the  matter  may  forbid;  but  it  can  be  made 
as  well  through  the  statutes,  without  reference  to  their  clauses 
in  formal  terms,  as  through  the  common  law.    Now, — 

Illustrations. —  For  illustrations  of  this  doctrine  the  reader 
is  referred  to  the  cases  in  which  statutes  are  held  to  be  void 
in  part  for  unconstitutionality,  and  by-laws  void  in  part  as  un- 
authorized.*   Other  illustrations  will  appear  as  we  proceed. 

§  165.  Bepeal  or  modification  —  (Partial^  of  statute). — In 
the  last  chapter  we  saw  something  of  so  much  of  this  doctrine 
as  relates  to  the  implied  repeal  of  a  prior  statute.  It  may  be 
partial.'  And  such  partial  repeal  is,  in  essence,  simply  a  branch 
of  that  sort  of  modification  of  law  by  law  to  which  a  chapter 
further  back  is  devoted.^  It  is  not  always  in  the  books  called 
by  the  name  repeal.  Nor  would  it  be  a  violent  departure 
from  usage  in  legal  language  to  say  that,  whenever  an  earlier 
provision  and  a  later  can  to  any  extent  stand  consistently  to- 
gether, there  is  no  repeal,  but  on]y  a  modification  of  law  by 
law.*  If  there  is  a  partial  conflict,  the  prior  law  is,  to  the  ex- 
tent of  it,  abrogated ;  but  where  such  prior  law  consists  of  a 
statute,  we  do  not  say,  speaking  of  it  as  a  whole,  that  it  is  re- 
pealed. 

§  166.  Where  separable. —  In  illustration  of  the  doctrine 
that,  for  repeal,  the  law  is  separable  at  some  places  and  not  at 
others,  according  to  the  matter  composing  it,*  and  as  show- 

1  Ante,  §  163&.  sequent  general  law,  unless  there  be 

s  Ante,  §  34.  suoh  repugnancy  between  them  that 

*  Ante,  §  157.  they  cannot  both  be  complied  with 

4  Ante,  §  122  et  seq,  under  any  dreumstances,^  De  Armas 

«  This  doctrine  was  stated  in  part  Cdae,  10  Mart  (La.)  158, 17a 

by  Mathews,  J.,  as  follows:  "  A  par-  ^Ante,  §  164a. 

ticular  law  is  not  repealed  by  a  sub- 
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iBg  something  of  the  bounds  of  the  doctrine,  yet  not  exhaust- 
ing the  subject,  the  following  will  be  helpful :  — 

Offense  and  punishment. —  We  can  always  separate  the  of- 
fense from  the  punishment.  So  that,  for  example,  a  statute 
which  provides  a  new  punishment  for  an  old  offense  repeals 
by  implication  only  so  much  of  the  prior  law  as  concerns  the 
punishment;  leaving  it  permissible  to  indict  an  offender  either 
under  the  old  law,  whether  statutory  or  common,  and  inflict  on 
him  upon  conviction  the  pimishment  ordained  by  the  new,^  or 
under  the  new  statute,  at  the  election  of  the  prosecuting 
power.*  The  offense  and  punishment,  therefore,  may  be  de- 
fined by  different  laws ;  and  so,  as  we  have  seen,'  if  a  statute 
simply  creates  an  offense,  the  common-law  punishment  may  by 
implication  be  imposed.  But  as  law  without  its  penal  or  other 
like  sanction  is  impossible,^  if  there  is  a  statute,  not  merely  re- 
enacting  the  common  law,  but  creating  an  offense  and  fixing 
its  penalty,  then  another  statute  repeals  so  much  of  this  one  as 
relates  to  the  penalty,  all  right  to  prosecute  for  a  violation  of 
it  is  gone.  The  abolition  of  the  punishment  abolished  the 
crime.*    Still, — 

§  167.  Form  of  Indictment.— ^  In  mere  form  of  the  indict- 
ment, it  was  ruled  at  an  English  trial,*  and  so  in  authority  the 
better  English  doctrine  seems  at  the  common  law  to  have  been,^ 
that,  where  the  offense  was  originally  created  by  a  statute, 
affixing  to  it  a  penalty,  and  a  subsequent  statute  increased  the 
penalty,  the  indictment  must  conclude  against  the  form  of  the 
statutes,  in  the  plural.*    But  this  is  at  most  a  mere  technical 

iCk>m.  V.  Searle,  2  Binn.  832,  889,  Mod  878,  879.    8ee^  however,  Felix 

[4  Am.  D.  446;]  WiUiams  n  Reg.,  7  v.  a,  18  Ala.  720. 

Q.  B.  250;  a  v.  WUbor,  1  R  L  199,  ^Anie,  §  ISa 

[86  Am.  D.  245;]  MoCami  v.  a,  13  «  Grim.  Law,  I,  §g  6^ 

Sm.  &  M.  471;   at?.  Thompson,  2  ^Reg.  vi  Adam8»Car.&M.  299.  See 

Strob.  12,  [47  Azxl  D.  688;]  Rex  17.  a  v.  King,  69  N.  a  419;  a  v.  Smith, 

Berry,  1  Moody  &  R.  463;  a  u  Will-  44  Tex.  443;  Smith  v.  a,  7  Tox.  Ap. 

iams,  2  Rich.  418,  [45  Am.  D.  741;]  286. 

Rex  V.  Bridges,  8  East,  53.    But  see  *  Reg.  v,  Adams,  Car.  &  M.  299. 

a  V.  Boogher,  71  Ma  63L  U  Chit  Crim.  Law  (2d  Eng.  ed.), 

>  Rex  v.  Dickenson,  1  Saund.  (Wm&  291,and  Am.  notes;  2Gab.  Crim.  Law, 

ed.)  135;  Rex  v.  Dixon,  10  Mod.  385,  246;  Lee  v.  Clarice,  2  East,  388,  889; 

337,  Say.  226;  Rex  u  Urlyn,  2  Saund.  Rex  v.  West  Owen,  184. 

(Wm&  ed.)  806,  note;  Rex  v.  Chat-  8  For  the  distinction,  see  Crim.  Pra, 

bum,  1  Moody,  403;  Sir  John  Knight's  I,  §  605. 
Gase^  8  Mod.  117;  Rex  v.  0*Brian,  7 
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rale  of  pleading,  not  resting  well  on  principle;  and,  in  this 
country,  the  question  has  been  decided  both  ways.'  Even  in 
England  the  plural  form  has  been  ruled  to  be  bad  and  the  singu- 
lar good.'  Now,  although  the  punishment  is  the. measure  of 
the  ofiFense  (there  being  none  where  there  is  no  punishment, 
and  it  being  greater  or  less  according  as  the  punishment  is  so) ; 
and  although,  therefore,  the  indictment  must  set  out  every  ele- 
ment of  crime  which  enters  into  the  punishment,'  since  other- 
wise it  does  not  set  out  fully  the  offense,  the  true  view  as  to 
this  question  of  pleading  seems  to  have  been  expressed  by  Lord 
Denman,  thus:  "  It  is  the  offense  which  is  the  subject  of  indict- 

^That  the  singular  form  is  suffi-  of  prosecution,  and  the  punishment 

cient,  Strong  v.  S.,  1  Blackt  198;  S.  upon  oonyiction.   .   .   .    Thedefend- 

tx.  Wilbor,  1  B.  L  199,  [86  Am.  D.  246;]  ant  cannot  be  said  to  act  contrary  to 

a  V.  DajTton,  8  Zab.  49,  [58  Am.  D.  a  statute  which  prescribes  nothing 

270;]  S.  V.  Berry,  4  Halst  874;  But-  to  be  done,  but  only  fixes  the  mode 

man's  Case,  8  GreenL  lia    That  the  of  proceeding  against,  and  the  meas- 

plural  form  must  be  employed,  S.  v.  ure  of  punishment  to,  those  who  have 

Moses,  7  Blackf.  244^  and  King  v.  &,  violated  another."    pp.  207,  20a    In 

2  Ind.528,  the  judges  being  appar-  the  supreme  court  of  Maine,  Parri8»J.» 

ently  unaware  of  their  previous  de-  drew  the   distinctions  as   follows: 

cision  in  Strong  v.  S.;  S.  u  Cassel,  2  ''Where  one  statute  creates  the  of- 

Har.  &  G.  407.    See  Kane  t;.  P.,  8  fense»  and  another  gives  the  penalty. 

Wend.  208;  U.  S.  t\  Gibert,  2  Sum-  it  seems  to  be  settled  that  an  indict- 

ner,  19;  Sears  v.  U.  S.,  1  Gallia  257,  ment  must  conclude  against  the  form 

259.    In  S.  t;.  Pool,  2  Dev.  202,  a  ma-  of  the  statutes,  But  if  there  be  more 

jority  of  the  judges  held  that^  where  than  one  statute  concerning  the  same 

one  statute  creates  an  offense  under  offense,  and  the  first  of  them  was 

a  penalty  recoverable  in  a  civil  ac-  never  discontinued,  and  the  latter 

tion,and  another  makes  it  indictable,  only  qualify  the  method  of  prooeed- 

the  indictment  must  conclude  against  ing  upon  the  former,  without  alter- 

the  form  of  the  statutes,  in  the  plural  ing  the  substance  of  its  purview,  it 

But  Henderson,  0.  J., dissenting, said:  seems  agreed  that  it  is  safe  in  an  in- 

"  I  am  incUned  to  believe  that  this  is  dictment  on  such  a  statute  to  oon- 

the  rule;  that,  where  it  is  necessary  elude  against  the  form  of  the  statute, 

to  have  recourse  to  two  or  more  stat-  Where  an  offense  is  prohibited  by 

utes  to  show  that  the  acts  imputed  several  statutes,  if  only  one  is  the 

as  crimes  are  in  fact  so,  that  is,  acts  foundation  of  the  action,  and  the 

forbidden  or  duties  enjoined,    .    •    .  others  are  explanatory,  it  is  sufficient 

there  both  or  all  the  acts  must  be  re-  to  say,  against  the  form  of  the  stat- 

ferred  ta    .    .    .    But  it  cannot  be  uie,"    Morrison  v,  Witham,  1  Fairf. 

said  that  the  defendant  did  an  act  421,  425. 

con  trary  to  the  prohibitions  of  a  stat-       >  Beg.  v.  Wise,  1  Cox  CX  CX  Sa    See 

ute,  when  the  statute  did  not  pro-  Grim.  Pro.,  I,  g  806. 
hibit  it;  in  fact,  was  silent  in  regard       >Crim.  Pra,  I,  §§  79-68,  588-642; 

to  it,  and  only  prescribed  the  mode  II,  %  4S»  177,  565,  572. 
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ment,  not  the  punishment;  "^  and  the  doctrine  is  settled  inbotli 
conntriesy  that,  if  the  offense  is  originally  at  common  law,  and 
the  pnnishment  is  by  statute,  a  conclusion  at  common  law  is 
sufficient.' 

§  168.  Change  of  punishment. —  Two  different  punishments 
for  precisely  the  same  offense,  with  no  variations  in  its  elements, 
and  no  modifying  discretion  in  the  court,  cannot,  in  the  nature 
of  things,  subsist  together.'  And  so  are  all  the  authorities  to 
the  extent  that,  in  these  circumstances,  a  milder  new  punish- 
ment repeals  a  severer  old.^  We  have  judicial  intimations  lead- 
ing to  the  inference  that  the  converse  is  not  true;  but  if  by  a 
more  recent  enactment  a  heavier  punishment  than  the  old  is 
established,  a  prisoner  may  be  sentenced  under  either  law.^  If 
the  new  law  defined  the  offense,  omitting  anything,  however 
slight,  which  was  in  the  old  definition,  this  would  be  so ;  *  but, 
where  nothing  of  this  sort  intervenes,  it  is  impossible  the  two 
different  punishments  should  stand  together.  Therefore  the 
only  admissible  view  in  principle,  and  the  better  in  authority, 
is  that  the  new  punishment,  whether  greater  or  less  than  the 
old,  repeals  it  by  force  of  the  repugnance.^    Where,  by  two  sec- 

1  Be&  V.  WUlianu^  14  Law  J.  (N.  &)  Indiana  where  there  are  no  common* 
M.  C.  164.  law  Crimea    For,  the  reader  will  no- 

2  Reg.  V.  Williams,  gupra;  Williams  tice,  the  former  statute  would  have 
V.  Beg:,  7  Q.  Bw  260, 1  Cox  G.  C  179;  supported  the  indictment*  the  same 
Rex  V,  Chatbnm,  1  Moody,  408;  Ful-  as  would  the  common  law  in  the  case 
ler  u  S.,  1  Black!  68;  Rex  v.  O'Brian,  of  a  common-law  offense;  since,  if 
7  Mod.  378, 879;  Rex  v,  Jones,  1  Leach,  the  former  statute  had  failed  to  pre- 
174;  Reg.  v.  Bethel,  6  Mod.  17;  S.  u  scribe  a  penalty,  then,  as  we  hare 
Evans,  7  OiU  &  J.  290;  Williams  v,  seen,  ante,  §  188,  the  offense  created 
Reg.»  10  Jur.  155;  Russell  v.  Com.,  7  by  it  would  have  been  punishable  at 
S.  &  R  480.    See  S.  v.  Flanigin,  5  Ala.  the  common  law. 

477;  a  v.  Jones,  5  Ala.  666;  Rex^u  ^Ante,  §§  166a,  15a 

Brown,  2  East,  P.  C.  1007.    And  see  *  Henderson  v.  Sherborne,  2  M  ft 

contrary  dictum  in  Castro  u  Reg.,  6  W.  286,  289;  Smith  v.  S.,  1  Stew.  506; 

Apw  Caa.  229,  282.    In  King  u  a,  2  &.V.  Thompson,  2  Strob.  12,  [47  Am.  D. 

Ind.  528,  the  court,  after  laying  down  588;]  a  v,  Whitworth,  8  Port  484; 

the  doctrine  that,  where  one  statute  U.  S.  u  Jones,  8  Wash.  CL  C  209;  a  v. 

defines  the  offense  and  another  pre*  Upchurch,  9  Ire.  454;  a  v.  Ripley,  2 

scribes  the  punishment^  the  indict-  Brev.  800;  Burton  t;.  Watkins,  2  Hill 

ment  must  conclude  in  the  plural,  (Q.  (X\  674 

adds:  "This  is  no  doubt  correct,  for  •Harrison  u  Chiles,  8  Litt  194;  a 

the  obyious  reason  that  neither  stat-  v.  Taylor,  2  MoCord,  488 ;  Reg.  v.  Pugh, 

ute  would  of  itself  support  the  prose-  6  Mod.  140, 14L 

cution."  This  doctrine  can  be  Just  in  *  Post,  §g  171, 172. 

principle  only,if  at  all,  in  a  state  like  Yj^ichols  u  Squire^  6  Pick.  168; 
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tions  of  one  statute,  jnrisdiction  over  the  same  offense  was  given 
to  different  courts,  and  different  punishments  were  prescribed, 
it  was  held  that  only  the  milder  could  be  ordered  by  either 
tribunal.^    Still, — 

§  169.  Remedies  dlfflering  with  pnnishment. —  Several  con- 
current remedies  "  of  a  different  nature," '  carrying  with  them 
their  respective  penalties,  may  be  provided  for  one  offense ;  and 
each  remedy  may  stand,  penalty  and  all,  without  conflicting 
with  the  others.*    "  Therefore  — 

Indictment  or  other  process  for  nuisance. —  "Keeping  of 
swine  in  the  city,  etc.,  being  a  nuisance  at  common  law,  the 
prosecutor  is  at  liberty  either  to  proceed  by  way  of  indictment 
for  the  nuisance,  or  to  take  that  more  expeditious  remedy  which 
is  given  him  by  the  act  of  parliament,  by  sale  of  the  swine."  ^ 
So  a  statute  making  it  penal  to  "injure  a  mill-dam"  does  not 
take  away  the  common-law  right  to  abate  the  nuisance,  if  the 
mill-dam  becomes  such.^  And  a  statute  providing  a  specific 
method  of  abating  a  nuisance  does  not  abrogate  the  common- 
law  method.* 

Why  t  —  There  is  no  repugnance  between  provisions  of  dif- 
ferent natures  for  the  cure  of  a  common  eviL  The  case  is  sub- 
stantially within  the  doctrine  of  the  last  sub-title. 

§  170.  Remedies  of  different  natures. — Nice  questions  arise 
as  to  whether  or  not  two  remedies  are  so  far  different  in  their 
natures  that  they  may  stand  together.   The  common  case  is  — 

Civil  and  criminal — A  civil  action  for  private  redress,  and 
an  indictment  for  public,  are  of  different  natures,  and  they  may 

Perine  v.  Van  Note,  1  Southard,  146;  *  1  Mod.  34,  note;  Rex  u  Jaokson, 

Buckallew  u  Ackerman,  8  Halst  48;  Cowp^  297;  Reg.  v,  Wigg,  2  Ld.  Raym. 

Carter  v.  Hawley,  Wright,  74;  Com.  1108;  Jennings  v.  Com.,  17  Pick.  80; 

V.  Kimball,  21  Pick.  878;  Sir  John  Crittenden  tx.  Wilaon,  6  Cow.  165;  [15 

Knight's  Case,  8  Mod.  117;  Attorney*  Am.  D.  462;]  a  n  Rutledge,  8  Humph. 

General  v,  Lockwood,  0  M.  &  W.  878,  82;  Hodges  v.  B.,  8  Ala.  55;  Rex  t;. 

891.    See  Clarke  v.  a,  28  Miss.  261;  a  Moor,  2  Mod.  128;  Simpson  v.  a,  la 

V,  Ward,  6  N.  H.  529;  Sullivaa  v.  P.,  Terg.  525;  Pitman  v.  Cool,  2  RoU 

15  UL  288;  post,  §§  169-171.  In  Penn-  (Va.)800;  U.  a  v,  Halberstadt,  GUpin, 

sylvania  this  has  been  so  provided,  262;  Ren  wick  v.  Morris,  8  Hill  (N.  T.)>. 

substantially,  by  statute.    Com.  v,  621,  7  Hill  (N.  Y.),  576i 

Evans,  18  S.  ft  R  426;  [Com.  u  Hutz-  *  Reg.  v.  Wigg,  2  Ld.  Raym.  116a 

inger,  85  P.  L.  J.  864.]  »  a  v.  Moffett,  1  Greene  (Iowa),  247. 

1  Scrimegrour  v.  S.,  1  Chand.  4a  •  Wetmore  v.  Traoy,  U  Wend.  a5(V 

^  Lord  Abinger,  in  Henderson  v.  [28  Am.  D.  525.] 
Sherborne,  2  M.  &  W.  236,  239. 
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always  be  concnrrent,  and  neither  will  be  a  bar  to  the  other.^ 
But— 

Penal  action  and  indictment —  Can  a  statntory  penalty,  im- 
posed for  public  redress  and  made  recoverable  by  an  action 
ciyil  in  form,  and  an  indictment  for  the  same  wrong,  subsist 
thus  together?  In  a  sort  of  general  sense  it  may  be  said  that 
they  can.'  Yet  the  books  are  not  in  all  respects  so  distinct  on 
this  question  as  one  might  wish.  80  let  us  look  a  little  into 
the  particulars. 

Presumed  legislative  intent —  In  New  Jersey  a  statute  hav- 
ing prohibited  a  thing  under  a  penalty  of  $10,  recoverable  in 
an  action  of  debt  by  any  one  suing  for  it,  and  a  subsequent 
enactment  having  made  it  indictable  and  fixed  the  punishment 
at  a  fine  of  |20,  the  former  provision  was  held  to  be  repealed 
by  the  latter,  because  such,  it  was  deemed,  was  ihe  legislative 
intent.'  But  this  case  does  not  hold  that  there  was  any  irrec* 
oncilable  repugnance.    On  the  other  hand, — 

Indictment  and  summary  fine  far  nuisance — {Obstructing 
way). —  The  Vermont  court  held  that  a  statutory  provision 
imposing  a  fine  of  $7,  to  be  recovered  by  complaint  before  a 
justice  of  the  peace,  for  placing  any  obstruction  in  the  high- 
way, was  merely  cumulative,  not  interfering  with  the  common- 
law  remedy  by  indictment;  but  whether  it  superseded  the 
common-law  punishment,  which  is  the  question  now  under 
consideration,  the  court  did  not  say.* 

§  171.  Two  penalties  or  punishments  for  one  wrong« — 
There  is  nothing  in  the  nature  of  things  repugnant  in  laws 
which  provide  any  number  of  distinct  penalties  or  punish- 
ments—  such  as  fine,  forfeiture,  imprisonment,  and  the  like^— 
for  the  same  wrong.  And  numerous  statutes  do  so  provide. 
Nor  does  the  nature  of  things  forbid  the  ordaining  of  separate 
proceedings  for  their  recovery.  But  our  written  constitutions 
forbid,  to  the  extent  of  the  provision  ^^  that  no  person  shall  be 
subject,  for  the  same  offense,  to  be  twice  put  in  jeopardy  of 
life  or  limb."^  Hence  arise  complications  of  doctrine,  and  the 
limits  of  what  is  constitutionally  permissible  are  not  precisely 

1  Crim.  Law,  I,  §g  264  e^  «eg.,  1060.       «a  v.  Wilkinson,  2  Vt  480,  [21  Am. 
3  Crim.  Law,  I,  §  1067.  D.  560.]    And  see  Salem  Turnpike  & 

'  Buokallew  v.  Aokerman»  8  Halst.  Chelsea  Bridge  u  Hayes,  5  Cush.  45& 
4a  6Crim.Law,I,§0SL 
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defined.^  It  is,  of  coarse,  no  objection  that  the  right  to  prose- 
cute is  derived  from  statutes  passed  at  different  times.  Again, — 
Offenses  furiously  aggravated. —  A  part  of  the  indictable 
offenses  are,  like  successive  circles  of  different  dimensions,  in- 
cluded within  one  another;  a  robbery,  for  example,  being  an 
assault  committed  under  particular  circumstances  of  aggrava- 
tion.' In  these  cases  an  offender  may  be  convicted  of  either 
the  simpler  or  aggravated  form,  at  the  election  of  the  prose- 
cuting power;  except  that  sometimes  the  line  separating  fel- 
onies and  misdemeanors  cannot  in  this  way  be  passed.  The 
several  grades  of  offense  thus  appearing  have  their  correspond- 
ing punishments,  while  yet  a  person  convicted  or  acquitted  in 
one  degree  is  ordinarily  exempt  from  prosecution  in  another.* 
Hence,  if  the  new  statute  adds  aggravations  not  in  the  old  law 
of  the  offense,  and  creates  a  higher  penalty ;  *  or  omits  an  ag- 
gravating quality  and  provides  a  lower  penalty ;  *  or,  if  the  new 
statute  is  applicable  to  a  particular  class  only  of  persons,  who 
owe  special  duties  in  the  matter,*  the  new  punishment  does 

1  P.  V,  Stevens,  18  Wend.  841;  Reg.  626,  85  N.  R  R  110.  A  oiyil  law  im- 
V,  White,  Dears.  203,  20  Eng;  L.  &  posing  penalties  and  forfeitures  for 
£q.  686;  Blatohley  v.  Moser,  16  usurj,  and  a  criminal  law  punishing 
Wend.  216.  The  Illinois  court,  hold-  the  same,  are  consistent  and  may  Go- 
ing an  officer  not  indictable  for  tak-  exist  Waite  v.  Bartlett^  68  Ma  Ap. 
ing  iUegal  fees,  said:  *<A  remedy  878.  Under  a  statute  authorizing 
has  been  provided  by  the  infliction  the  court  to  punish  by  fine  or  im- 
of  a  penalty  for  such  acts;  but  the  prisonment,  the  court  has  no  right  to 
modes  of  proceeding  to  enforce  such  sentence  the  offender  to  pay  a  fine  in 
penalty  are  entirely  of  a  ciyU  nature."  a  certain  time,  and  in  default  thereof 
Pankey  tx  P.,  1  Scam.  80,  82.  Still  that  he  be  imprisoned.  Boot  ti  S., 
there  is  doubt  whether  this  view  is  68  N.  J.  L.  487,  84  AtL  B.  886.  Cf. 
just  A  civil  remedy  in  the  nature  also  S.  v.  Walters,  97  N.  GL  489^  2  S. 
of  a  penalty  for  the  offense  may  well  K  R  689,  2  Am.  St  R  810;  Com.  v, 
stand  with  a  common-law  indict-  Griffin,  106  Mass.  186.  A  statute  im- 
ment,  the  two  remedies  being  en-  posing  one  or  both  of  two  optional 
forceable  together.  [Remanding  de-  penalties  is  not  unconstitutional  P. 
fendant  to  penitentiary  after  decision  v.  Perini,  94  CaL  678, 29  Paa  B.  1027.] 
of  appeal  sentencing  him  to  death  ^  Crim.  Law,  I,  §  780. 
is  not  a  double  punishment  P.  v.  *  Crim.  Law,  I,  §  1064 
Brush,  00  Hun,  899, 16  N.  T.  Sup.  612.  «  a  v.  Maloney,  B.  M.  CharL  84 
The  legislature  has  power  to  provide  ^  &  v.  Buckman,  8  N.  EL  208,  [29 
for  the  recovery  of  a  certain  sum  as  Am.  D.  646;]  Bex  v.  Taylor,  Buss.  & 
punitive  damages  for  an  illegal  act.  By.  373;  S.  u  Danforth,  8  Conn.  112; 
although  the  same  illegal  act  sub-  Southworth  v.  S.,  6  Conn.  8261 
jects  the  offender  to  a  criminal  pros-  *  Gregory  u  Com.,  2  Dana»  417. 
ecution.    &  v.  Schoonover,  186  Ind. 
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not  supersede  the  old.*  This  is  clear;  bat,  where  the  change 
is  the  reverse  of  this,  the  same  resnlt  does  not  necessarily  fol- 
low. Thus,  in  Alabama  it  was  held  that,  where  the  new  law 
provided  a  less  penalty  for  an  offense  of  a  higher  grade  than 
the  old,  it  superseded  the  old.' 

§  173.  Separate  crimes  of  one  transaction. —  How  far, 
under  our  constitutions,  it  is  competent  for  legislation  to  make 
separate  crimes  of  one  transaction,  providing  for  each  its  dis- 
tinct punishment,  this  is  not  the  place  to  inquire.'  But,  to  the 
extent  to  which  this  can  be  constitutionally  done,  there  is  no 
repugnance  between  statutes  which  so  provide.  Therefore  the 
one  does  not  necessarily  repeal  the  other.^ 

§  173.  As  to  oflTense  in  distinction  from  punishment. — 
Discarding  the  exceptional  doctrine,  peculiar  to  a  limited  num- 
ber of  our  tribunals,*  which  holds  a  mere  revision  of  laws,  where 
there  is  no  repugnance,  to  operate  as  a  repeal  of  whatever  of 
the  old  is  within^  the  scope  of  the  new,  we  shall  find  the  in- 
stances rare  wherein  a  statute  will  by  implication  repeal  the 
prior  law,  statutory  or  common,  concerning  the  offense  alone^ 
as  distinguished  from  the  punishment.  If  the  old  and  new  are 
identical,  there  is  no  occasion  for  adjudging  a  repeal,  since  cer- 
tainly they  are  not  repugnant.*  If  they  vary  from  each  other^ 
there  is  still  no  reason  in  ordinary  circumstances  for  deeming 
them  repugnant.  Numerous  shades  and  degrees  of  offense  may^ 
in  the  nature  of  things,  and  as  transactions  ordinarily  are,  at- 
tach to  a  single  act ;  and,  if  the  legislature  by  separate  statutes 
has  provided  for  more  than  one  of  these,  no  just  reasons  can 
forbid  all  to  stand.^    But, — 

§  174.  Felony  and  misdemeanor. —  Because  of  the  different 
natures,  under  the  common-law  rules,  of  felony  and  misde- 
meanor, their  different  punishments,  and  the  diverse  modes  of 
proceeding  against  the  offender,  the  same  act  cannot  be  both 
the  one  and  the  other.    Therefore  if  a  statute  elevates  to  a 

^Ante,  g§  164, 169.    And  see  a  «.    8.  v.  Jones,  6  Ala.  666;  a  v.  Flanigin^ 
Taylor,  2  MoCord,  488;  Rex  v.  Wad-    5  Ala.  477. 
dington,  1  B.  &  a  26;  Knowles  v.  &.,       *  Crim.  Law,  I,  g§  1060-1066. 
8  Day,  108;  Com.  v,  Pegram,  1  Leigh,       «  U.  a  u  Nelson,  1  Ablx  (U.  a)  18S. 
569;  AUen  n  Com.,  2  Leigh,  727;       ^^nfe,  §§  158-162. 
Tajlor  V.  a,  7  Humph.  6ia  «  Ante,  %%  16dd,  163€l 

s Smith  V.  a,  1  Stew.  606i    And  see       ''See  cases  cited  ante,  gg  154-164; 

Com.  V.  Herrick,  6  Ciish.  465. 
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felony  what  before  was  a  misdemeanor,  or  creates  a  misde 
meanor  of  what  was  before  a  felony,  the  old  law  is  gone  by 
reason  of  the  repugnance,  and  the  offender  can  be  indicted  only 
under  the  new.* 

^  Beg.  V.  Button,  12  Jur.  1017, 1021;  711;  &  a  nonk  Bex  v.  Crosse,  12  Mod 

Bex  u  Bobinson,  2  East,  P.  G  1110,  634;  Bex  vl  Piin,  Buss.  A  By.  425; 

1114^  1115,  2  Leach,  749;  Bex  v.  Wal-  Hajes  u  &,  55  Ind.  22.  [The  doctrine 

ford,  5  Esp.  62;  Sb «.  Wright^  4  Mo-  of  merger  applies  only  when  the 

Cord,  858;  Burton  v.  Watkins,  2  Hill  precise  act,  viewed  in  respect  of  its 

<S.  C.),  674;  S.  v.  Dick,  2  Murph.  888;  precise  consequences,  is  in  question. 

WamervLCom.,lPa.Stl54,[44AnL  St  Louis  u  Lei^  8  Ma  Ap.  59a] 
D.  114;]  Bex  «i  Cioaa^  1  Ld  BayuL 

190 


CHAPTER  XX. 

THE  CONSEQUENCES  FOLLOWING  ACTUAL  AND  ATTEMPTED 

BEPEALa 

g  174a.  IntroductioiL 
175-180.    General  doctrine^ 
181-187.    Speoifio  questions 

S  174a.  Complications  of  doctrine.—  Oar  written  constitu- 
tions render,  we  shall  see  in  this  chapter,  repeals  in  some  oir- 
camstances  practically  impossible;  as,  where  they  would  divest 
vested  rights.^  Complicated  with  this  condition  of  the  law  are 
some  nice  common-law  doctrines  relating  to  the  effect  of  con- 
ceded repeals.  We  shall  not  undertake  to  separate  these  two 
classes  of  cases  under  their  distinct  heads,  but — 

How  chapter  divided. —  We  shall  consideri  L  The  general 
doctrine;  IL  Specific  questions. 

L  Thx  Gskebal  Doctbinx. 

§  175.  Bight  and  remedy  distinguished. — Both  in  the 
nature  of  things  and  in  adjudication,  there  is  a  distinction  be- 
tween what  pertains  to  the  right  and  what  to  the  remedy.  And 
our  entire  law  is  separable  into  these  two  classes. 

Concerning  each —  Bights  are  the  product  of  the  legal  rule 
as  prevailing  when  and  where  the  facts  transpired ; '  and,  when 
vested,  they  do  not  change  with  changes  in  the  law.'  Berne' 
dies  are  governed  by  the  law  of  the  place  in  which  the  rights 
are  sought  to  be  enforced  or  their  violation  avenged/  as  exist- 
ing at  the  time  *  when  the  proceedings  are  carried  on  and  the 
judgment  is  rendered. 

^AfUe,%efku  ftAd.S84;  Fergnaaon tx By ff e, 8 CL & 

s  Bishop,  Con.,  §S  6S7-576;  Don  v.  F.  12L 
Lippmann,  5  CL  ft  F.  1;  Soott  v,  Sey-       *  Hale  v.  &,  15  Conn.  243;  Lore  v.  8., 

moor,  1  H.  ft  C.  219.  4  Ala.  178;  a  v.  Fletcher,  1  B.  L  198; 

*Antey%9Sku  Davidson  v.  V^heeler,  Morris,  288; 

4May  V.  Breed,  7  Cush.  15,  84^  [54  Knoup  v.  Piqua  Bank,  1  Ohio  St  60& 

Am.  D.  700;]    Story,  Confl.   Laws,  [Right  of  appeal  is  purely  remedial 

§,^  556-558;  De  la  Vega  v.  Yianna,  1 B  Hale  v.  Grogan  (Ky.),  49  a  W.  R.  464.] 
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§§  176,  177.]  INTBBPBBTATIOir.  [bOOK  II- 

§  176.  Remedy  —  (Procednre). —  The  procedure  in  a  canse^ 
whether  civilor  criminal,  pertains  to  the  remedy.  And,  snb- 
ject  to  exceptions  growing  oat  of  special  reasons,  it  must  con- 
form to  the  general  law  of  procedure  prevailing  at  the  place 
and  time  where  and  wt  jle  the  cause  is  instituted  and  progressing. 
In  respect  of  past  transactions,  therefore,  the  same  as  of  future 
ones,  it  may  be  changed  from  time  to  time,  at  the  legislative 
pleasure.^    Again, — 

Punishment  —  {Ex  post  facto). —  The  punishment  wherewith 
the  law  visits  a  crime,  being/  as  we  have  seen,  separable  from 
the  definition  of  the  crime,'  pertains  to  the  remedy.  A  statute 
increasing  it  for  offenses  already  committed  would  be  void  as 
€xjH>stfacto;  *  but,  subject  to  this  exception,  a  convicted  prisoner 
may  receive  whatever  sentence  the  law  provides  at  the  time  it 
is  pronounced,  and  no  other  can  be  imposed.^    Now, — 

§  177.  Repeal  ends  proceedings. —  No  court  can  entertain  a 
cause  without  authority  of  law.  Therefore  the  repeal  of  a  stat- 
ute terminates  all  proceedings  under  it.'  And  the  same  rule 
applies  to  a  municipal  by-law.*    Thus, — 

i^nfe,§g  84,85a;  Bishop, CoiL,gg 671,  D.  741:]  &  tx  Fletoher,  1  R  L  108; 

672;   Brock  v.  Parker,  5  IncL  688;  an^  §  186^ 

Lore  ti.  a,  4  Ala.  178;  Hale  t*.  S.,  16       » Hickory  Tree  Road,  48  Fft.  St  139; 

Conn.  242;  U.  S.  v.  Samperyac,  Hemp.  Thomas  u  &,  8  Tex.  Api  118;  Mus- 

118;  Hickory  Tree  Road,  48  Pa.  St  grove  v.  Yicksburg,  eta  R  R.  Ga»  60 

189;  R.  R.  Ca  V.  Hecht,  96  U.  B.  168;  Miss.  677;  Smith  v.  Arapahoe  Dist 

Jones  V.  Davis,  6  Neb.  38;  P.  u  Essex,  Court,  4  Cola  236;  Miller's  Case,  8 

70  N.  Y.  228;  De  Mill  v.  Lockwood,  3  Wila  420, 1  W.  BL  461;  Hunt «.  Jen- 

Blatob.  66;  Searcy  v.  Stubbs,  12  Ga.  nings,  6  Blaokf.  196,  [88  Am.  D.  466;] 

487;  Ralston  v.  Eothain,  18  Ind.  308;  Road  in  Hatfield,  4  Yeates,  892;  Di- 

Read  v.  Frankfort  Bank,  28  Ma  318;  rectora  of  the  Poor  u  R.  R.  Ca,  7 

Bank  of  U.  &.  v.  Longworth,  1  Mc-  Watts  &  &  286;  S.  v.  Lackey,  2  Ind. 

Lean,  86;  Sutherland  v,  De  Leon,  1  286;  Reg.  v.  Denton,  18  Q.  E  761, 

Tex.  260,  [46  Am.  D.  100;]  Hope  u  Dears.  8, 14  Eng.  L.  &  Eq.  124;  Com. 

Johnson,  2  Yerg.  125;  P.  u  Phelps,  6  v.  Hampden,  6  Pick.  601, 608;  Illinois 

Wend.  9.    See  Van  Valkenburgh  v,  A  Michigan  Canal  v.  Chicago,  14  111. 

Torrey,  7  Cow.  262.    [Though  plead-  834;   North  Canal  Street  Road,  10 

ings  are  made  under  old  laws,  the  Watts,851,  [86Am.D.186;]  Fenelon^s 

procedure  must  conform  to  the  new.  Petition,  7  Pa.  St  178;  [Wheeler  v,  S., 

First  Church  v.  Fadden  (N.  Dak.),  77  64 Miss.  462, 1  &  R.  632;  a  u  Williams, 

N.  W.  R.  615.]  97  N.  a  456,  2  a  E.  R.  55;  Kennedy 

^Ante,  §§  166,  167.  v.  Adams  (Nev.),  61  Paa  R  84a  The 

sCrim.  Law,  I,  §§279,  281.  repeal  of   an    act   giving    certain 

4  a  u  Williams,  2  Rich.  418,  [45  AnL  grounds  for  attachment  has  no  effect 


•  Kansas  City  v.  Clark,  68  Ma  68a 
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CH.  XX.]  OON8EQUENOE8  OF   BEPEAL.  [§  177. 

In  criminal  prosecutions. —  If  the  common  or  statutory  law, 
which  authorizes  a  prosecution  and  conviction  for  any  offense, 
is  repealed  or  expired  ^  before  final  judgment,  the  court  can  go 
no  further  with  the  case.'  Even  after  verdict  rendered  against 
the  prisoner,'  or  after  he  has  pleaded  guilty,^  sentence  cannot  be 
pronounced ;  and  he  must  be  discharged.  The  same  result  fol- 
lows if  there  is  a  judgment  which  has  been  vacated  by  an  appeal  * 
or  a  writ  of  review.*  But  after  final  judgment,  a  repeal  of  the 
law  will  not  arrest  the  execution  of  the  sentence.^    Again, — 

upon  attachment  proceedingsalready  829;  U.S.viTheHeleii,6CTanch,203; 

pending.  Mulnix  u  Spratlin,  10  Cola  Yeaton  vi  U.  S.,  5  Cranoh,  281;  WaU 

Ap  890, 60  F&a  R  1078;  Fairohildv.  v.  a,  18  Tex.  682,  [70  Am.  D.  302;]  &  u 

U.  a,  91  Fed.  B.  297;  Wikel  v.  Ck>iint7,  Ingeraoll,  17  Wi&  631 ;  a  v.  Cress,  4 

120  N.  C  451,  27  a  EL  R.  117;  Detroit  Jones  (N.  C),  421 ;  Genkinger  u  Com., 

u  Ciiapin,  108  Mich.  136,  66  N.  W.  R.  32  Pa.  St  99;  a  v.  Edward,  5  ^lart 

587,  87  L.  R.  A  391.  Most  states  have  (La.)  474;  Lunning  v.  a,  9  Ind.  309; 

a  saving  clause  which  applies  to  sach  Calkins  v.  a,  14  Ohio  St  222;  Griffin 

cases  where  the  statute  is  criminal  v.  a,  39  Ala.  541;  Reg.  v.  Denton,  18 

C/.  a  n  Hardman,  16  Ind.  Ap^  857,  Q.  R  761,  Dears.  3;  a  v.  Gumber,  37 

45  N.  E.  R  345.]  Wia  298;  Tuton  v.  a,  4  Tex.  Ap  472; 

^The  Helen,  6  Cranoh,  203;  The  Halfin  v.  a,  5  Tex.  Ap  212;  Carlisle 

Rachel  v.  U.  a,  6  Cranch,  329;  Yeaton  v.  a,  42  Ala.  523;  Annapolis  v.  a,  30 

fx.  U.  a,  5  Cranoh,  281;  The  Irresist-  Md.  112;  U.  a  v.  Finlaj,  1  Abb.  (U.  a) 

ible^   7   Wheat    651;    Davidson   u  864;  a  tx  Long,  78  N.  a  571;  Greer  u 

Wheeler,  Morris,  238;  Eaton  v.  Gra-  a,  22 Tex.  588;  [Breitung  v.  Lindauer, 

ham,  11  HL  61ft    Butseei)0«e,§§181,  37  Mich.  217;  Rood  v.  R  R  Ca,  43 

182;  [a  V.  Mansel,  52  a  G  468,  30  a  Wi&  146;  Van  Dyke  v.  McQuade,  86 

E.  R  481;  Mahoney  «.  a,  5  Wja  520,  N.  Y.  88;  Wheeler  vl  a,  64  Misa  462, 

42  Pac.  R  la]  1  a  R  632;  Anding  v.  Levj,  57  Miss. 

3Com.  V.  Kimball,  21  Pick.  878;  61;  Snell  v.  Campbell,  24  Fed.  R  88a] 

Com.  V,  Marshall,  11  Pick.  860,  [22  Am.  *  Com  u  Duane,  1  Binn.  601,  [2  Am. 

D.  377;]  T&ylor  tt  a,  7  Blackf.  98;  D.  497;]  Keller  v.  a,  12  Md.  322,  [71 

Mayers  v.  a,  2  Eng.  68;  Anonymous,  Am.  D.  596;]  Com.  v,  Pattee,  12  Cush. 

2Lewin,22;  U. a i% Passmore, 4 DalL  501;  a  v.  Stone,  43  Wis.  48t 

372;  Stoever  v.  Immell,  1  Watts,  258;  <  Whitehurst  v.  a,  48  Ind.  473;  Mul- 

Com.  V.  Beatty,  1  Watts,  882;  Scott  linix  v.  a,  43  Ind.  511. 

V,  Com.,  2  Ya.  Caa  54;  a  v.  Cole,  2  ^The  Rachel  v.  U.  a,  OCranch,  820; 

McCordt  1 ;  a  r.  Fletcher,  1  R  L  193;  Yeaton  v.  U,  a,  5  Cranch,  281 ;  Chap- 

Attoo  V.  Com.,  2  Y&  Cas.  882;  Com.  lin  v.  a,  7  Tex.  Ap  87;  Hubbard  v. 

V.  Leftwich,  5  Rand.  657;  Anonymous,  S.,  2  Tex.  Ap  506;  Montgomery  v.  a', 

1  Wash.  C  C.  84;  P.  v.  Townsey,  5  2  Tex.  Ap  618;  Sheppard  v.  a,  1  Tex. 

Denio,  70,  72;  1  Kent  Com.  465;  a  v,  Ap  522,  [28  Am.  R  422.]    See  a  t;L 

Allaire,  14  A1&  435;  Jordan  v.  a,  15  Brewer,  22  La.  An.  278 

Ala.  746;  a  v.  Lloyd,  2  Ind.  659;  <  Lewis  v.  Foster,  1  N.  H.  61. 

Heald  v.  a,  36  Me.  62;  Howard  v.  a,  ^a  v.  Addington,  2  Bailey,  516,  [23 

5  Ind.  188;  The  GoYemor  u  Howard,  Am.  D.  150;]  Foster  v.  Medfield,  8 

1  Murph.  465;  a  u  O'Connor,  18  La.  Met  1. 
An.  486 ;  The  Rachel  u  U.  a,  6  Cranoh, 

18  193 


§  177a.]  INTBEPBETATION.  [bOOK  H. 

In  penal  actions.'^  For  the  same  reason,  in  cases  where  no 
vested  private  rights  interpose,  statutes  authorizing  qui  tarn  and 
other  penal  actions  in  civil  form  for  violations  of  public  or  qriaai' 
public  duty,  follow  the  same  rules  as  to  the  effect  of  repeal.^ 
But,— 

Before  statute  is  in  force. — Between  the  time  of  the  enact- 
ment of  a  repealing  statute  and  its  going  into  operation,  it  pro- 
duces no  consequences  whatever  in  any  case.' 

§  177a.  In  other  civil  causes. —  Subject  to  more  numerous 
exceptions,  the  repeal  of  an  ordinary  civil  statute  is  followed  by 
the  same  results  as  of  a  criminal  or  penal  one.  The  party  loses 
his  rights  under  it,  and  pending  proceedings  can  be  carried  no 
further.  With  respect  to  future  steps,  the  repealed  act  is  re- 
garded as  having  never  existed.*    Yet, — 

Vested  rights. —  Since,  under  our  written  constitutions,  vested 
rights  caiinot  by  any  form  of  legislation  be  divested,*  while  still 
the  remedy  may  be  changed,  but  not  so  as  to  be  virtually  de- 
stroyed,* it  follows,  as  a  part  of  the  same  proposition,  that  no 
repeal  of  a  statute  can  divest  this  class  of  rights.    We  may  say 

iPope  V.  Lewis,  4  Ala.  487;  a  u  vl  R.  B.  Ca,  53  Wi&  478^  10  N.  W.  R. 

TombeokbeeBank,!  Stew.  847;  Eaton  609.] 

u  Graham,  11 111619;  Sumner  v.  Cum-  ^ArUe,  §  31;  Orinad  v.  a,  84  Ga. 

mings,  23  Vt  427;  Lewis  v.  Foster,  1  270. 

N.  H.  61;  Allen  v.  Farrow,  2  Bailey,  'Surtees  v.  Ellison,  9K&(X  750; 
584;  Ck>m.  v.  Welch,  2  Dana,  880;  Musgroye  v.  Vioksburg,  eta  R  B.  Ck>., 
Saoo  v.Gtime7,84Hal4;Broughton  50  Miss.  677;  Van  Liwagen  v.  Chi* 
tx  Branch  Bank,  17  Ala.  828;  Engle  cage  61 I1L81;  Assessors  vl  Osbomes, 
V.  Shurts,  1  Mich.  150;  Thompson  vl  9  Wall  567;  U.  a  «.  Six  Fermenting 
Bassett,  5  Ind.  585;  Welch  v.  Wads-  Tubs,  1  AbK  (U.  a)  268;  Nicholls  « 
worth,  80  Conn.  149,  [79  Am.  D.  236;]  Gee,  80  Ark.  135;  Hunt  v.  Jennings, 
Williamsv.  Middlesex,  4 Met  76;  Uw-  5  Blackf.  196,  [88  Am.  D.  465;]  nii- 
chlan  Township  Ro^d,  80  Pa.  St  156;  nois,  eta  Canal  u  Chicago^  14  BL  884; 
Gaul  tx  Brown,  58  Ma  496;  Rood  o.  Macnawhoc  Plantation  «l  Thompson, 
Chicago,  eta  Bj.  Ca,  43  Wi&  146;  86  Me.  865;  Uwchlan  Township  Road, 
Union  Iron  Ca  v.  Pierce,  4  Bi&  827;  80  Pa.  St  156;  Stephenson  v.  Wait  8 
[Westchester  v.  Dressner,  48  N.  Y.  Blackf.  508;  North  Canal  St  Road, 
Sup.  958.  The  repeal  of  a  statute  pro-  10  Watts,  351,  [86  Am.  D.  165;]  Peti- 
Tiding  a  penalty  in  favor  of  a  person  tion  of  Fenelon,  7  Pa.  St  178;  Hick- 
injured  will  not  discharge  a  liability  ory  Tree  Road,  48  Pa.  St  189;  [North 
already  incurred.  Blum  v.  Widdi-  Street  1  Pears.  (Pft.)  199.] 
comb,  90  Fed.  R.  220;  S.  v.  Helms,  136  ^Ante,  §  85a 
Ind.  122»  45  N.  R  R  893;  Starr  v.  a,  ^Ante,  §§  84^  84a,  176;  post,  %  178; 
149  Ind.  592.  The  rule  is  that  the  re-  De  Mill  v.  Lockwood,  8  Blatch.  56; 
peal  of  a  statute  affects  only  rights  Woodruff  v.  Scruggs,  27  Ark.  26,  [11 
expressly  given  by  statuta  Graham  Am.  R  777;]  MoCreary  u  a,  27  AtIl 
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CH.  ZZ.]  OOKSEQgBNOES  OF  REPEAL.  [§  178. 

that  the  effect  of  the  repeal  cannot  be  so,  or  that  the  formal 
repeal  is  thus  far  unconstitutional  and  void,  or  that  the  constitu- 
tion saves  the  right  after  the  repeal  has  transpired,  or  that  it  so 
blends  with  the  statute  as  to  render  it  to  this  extent  irrepeal- 
able, —  different  methods  of  stating  the  same  legal  doctrine.^ 
The  old  remedy,  if  no  new  one  is  provided,  remains  for  the  en- 
forcement of  the  irrevocable,  vested  right.*    But — 

Not  vested. — Any  right  not  vested  falls  with  the  repeal  of 
the  statute  on  which  it  rests.' 

§  178.  Taking  away  remedy. —  There  is  no  vested  right  in 
any  particular  remedy ;  ^  hence,  as  already  appears,"  a  statute 

425;  Beebee  v.  O'Brien,  10  Wis.  481;  <  Wilson  v.  Herbert,  12  Vroom.  454, 

lAngf ord  V.  King,  1  Mont  Sa  [82  Am.  R  24a]   See  Knoup  v.  Piqua 

iMemphis  u  U.  a,  97  U.  &  298;  Bank,  1  Ohio  St  60a 
Rock  Hill  College  v,  Jones,  47  Md.  1 ;  *  Bailey  v.  Mason,  4  Minn.  546;  Bui- 
Milner  v.  Pensaoola,  2  Woods,  682;  ler  v.  Palmer,  1  Hill  (N.  T.)»  824. 
Grey  v.  Mobile  Trade  Ox,  55  Ala.  887,  [There  can  be  no  Vested  right  in  an 
[28  Am.  R.  729;]  Musgrove  v.  Vicks-  existing   law  which   precludes   its 
burg,  eta  R  R.  Ca,  60  Misa  677;  change.    Fitzgerald  v.  R.  R  Ga,  68 
Btekee  v.  Dant,  55  Ind.  181;  Creigh-  Yt  169,  22  AtL  R  76. 18  L.  R  A.  70. 
tcMi  n  Pragg,  21  CaL  115;  D^yis  v.  There  is  no  vested  right  in  an  immn- 
Minor,  1  How.  (Misa)  188,  [28  Am.  D.  nity  from  working  the  roads.    Ex 
395;]  James  n  Dabois,  1  Harrison,  parte  Thompson^  20  Fla.  887.    The 
285;  Rice  v.  R  R  Ca,  1  Black,  858;  exemption  from  jury  duty  is  not  a 
E»  parte  Graham,    18   Rich.  277;  vested  right,  though  granted  to  Are- 
Naught   v^   Oneal,  Breese,  Api  09;  men  for  services.    Dunlap  v.  S.,  76 
Taylor   v.   Rushing;   2   Stew.   160;  Ala.  46a    The  right  of  a  husband  to 
Streubei  v,  Milwaukee,  eta  R  R  Ca,  his  children's  custody  is  not  a  vested 
13  Wi&  67.    Rights  of  property  de-  right   Bennet  v,  Bennet,  18  N.  J.  Eq. 
pend  on  the  statutes  as  existing  at  114.    A  statute  of  limitations  cannot 
the  time  they  vest.    Hunt  v.  Hunt»  be  so  lengthened  as  to  deprive  one  of 
4P7  Ma  888;  Mays  v,  Williams,  27  Ala.  vested  adverse  possession.    Webster 
367;  Yarmouth  i^  North  Yarmouth,  v.  Cooper,  55  U.  a  488, 14  L.  ed.  510. 
S^  Ma  411,  [56  Am.  D.  666;  Kennedy  An  inchoate  right  of  dower  or  our- 
V.  Jarvis  (Tex.),  1  &  W.  R  19L    Re-  tesy  is  not  a  vested  right,  and  may 
peal  does  not  affect  liability  of  com-  be  changed  or  abolished.    Richards 
pany  for   death  by  wrongful   act.  v,  Billingham  Qa.  54  Fed.  R  209. 
Albreeht  v.  R  R  Ca,  94  Wia  897,  69  «Com.  v,  Hampden,  6  Pick.  501; 
N.  W.  R  68.    Repeal  of  fellow-serv-  [Ooodbub  v,  Homung,  127  Ind.  181, 
ant  law  does  not  affect  liability  al-  26  N.  E.  R  770;  Musgrove  v.  R  R 
ready  incurred.    Culpepper  v.  R  R  Ca,  50  Miss.  677;  Rice  u  Wright,  46 
Ca,  90  Tex.  627,  40  a  W.  R  886.    A  Misa  679;  Schuster  v.  Weiss,  114  Ma 
judgment  against  a  state,  pending  158,  21  a  W.  R  488.     One  has  no 
a|»peal,  cannot  be  taken  away  by  a  vested  right  to  the  testimony  of  a 
statute  repealing  authority  to  sue  particular  witnesa  O'Bryan  o.  Allen, 
stata    McCullough  u  Ya.,  172  U.  a  108  Ma  227, 18  a  W.  R  892.] 
128^  48  L.  ed.  882.]  B^n^e,  §§84, 84a»  176»  177a. 
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§  178a.]  IKTBRPSETATIOK.  [bOOK  IL 

may  modify  the  remedy,  yet  not  so  as  to  leave  none,*  or  one 
so  difflcolt  as  to  be  practically  without  avail.' 

Bights  vested  in  penal  actions. —  There  may  be  vested  rights 
in  penal  actions,'  and  the  repeal  of  the  statute  will  not  take 
them  away.^  Some  nice  questions  arise  as  to  what  act,  under 
this  rule,  will  vest,  in  the  person  performing  it,  the  right  to  a 
penalty  incurred  by  another.  There  are  analogous  questions 
relating  to  the  effect  of  a  pardon,  discussed  in  "  Criminal  Law."  • 
The  doctrine  probably  is,  that  when  the  suit  is  in  the  name  of 
the  government,  the  right  does  not  vest  until  final  judgment;' 
but,  when  a  private  individual  is  plaintiff,  the  bringing  of  the 
suit  vests  the  right. 

Costs  —  are  governed  by  the  statutes  existing  when  final 
judgment  in  the  cause  is  rendered ;  ^  so  that  an  earlier  repeal, 
though  while  the  suit  is  in  progress,  terminates  the  right,'  At 
such  rendition  of  judgment,  before  they  are  taxed,  they  be- 
come vested,  and  then  a  repeal  of  the  statute  will  not  divest 
them.    They  can  be  taxed  afterward.' 

§  178a«  Office. —  A  public  office  is  not  a  vested  right.  In 
the  absence  of  any  positive  constitutional  restraint,  the  legisla- 
ture may  repeal  the  statute  creating  it,  and  the  dispossessed  in- 

iStory^Const.,^  1885,1801;  Butler  James  tx  Dubois,  1  Harrison,  986; 

V.  Balmer,  1  Hill  (N.  Y.),  824,  828;  De  Grace  v.  Donovan,  12  Minn.  68a 

Cordoya  v,  Galveston,  4  Tex.  470.  »  Crim.  Law,  I,  g§  10^111. 

SRiggs  V.  Martin,  5  Pike,  506,  [41  «a  v.  Toumans,  5  Ind.  280;  Bank 
Am.  D.  lOa]  See  Newkirk  v.  Chap-  of  St  Mary*s  v.  a,  12  Ga.  47& 
ron,  17  IlL  844  [Where  a  new  and  7  eiUs  v,  Whittier,  87  Me.  648;  On- 
general  statute  imposes  a  condition  ondaga  v.  Briggs,  8  Denio,  178;  War- 
precedent  to  the  maintenance  of  a  field  v.  Watkins,  80  Barbi  895.  And 
common-law  action,  the  court  should,  see  Ck)m.  v.  MoKenney,  14  Gray,  1; 
in  its  discretion,  not  enforce  it,  un-  Billings  vl  Segar,  11  Mass.  840. 
less  reasonable  time  appear  for  its  >Saco  u,  Gumey,  84  Me  14;  Rader 
observance.  Belyea  v.  Tomahawk  v.  Southeasterly  Road  Dist  of  Union, 
Ca  (Wis.),  78  N.  W.  R  413.]  7  Vroom.  27a 

•Taylor  u  Rushing,  2  Stew.  160;  »Restall  v.  London,  eta  Ry.  CJa, 

Dow  V.  Norris,  4  N.  H.  16,  [17  Am.  D.  Law  Rep.  8  Ex.  141;  Steamship  Ca 

400];  Palmer  v,  Conly,  4  Denio^  874;  v.  Joliffe,  2  Wall  450.  See  Jaokett  v. 

Conly  r.  Palmer,  2  Comst  182.    And  Judd,  18  How.  Pr.  385;  ^onee  «.  Un- 

see  McGowen  v.  Deyo^  8  Barb.  340.  derwood,  18  How.  Pr.  532;  Scudder 

«See, al80»  Rice  u  R  R.  Ox,  1  Black,  v.  Gori,  18  Abb.  Pr.  207,  28  How.  Pr. 

858;  Ex  parte  Graham,  18  Rich.  277;  156;  Steward  u  Lamoreauz,  5  Abbi 

Sinking  Fund  Com'rs  v.  Northern  Pr.  14;  Morgan  v.  Thome,  7  M.  ft  W. 

Bank,  1  Met  (Ky.)  174;  Davis  u  Minor,  40a 
1  How.  (Miaa)  183,  [28  Am.  D.  825;] 
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cumbent  will  be  entitled  only  to  the  salary  already  earned,* 
Or  it  may  reduce  the  salary  or  enlarge  the  duties  of  the  oflBlce.* 
So,— 

Suing  state. —  A  statute  permitting  suits  against  the  state  is 
merely  of  grace,  conferring  on  creditors  no  vested  rights.  And 
if,  while  a  suit  under  it  is  pending,  it  is  repealed,  the  jurisdic- 
tion of  the  court  is  gone,  and  it  abates.' 

§  179.  Statutes  limiting  effect  of  repeal. —  Inevitable  as 
on  the  principles  of  the  unwritten  law  the  foregoing  rules  are, 
a  partial  failure  of  justice  sometimes  arises  where,  through 
them,  substantial  rights  not  in  form  vested  are  taken  away,  or 
persons  guilty  of  crime  are  suffered  to  escape  punishment. 
Therefore,  in  some  or  most  of  the  states,  there  are  statutes 
limiting  the  consequences  of  repeal ;  such  as,  that,  in  criminal 
cases,  or  both  in  criminal  and  civil,  it  shall  not  affect  suits  pend- 
ing, or  causes  of  prosecution  or  action  already  accrued.*  A 
statute  of  this  sort  is  within  the  general  rule  of  interpretation 
requiring  all  laws  to  be  construed  together ;  *  so  that,  though 
by  express  terms  the  legislature  may  make  a  repeal  contrary 
thereto,*  it  will  in  the  absence  of  such  terms  be  treated  as  a 

1 1  Bishop,  Mar.,  Diy.  A  Q.,%  1487;  v.  Moore,  82  N.  H.  410;  U.  a  u  Barr, 

HaU  «.  a,  39  Wi&  79;  a  v.  Baldwin,  4  Saw.  254;  Volmer  v.  a,  84  Ark.  487; 

45  Conn.  184;  Coffin  v.  a,  7  Ind.  157;  Myers  v.  a,  8  Tex.  Ap^  821;  Simms 

Benford  v.  Gibson,  15  Ala.  521;  Phil-  «^  a,  8  Tex.  Api  280;  a  «.  Ross,  49 

lip6V.NewYork,l  Hilton,  488;  Smith  Ma  416;  Gordon  «.  a,  4  Kan.  489; 

v.Philadelphia,2Par8on8,298;Barker  Luke  tx.  Calhoun,  66  Ala  415;  a  i^ 

V.  Pittsbnrgh,  4  F^  St  49;  P.  v.  Has-  Mathews,  14  Mo.  188;  MoCuen  v.  a, 

kell,  5  CaL  857;  P.  v.  Banvard,  27  CaL  19  Ark.  684;  Reynolds  v.  a,  8  Kelly, 

47a  58;  Com.  v.  Adcook,  8  Grat  661;  a 

>a  V.  Gales,  77  N.  C  288;  Butler  v.  v.  Shaffer,  21  Iowa,  4S6;  P.  v.  Quinn, 

Pennsylvania,  10  How.  (U.  a)  402;  18  Cal  122;  Jordan  v.  a,  88  Ga.  585; 

Turpen  v.  Tipton,  7  Ind.  172;  Miami  Richardson  v,  a,  8  Coldw.  122.    [For 

t\  Blake,  21  Ind.  82;  P.  v.  Devlin,  88  instances  arising  under  such  stat- 

N.  Y.  269,  [88  Am.  D.  877;]  Haynes  v.  utes,  see  Be  Taylor,  60  Kan.  87,  55 

a,  8  Humph.  480,  [89  Am.  D.  187;]  Paa  R.  840;  a  v.  Warner,  60  Kan. 

Walker  v.  Dunham,  17  Ind.  488;  a  94»  55  Paa  R.  842;  a  %  Woolsey,  19 

v.  Smedes,  26  Miss.  47;  Com.  v.  Baoon,  Utah,  486,  67  Paa  R.  426;  SeaweU  v. 

6  a  &  R  322;  P.  V.  Squires,  14  CaL  12.  Hendricks,  4  Okla.  485,  46  Paa  R. 

»  Ex  parte  a,  62  Ala.  281.    [A  state  657;  a  «.  Hardman,  16  Ind.  Apt  857, 

has  power  to  withdraw  a  remedy  45  N.  K  R.  845;  a  v.  Houok,  16  Ind. 

providing  for  enforcement  of  claims  Ap.  698,  45  N.  K  R.  847;  Reg^  n 

against  it,    Carr  v.  a,  127  Ind.  204,  Quer,  67  L.  J.  Q.  R  (N.  a)  86;  Roddj 

26  N.  E.  R.  77a]  t;^  R.  R  Ca,  52  N.  Y.  Supt  88&] 

4  Acree  v.  Com.,  18  Buah,  858;  Dil-       ^Ante,  g§  82»  86  et  aeg. 
Ion  u  Linder,  86  Wia  844;  lAkeman        *  Ante,  §  147. 
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part  of  every  repealing  enactment.^  In  general,  where  rights 
are  thas  preserved,  the  procedure,  after  the  repeal,  takes  the 
forms  ordained  by  the  new  law.*    Again, — 

§  180.  Saving  elaase  In  repealing  statute. — The'  common- 
law  effect  of  a  repeal  may  be,  and  sometimes  is,  avoided  by  a 
saving  clause  in  the  repealing  statute,  authorizing  prosecutions 
under  the  old  law  for  offenses  already  committed ; '  or  other- 
wise, and  with  differing  limitations,  allowing  proceedings  under 
the  law  repealed.*    Even, — 

Reviving  lapsed  right. — Where  there  is  no  saving  clause,  and 
the  repeal  has  gone  into  effect,  a  subsequent  enactment  may 
revive  the  lapsed  right,  by  providing  steps  for  its  vindication. 
This  occurs,  for  example,  where  the  repealing  statute  is  re- 
pealed.* One  who  had  committed  a  crime  under  the  former 
laws  could  not  be  prosecuted  while  they  were  repealed ;  but, 
on  becoming  laws  again,  like  a  bridge  that  had  been  removed 
and  then  replaced,  they  would  sustain  the  judicial  steps.  In 
the  language  of  Wilde,  J.,  the  repealing  statute  "operated  only 
as  a  suspension  of  his  liability,  and  not  in  the  nature  of  a  par- 
don."*   So  if,  while  civil  causes  are  pending  in  a  court,  it  is 

1  Com.  V.  Desmond,  128  Maea  407;  25S;  a  v.  Donkley,  8  Ire.  116;  Daw- 

a  V,  Boyle,  10  Kan.  118;  a  u  Craw-  son  n  a,  6  Tex,  847;  MoMullen  v. 

ford,  11  Kan.  82;  Chaplin  u  a,  7  Tex.  Gaest,  6  Tex.  875;  Com.  v,  Leeoh,  24 

Ap.  87.    And  9ee  Newson  v.  Green-  Pa.  St  55. 

wood,40reg.  lift  <Com.  v.  Getohell,  16  Pick.  452. 

s  Farmer  1^  P.,  77  III  822L    See  ante,  And  see  Roby  u  West,  4  N.  H.  285, 

gg  175, 176.  [17  AnL  D.  428;]  In  re  Pennsylvania 

'Taylor  v.  a, 7  Blackf.  08;  Com.  v.  Hall,  5  Pa.  St  204.  Contra,  Roberts 
Marshall,  11  Pick.  850,  [22  Am.  D.  v.  a,  2  Tenn.  428.  Yet  it  seems,  both 
877;]  Com.  v,  Kimball,  21  Pick.  878;  on  reason  and  authority,  that,  if  pro- 
U.  a  V.  The  Helen,  6  Cranch,  208;  cess  has  been  actually  abated  because 
The  Irresistible,  7  Wheat  551;  Com.  of  the  repeal  of  a  statute^  its  re^n- 
V,  Edwards,  4  Gray,  1 ;  [Be  Taylor,  60  actment  cannot  operate  to  reinstate 
Kan.  94, 55  Paa  R.  842;  a  v.  Woolsey,  the  particular  abated  process.  Com. 
19  Utah,  486,  57  Paa  R.  426;  Daven*  v.  Leech,  24  P&  St  55.  And,  accord- 
port  VL  Auditor,  70  Mich.  192,  88  N.  ing  to  the  principle  recognized  in  a 
W.R.211;  Perryv.  Hepburne,4Mich.  Tennessee  case,  perhaps,  if  the  pro- 
165.]  cess  were  merely  abatable,  the  same 

^  Reg.  V.  West  Riding  of  Yorkshire,  result  might  follow.  Tucker  r.  Bums, 

1  Q.  Bw  D.  220;  Com.  v.  Bennett,  108  2  Swan  (Tenn.),  85.     A  subsequent 

Hasa  30,  [11  Am.  R.  804.]  statute   may   validate   proceedings 

oCom.  V,  Mott,  21  Pick.  492;  Com.  under  one  which  has  been  repealed. 

V,  Getchell,  16  Pick.  452.    See  Van  In  re  Pennsylvania  Hall,  mipra, 
Valkenburgh  v,  Torrey,  7  Cow.  252, 
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abolished  by  law,  and  by  reason  of  some  defect  in  the  law  they 
are  not  transferred  to  any  tribunal,  the  legislature  at  a  subse- 
quent period  may  provide  for  their  transfer.^  Nov  is  a  statute 
ea5  post  facto  which  creates  a  new  courts  or  gives  jurisdiction  to 
an  existing  one,  to  try  offenses  previously  committed.' 

n.  Speoific  QuEsnoKS. 

§  181.  Simnltaneons  repeal  and  re-enactment. — The  repeal 
of  a  statute,  accompanied  by  a  re-enactment  of  its  terms,  or  of 
its  substantial  provisions  in  any  other  forms  of  expression,  does 
not  break  its  continuity ;  *  and  there  is  no  moment  when,  what- 
ever words  of  repeal  are  employed,  it  can  be  said  to  be  re- 
pealed/ Among  other  consequences,  a  suit  brought  under  the 
old  law  can  be  finished  under  the  new.*  And  all  rights  created 
under  the  old  remain  under  the  nominally  new/  The  case 
would  appear,  in  principle,  to  be  like  that  of  an  instantaneous 
seisin,  where  a  man  by  one  act  receives  and  passes  back  an  es- 
tate; and  the  consequences  of  ownership  do  not,  therefore,  at- 
tach to  him/  But  the  concurrent  enactment  of  provisions  dif- 
ferent from  the  repealed  ones  does  not  preserve  the  continuity 
of  the  laws;  so  that,  for  example,  in  a  criminal  case,  the  de- 
fendant cannot  be  sentenced  under  the  old  law,  because  it  is 

1  Scott  v.  Smart,  1  Mioh.  209.   And  ously  committed;  the  two  acts  blend- 
see  Freeborn  v.  Smith,  2  Wall  100.  ing  so  that  there  is  no  intervening 

'  Com.  tt  Phillips,  1 1  Piok.  28 ;  Perry  time  daring  which  no  offense  existed. 

«.  Com,  8  Grat  032.  And  see  Grinder  Sage  v^  a,  127Ind.  15,  26N.  E.  R  667; 

«.  Nelson,  9  Gill,  290;  &  v.  Howard,  15  Alexander  v.  Big  Rapids.  70  Mich. 

Bich.  274  224,  88  N.  W.  B.  227;  Northern  R  R 

sst  Louis  u  Foster,  63  Ma  51S;  &  Ca  v.  Ellison,  8  Wash.  225»  20  Pac.  R 
V.  Gomber,  87  Wi&  208;  Scheftels  v.  268;  Barton  u  Moscow,  2  Idaho,  008, 
Tabert,  46  Wis.  480 ;  Laude  u  Chicago,  20  Pac  R  43 ;  a  vl  Eibling,  63  Vt  686, 
eta  By.  Co.,  83  Wi&  640;  Middleton  22  Atl.  R  6ia] 
V.  New  Jersey  West  Line  R  R  Ca,  *  Martindale  v,  Martindale,  10  Ind. 
11  a  E.  Green,  260;  a  v.  Baldwin,  45  566;  Cordell  v.  a,  22  Ind.  1;  Alex- 
Conn.  184  [A  law  merely  repeating  ander  v.  S.,  0  Ind.  837;  Fullerton  v. 
the  provisions  of  another  is  inopera*  Spring,  8  Wis.  667;  Bandolph  v. 
tiva  Campbell  u  Bank,  74  Misa  680,  Larned,  12  C  &  Green,  557.  And  see 
23  a  R  25.  A  statute  substantially  anU,  §  152a;  a  v.  Miller,  58  Ind.  890. 
re-enacted  by  a  repealing  act  is  not  *McMallen  u  Guest,  6  Tex.  275. 
destroyed  or  interrupted  in  its  opera-  And  see  P.  v.  Livingston,  6  Wend, 
tion.    Forbes  V.  Escambie  Ca,  28  Fla.  526. 

26,  0  a  R  446i    A  re^nactment  by  ^  Capron  v.  Strout,  11  Ney,  804 

an  amendatory  statute  does  not  pre-  ^  1  Bishop^  Mar.  Women,  §§  825^ 

rent  a  prosecution  for  felony  previ-  826. 
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repealed ;  or  under  the  new,  because  not  in  force  when  the 
criminal  fact  transpired.^ 

§  182.  Statute  expiring  by  own  limitation. —  There  is  au- 
thority for  saying  that,  if  the  period  to  which  a  penal  law  is 
by  its  terms  applicable  elapses,  a  prosecution  for  an  offense 
under  it  may  go  on.'  This  seems  contrary  to  a  proposition  in 
an  earlier  section.'  The  distinction  ip  principle  is  that,  if  a 
statute  makes  an  act  punishable  when  committed  within  a  par- 
ticular time,  the  expiration  of  the  time  does  not  prevent  the 
punishment;  while,  on  the  other. hand,  if  there  is  no  way  of 
proceeding  in  a  case  but  the  one  pointed  out  by  it,  and  it  has 
run  its  time,  then,  since  there  can  be  no  proceeding,  there  can 
be  no  conviction  and  sentence. 

§  188,  Pnnishment  differing  with  time  of  offense.— From 
the  foregoing  views  we  learn  that  an  offense  may  be  subjected 
to  a  particular  punishment  when  committed  before  the  repeal 
of  a  statute,  and  to  a  different  one  when  committed  after,  if 
such  is  the  expressed  will  of  the  legislature.    And, — 

'* JTerco/ler." — Where  the  provision  was  that  one  "here- 
after "  doing  a  thing  before  penal  should  receive  a  particular 
punishment,  different  from  the  old,  it  was  held  that  sentences 
for  prior  offenses  should  be  under  the  old  law.*    Still, — 

Legislative  intent  distinct  —  {Bankrupt  law  —  Perjury), — 
Without  a  plain  expression  of  the  legislative  intent,  interpre- 
tation will  not  recognize  a  distinction  of  this  sort,  being  con- 
trary to  the  ordinary  course  of  things.  Within  this  principle 
was  the  act  of  congress  repealing  the  earlier  bankrupt  law.  It 
declared  that  the  repeal  should  ^'  in  no  wise  affect  the  execu- 
tion of  any  commission  of  bankruptcy  which  may  have  issued 
prior  to  the  passing  of  this  act,  but  every  such  commission 
shall  be  proceeded  in  and  fully  executed  as  if  this  act  had  not 
been  passed."    Yet  the  liability  to  prosecution  for  perjury  al- 

1 S.  V,  Long,  78  N.  G.  671.  be  applicable  to  oases  arising  after 

*  Stevens  v.  Dimond,  6  N.  H.  880.  as  weU  as  before  the  passage  of  the 

*Ante,  %  177.  act    Whipple  v.  Saginaw,  26  Mich. 

«Com.  u  Pegram,  1  Leigh,  569;  844    « Hereafter"  indicates  the  di- 

AUen  v»  Com.,  2  Leigh,  727.    And  rection  in  time  merely  to  which  the 

see  Rex  v,  McKenzie,  Russ.  &  Ry.  context  refers,  and  is  limited  by  it 

429;  Pitman  v.  Com.,  2  RoK  (V&)  Dobbins  «.  Cragin,  60  N.  J.  Eq.  640,  23 

800;    a    tt    Daley,   29    Conn.    272.  AtL  R.  172.] 

["  Heretofore,"  in  a  statute^  held  to 
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ready  committed  mider  the  repealed  law  was  held  not  to  be 
preserved  by  these  terms.*    Again, — 

§  184.  Further  of  change  of  punishment.— There  is  a 
single  case  which  seems  to  hold  that,  if  a  statute  provides  a 
new  punishment  for  a  common-law  offense,  then  a  person  com- 
mits the  offense,  then  another  statute  repeals  this  one,  and  like- 
wise ordains  a  still  different  punishment  for  the  future^  the 
delinquent,  whose  guilt  was  incurred  while  the  first  statute 
was  in  force,  yet  who  could  not  be  punished  under  it  because 
repealed,  could  be  subjected  to  the  common-law  punishment. 
The  reasons  for  this  decision  are  not  given  in  the  report.*  The 
only  ground  for  supporting  it  would  seem  to  be  that  the  repeal 
of  the  first  statute,  with  the  ordaining  of  another  punishment 
for  the  future,  was  a  reinstating  of  the  common-law  punish- 
ment for  iki^paat;  and,  as  a  prisoner  is  to  receive  the  punish- 
ment provided  by  the  law  at  the  time  when  sentence  is  ren- 
dered,' this  one  may  be  subjected  to  that  of  the  common  law.^ 
And  it  is  established  that,  after  an  offense  is  committed,  the 
punishment  for  it  may  be  changed  in  any  way  which  shall  not 
render  it  ex  post  facto}  Where  a  statute  operated  as  a  repeal 
of  the  common  law  itself,  not  merely  of  the  punishment,*  the 

1  AnonymouSy  1  Wash.  G  C.  84^  89.  law  puniBhment^  the  offense  being  at 
'Bex  «i  McKenzie,  Rus&  &  Ry.  429.  common  law.  S.  v.  Daley,  29  Conn. 
See  P.  V.  Townsey,  6  Denio,  70;  Rob-  272.  Some  Alabama  cases  hold  that 
ertB  VI  S.,  2  Tenn.  428 ;  S.  v.  Daley,  29  where  a  statute  provides  an  increased 
Conn.  272.  punishment  for  an  offense  if  after- 
^AnXt,  g§  166, 168.  176^.  ward  committed,  and  is  silent  cou- 
sin Connecticut,  a  statute  haying  ceming  it  when  it  had  been  oom- 
made  manslaughter  punishable  by  mitted  before,  and  there  is  no  express 
imprisonment  in  the  state  prison  not  repeal,  the  old  offender  can  be  pun- 
less  than  two  years  nor  more  than  ished  under  the  old  law.  The  words 
ten,  a  man  committed  it,  then  an  act  were:  *<  From  and  after  the  passage 
repealed  this  one,  and  directed  that,  of  this  act,  any  person,"  etc.  Said 
when  it  should  be  thereafter  com-  Judge,  J.:  ''The  latter  statute  has 
mitted,  it  should  be  punished  by  im-  operative  effect  only  as  to  the  offenses 
prisonment  in  the  state  prison  or  named  therein  when  committed  sub- 
county  jail  not  less  than  ten  years,  sequent  to  its  passage."  Miles  U  S, 
Thereupon  the  majority  of  the  court  40  Ala.  30,  42;  Moore  v.  &,  40  Ala. 
held  that  the  offender  could  not  be  40;  Stephen  v.  S,  40  AI&  67;  Wade 
subjected  to  the  old  punishment,  be-  v.  S,  40  Ala.  74. 
cause  the  statute  was  repealed,  or  the  ^  Crim.  Law,  I,  g§  279,  281 ;  Veal  u 
new,  because  the  new  statute  did  not  S.,  8  Tex.  Ap.  474;  Perez  v,  S,  8  Tex. 
apply  to  past  offense&  The  dissent-  Ap.  610;  &  u  Kenti  66  N.  GL  Sit 
ing  judge  deemed  that  the  offender  *  Ante,  g  1781 
could  be  subjected  to  the  oommon- 
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coart  held  that  a  revival  of  the  common  law,  by  a  repeal  of 
this  statute,  conld  not  subject  a  defendant  to  the  old  law,  which 
was  not  in  force  when  he  did  the  act* 

§  185.  Increasing  punishment — (Ex  post  facto). — An  enact- 
ment increasing  the  punishment  for  an  offense  after  it  is  com- 
mitted is,  under  our  state  and  national  constitutions,  void  aa 
being  ex  poet  facto?    On  the  other  hand, — 

Mitigating  punishment — A  statute  thus  in  mitigation  of  a^ 
punishment  already  incurred  is  good.*    Thus, — 

Death  to  whipping^  imprisonment^  etc. — Where,  at  the  time 
of  a  conviction  for  forgery,  the  penalty  was  death,  but  the 
prisoner  appealed,  and  pending  his  appeal  it  was  reduced  ta 
fine,  whipping  and  imprisonment,  the  milder  sentence  was  pro- 
nounced.^   So, — 

Whipping  to  imprisonment. — "Where  the  change  was  from 
whipping  not  exceeding  one  hundred  stripes  to  imprisonment 
not  exceeding  seven  years,  this  was  held  in  Indiana  to  be  in 
mitigation,  and  therefore  constitutional.*    But  certainly  tho 

1  Com.  v.  Marshall,  11  Pick.  850,  [22  58  Ind.  89a    See  Mullen  n  P.,  31  III. 

Am.  D.  877.]    And  see  S.  v.  Daley,  29  444;  [Dinckerlooker  i\  Marah,  75  Ind. 

Conn.  272,  stated  in  note  to  next  seo-  648;  &  u  Wish,  15  Neb.  448, 19  N.  W. 

tion.  R.  686;  P.  v.  Hajes,  70  Hun,  111,  24 

s  Crim.  Law,  I,  §g  279,  281;  Const  N.  T.  &  194;  Mclnturf  n  a,  20  Tex. 

U.  &,  art  1,  §§  9, 10;  Calder  «.  Bull,  Api  885;  In  re  Tyson,  18  Cola  482^  22^ 

8  DalL  836,  889;  Watson  v,  Meroer,  8  Paa  R  810,  6  L.  R.  A.  472.J 

Pet  88, 110;  Bennett  v,  Boggs,  Bald.  4  a  v.  WiUiams,  2  Rich.  418^  [45- 

00,  74;  a  V.  Kent,  65  N.  Q.  811;  Han-  Am.  D.  741.]    And  see  Leighton  v. 

nahan  v,  a,  7  Tex.  Ap.  664;  Com.  v.  Walker,  9  N.  H.  59.    In  a  Texas  case^ 

Maloney,  112  Mass.  283.     And   see  the  court  ohserves:  ** Among  aU  na- 

Hope  v.  Johnson,  2  Terg.  128;  ante,  tions  of  oiTilized  man,  from  the  ear- 

§  85;  [Washington  v.  ^f  75  Ala.  582,  liest  ages,  the  infliction  of  stripes  ha» 

51  Am.  R.  479;  P.  v.  McNulty,  98  Cal.  heen  considered  more  degrading  than 

427,29  Pac.  R.  61;  Marion  v.  a,  16  death  itself."    Berber  «.  a,  7  Tex.  69, 

Neb.  349,  20  N,  W.  R.  289;  In  re  Med-  7a    Still  a  punishment  is  not  to  be 

ley,  134  U.  a  160,  88  L.  ed.  885;  In  re  e8timated,as  to  its  weight  or  severity, 

Hunt,  28  Tex.  Ap.  861, 18  a  W.  R.  exclusively  by  its  degrading  nature. 

145. J  » Strong  v,  a,  1  Blackt  19a    And 

«  Crim.  Law,  ut  sup,;  Story,  Const,  see  Clarke  v.  a,  28  Miss.  261 ;  Dawson 
§1846;  Com.  v.  Mott  21  Pick.  493,  v.  a,  6  Tex.  847;  Holt  t>.  a,  2  Tex.  863; 
500,501 ;  Flaherty  v.  Thomas,  12  Allen,  Herber  v.  a,  7  Tex.  69;  Martin  p,  a^ 
428;  Com.  v.  MoKenney,  14  Gray,  1;  24  Tex.  61.  [A  statute  which  pro- 
Strong  tt  a,  1  Blaokf.  198;  Keene  v.  vides  that  an  offense  hitherto  pun- 
a,  8  Chand.  109;  Boston  v.  Cummins,  ishable  by  imprisonment  in  the  pen- 
16  Ga.  102;  a  UL  Arlin,  39  N.  H.  179;  itentiary  not  less  than  two  nor  more 
Rich  17.  a,  9  Tex.  Ap^  176*,  a  v.  Miller,  than  ten  years  should  be  punished 
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court  went  far  in  this  case.  In  reason,  where  the  penalties  are 
of  different  natures,  it  is  often  difficult  to  say  that  the  one  is 
less  than  the  other,  thongh  anything  not  extending  to  the  life 
is  clearly  milder  than  death. 

PUhry  and  fine  to  imprisonment — {Mayhem). —  In  Missis- 
sippi, prior  to  1839,  the  punishment  for  mayhem  was  the  pillory 
and  a  fine.  It  was  then  changed  to  imprisonment  in  the  pen- 
itentiary. But  it  was  also  provided  that  this  and  other  changes 
should  not  affect  past  offenses,  except  where  the  punishment 
was  in  mitigation,  and  then  the  new  punishment  should  be  in- 
flicted. Thereupon  a  man  was  convicted  of  mayhem  committed 
before  the  going  into  effect  of  the  new  statute  and  sentenced 
to  the  old  punishment,  and  this  was  held  to  be  right  But  the 
court  said  that  the  prisoner  might  have  demanded  the  new  pun- 
ishment, had  he  chosen  it,  and  then  he  would  have  been  en- 
titled thereto.^ 

Degrees  of  offense — {Homiddi). —  A  statute  dividing  an  of- 
fense—  as,  for  example,  the  homicide  of  murder  or  manslaugh- 
ter— into  degrees  and  ordaining  new  punishments,  yet  not 
making  the  punishment  for  any  degree  higher  than  was  pro- 
vided for  the  offense  by  the  prior  law,  may  be  applied  to  acts 
already  committed,  and  to  indictments,  if  adequate  in  form 
under  the  new  law,  already  pending.  The  continuity  of  the 
law  of  the  punishment  is  not  broken;'  or,  if  it  was,  this  cir- 
cumstance would  not  in  principle  work  a  difference.*  In  a 
measure  contrary  to  this  view  and  some  others  in  the  present 
connection  is  the  — 

New  York  doctrine. —  The  courts  of  this  state  appear  to  hold 
that,  where  a  statute  prescribing  the  punishment  for  a  com- 
mon-law offense,  such  as  felonious  homicide,  is  repealed  by  an- 
other which  provides  a  milder  punishment,  .and  declares  that 

by  impriaonmexit  not  exceeding  ten  109;  Com.  t^  Gardner,  11  Oray>  488. 

years  ifi  mitigatory.    P.  i;^  Hayes,  70  [A  statute  which  divides  murder  into 

Hon,  111;  a  a,  140  N.  Y.  484»  35  N.  £.  two  degreee^  making  one  punishable 

R  051,  87  Am.  St  R.  572»  28  L.  R  A.  with  death  and  the  other  with  im- 

880.  The  contrary  is  held  in  an  older  prisonment  for  life,  is  valid  as  ap- 

Connecticut  case.     &,  v.  Daley,  29  plied  to  an  offense  committed  before 

Conn.  272l]  its  enactment,  where  it  was  formerly 

^  Clarke  v,  S.,  28  Mis&  261.  And  see  punishable  with  death  only.    Com. 

Veal  VL  a,  8  Tez.  Ap.  474;  Perez  u  &,  «.  Oardner,  77  Mass.  4880 
8  Tex.  Ap.  610.  >  AntCy  %  18a 

>  Ante,  §  161;  Keene  i;^  a,  8  Chand. 
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acts  already  done  shall  be  punished  under  the  new  law,  the 
remedy  is  gone.  It  is  deemed  that,  the  old  law  being  unquali- 
fiedly repealed,  there  can  be  no  punishment  under  it;  neither, 
on  the  other  hand,  can  the  new  punishment  be  inflicted,  because 
this  would  be  ex  post  facto.  These  and  some  connected  views 
being  special  to  this  state,  and  not  of  common  interest  else- 
where, it  will  suffice  simply  to  refer  to  the  authorities.^ 

§  186.  Repeal  of  repealing  statute. —  Subject  to  some  ex- 
ceptions, the  repeal  of  a  repealing  statute  revives  the  old  law, 
whether  statutory  or  common.*  And  this  rule  prevails  even 
in  the  case  of  a  repeal  by  the  implication  of  a  conflicting  enact- 
ment.' So,  with  the  repeal  of  a  statute  which  had  merely 
modified  the  law,  the  modification  ceases.^     Now, — 

Common-law  exceptions. —  There  are  common-law  exceptions 
to  this  doctrine,  growing  out  of  the  reasons  of  particular  cases, 
and  probably  not  reducible  to  rule.  Thus,  ^*  if  a  statute,"  says 
Dwarris,^  ^'  be  repealed  by  several  acts,  a  repeal  of  one  act,  or 
two,  and  not  of  all,  does  not  revive  the  first  statute.*  If  a  re- 
pealing statute,  and  part  of  the  original  statute,  be  repealed  by 
a  subsequent  act,  the  residue  of  the  original  statute  is  revived.^ 
If  an  act  of  parliament  be  revived,  all  acts  explanatory  of  that 
so  revived  are  revived  also."  •  And  there  are  other  exceptional 
cases  of  like  nature.*    A  statute  which  refers  to  and  adopts  the 

^Hartung  V.  P.,  3dN.  T.  00;  Shep-  U.  a  53,  80  L.  ed.  660.  Where  a  fed- 
herd  V.  P.,  25  N.  Y.  406;  Hartung  v,  eral  statute  is  repealed,  the  old  state 
P.,  26  N.  Y.  167,  28  N.  Y.  400;  Ratzky  law  which  it  superseded  springs  into 
V.  P.,  20  N.  Y.  124;  MoKee  ix.  P.,  82  operation.  Tua  v.  Carriere,  117  U.  a 
N.  Y.  230.  201.  20   L.  ed.   855;  Buckwalter  v. 

*&.v.  Rollins,  8  N.  H.  55a  567;  Com.  County,  12  Pa.  Sup  Ct.  27a  The  gen- 

17.  Churchill,  2  Met  118;  Com.  v.  Mott,  eral  repealing  clause  of  a  revision  re- 

21  Pick.  402;  Directors  of  the  Poor  t;.  fers  only  to  general  statutes,  and  not 

B.  R  Ca,  7  Watts  &  &,  286;  James  v.  to  those  regarding  particular  matters. 

Dubois,  1  Harnson,  285;  1  Kent,  Com.  a  v.  Com'r  (Wi&),  82  N.  W.  R  540.] 

466;  Wayman  v,  Naylor,  2  Blackf.  82;  *  Hastings  v.  Aiken,  1  Gray,  168. 

Janes  v.  Buzzard,  Hemp  250;  Harri-  *  Qlaholm  v.  Barker,  Law  Rep  1 

son  V.  Walker,  1  Kelly,  82.    And  see  Ch.  Ap  228,  220. 

Cora.  V.  Marshall  11  Pick.  850, 851,  [22  ^  Dwar.  Stat  (2d  ed)  684 

Am.  D.  877:]  P.  v.  Wintermute,  1  *The  Bishop's  Case^  12  Ca  7;  Tat- 

Dak.  63;  Gray  v.  Ohear,  54  Ga.  281;  tie  u  Grimwood,  8  Bing.  408,  406. 

Lindsay  v.  Lindsay,  47  Ind.  283;  Phil-  ?  Broughton  u  Gully,  0  R  &  G  844 

lips  V.  Hopwood,  5  Man.  &  B.  15, 10  854. 

a  &  a  80;  P.  v.  Hunt,  41  CaL  485;  « Williams  v.  Boughedge^  2  Bur« 

[Wallace  v.  Bradshaw,  54  N.  J.  L.  175,  747, 

1B8  AtL  R  750;  17.  a  v.  Philbriok,  120  •  Goodno  n.  Odikoeh,  81  Wiii  127; 
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proYislons  of  another  statute  is  not  repealed  by  the  sabseqaent 
repeal  of  the  statute  adopted.^ 

Statutory  exceptions. —  Sometimes  the  statute  which  repeals 
a  repealing  one  specifies  an  effect  different  from  the  common- 
law  rule,  and  then  it  most  prevail.  And  of  late,  both  in  Eng- 
land' and  in  many  of  onr  states,  there  is  a  general  enactment 
providing  that  repealed  laws  shall  not  be  revived  by  the  repeal 
of  the  statute  which  repealed  them.  Thus,  in  Illinois,  ^^  no  act 
or  part  of  an  act  repealed  by  another  act  of  the  general  assem- 
bly shall  be  deemed  to  be  revived  by  the  repeal  of  such  repeal- 
ing act." '  like  words  prevail  in  Louisiana.*  In  Ohio  they  are : 
**  Whenever  a  law  shall  be  repealed  which  repealed  a  former 
law,  the  former  law  shall  not  thereby  be  revived  unless  specially 
provided  for."  And  this  regulation  is  held  in  the  United  States 
circuit  court  to  apply  to  repeals  which  are  implied  by  reason  of 
repugnance,  as  well  as  to  those  which  are  express.* 

§  187.  Repealing  statute  expiring— (Temporary). — Where 
a  repealing  statute  expires  of  its  own  limitation,  the  repealed 
law  does  not' revive.*  Where  there  is  a  temporary  statute,  sub- 
sequently continued,  made  perpetual,  or  revived  by  another, 
after  its  period  has  elapsed,  or,  of  course,  before,  all  things  done 
are  regarded  as  having  transpired  under  the  first  statute; 
though,  if  there  is  an  intermediate  time  in  which  it  had  no  force, 
such  time,  unless  saved  by  a  special  clause,  is  lost.^ 

P.  fK  Tyler,  86  OaL  622;  P.  u  Brook-  •  Milne  u  Huber,  8  MoLean,  Sia 

Ijn,  8  Ablx  Pr.  (N.  a)  15a  As  to  Wisoonsin,  see  Smith  u  Hoyt, 

1  Sikar  v.  Chicago,  eta  R  R  Ca,  21  14  Wi&  252.    As  to  California,  Man- 

Wi&  870.  loye  v.  White.  8  CaL  87a 

>  18  and  U  Vict,  oh.  21,  gg  5«  6;  Leyi  <n.&t\ Twenty-five  Cases  of  Cloths, 

«.  Sanderson,  Law  Bepi  4  Q.  B.  880;  Crabbe,  35a    [Where  a  statute  has 

Glaholm  ti.  Barker,  aupra,  at  p.  229.  expired,  been  repealed,  or  deolared 

'SulllTan  «.  P.,  16  IlL  288.  yoid,  all  subsequent  amendments  are 

^T^llamon  u  Cardenas,  14  La.  An.  also  void.    Helt  v.  Helt^  152  Ind.  142^ 

509;  Witkouski  v.  Witkouski,  16  La.  62  N.  £.  R.  69&] 

An.282L  U  Eent»  Com.  46a 
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HOW  THE  MEANINGS  OP  STATUTES  ARE  VARIOUSLY  CON- 
TRACTED AND  EXPANDED  UNDER  THE  DIFFERING  REA- 
SONS CONTROLLING  THE  INTERPRETATION. 

§  18S.  General  and  legal  interpretation  compared. —  Every 
writing  must,  to  be  understood,  be  interpreted  by  the  reader. 
And  the  merit  of  the  interpretation  is  commensurate  with  its 
success  in  ascertaining  what  the  writer  meant.  All  know  this 
to  be  true,  for  example,  of  the  letter  of  a  friend  describing  a 
country  in  which  he  is  traveling.  And  we  have  seen  that  the 
same  is  true  also  of  the  written  laws, —  they  require  interpre- 
tation, the  object  whereof  is  simply  to  determine  the  meanings 
of  the  makers.^  In  the  instance  of  the  letter,  should  the  reader 
have  been  bom  and  reared  between  walls  affording  no  out- 
look,—  should  he  never  have  seen  a  hill,  valley,  plain,  sheet  of 
water,  flowing  stream,  or  landscape  of  any  sort, —  his  under- 
standing of  its  descriptions  would  necessarily  be  very  imper- 
fect For  they  could  be  comprehended  only  by  mingling  with 
the  words,  to  illumine,  enlarge,  compress  and  otherwise  modify 
their  primary  meanings,  the  results  of  a  familiarity  with  exter- 
nal nature.  So  interpretation  deals  with  everything;  so,  we 
have  seen,  it  does  with  the  written  laws.  The  mind  of  the 
interpreter  truly  comprehends  them  only  as  he  collates  them 
with  the  rest  of  the  legal  system.*    Now, — 

Doctrine  of  this  chapter  defined. —  The  doctrine  of  this  chap- 
ter is  that,  since  all  language  is  elastic  in  its  meanings,'  since 
the  language  of  the  written  laws  is  to  be  interpreted  by  the 
reasons  of  the  law,  and  since  these  reasons  are  numerous  and 
the  results  to  which  they  severally  press  are  diverse,  statutes 
are  in  meaning  variously  contracted  and  expanded  according 
to  the  differing  numbers,  natures  and  strength  of  the  reasons 
which  individually  or  collectively  enter  into  their  interpreta- 
tion. 

1  Ante,  §§  70-73,  lid  •  Anfe,  §  02<l 

^Ante,^%%  8^90,  %U,  m  113^ 
et  9eq.,  132  et  tea. 
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§189.  Elsewhere— Here— And  distinguished.  — To  the 

casual  thonght  this  chapter  may  appear  the  same  in  subject 
with  a  preceding  one,  in  which  it  was  shown  how  the  various 
provisions  of  the  statutory  and  common  laws,  being  interpreted 
together,  cut  short  and  extend  one  another  in  their  effects.^ 
But  it  has  been  explained  that  the  difference  is  absolute  and 
complete.'  Not  the  minutest  particle  of  what  pertains  to  the 
one  topic  is  included  in  the  other.  We  are  here  inquiring  not 
after  the  effects,  but  the  meanings ;  and  no  wider  distinction 
exists  between  any  two  things  in  the  law. 

§  189a.  Illustrations  of  doctrine. —  The  doctrine  of  this 
chapter  will  be  best  explained  by  a  series  of  illustrations; 
thus, — 

Derogation  of  prior  law. —  As  shown  in  other  connections,' 
affirmative  statutes  in  derogation  of  the  prior  law,  whether 
statutory  or  common,  are  strictly  construed ;  that  is,  kept  in 
meaning  strictly  within  their  terms.*  An  excellent  writer,*  re- 
ferring to  so  much  of  this  rule  as  relates  to  the  prior  common 
law,  attributes  it  to  the  high  reverence  formerly  paid  to  such 
law,  and  deems  that  now,  while  legislation  is  greatly  changing 
it,  this  rule  of  interpretation  has  ceased  to  have  any  ^'  solid 
foundation  in  our  jurisprudence."  But  the  thoughtful  reader 
will  see  that  the  rule  is  derived  from  no  such  reason  as  is  thus 
supposed,  nor  could  it  ever  have  depended  on  any  reason  even 
analogous  thereto.  Every  judge  is  by  the  character  of  his  du- 
ties compelled  to  pay  respect  to  all  the  laws  which  he  is  sworn 
to  administer,  whatever  may  be  his  private  opinions  respecting 
any  particular  ones, —  he  cannot  judicially  deem  one  law  to  be 

I  Ante,  8  1S2  €«  teg.  4  Cush.  68;  [a  v.  Baboock,  21  Neb. 

^AiUe,  g§  llSo,  118&  609,  81  N.  W.  R.  S83;  Com.  ix  Barber, 

*AnU,  §g  119,  195.  148  Mass.  SSO,  10  N.  R  R  880;  a  u 

4  BM^,gl906;AshvLAbd7,8Swan8t  Palmes,  28  Fla.  620,  8  a  B.  171;  Dean 

664;  Boyd  «l  a,  68  Ala.  601;  Wood  v.  v.  B.  R  Ga,  119  N.  Y.  640,  28  N.  R  R 

Wooda,  Fhinips'  (K.  C),  588;  Dewey  1064;  Rogers  v.  R  R  Ca,  91  Fed.  R 

«L  Qoodenoogh,  66  Barb  64;  East  St  800;   Frazier  u  R  R  Ca,  88  Tenn. 

Louis  V.  MazweU,  99  BL  489;  Barrett  188, 12  a  W.  R  687;  Cadwallader  v. 

n.  Long,  8  H.  L.  Caa  895;  Arthur  v,  Harris,  76  HL  870;  Wilbur  v.  Crane, 

Bokenbam^  11  Mod.  148, 160;  Wear  v.  18  Pick.  (Idasa)  284.    In  many  states 

Adamson,  1  Q.  R  D.  646,  654^  2  Api  the  rule  with  respect  to  statutes  in 

Ctm»  748;  SteTensoa  v.  a,  6  Bax  681;  derogation  of  the  common  law  has 

Hawthorne  v.  a,  68  Misa  778;  Spring-  been  changed  by  statutaj 

field  V.  Ck>nnecticut  River  R  R  Ca,  >  Sedgw.  Stat  Law  (2d  ed.),  267-274 
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good  and  another  bad, —  cannot  prefer  one  to  another, —  can- 
not love  one  and  hate  another.^  Therefore  he  cannot  construe 
one  law  strictly  because  he  thinks  another  better  than  it,  or 
liberally  because  he  deems  another  poorer.  But  the  reason 
why  an  aflBirmative  statute  contrary  to  the  prior  law  is  to  bo 
kept  by  the  courts  within  its  express  terms  is  that,  where  two 
laws  stand  side  by  side  with  no  words  of  repeal,  the  one  later 
in  date  is  in  its  very  nature  powerless  to  take  from  the  earlier 
anything  which  is  not  directly  in  conflict  with  it.  Presumption 
has  no  room  to  work.  Implication  against  what  is  positively 
ordained  is  never  permitted  in  our  jurisprudence.    Again, — 

§  lS9b.  Depriving  of  life. —  The  law,  in  numerous  of  its  pro- 
visions, is  watchful  over  human  life,  and  careful  to  avoid  the 
taking  of  it  away.  A  judge,  as  a  man,  may  be  of  the  same  mind 
with  the  law,  or  he  may  not;  but,  in  his  judicial  capacity,  he 
is  required  to  preserve,  as  far  as  he  may,  the  lives  of  the  peo- 
ple. Therefore  the  courts  should  and  do  give  a  strict  construc- 
tion to  statutes  which  inflict  capital  punishment.'  Here  the 
interpretation  is  the  same  as  of  a  statute  in  derogation  of  the 
prior  law, —  that  is,  it  is  strict, —  but  the  reason  is  quite  differ- 
ent.    Once  more, — 

§  189c*  Taking  away  public  or  private  riglits. — It  being  a 
primary  function  of  all  laws  to  maintain  the  rights  of  indi- 
viduals and  the  public,  statutes  taking  any  of  them  away,  even 
where  not  unconstitutional,  are  to  be  strictly  construed.*  The 
reason  for  this,  the  reader  perceives,  is  substantially  the  same  as. 
for  the  like  doctrine  of  the  last  section.     On  the  other  hand, — 

1  Ante,  ^  70;  poat,  §  285;  Reithmil-  [Public  grants  are  strictly  construed, 

ler  u  P.,  44  Mich.  280.  Wi&  Gent  R  R.  Ca  v.  U.  a,  164  U.  a 

>2  Hawk.  P.  C,  oh.  18,  §  16;  Rex  v.  190,  41  L.  ed.  899:  T.  &  M.  R.  B.  Ga 

Harvey,  1  Wila  164;  Rex  v.  Whist-  v.  Thomas,  182  U.  a  174^  88  L.  ed. 

ler,  11  Mod.  25,  28  and  note.  802;  Oregon  Ga  u  R  R  Ca,  180  U.  a 

s  Ante,  §§  82, 119;  Morris  v.  Mellin,  1,  82  L.  ed.  887.  But  not  so  strictly 
6  B.  &  G.  446,  449;  Oldakar  v.  Hunt,  as  to  withhold  what  is  fairly  giTen. 
19  Beay.  485,  489,  490;  Randolph  v.  U.  a  v.  R  R  Go.,  150  U.  a  1, 87  L.  ed. 
Milman,  Law  Rep.  4  G  P.  107,  118;  975.  See  also  Hamilton  Ga  v,  Ham- 
Rex  V.  Birmingham  Ganal,  2  B.  &  ilton,  146  U.  a  258,  86  K  ed.  96a 
Aid.  670,  579;  Harrod  v.  Worship,  1  Statutes  allowing  compensation  to 
B.  &  a  881 ;  Deptford  v.  Sketchley,  officers  are  interpreted  strictly  in 
8  Q.  R  894,  408;  Yarmouth  v.  Sim-  favor  of  the  stata  IT.  a  u  Gloogh, 
mons,  10  Gh.  D.  518,  527;  U.  a  v,  55  Fed.  R  878.] 
Athens   Armory,    85   Ga.  844,  851. 
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§  t8M.  Remedial  statutes.—  A  statute  whicb,  in  a  certain 
sense,  wcMrks  with  the  prior  law,  to  help  it  where  it  is  weak,  or 
famish  a  remedy  it  had  not^^  is,  unlike  one  antagonistic  thereto, 
to  receive  a  wide  and  liberal  construetion ;  expanding  the  mean- 
ing of  the  words  as  f ally  as  they  will  bear,^  and  supplying  words 
where  the  other  rules  oi  iaterpretation  *  permit*  The  common 
expression  of  this  doctrine  is,  that  remedial  statates  are  to  be 
interpreted  liberally,  in  aid  of  the  remedy.^  Erery  thing  to  ad- 
vance the  remedy  is  ta  be  done  which  can  be,  consistently  with 
any  coBstrnction  permissible.^    And  — 

§  ISde.  Nvnserovs  atlier  lllnstrations — of  constraiHg  stat- 
ates Uberally,  each  instanee  depending  on  its  special  reasons  in 
the  law,  might  be  given.  But  some  have  been  mentioned  al- 
ready;^ and  others^  in  sufficient  numbers  to  make  the  doctrine 
plain,  will  occor  as  we  proceed.    Now^ — 

§  190.  How  far  expansian  permissible, —  There  can  be  no 
role  to  determine,  apri&riy  how  far  interpretation  may  expand 
a  statute  beyond  the  strict  meanings  of  its  term&  Each  ia« 
stance  must  depend  on  the  particular  words,  the  subject,  and 
the  other  cireumstanees.^  Various  attempts  at  laying  down 
doctrine  on  this  topic  have  been  made;  such  as, — 

Bringing  vnthin  mischief —  Or  intent —  We  sometimes  read 
that,  in  liberal  interpretation,  cases  out  of  the  letter  of  an  act, 
yet  within  the  mischief  of  cause  of  making  it,  should  be  brought 
by  this  power  of  expansion  within  its  remedy;  since  the  law- 
maker could  not  set  down  all  cases  in  express  terms.*  The  older 
booksy  more  frequently  than  the  later,  employ  on  occasions  very 
broad  language  of  this  sort.  For  example,  it  is  said  in  Plow- 
den,  that  "  everything  which  is  within  the  intent  of  the  makers 
of  the  act,  although  it  be  not  within  the  letter,  is  as  strongly 

1  Arery  u  Groton,  86  ConiL  804  Mn^  §  12a 

3  Ante,  §g  92d»  08,  lOa  <  Ante,  g  Ida 

»  Ante,  §§  7JW1, 145, 14a  •  Broom,  Leg.  Max.  (2d  ed.)  59;  Ckx 

«Penj  V.  Jefferson,  04  III  214.  Lit  245;  8  BL  Com.  48^  481;  Jenk. 

ft  Ante,  g  120;  past,  §  192;  Arery  v.  Cent  58,  eo,  226;  Bac  Abr.,  Statute, 

Oroton,  supra;  Vigo's  Case,  21  WalL  I,  5,  6;  York  v.  Middleburgb,  2  Y.  & 

648;  York  u  Middleburgb,  2  Y.  &  J.  J.  196;  Holbrook  v.  Holbrook,  1  Piok. 

196;  Smith  v.  Steyens^  82  UL  554.  248,  254;    Brown   v.  Thorndike,   15 

<  Johnes  v,  Jokoe^  8  Dow,  1, 15;  Pick.  dSS,  402;  S.  v.  Stephenson,  2 

AtcbeBOO  V.  Ereritt  Cowp.  382,  891;  Bailey.  384;  Brinlrer  v.  Brinker,  7  Pa. 

a  V.  Powers,  86  Conn.  77;  Hyde  v,  St  58,  55;  Van  Valkenburgh  u  Tor- 

Cogan,  2  Doug^  699,  706.  rey,  7  Cow.  252. 
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within  the  act  as  that  which  is  within  the  letter  and  intent 
also."^  And  later,  said  Pratt,  J.:  "The  only  question  is, 
whether  the  case  be  within  the  meaning  of  the  act;  for  no  mat- 
ter whether  within  the  words  or  not." '  And  Lord  Mansfield : 
"  In  remedial  cases,  the  construction  of  statutes  is  extended  to 
other  cases  within  the  reason  or  rule  of  them.'"  Some  writers 
have  assumed  that  such  is  not  the  law  now ;  and  even  in  our 
books  of  reports,  instances  may  be  found  of  judicial  dissent. 
The  brief  forms  of  the  old  English  statutes  afforded  more  fre- 
quent opportunities  for  this  sort  of  interpretation  than  do  the 
plethoric  modern  ones.  And  the  doctrine  does  not  and  never 
did  admit  of  unreasoning  application  in  all  eases  of  liberal  con- 
struction. It  is  greatly  limited ;  *  and,  it  may  be,  subjected  to 
so  many  exceptions  as  itself  to  become  rath^  the  exception 
than  the  rule.  Still,  to  its  widest  bound,  it  does  now,  as  in 
former  ages,  prevail,  in  all  cases  of  liberal  interpretation 
wherein  the  court  can  distinctly  see  that,  without  it,  the  legis- 
lative intent  •  will  not  be  carried  into  effect.*    Thus, — 

iStowel  V,  Zouch,  1  Plow.  858a,  86&  Even  thotigh  a  remedial  statute  be 

>  Hammond  v,  Webb,  10  Mod.  281,  penal  in  character  it  should  be  con- 

283.  strued  liberaUy.    Huyler  v,  Gragin 

<  Atcheson  v.  Eyeritt,  Cowpi  882,  Cattle  Ckx,  18  Stew.  (N.  J.)  892, 2  Cent 

891;  [Riggs  v.  Palmer,  116  N.  Y.  500,  204 

22  N.  E.  R  188,  6  L.  R.  A.  840, 12  Am.  «Smith,  Stat  A  Const  Law,  p.  881. 
St  R.  819;  Sullivan  v.  Oregon  Ca,  24  Lord  Kenyon,  the  great  conservative 
PaaR408L  When  statutes  confer  pow-  corrector  of  what  some  deemed  the 
ers,  impose  duties  and  provide  for  eccentricities  of  Lord  Mansfield,  once 
many  and  various  objects,  they  are  put  the  doctrine  thus:  *'In  expound- 
necessarily  couched  in  general  terms:  ing  remedial  laws,  it  is  a  settled  rule 
but  they  carry  by  implication  ail  of  construction  to  extend  the  remedy 
powers  necessary  for  the  ends  sought  as  far  (is  the  words  will  admit**' 
to  be  attamed.  Be  Neagle,  89  Fed.  R.  Turtle  v.  Hartwell,  6  T.  R.  426,  429. 
883,  6  L.  R.  A.  7a  It  is  an  established  And  see  Baa  Abr.,  Statute,  I,  6; 
rule  in  the  construction  of  remedial  Broom,  Leg.  Max.  (2d  ed.)  SO;  Dwar. 
statutes,  that  cases  within  the  rea-  Stat  (2d  ed.)  622  et  seq.;  ante,  §g  145, 
son,  though  not  within  the  letter,  of  14& 

a  statute  are  to  be  considered  as  em-  ^  Ante,  §§  70, 78, 79-81, 145, 146w 

braced  within  its  provisions;  and,  on  *  In  SL  tSi  Morris  Canal  and  Banking 

the  other  hand,  cases  not  within  the  Ca,  1  Green  (N.  J.),  192,  it  is  said: 

reason,  though  in  the  letter,  shaU  *'Thecaseisnot  within  the  words  of 

not  be  taken  to  be  within  the  stat-  the  statute,  but  is  governed  by  anal- 

ute.   Evansville  v.  Summers,  108  Ind.  ogy  thereta"    And  see  other  cases 

189,  6  West  R.  428;  W.  U.  Tel  Co.  v.  oited  to  this  section  andpoat 
Wilson,  108  Ind.  808,  6  West  R  54a 
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§  190a.  ^^ Single  woman''  construed  to  include  married 
woman  — (Bastardy).— The  English  statute  of  bastardy,  7  &  8 
Vict.,  ch.  101,  constituting  a  part  of  the  system  of  poor  laws, 
provided,  in  §  2,  "  that  any  single  woman  who  may  be  with 
child,"  etc.,  should  be  entitled  to  proceed  against  the  putative 
father  in  a  way  pointed  out,  to  enforce  contributions  for  its 
support.  And  this  privilege  was  held,  by  construction,  to  ex- 
tend to  married  vxymen  in  like  circumstances.  "  The  law  dif- 
ferently interpreted,"  said  Lord  Den  man,  0.  J.,  "would  fail  to 
reach  a  very  large  proportion  of  illegitimate  children ;  *  while 
the  reasons  of  the  law,  and  plainly  enough  the  real  intent  of 
the  legislature,  extended  equally  to  all.  Moreover,  this  case 
seems  fairly  to  be  within  a  principle  of  our  language,  every- 
where recognized,  whereby  is  put  a  — 

§  190b.  Part  for  whole. — By  a  common  figure  of  speech,  we 
often  use  a  word  of  narrow  meaning  to  signify  the  whole  of  the 
thing  to  which  it  belongs.  In  this  way,  for  example,  the  ex- 
pression ^*  a  hundred  lumds^^  is  understood  to  denote  a  hundred 
viOT^xvLg persons^  when  the  connection  and  obvious  intent  of  the 
speaker  require.  And,  more  largely,  a  writer  sometimes  men- 
tions a  thing  in  the  f of m  of  illustration ;  meaning,  and  being 
understood  to  mean,  not  only  it,  but  also  all  else  which  it  illus- 
trates. In  this  way,  and  in  proper  circumstances,  statutes  are 
construed  to  signify  more  than  they  literally  express;  as,  where 
an  act  of  parliament'  required  persons  to  make  oath  that, 
among  other  things,  "  our  sovereign  lord  King  George  is  law- 
ful and  rightful  king,"  and  they  "  will  bear  faith  and  true  alle- 
giance to  his  majesty  King  George."  The  construction  given 
it  during  a  succeeding  reign  was,  not  that  there  should  be  a 
swearing  to  support  a  dead  king,  or  that  the  statutory  com- 
mand expired  with  the  life  of  King  George,  but  that  the  name 
of  the  living  sovereign  should  take  the  place  in  the  oath  of 
the  one  deceased.'    Evidently  this  rule  of  construction,  sound 

iReg.  17.  CoUingwood,  12  Q.  B.  681»  the    bastard   child    of  a    married 

687.    The  learned  judge  also  points  woman,  who  was  to  be  considered 

out  that  this  statute  but  follows  the  single  under  the  existing  circum- 

language  of  6  Geo.  2,  ch.  81,  which  it  stances  and  for  that  purpose.**  pi  686^ 

supersedes;  "yet  Lord  Ellenborough  See  Stacey  v.  Ldnteil,  i  (^  B.  D.  29L 

and  the  whole  court  in  Rex  v.  Luffe,  >  6  Gea  8,  ch.  59,  g  1. 

8  East»  198,  held  that  an  order  might  >  Biiller  tx  Salomons^  7  Exoh.  47& 
be  made  on  the  putative  father  of 

211 


§  190c.]  CBrrBBFBETATIOK.  [BOOK  U. 

though  it  is,  can  be  safely  followed  only  by  cautious  steps. 
**  Where,**  said  Lord  Camden,  C.  J.,  "  it  is  clear  the  person  or 
thing  expressed  is  put  by  way  of  example,  the  judges  must  fill 
up  the  catalogue;  yet  we  ought  to  be  sure,  from  the  words  and 
meaning  of  the  act  itself,  that  the  thing  or  person  is  really  in- 
serted as  an  example.  •  .  •  Wherever  this  rule  is  to  take 
place,  the  act  must  be  general,  and  the  thing  expressed  mnst 
be  particular.  •  «  •  In  all  cases  that  fall  within  this  rule, 
there  must  be  a  perfect  resemblance  between  the  persons  or 
things  expressed  and  those  implied.  Thus,  for  instance,  ad- 
ministrators are  the  same  thing  with  executors;  tenant  for 
half  a  year  and  tenant  for  years  have  both  terms  for  a  chattel 
interest,  differing  only  in  the  duration  of  the  term ;  and  so  of 
the  rest,  which  I  need  not  repeat  one  by  one.  And,  in  all  these 
cases,  the  persons  or  things  to  be  implied  are  in  all  respects- 
the  objects  of  the  law  as  much  as  those  expressed."  ^ 

§  l:90e.  In  brief. —  The  doctrine  in  brief  is  that,  as  many 
times  said  in  the  course  of  these  discussions,  the  full  legislative 

1  Entiok  u  Carrington,  19  How.  St  judges  o£  the  oommon  pleaa  were 

Tr.  1029,  1060.     Wilberforce  (Stat  named,  and  it  was  held  that  aU  other 

Law,  215,  216)  has  ooUeoted,  as,  hj  judges,  inferior  as  well  as  superior, 

some  opinions,  pertaining  to  the  ia-  were  inoloded.   2  Inat  427;  8troth«r 

terpretation  oi  the  ancient  statutes  u  Hutchinson,  4  Bing.  N.  CL  Stt.    So, 

rather  than  the  modem,  the  follow-  too,  in  Westminster  the  First  (3  Edw. 

ing  illustrations:  ''The  usual  method  1,  eh.  46),  the  judges  of  the  king's 

in  which  the  language  of  ancient  bench  at  Westminster  were  put  by 

statutj^  is  extended  consists  in  the  way  of  eaoample  for  the  purpose  of 

troatment  of  particular  words  as  if  describing  all  courts  of  justioei    2 

they  were  put  for  examplea    Thus  Inst  256.    In  the  4th  chapter  of  the 

the  statute  Circumspeete  agatis  (18  same  statute  the  words  '  man,  dog  or 

Edw,  1)  directs  the  judges  to  use  cat'  include  all  animals  eeoaping 

themselves  circumspectly  in  aU  mat-  alive   from  a  wreck.    2  Inst  167. 

ters  concerning  the  Bishop  of  Nor-  Again,  the  I  Rich.  2,  oh.  12,  which 

wich  and  his  clergy, '  not  punishing  gives  an  action  for  an  escape,  men- 

them  if  they  hold  plea  in  Court  Chri»*  tions  the  warden  of  the  Fleet,  but  ez- 

tian  of  suoh  things  as  be  mere  spir^  tends  to  aU  jailers.  Piatt  u  London, 

ItuaL'    It  was  held  that  the  Bishop  1  Plow.  35;  Plummer  v.  Whichcot  T. 

of  Norwich  was  put  for  an  example,  Jones»  GO,  62l    In  the  statute  of  Olou- 

and  that  the  act  extended  to  all  cester  (6  Edw.  1,  ch.  8)  the  county 

bishops.   2  Inst  487.    The  same  view  court  is  named  for  example,  but  hun- 

was  taken  of  the  provisiojxs  of  West-  dred  courts  and  courts  baron  are  also 

minster  the  Second  (13  Edw.  1,  stat  within  the  law,  2  Inst  311;  and  in 

1,  ch.  46X  which  enumerated  wind-  ch.  11,  London  is  named  for  excel- 

ralUs*  8heep<x>tes,   cow-houses  and  lency,  but  the  act  extends  to  all  cities 

curtilagea    8  Inst  476L    In  the  31st  and  boroughs  which  have  the  nme^ 

ohapter  of  the   same   statute   the  privileges.    2  Inst  822." 
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intent,  whether  awkwardly  or  well  expressed,  and  whether  by 
the  use  of  accurate  language  or  inaccurate,  is,  when  it  can  be 
ascertained  from  the  words  of  the  statute,  collated  with  what- 
ever else  is  permissible,  to  prevail,  especially  in  liberal  construc- 
tions, over  both  the  literal  meanings  and  the  omissions  of  words.^ 
And,  to  reach  this  end,  statutes,  as  they  appear  on  their  face, 
Bxe  by  interpretation  both  contracted  and  expanded  in  their 
meanings.    Now, — 

§  190d.  Extending  and  shortening  compared, —  While  in 
rare  instances  statutes  may  be  extended  in  ttieir  meaRiiigs  as 
above  described,  courts  less  readily  and  less  frequently  deal 
with  them  so.  Oftener  the  course  is  to  restrain  them,  so  as  to 
exclude  cases  within  the  words  but  not  the  mischi^.'    And, — 

^zcqfting  out  of  operalicn. —  It  is  common,  in  the  interpreta- 
tion of  statutes  of  every  class,  to  except  out  of  their  operation 
cases  clearly  not  within  the  mischief  intended  to  be  remedied.' 
On  the  other  hand, — 

§  190e.  Penal^  not  extended. — A  penal  statute  ^<  cannot  be 
extended  by  implication  or  construction  to  cases  within  tiie  mis- 
chief, if  they  are  not  at  the  same  time  within  the  terms,  of  the 
act,  fairly  and  reasonably  interpreted."  • 

1  And  see  Houk  u  Barthold,  78  Ind.  Hart  v.  Cleis,  8  Johns.  41;  Marietta* 

2t  etc.  R  &  Ga  tx  BtepheziBOB,  M  Ohio 

SBex  V.  Parker,  2  East,  P.  C.  602L  8t  46;  a  tk  Gregory,  47  ComL  876; 
[Whai  is  not  within  the  purpose  of  Ball  «l  a,  50  Ind.  505;  Watson  u  Hall, 
Hkeaninf  ,  nor  within  the  mischief  to  46  Conn.  204 
be  remedied  by  a  statute,  cannot  be  <  Allen,  J.,  in  Verona  Central 
held  a  part  of  the  law,  though  the  Cheese  Ca  v.  Murtaugh,  50  N.  T.  314, 
literal  words  include  it  This  prinoi-  817 ;  a  vii  Jaeger,  68  Ma  408;  Huffman 
pie  is  aaomatio.  Taylor  v.  MoGill,  v.  a,  20  Ala.  40;  Toung  v,  a,  58  AK 
6  Lea  (Tenn-X  800;  Kane  u  R.  R.  Ca,  358;  Dobson  v,  a,  57  Ind.  69;  Wood 
112  Ma  84,  20  a  W.  R  582;  a  vMo  v.  Erie  By.  Ca,  78  K.  Y.  106,  [28  Am. 
Lain,  40  Ma  Api  808.  A  statute  in-  R  125;]  Gibson  n  a»  38  Ga.  571;  At- 
tending to  prohibit  an  offense  wiU  lanta  ti  White,  88  Ga.  220.  See  Will- 
never  be  applied  to  an  innocent  and  iams  v,  Evans,  1  Ex.  D.  277;  ante, 
lawful  act,  and  an  act  which  is  g  180a;  po8^,§  104;  [Hanks  v.  Brown, 
within  the  prohibitory  words  may  be  70  Iowa,  560,  44  N.  W.  B.  811;  a  v. 
Btm  shown  to  be  lawful  or  innocent.  CofBng,  8  Ind.  Api  804^  20  N.  K  R. 
a  u  Botkin,  71  Iowa,  87,  82  N.  W.  B.  615;  Bhultz  v,  Morgan,  1  Kan.  Api 
185.]  5r2,  42  Paa  R.  254;  Dudley  v.  W.  U . 

SBaa  Abr.,  Statute,  I,  5,  6;  Will-  Tel  Ca,  54  Ma  Ap.  801;  Ex  parte 

iams  V.  Prichard,  4  T.  R  2,  8;  Canal  Bailey,  80  Fla.  784;  P.  v.  Peacock,  08 

Ca  t?.  R  R  Ca,  4  Gill  ft  J.  1;  Hoi-  III  172;  Siegel  v.  P.,  106  IlL  80;  Hines 

brook  V.  Holbrook,  1  Pick.  248,  254;  v,  Wilmington  Ca,  05  N.  C.  484;  John- 

Bzxywntn.  Thomdik^  15Piok.  888, 402;  son  u  a,  68  Misa  228.] 
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CHAPTER  XXII. 

TO  WHAT  STATUTES  AND  UNDER  WHAT  CIRCUMSTANCES  THE 
PROCESSES  OF  CONTRACTION  AND  EXPANSION  OF  MEAN- 
INGS ARE  APPLIED. 

§  191.  Meaning  plain. — When  the  meaning  of  a  statute  of 
any  sort  is  plain  on  its  face,  it  can  be  extended  or  shortened  by 
the  coarts  only  in  its  effects}  They  are  not  justified  in  inter- 
preting what  needs  no  interpretation ; '  their  duty  is  simply  to, 
carry  out  the  expressed  legislative  purposes  and  intent.* 

Elseiohere — Here, —  It  was  deemed  that  the  perspicuity  and 
usefulness  of  these  discussions  would  be  promoted  by  present- 
ing this  subject  of  the  strict  and  liberal  interpretation  under 
various  aspects,  from  diverse  points  of  observation.  Therefore 
the  general  doctrine  and  distinctions  were  stated  in  a  chapter 
a  considerable  way  back.^  And  in  the  last  chapter  the  topic 
was  further  and  differently  unfolded.  The  title  of  this  chapter 
has  informed  the  reader,  that  in  it  a  third  aspect  of  the  doctrine 
will  be  presented. 

§  192.  Things  odious  —  Tilings  favored  —  (Strict  —  Lib- 
eral).—  There  are  things  which  the  law  deems  odious ;  not  as 
being  unnecessary,  but  in  the  sense  in  which  a  father  feels  it 
odious  to  inflict  needful  chastisement  on  a  child;  and,  on  the 
other  hand,  there  are  things  in  which  the  law  delights.  To 
things  odious  is  applied  the  strict  interpretation;  to  things 
favored,  the  liberal :  as  a  father,  in  chastising  his  child,  would 
keep  within  the  necessity  of  the  case  to  the  letter;*  while,  in 
bestowing  a  merited  reward,  he  would  cast  in  something  also 
from  affection.    For  example, — 

Instances  of  liberal — {Remedial — Suppressing  fraud — Bene- 
ficial).—  The  law  loves  harmony  and  right;  therefore  it  con- 
strues remedial  statutes,  made  to  amend  defects  in  the  prior  law, 
liberally;*  it  loves  honesty  and  fair  dealing,  so  construes  lib- 

1  Ante,  %  122  et  aeq.  *  Ante,  ^§  119, 120. 

3  Ante,  §§  72, 116  and  note.  •  Ante,  §  190e. 

^  Ante,  %  70.  And  see  CearfosB  v.  a,       ^Ante,  §  189d;  1  BL  Com.  86»  87; 
42  Md.  40a  Broom,  Leg.  Max.  (2d  ed.)  60;  S.  u 
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orally  statutes  to  suppress  frauds,^  as  far  as  they  annul  the 
f randolent  transaction ; '  and,  generally,  it  employs  a  liberal  in- 
terpretation for  such  written  laws  as  operate  beneficially  for 
those  whom  they  immediately  concern.'  On  the  other  hand, — 

Strict — {Hardships — Forfeitures — Depriving  of  rights), — 
Enactments  of  the  opposite  tendency,  taking  away  rights,  work- 
ing forfeitures,^  or  creating  hardships  of  any  kind,  it  construes 
strictly.*    Again, — 

§  193.  In  depriyation^  strict — (Penal— Forfeiture^  again— 
Against  liberty  —  Summary  process).— The  law  delights  in 
the  life,  liberty  and  happiness  of  the  subject;  consequently  it 
deems  statutes  which  deprive  him  of  these,*  or  of  his  property, 
however  necessary  they  may  be,  in  a  sense  odious.  For  which 
and  for  kindred  reasons,^  as  well  as  because  every  man  should 

Stephenson,  2  Bailey,  834;  Neal  u  L.  ed.  624.    Mechanics'  lien  laws  are 

Moultrie,  12  Qa.  104;  Brown  v,  Thomp-  to  be  strictly  construed.    Williams 

son,  14  Bush,  538,  [29  Am.  R.  416;]  a  v.  Vanderbilt,  145  111.  238,  34  N.  R  R. 

fK  Blair,  82  Ind.  313;  ante,  %  120.  476.    Contra,  KendaU  vl  Hymes,  96 

1  Twyne's  Case,  3  Ca  80&,  82a;  Gad-  Wi&  659, 71  N.  W.  R 1039;  Pinkerton 

Qgan  V.  Kennet»  Cowp.  482,  484.  v.  Le  Beau,  3  a  D.  440,  54  N.  W.  B. 

'  "  Statutes  against  frauds  are  to  be  97.  Homestead  laws  are  to  be  liber- 
liberally  and  beneficially  expounded,  ally  construed.  Wright  v,  Whittick, 
This  may  seem  a  contradiction  to  the  18  Cola  64,31  Paa  R  490;  Kolb  v. 
last  rule  [that  penal  statutes  are  to  Raisor,  17  Ind.  Api  551, 47  N.  £•  R  177, 
be  construed  strictly],  most  statutes  So  statutes  relating  to  adoption  of 
against  frauds  being  in  their  conse-  children.  Parsons  v.  Parsons,  101 
quences  penal.  But  this  difference  Wis.  76, 77  N.  W.  R  147.  So  statutes 
ishere  to  be  taken:  where  the  stat-  allowing  redemption  of  lands  sold 
ute  acts  upon  the  offender,  and  in-  for  taxes.  Poling  v.  Parsous,  88  W. 
flicts  a  penalty,  as  the  pillory  or  a  fine,  Va.  80, 18  &  K  R  379.] 
it  is  then  to  be  taken  strictly;  but  ^Baa  Abr.,  Statutes,  I,  6,  7;  Salt- 
when  the  statute  acts  upon  the  of-  ers  v.  Tobias,  3  Paige,  338;  Smith  r. 
fense,  by  setting  aside  the  fraudulent  Spooner,  3  Pick.  229;  SewaU  v.  Jones, 
transaction,  here  it  is  to  be  construed  9  Pick.  412;  Sullivan  v.  Park,  33  Ma 
liberally."  lBLCk)m.8a  To  the  last  488;  i>o«f,  §  19a 
point  is  also  Gumming  v.  Fryer,  Dud-  ^  See  further,  as  to  these  distinc- 
ley  (Oa.),  182;  Carey  «.  Giles,  9  Qa.  tions,  Jortin  v.  Southeastern  Ry.  Ca, 
258;  Smith  v.  Moffat,  1  Barb.  65.  And  3  Eq.  R  281,  24  Law  J.  (N.  &)  343,  1 
see  Ellis  u  Whitlock,  10  Ma  78L  Jur.  (N.  a)  433,  31  Eng.  L.  &  Eq.  320. 

sBaa  Abr.,  Statutes,  I,  7,  9.  [The  ^Antey  g  1896;  Reg.  v.  Banes,  Holt, 
statutes  authorizing  a  recovery  for  512,  515.  [Statutes  regulating  pro- 
death  by  wrongful  act  are  to  be  con-  oeedings  for  the  condemnation  of 
strued  as  remedial  acts,  liberally,  private  property  are  construed 
Hayes  v.  WiUiams,  17  Cola  465,  30  strictly.  Fork  Ridge  Ass^n  v.  Redd, 
Paa  R  852.  Assignment  statutes  83  W.  y&  262, 10  a  R  R  405.] 
need  not  be  strictly  construed.  Cun-  ^  "  The  rule  that  penal  laws  are  to 
ningham  v,  Norton,  125  XJ.  a  77,  31  be  construed  strictly  is  perhaps  not 
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be  able  to  know  oertainly  when  be  is  guilty  of  crime,^  statates 
which  subject  one  to  a  punishment  or  penalty,*  or  to  forfeit- 
much  less  old  than  construotion  it-  those  which  are  enumerated.  If  this 
self.  It  is  founded  on  the  tenderness  principle  has  ever  been  raoognised 
of  the  law  Ibr  the  rights  of  individ-  in  expounding  criminal  law,  it  has 
uals;  and  on  the  plain  principle  that  been  in  cases  of  considerable  irrita- 
the  power  of  punishment  is  vested  in  tion,  which  it  would  be  unsafe  to 
the  legislative,  not  in  the  judicial,  de-  consider  as  precedents  fcnrming  a 
partment  It  is  the  legislature,  not  general  rule  tor  other  case&"  Jlar- 
the  court,  whick  is  to  define  a  orime  eiiail,  GL  J.,  in  XJ.  S.  v.  Wiltberger,  5 
and  ordain  its  punishment  It  is  said  Wheat  70.  06, 90.  "  When  a  law  im- 
that,  notwithstanding  this  rule,  the  poses  a  punishment  wliloh  acts  upon 
intention  of  the  la  w-naker  must  gov-  the  offender  alone^  and  not  as  a  repa- 
ern  in  tlie  oenBtmotion  of  peaal  as  ration  to  the  paf ty  injured*  and 
well  as  other  statutes.  This  is  trua  where  it  is  entirely  within  the  dis- 
But  this  is  not  a  new,  independent  cretion  of  the  law-giver,  it  will  not 
rula  which  subverts  the  old.  It  is  a  be  presumed  that  he  inteaded  it 
msdifiotttion  of  the  ancient  maxim,  should  extend  further  than  is  ex- 
and  amoimts  to  this:  that  though  pressed;  and  humanity  would  re- 
penal  laws  are  to  be  construed  strictly,  quire  that  it  should  be  so  limited  in 
they  are  not  to  be  construed  so  the  construction."  Johnson,  J.,  in  & 
strictly  as  to  defeat  the  obvious  in*  v,  Stephenson,  2  Bailey,  884  88& 
tention  of  the  legislature.  The  maxim  And  see  Com.  v,  Loring,  8  Pick.  370; 
is  not  to  be  so  applied  as  to  narrow  U.  S.  u  Wiggles  worth,  2  Story,  869; 
the  words  of  the  statute  to  the  ex*  Strong  v.  Stebbins,  5  Ck>w.  210;  Ve- 
duaion  of  OMses  which  those  words,  rona  Central  Cheese  Factory  v,  Mur- 
in  their  ordinary  acceptation,  or  In  taugh,  4  Lans.  17. 
that  sense  in  which  the  legislature  ^Beccaria  on  Crimes,  ch.  11;  Liv- 
has  obviously  used  them,  would  com-  ingston,  J.,  in  The  Enterprise,  1 
prehend.    The  intention  of  the  legis-  Paine^  82. 

lature  is  to  be  collected  from  the  ^Ante,  §  119;  Andlrews  v.  U.  &,  2 
words  they  employ.  Where  there  is  Story,  202,  218;  Com.  v.  Martin,  17 
no  ambiguity  in  the  words,  there  is  Masa  589;  Com.  v.  Keniston,  5  Pick, 
no  room  for  construction.  The  case  420;  Carpenter  v.  P.,  8  Barb.  003, 605; 
must  be  a  strong  one,  indeed,  which  S.  v.  Upchurch,  9  Ire^  454;  Van  Rens- 
would  justify  a  court  in  departing  selaer  v,  Onondaga,  1  Cow.  448;  Seav- 
from  the  plain  meaning  of  words,  es-  ing  v.  Brinkerhoff,  5  Johna  Ch.  829; 
pecially  in  a  penal  act  in  search  of  Courteen*s  Case,  Hob.  270;  Searle  v. 
an  intention  whioh  the  words  them-  Williams,  Hob.  288;  Hall  v.  &,,  20 
selves  did  not  suggest  To  deter-  Ohio,  7;  Warner  u  Com.,  1  Pa.  St 
mine  that  a  case  is  within  the  in-  154^  [44  Am.  D.  114;]  S.  r.  Solomons,  8 
tention  of  a  statute,  its  language  Hill  (S.  C),  96;  Bettis  v.  Taylor,  8 
must  authorize  us.to  say  sa  It  would  Port  564;  Van  Valkenburgh  v.  Tor- 
be  dangerous  indeed  to  carry  the  rey,  7  Cow.  252;  Hughes  u  S.,  1  Eng. 
principle,  that  a  case  whioh  is  within  181;  Reed  v.  Davii^  8  Pick.  614,  617; 
the  reason  or  mischief  of  a  statute  U.  S.  v,  Starr,  Hempw  469;  XJ.  S.  v. 
is  within  its  provisions,  so  far  as  to  Ramsay,  Hemp.  481;  XJ.  S.  v,  Beaty, 
punish  a  crime  not'  enumerated  in  Hemp.  487;  U.  S.  v.  Ragsdale,  Hempi 
the  statute,  because  it  is  of  equal  497;  Lair  v.  Killmer,  1  Dutcher,  622; 
atrocity  or  of  kindred  character  with  Gunter  v.  Leokey,  80  Ala.  691;  S.  v. 
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nre,^  or  a  sammarj  process '  calcalated  to  take  away  his  oppor- 
tHoity  of  making  a  full  defense,  or  in  any  way  deprive  him 
of  his  liberty,*  are  to  be  construed  strictly.  And  the  degree  of 
strictness  will  depend  somewhat  on  the  severity  of  the  ponish- 
ment  they  inflict.* 

Derogation  of  oomvMn  law  —  {Testify  for  self). —  Though  a 
statute  in  derogation  of  the  common  la  w  <^ — as,  for  example,  per- 
mitting a  party  to  testify  for  hims^f  in  his  own  cause  * —  is  to 
be  construed  strictly,  the  reason  for  this,  we  have  seen,^  is  dif- 
tewat} 


•Wbohikme,  18  La.  Ijl  876;  Gibson  «l  a  «l  BlaDd,  144  Ho.  Q8i  46  a  W.  B. 

€U880a.67t  440,41L.RiL  297.] 

Doable  damages.^  A  statute  giv-  *  Pierce's  Case,  16  Ma  25&  [A  stat- 
ing a  party  double  damages  is  to  be  ute  giving  to  the  state  a  right  of 
coDstroed  strictly.  Smith  v.  Causey,  appeal  in  a  orimisial  case  is  to  be 
22  AJa.  568;  Bay  City,  eta  B.  R.  Ca  strictly  construed  a  v.  Clipper,  142 
v.  Austin,  21  Mich.  890;  Cohn  v.  Ma  474,  44  a  W.  R  264] 
Neeyes,  40  Wi&  89a  And  see  fur-  <See  Randolph  u  a,  9  Tex.  621; 
ther  as  to  this  class  of  statutes,  Le  post,  g  199. 

Forest  v.  Tolman,  117  Mass.  109,  [19  *  Sibley  r.  Smith,  2  Mich.  486;  Sugar 

Am.  R  400;]  Swift  u  Applebone,  23  v.  Sackett,  18  Oa.  462;  Bathbun  v, 

Mich.  252;  post,  §  196a.    [Statutes  Acker,  18  Barb.  898;  ante,  %  155. 

imposing  a  penalty  on  common  car-  *Hotaling  n,  Croniae^  2  CaL  60; 

riers  for  overcharges  in  freight  are  Warner  v*  Fowler,  8  Md.  25. 

subject  to  rigid  construction.    Hall  ^  Anie,  g  189a. 

17.  R  R  Ca,  44  W.  Va.  36,  28  a  R  R  ^Granting  fk*anchise.— A  statute 

754,  41  L.  R  A.  669.    ** Citizen*'  in  granting  a  franchise,  as  a  turnpike 

penal  statuta    Baldwin  v.  Franks,  charter,  is  to  be  construed  strictly. 

120  U.  a  678,  SO  L.  ed.  766.]  Ante,  g  119;  a  v.  ClarksviUe  ART. 

^Ante,%  192;  U.  a  v.  Eighty-four  P.  Ca,  2  Sneed,  8a  See  also  Academy 

Boxes  of  Sugar,  7  Pet  458;  a  v.  Dill,  of  Fine  Arts  v.  Philadelphia,  22  Pa. 

2  Sneed,  414.  St  496.    [Statutes  conferring  power 

^Ante,  g  119;  Logwood  r.  Planters'  to  impose  taxes  must  be  construed 

A  Merchants'  Bank,  Minor,  28;  Chil-  strictly,  and    delegated    corporate 

dress  v,  McGehee,  Minor,  181 ;  Craw-  powers  to  municipalities  —  particu- 

ford  V.  a.  Minor,  148;   Yancey  v,  larly  those  that  are  out  of  the  usual 

Hankins,  Minor,  171;  Hale  v.  Burton,  range,  or  which  touch  the  right  of 

Dudley  (Qa.),  105.  the  citizen  to  liberty,  property  or  any 

CoBtempti    of  court — Statutes  common-law  rights  — must  be  con- 

against  contempts  are  strictly  inter-  strued  strictly.    Ex  parte  Sims,  40 

preted.    Maxwell  u  Biyee,  11  Nev.  Fla.  — ^,  25  S.  R  280;  Ex  parte  Flor- 

218.    [Attachment  laws  are  strictly  ence,  78  Ala.  419;  Kirkham  v.  Rus- 

oonstrued.    Lederer  v.  Rosenthal,  99  sell,  76  Va.  956;  Brenham  v.  Water 

Wis.  285,  74  N.  W.  R  971.    A  corrupt  Ca,  67  Tex.  542,  4  S.  W.  R  143;  Cor- 

practioe  act  providing  for  forfeiture  Tallis  v.  Carlile,  10  Greg.  139,  45  Am. 

of  office  and  criminal  punishment  R  134;  Barber  v.  Asphalt  Co.,  51  La. 

must  be  given  strict  construction.  An.  1345,  26  a  R  70;  Ratan  Ca  u 
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§  194.  Meaning  of  strict  interpretation. —  Such  statutes  are 
to  reach  no  further  in  meaning  than  their  words  ;^  no  person 
is  to  be  made  subject  to  them  by  implication,'  and  all  doubts 
concerning  their  interpretation  are  to  preponderate  in  favor 
of  the  accused.'  Only  those  transactions  are  covered  by  them 
which  are  within  both  their  spirit  and  their  letter.^ 

§  195.  Revenue  laws^  including  taxation. —  It  being  the 
duty  of  all  persons  to  bear  their  several  proportions  of  the  pub- 
lic burden,  statutes  imposing  taxes  are  not  penal,  and  they 
should  be  liberally  interpreted.*  But  connected  with  and  aid- 
ing in  the  levying  and  collecting  of  taxes,  there  may  be  and 
are  penal  statutes,  to  be  construed  strictly.*  And  so  it  is  with 
the  other  classes  of  revenue  laws.  Their  primary  object  being 
the  collection  of  duties,^  not  the  punishment  of  crime,  they  are 
in  the  ordinary  case  construed  liberally  as  being  remedial.^ 

Ratan,  9  N.  M.  70,  40  Paa  R.  898.  ^POst  g§  ddO,  282;  Gearfoss  v.S.,42 

Aid  grants  to  railroads  are  to  be  Md.  403. 

strictlj  construed  against  the  com-  ^ComwaU  v,  Todd,  88  Conn.  448. 

pany.    Demaree  v.  Johnson,  150  Ind.  But  see  Daines  v.  Heath,  8  C  B.  988, 

419,  49  N.  R  R  106^]  94t    And  see  Alter  u  Shepherd,  27 

Taking  land.—  So  of  one  taking  La.  An.  207. 

the  land  of  indiylduals  for  the  public  Special  exemptlon8.~Corre8pond- 

use.    Ante,  §119;  Sharp  i;i.  Speir,  4  ingly,  therefore,  statutes  oonf erring 

HUl  (N.  Y.),  76;  Sharp  v.  Johnson,  4  special  exemptions  from  the  general 

HiU  (N.  Y.),  92,  [40  Am.  D.  25a]    See  burdens  should  be  strictly  oonstrued. 

also  Rathbun  v.  Acker,  18  Barb.  89a  &  v.  Mills,  5  Vroom,  177;  [Robertson 

1  Ante,  §'§  119, 189a,  190«;  P.  u  Pea-  v.  New  Orleans,  45  La.  An.  617, 12  a 

oock,  98  lU.  172l  B.  758;  Louisville  v.  Bank,  174  U.  a 

*6.v.  McOmber,  6  Vt  215;  Rex  v.  489,  48  L.  ed.  1039;  P.  v.  Seminary, 

Mitchell.  2  East,  P.  C.  936. 937;  Rex  v.  174  III  177,  61  N.  E.  R  198;  B'ord  «. 

Hammond,  2  East,  P.  C.  1119, 1  Leach,  Delta  Qa,  164  U.  a  662,  41  L.  ed.  690. 

444;  Leonard  v.  Bos  worth,  4  Conn.  Where  two  constructions  are  possible 

421 ;  a  v.  Sumner,  10  Vt  587,  [83  Am.  for  a  salary  act,  that  most  advanta- 

D.  219;]  a  V,  Sanford,  1  Nott  &  MoC  geous  to  the  state  will  be  adopted. 

512,  615;  Rex  v,  Parker,  2  East,  P.  a  Madden  v.  Hardy,  92  Tex.  618,  50  a 

592, 1  Leach,  820,  note;  Rex  v.  Hick-  W.  R.  926;  Tyrrell  v.  New  York,  159 

man,  1  Leach,  818,  2  East,  P.  G.  598;  N.  Y.  289,  58  N.  £.  R.  1111.]    See  also 

U.  a  V.  Wigglesworth,  2  Story,  869;  Com.  v.  Maryland,  82  Md.  501. 

Rawson  v.  S.,  19  Conn.  292;  U.  a  v.  «  Coleman  v.  Hart,  87  Wi&  180. 

Wilson,  Bald  78, 102;  The  Harriet,  1  ^U.  a  r.  Twenty-eight  Packages, 

Story,  251;   Bell  v.  Dole,  11  Johns.  Gilpin,  306^  826.    And  see  Attorney- 

178;  post,  ^  220.  General  v.  Radloff,  10  Exch.  84^  26 

3  The  Enterprise,  1  Paine,  82;  U.  a  Eng.  L.  ft  Eq.  4ia 

r.  Wigglesworth,  2  Story,  369;  P.  «.  ^xj.  a  r.  Hodson,  10  Wall  895, 406; 

Howell,  4  Johna  296;  Com.  v.  Ma-  Cliquot's  Champagne,  8  Wall  114^  145. 
comber,  8  Masa  254;  Kent  u  a,  8 
Blackf.  163;  post,  §  2ia 
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OH.  XXH.]  WHAT  AUD  WQEN  OOIJTBACT,  BTO.  [§  196a. 

Bat  a  crime  connected  with  these  laws  must,  in  reason,  be  like 
any  other,  requiring  the  statute  creating  it  to  be  strictly  con- 
strued.^ And  it  is  the  same  of  any  penal  forfeiture  in  the  nat- 
ure of  punishment.*  The  general  object  of  revenue  laws  being 
remedial,  the  forfeitures  and  penalties  by  which  they  are  en- 
forced in  civil  forms  of  action  do  not,  in  principle,  require  so 
strict  a  construction  of  the  provisions  which  declare  them  as 
is  given  to  laws  inflicting  imprisonment  or  death.  But  surely 
most  of  them  should  be  deemed  equal  in  this  respect  to  the 
statutes  which  give  double  damages,  and  which,  we  have  seen, 
are  Interpreted  strictly.'  Still  the  doctrine  of  the  courts  ap- 
pears to  be,  especially  of  late,  that,  even  as  to  these  provis- 
ions, the  revenue  laws  shall  be  construed  liberally,  not  in  the 
extreme  sense,  yet  not  strictly,  but  in  a  sort  of  equipoise  be- 
tween the  two  interpretations.* 

§  195a.  Costs  —  are  unknown  at  the  common  law;  they  are 
the  mere  creatures  of  statutes.^  Where  they  are  simply  an  in- 
demnity to  the  party  receiving  them,*  for  his  expenditures  in  the 
case,  and  the  like,  they  would  seem  in  reason  to  be  remedial, 
requiring  a  liberal  construction  of  the  statute.'^  On  the  other 
hand,  where  they  are  penal  in  their  nature,  the  contrary  must 
be  the  reasonable  consequence.  The  question  has  not  been 
much  illumined  by  adjudication,  but  generally  the  statutes 

1 U.  a  V.  Buzzo,  18  Wall  126.  v,  Olney,  1  Abb.  (U.  B,)  275;  U.  &  v. 

«U.  a  v.  Eighty-four    Boxes   of  Willetts,  5  Ben.  280;  Taylor  r.  U.  a. 

Sugar,  7  Pet  468»  462,  46a    And  see  8  How.  (U.  a)  197.    See  also  AdaiHB 

Clifton  u  U.  a,  4  How.  (U.  a)  242.  v.  Bancroft,  8  Sumner,  884;  U.  a  v. 

*  Ante,  %  195,  note,  ^   [Revenue  stat^  Wiggles  worth,  2  Story,  869;  Dwar. 

utes  must    be    construed    strictly  Stat  (2d  ed.)  642;  Rex  v.  Hymen,  7 

against   the   government    Rioe    u  T.  R  586;  Walwin  v.  Smith,  1  Salk. 

U.  a,  58  Fed.  R.  910.    In  case  of  177;  Mayor  tt  Davis,  6  Watts  &  a 

doubt  in  the  construction  of  a  cus-  269;  [U.  a  v.  Stovall,  183  U.  a  1,  88 

toms  act,  the  court  should  resolve  L.  ed.  555;  Prather  v,  U.  a,  9  D.  GL 

the  doubt  in  favor  of  the  importer.  Ap.  82.] 

American  Ca  v.  Worthington,  141  ^Crim.  Pra,  I,  §  1818;  a  v.  Kinne, 

U.  a  468,  85  Ll  ed.  821.]  41  N.  H.  288;  [Atwater  v.  Russell,  49 

<  U.  a  r.  Three  Tons  of  Coal,  6  Bis.  Minn.  57, 52  N.  W.  R  26;  a  v.  Dues- 

879;  U.  a  V.  One  Hundred  Barrels  trow,  70  Mo.  Api  811;  Hodge  v.  P., 

Spirits,  1  Dill  49,  2  Abb.  (U.  a)  805;  78  IlL  Ap.  878;  Wallace  v.  Sheldon, 

U.  a  V.  Watts,  1  Bond,  580;  U.  a  tx  56  Neb.  55, 76  N.  W.  R  418;  Dobler 

Barrels  of  High  Wines,  7   Blatoh.  v.  Warren,  174  IlL  92, 50  N.  E.  R  104a ] 

459;  U.  a  V.  Mynderse,  7  Blatch.  488;  •  Harold  v.  Smith,  5  H.  ft  N.  88t 

Twenty-eight  Cases,  2  Ben.  68;  U.  a  7  Durkin's  Case,  2  Lewin,  168. 
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§  196.]  IKTEBPRSTATION.  [bOOK  II. 

giving  costs  appear  to  have  been  strictly  coikstraed.^  As  to 
the  English  doctrine,  says  a  late  writer:'  ''The  statute  of 
Gloucester,  giving  costs,  was  held  in  one  case  to  be  remedial ; ' 
and,  though  elsewhere  it  was  said  that  statutes  giving  costs 
were  to  be  construed  strictly/  this  dictum  has  been  since  de« 
dared  to  be  '  hardly  consistent  with  the  principle  upon  which 
the  statute  of  Gloucester  has  been  interpreted.' '" 

DmUe  costs. — A  statute  allowing  double  costs  is  plainly 
penal,  to  be  construed  strictly.*    Now, — 

§  196.  Strict  aad  liberal^  to  difltorent  elanses. — Each  entire 
statute  is  not  necessarily  to  be  interpreted  in  one  way,  bnt  the 
clauses  will  be  dealt  with  differently  when  from  their  aatves 
they  .ore  subject  to  different  rules.  For  exam^,  an  adt  may 
be  in  part  ,penal  and  in  part  remedial,  and  then  the  penal  part 
will  be  construed  strictly  and  the  remedial  liberally.^  Within 
tins  doctrine, — 

Penaiy  both  liberal  mnd  strict. —  While  the  parts  of  a  penal 
statute  which  subject  to  punishment  or  a  penalty  are,  from 
their  odious  nature,  to  be  construed  iM^rictly,*  those  which  ex- 
empt from  penal  consequences  will,  because  of  their  opposite 
diaraoter,  receive  a  liberal  interpretation.    Thus, — 

Trade^  not  qiud^^. — Lord  Mansfield^  speaking  of  the  offense, 
under  an  old  English  statute,  of  exercising  a  trade  —  ^'  set  up, 
occupy,  use,  or  exercise  "  —  withoutthe  statutory  qualifications, 
said:  ^'The  constructions  made  by  former  judges  have  been 
favorable  to  the  qualifications  of  the  persons  attacked  for  exer- 
cising the  trade,  even  where  they  have  not  actudUy  served  ap- 
prenticeships. They  have  by  a  liberal  interpretation  extended 
the  qualifications  for  exercising  the  trade  much  beyond  the 
letter  of  the  act,  and  have  confined  the  penalty  and  prohibition 
to  cases  precisely  within  the  express  letter.''  And,  in  the  case 
in  judgment,  it  appearing  that  the  defendant  had  not  served 

iDent  V,  S.,  42  Ala.  514;  Cone  v.  Hardw.  865,  S57;  Cone  «l   Bowlees, 

Bowles,  1  Salk.  305;  [S.  v.  Duestrow,  tuprcu 

70  Ma  Api  811;  Montgomery  v.  Fob-  *Bez  «l  York,  1  A.  &  E.  82fl^  884, 

ter,  54  Ala.  62;  S.  v.  Brewer,  69  Ala.  by  Lord  Denman,  C.  J. 

180;  fVizmiiig  v.  a,  47  Ark.  442,  2  a  «  Prescott  v.  Otterstatter,  85  Fa.  St 

W.  R.70.]  684.    See  anfe,  g  198,  note. 

3  Willx  Stat  Law,  231, 282.  ?  Hyde  v.  Ck>gan,  2  Doug.  899^  70A. 

s  Ward  V.  Snell,  1  EL  BL  10,  la  ^Ante,  §§  119, 1896, 192, 196^  196. 

<Rex   u    Glastonby,   Ca&    temp. 
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OH.  XXII.]  WHAT  AST)  WHEN  CONTBACT,  ETC.  [§  197. 

an  apprenticeship  to  the  trade  in  qnestion,  oonsequentlj  that 
he  was  not  qualified  within  the  letter  of  the  statute,  he  was 
still  held  not  to  be  within  its  penalties,  though,  having  entered 
into  a  partnership  with  a  qualified  persoa,  he  had  shared  the 
profits  ami  losses  of  the  partnership,  yet  had  not  exercised  the 
trade  personally.'    And,  in  general  terms, — 

Liberal  in  favor  ofd'efendimtSj  strict  against  them. —  **  Penal 
statute?,"  says  Hawkins,  "are  construed  strictly  against  the 
subject,  and  farorably  and  equitably  for  hira."'  Or,  in  the 
words  of  Gould,  J.:  "In  expounding  penal  statutes, it  is  an  es* 
tablished  rule  that  Hhe  constamctioir  must  be  strict  as  against 
the  d^endant,  but  liberal  in  his  fwoorP  *  And  this  compress- 
ing on  the  one  side,  and  expanding  on  the  other,  constitute  to- 
gether what  is  meant  by  the  books  when  they  speak  of  con- 
struing this  class  of  statutes  strictly.  So  that  not  unfrequently 
the  interpretation  is  carried  further  on  the  liberal  side  in  these 
p^ial  statutes  than  in  any  other.*    Again, — 

§  197 «  Conflicting  demands  for  strict  and  liberal. —  A  single 
and  indiyisible  provision  of  a  statute  may  be  such  as  to  demand,^ 
for  one  reason,  a  strict  interpretation,  and  a  liberal  for  another. 
In  which  case  the  interpretation,  thus  subjected  to  two  oppo- 
site forces,  will  not  yield  fully  to  either;  but  it  will  be  between 
the  two  extremes.*    For  example, — 

iR^nardf.  Cbaae,lBur..2,  d.  The  month.**    [When  a  penal  statute  is 

statute  is  5  Eliz.,  ch.  4^  g  81,  the  mate-  made  to  apply  only  to  a  certain  class 

rial  words  of  which  are:  "It  shall  of  persons,  the  description   of  the 

not  b«  lawful  for  any  person,  etc.,  to  class  becomes  descriptive  of  Hie  of* 

set  up,  occupy,  use,  or  exercise  any  fense;  and  membership  in  that  olass 

craft,  mystery,  or  occupation  now  becomes  of  the  essence  of  the  offense, 

used  or  occupied  within  the  realm,  Moore  v,  Sw,  58  Neb.  831,  74  N.  W.  R. 

eta,   except  he    shall   have    been  819.] 

brought  up  therein  seven  years  at  *  1  Hawk.  P.  G  (Curw.  ed.^  p.  90, 

the  least  as  an  apprentice  in  manner  §  S. 

and  form,  eta ;  nor  to  set  any  person  *  Myers  v.  S.,  1  Ck>nn.  602.    And  see 

on  work  in  such  mystery,  art,  or  S.  v.  Upchuroh,  9  Ire.  454^  and  the 

occupation,  etc.,  except  he  shall  have  observations  of  Lord  Mansfield  in 

been  apprentice  as  is  aforesaid;  or  Rex  v.  Parker.  2  East,  P.  C.  692L    See 

else,  having  served  as  an  apprentice  also  U.  S.  v.  New  Bedford  Bridge,  1 

as  is  aforesaid,  shall  or  will  become  Woodb.  ft   M.  401;  Warrington  r. 

a  journeyman,  or  be  hired  by  the  Furbor,  8  East,  242,  245;  [S.  u  Bry- 

year;  upon  pain  that  every  person  ant,  90  Ma  534,  7  West.  R.  748,  citing 

willingly  offending  or  doing  the  oon-  §§  198, 194  and  227  of  this  work] 

trary  shall  forfeit  and  lose  for  every  ^  Ante^  %  191 :  po«f,  §  199. 

defkult  forty  shillings   for    every  *  And  see  antey  §§  195, 195a* 
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§  198.]  INTEBPBETATION.  [BOOK  11. 

Imprisonment  for  debt — A  statute  authorizing  imprison- 
ment for  debt  is  remedial  because  designed  to  coerce  payment, 
and  penal  because  depriving  persons  of  their  liberty.  While, 
therefore,  it  cannot  on  the  one  hand  be  overmuch  condensed 
in  the  interpretation,  it  cannot  on  the  other  be  extended  to  in- 
clude cases  not  within  its  terms.^  Again,  to  present  the  doc- 
trine in  a  somewhat  different  aspect, — 

Two  constructions  as  to  jurisdiction, — A  statute  creating  a 
limited  jurisdiction  should  be  construed  strictly  as  to  its  ex- 
tent,' and  liberally  as  to  the  mode  of  proceeding.' 

§  198.  Exceptions  as  to  strict^  for  criminal  statute.—  Even 
as  against  defendants,  not  every  criminal  statute  is  to  be  strictly 
construed.    Thus, — 

Jurisdiction^  again. —  While,  to  the  extent  stated  in  the  last 
section,  and  as  to  statutory  jurisdictions  out  of  the  course  of 
the  common  law,^  and  perhaps  in  some  other  cases,  jurisdic- 
tional statutes  are  strictly  construed,  the  rule  has  nothing  to 
do  with  the  civil  or  criminal  character  of  the  suit.  Jurisdic- 
tional and  other  like  statutes  made  for  the  advancement  of 
justice  are  remedial,  to  be  interpreted  liberally  equally  in  civil 
causes  and  in  criminal.'  And  a  question  of  jurisdiction  may  be 
solved  in  favor  of  the  tribunal  exercising  it,  as  well  against  the 
defendant  in  a  criminal  cause  as  in  a  civil;  the  rule  of  strict 
construction  does  not  apply.'    So, — 

The  county  —  {Yenue). — It  is  of  little  consequence  to  one 
arraigned  for  crime  in  what  county  he  is  tried,  consequently 
legislative  acts  determining  the  venue — that  is,  the  place  of 
trial  —  are  not  construed  strictly.^    Again, — 

• 

1  Hathaway  v,  Johnson,  65  N.  Y.  98,  Wynne,  8  Yerg.  62;  Wakefield  v.  S., 

95,  [14  Am.  R.  186,1  citing  Sturges  6  Ind.  195;  O'Brian  v,  a,  13  Ind.  869. 

u  Crowninshield,  4  Wheat  132,  200;  (MitcheU  v.  MitcheU,  1  Gill,  66; 

Von  Hoffman  v.  Quincy,  4  Wall.  535.  a  v.  Towle,  48  N.  H.  97. 

«a  t?.  Anderson,  3  Tenn.  6,  [5  Am.  «  Smith  u  P.,  47  N.  Y.  830,  341. 

D.  648;]  Shawnee  u  Carter,  2  Kan.  Tp.  ^  Hulse,  3  Hill(N.  Y),  309. 319; 

115.    [But  not  so  strictly  as  to  defeat  Nash  v.  a,  2  Qreene  (Iowa),  286;  2 

manifest    legislative    intention,   as  Hawk.  P.  Q  (Curw.  ed.),  oh.  29,  §  52. 

shown  by  treaty.    In  re  Ross,  140  [The  words '*  change  of  venue  "and 

U.  a  480,  35  L.  ed.  681.]  **  removal  of  causes,"  in  statutes  au- 

'  Russell  V.  Wheeler,  Hemp.  3.  thorizing  the  transfer  of  cases,  are 

*  Hartley  v.  Hooker,  Ck)wp.  523, 524;  interchangeable,    a  u  Wofford,  119 

Hudson  r.  Tooth,  8  Q.RD.  46;  Pierce  Ma  875.34  a  W.  R.  764    See  also 

«.  Hopper,  1  Stra.  249, 260;  Walker  v.  P.  v.  Hurst,  41  Mich.  828, 1  N.  W.  R 
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<JH.  3UUI.]  WHAT  AIQ)   WHEN  OONTBACT,  ETC.  [§  199. 

Preliminary  arrest —  Though,  in  general,  statutes  authoriz- 
ing imprisonment  are  of  the  penal  class,  to  be  strictly  construed, 
a  doubt  may  arise  as  to  how  far  those  of  this  sort  which  per- 
tain simply  to  the  procedure  constitute  an  exception.  Certainly 
a  mere  preliminary  arrest  is  a  step  in  aid  of  the  remedy,  and  is 
in  harmony  with  the  common  law, —  two  considerations  indicat- 
ing a  liberal  construction.  And  in  apparent  accord  with  this 
view  is  the  established  interpretation  of  the  English  statute  of 
29  Car.  2,  ch.  7,  §  6.  It  forbade  arrests  on  the  Lord's  day, 
"  except  in  cases  of  treason,  felony,  or  breach  of  the  peace," 
and  these  words  were  extended  by  judicial  interpretation  to 
include  all  indictable  offenses.^  On  the  other  side,  we  have  an 
interpretation  given  by  the  court  of  exchequer  to  a  provision 
authorizing  any  constable  of  the  London  police  ^'  to  take  into 
custody,  without  warrant,  all  loose,  idle  and  disorderly  persons 
whom  he  shall  •  .  .  have  good  cause  to  suspect  of  having 
committed  or  intending  to  commit  any  Jelony,  misdemeanor  or 
breach  of  the  peace."  It  was  held  not  to  justify  the  arrest  of 
one  suspected  of  having  committed  a  misdemeanor,  yet  not  al- 
leged to  have  been  "  loose,  idle  and  disorderly; "  Pollock,  0.  B., 
observing,  '^  In  a  case  in  which  the  liberty  of  the  subject  is 
concerned,  we  cannot  go  beyond  the  natural  construction  of 
the  statute."'  These  two  cases  are  variously  distinguishable, 
and  especially  in  this,  that  the  Sunday  arrest  was  lawful  also 
at  the  common  law,  and  the  particular  arrest  without  warrant 
was  not.' 

§  199.  Different  degrees  of  strict  and  liberal.—  It  is  little 
else  than  repeating  what  has  already  been  said^  to  add  that  the 
constructions  of  different  statutes  will  be  more  or  less  strict  or 
liberal  according  to  the  different  pressures  of  the  controlling 
principles.    For  the  interpretation  of  no  law,  written  or  unwrit- 

1037.    The  term   means,  strictly,  a  'Bowditch  vi.  Balchin,  5  Excb.878b 

change  of  the  place  of  trial  to  an-  In  the  report  this  statute  is  stated  to 

other  county;  but  may  be  used  to  be  3  and  8  Vict,  ch.  94,  §8.  But  this  is 

denote  the  transfer  of  the  cause  to  a  mistake,  the  chapter  referred  to 

another  judge  or  court  in  the  same  being  in  one  section  and  on  another 

county  or  district   Felts  v.  R  R  Co,  subject   I  find  the  provision  in  2  and 

45  Aa  R.  498  (Pa.).]  8  Vict,  ch.  47,  §  64,  but  am  not  quite 

1  Grim.  Pra,  L,  §  207;   Rawlins  v,  certain  that  this  is  the  place  meant 

Ellis,  16  M.  &  W.  172,  10  Jur.  1039;  'And  see,  on  this  general  subject^ 

Oedl  V.  Nottingham,  12  Mod.  848,  and  Jones  v,  Allen,  1  Head,  626. 

the  note  to  Leach's  ed.  *Ante,  §§  191, 198, 195»  196, 19a 
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§  Idda.]  IKTSKPftlYAlION.  [book  H. 

ten,  comes  from  any  one  rule  alone,  bat  from  all  the  legal  reasons 
applicable  to  the  case  combined.  One  principle  may  bear  more 
or  less  strongly  in  a  particukr  direction,  and  another  in  another, 
and  the  result  will  be  the  product  of  the  comlniied  forces^  For 
example,  a  statute  may  be  more  or  less  penal,  the  consequence 
of  which  is,  that  the  more  severe  the  punishment  it  directs,  aad 
the  heavier  the  crime,  the  more  strict  must  be  its  interpreta- 
tion ;  ^  or  two  principles  may  operate  in  the  same  direction,  and 
their  power  combined  is  greater  than  that  of  one  alone;  or  the 
one  principle  may  press  one  way  and  the  other  another  way. 
Thu»,  in  construing  statutes  to  prevent  frauds,  suppress  puUic 
wrongs,  or  effect  a  public  good, — objects  which  the  ]»w  fa- 
vors,—  there  is  a  pressure  toward  a  liberal  interpretation ;  but 
if  they  also  provide  a  penalty,  being  a  thing  odious  to  the  law^ 
there  is  another  pressure  toward  the  strict  rule;  so  the  balance 
may  be  in  equipoise,  or  the  one  scale  or  the  other  may  simply 
preponderate,  according  to  the  special  circumstances  of  the 
case  or  the  views  of  the  particular  judge.*  But  rarely  will  any 
court  so  extend  an  enactment  by  construction  as  to  involve 
penal  consequences  not  within  its  express  words. 

§  190a,  Statutory  changes. —  We  have  seen  that  some  stat- 
utes have  interpretation  clauses,'  which,  of  course,  must  be 
heeded  by  the  interpreter.  And  in  some  of  our  states  there 
are  a  few  general  rules  made  statutory;  whereof  most,  it  is 
believed,  are  simply  in  aiBrmance  of  the  common  law,  bat  oc- 
casionally there  is  an  innovation  thereon.  Of  the  latter  sort, — 

IMeralj  for  penal  laws. —  There  are  states  in  which  the  rule 
requiring  penal  statutes  to  be  construed  strictly  is  abolished  by 
legislation.*  And  in  Iowa  it  is  enacted  that  every  statute  ^all 
"  be  liberally  construed,  with  a  view  to  promote  its  objects,  and 

1  &  V.  Wilcox,  3  Yerg.  278,  [24  Am.  Van  Valkenburgh  u  Torrey,  7  Ck)w. 

D.  509; J  Rex  u  MitcheU,  2  East,  P.  a  252. 

936,  937;   Com.  v.  Soeiiing,  4  Binn.  ^Ante,  §§  54,  65. 

879:  S.  V,  Upchurch,  9  Ire.  454;  Reg.  <  Ck>m«  v.  Davis,  12  Bush,  ^40;  P.  v. 

V.  McNeill,  1  Crawf.  &  Dix  a  C.  80;  SotxH  49  CaL  67.    And  see  ante,  %  55. 

Com.  V.  Fisher,  17  Masa  46,  49;  U.  S.  [The  Interpretation  Act  (52  and  53 

V.  Moulton,  5  Mason,  537;  ante,  %  193.  Vict,  ch.  68)  consolidates  the  enaot- 

^See  and  compare  Taylor  v,  U.  S.,  3  ments  relating  to  the  construction 

How,(U.S.)  197;  Fairbanks  v.  A  ntrim«  of  acts  of  parliament,  and  provides 

2  N.BL  105;  Abbott  v.  Wood,  22  Me.  for   further  shortening  their   lan- 

541;  Sicldes  «  Sharp,  13  Johna  497;  guage.    Similar  statutes  exist  in  all 

the  American  states.] 
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in  furtherance  of  justice."  ^  In  this  condition  of  the  laws,  will 
the  courts  hang  or  imprison  a  man  by  an  equitable  extension 
of  a  statute  beyond  the  fair  meaning  of  its  words  ?  Kot  every 
act  of  legislation  can,  under  a  just  application  of  judicial  rules, 
do  every  thing  which  to  the  canal  observation  appears  on  its 
face. 

^S.  ti  StoUer,  88  I6wa»  82L  [In  mon  law  are  not  to  be  striotlj  inter- 
Ohio,  lodiaiuK  IlMaoi^  lorim,  Kan»  geeted  in  Hew  Tori:,  Olda^  Iowa, 
■H^  NetaoMka^  Ssotwky^  Arkanm^  KsonM^  KefanMrin»  Kentudkj't  Ar« 
TttEa%  CSalifomJa,  c^m^nn^  Q>iffff^^v^  hnniMj  Galifomia^  Oregon^  ^!|rfi«f.ii 
Vt^ashinc^ton,  North  Dakota^  Soutli  Carolina,  Korth  Dakota,  Sonth  Da- 
ZHtkota,  FdabOy  Wyondng  and  Utah,  kote^  Wyoming^  Utah.  See  Stimson, 
tft#«Kl*istobelltaBaDyooMlraa&  AaLB^ht^iVM^imq.] 
SCaftuteiiB  deioirttoe  of  Iha  oe» 

15  S86 
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EXPOSITIONS  OF  THE  STRICT  INTERPRETATION. 

§  199b.  Scope  and  purpose.— Though,  as  jast  seen/  the 
pressure  for  a  strict  interpretation  is  not  uniform  in  the  cases 
wherein  it  prevails,  so  that  a  correct  exposition  in  one  instance 
is  not  necessarily  a  reliable  guide  for  another,  it,  like  the  liberal,' 
has  in  a  general  way  its  bounds.  This  chapter  will  attempt, 
by  minuter  investigations  than  were  descended  to  in  the  fore- 
going ones/  to  discover  with  greater  exactness  what  the  bounds 
are. 

§  200.  Legislative  intent. —  Equally  in  strict  interpretation 
as  in  liberal,  the  object  is  simply  to  ascertain  the  true  legis- 
lative will, — to  arrive  at  which,  is  the  end  of  all  interpretation.* 
A  rendering  so  strict  as  to  defeat  this  will  is  never  admissible.' 
Again, — 

Oth^  rules — {Absurd — Eluded — Title—  Preairible).—  The 
rule  of  strict  interpretation  does  not  prevent  our  calling  in  the 
aid  of  other  rules,  and  giving  each  its  appropriate  scope,  yet 
not  so  as  to  overturn  this  one.*  For  example,  penal  statutes, 
like  others,  are  to  be  so  construed  as  not  to  work  an  absurdity,^ 
or  defeat  their  purpose,  or  the  process  of  the  court  instituted 
for  their  enf orcement,"  or  be  eluded ;  *  and  we  may  gather  light 
concerning  their  meaning  from  the  title  and  preamble."   So, — 

§  201.  Intent  clear. —  Where  the  legislative  intent  is  clear 
without  interpretation,  this  rule  is,  with  all  the  others,  quies- 

1  Afiie,  gg  197, 190.  TRawaon  n  a,  19  Ck>nn.  392;  Com. 

s  An^e»  §§  189(i-190(i          •  n  Loring,  8  Piok.  870;  The  Harriet,  1 

'  Ante,  §  194^  and  places  referred  ta  Story,  251 ;  ante,  §  82. 

^Ante,  §^  70,  76,  82;  S.  v.  Brooks,  4  8  Bartolett  «l  Achey,  88  P^  St  27a 

Conn.  446;  Rawson  v,  &,  19  Conn.  292;  Compare  with  ante,  g  198L 

Com.  V,  Loring,  8  Piok.  870;   The  *The  Emily  and  The  Caroline,  0 

Enterprise,  1  Paine,  82;  U.  a  v.  Wii-  Wheat  881,  888;  Com.  vi  McGeorge, 

son^  Bald.  78;  Pike  «l  Jenkins,  12  9  B.  Monr.  8;  ante,  %  82. 

N.  H.  255.  i<»a  V.  Stephenson,  2  Bailey,  884;  a 

ft  Walton  V.  a,  62  Ala.  197.  v.  Fields,  2  Bailey,  554;  a  v.  Smith, 

•The  Harriet  1  Story,  251;  Pike  VL  Cheve^,  157;  ante,  gg  46,  48-5t 
Jenkins,  12  N.  H.  255. 
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cent.^  Its  mission  is  simply  to  illumine  what  is  obscnre,  and 
help  what  is  weak.  Therefore  the  propositions  of  this  chapter 
are  to  be  applied  only  where  there  is  occasion  for  them, — 
in  cases  of  doubt,  not  doubt  in  the  uninformed,  but  in  the  edu- 
cated, legal  mind.    Now, — 

§  202.  Propositions. — Bemembering  that  what  is  to  be  con- 
strued strictly  is  not  to  be  uniformly  pressed  within  the  narrow- 
est limits  permissible  in  strict  interpretation,  for  the  degrees  of 
strictness  vary,'  let  us  examine  the  subject  of  this  chapter  under 
the  following  propositions : 

§  203,  First.  EquaUy  in  strict  interpretation  as  in  Ubercd^  the 
statutes  may  he  extended  hy  other  provisions  of  statutory  law^  and 
iy  the  common  law,  combining  with  them: — 

TlxjflaineA  elsewhere. — This  doctrine,  as  to  all  kinds  of  stat- 
utes, is  explained  in  a  previous  chapter.  And  the  reader  there 
observed  that  the  illustrations  of  it  wre  largely  from  criminal 
statutes,  the  construction  of  which  is  strict.'  But  it  is  a  doc- 
trine of  the  effect  of  the  statutes,  not  of  their  interpretation. 

§  204.  Secondly.  The  rule  of  strict  interpretation  is  not  vio- 
lated hy  permitting  the  words  of  the  statute  to  have  their  fvU 
meaningy  or  the  m^ore  extended  of  two  m^eanings.  Otherwise  ex- 
pressed,— 

Meaning  intended. — As  already  seen,*  the  meaning  intended 
by  the  legislature  is  to  prevail  in  strict  construction,  the  same 
as  in  any  other.  And  though,  by  the  general  rule,  legal  and 
other  technical  words  are  to  be  rendered  in  their  narrow,  tech- 
nical sense,^  they  may,  even  in  strict  construction,  have  their 
wider  popular  meaning  when  the  court  is  able  to  see  that  the 
legislature  so  intended.  And  all  the  words  are  to  be  taken  in 
such  a  sense,  bent  neither  one  way  nor  the  other,  as  will  best 
manifest  the  legislative  intent*    Thus, — 

1  Ante.  §  101,  and  places  referred  ta  the  six  aeotions  next  following;  also» 

^Ante,  §§  190, 107,  IWb.  Rex  v.  Olover,  2  Buss.  Crimes  (8d 

*AnU,  §g  13S-180, 184-187, 180-144  Eng.  ed.),  146;  Reg.  v.  Hale,  2  Car.  ft 

*Ante,  §  20a  K.  826;  Rex  v.  Taylor,  Rus&  &  Ry. 

^Anttf  gg  96,  99.  878;  Stone  v,  a,  Spenoer,  401;  Hodg- 

•Pike  V.  Jenkins,  12  N.  H.  2(S5;  P.  man  v.  P.,  4  Denio.  285;  Rex  v,  Hiok- 

V.  Howell,  4  Johns.  296;  The  Mayor  v.  man,  1  Leaoh,  818,  2  East,  P.  C.  698; 

Davis,  6  Watts  ft  a  269;  8.  v.  Pow-  Rex  v,  Parker,  2  East,  P.  G  592; 

er8,86Conn.  77.    For  iUustrations  of  1  Leach,  320,  note;  a  u  Anone^  2 

this  doctrine,  see  the  oases  dted  to  Nott  ft  McCL  27;  Reg.  ti  Bowden,  2 
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§  206.  ^^  Subject." —  A  foreigner  living  in  England  under 
the  sovereign's  protection  is  an  English  subject^  within  an  act 

of  parliament  delBning  crimes;  ^  bnt  it  was  admitted  that  if  the 

Moodj,  285,  1  Oar.  ft  E.  147;  Reg.  v.  2  Leigh,  741;  Nanoy  u  a,  6  Ala.  483; 

Charretie,  13  Q.  R  447;  Beg.  n  Wal-  Rex  v.  Wjer,  1  Leach,  480;  Rex  v. 

]aoe»  8  Mood^v  W^\  Com.  vl  Stearns,  Reekspeai;  1  Moody,  842;  Saz«  Cox, 

2  Ifet  848;  Si9iit¥  t^  Com.,  4  Qiat  1  Moody,  887,  6  Car.  ft  P.  207;  Jamee 

632;  Com,  u  l^hiiUps,  11  ?iok.  28;  u  Elder,  28  Misa  184;  a  «.  Qlaoe, » 

Com.  u  Smith,  14  Masa  874;  Rex  v.  Ala.  288;  Rex  v,  Robinson,  2  Stark. 

WiUoQgkby,  2  Bast,  Pi  a  244;  Rex  48^;  Bex  ty.  Thomaa*  2  East,  P.  C.  600» 

V.  Shepherd,  2  East,  P.  C.  944;  a  a  2  Leaolit  877;  Bex  u  Bovle;y,  Riua  ft 

fMfTk  Be^ «L  Sii^I^p^  1  Leach*226;  By.lK);  BQg^nMeiio^Oar.ftM.284; 

Hopkins  u  Com.,  8  Met  460;  Com.  u  &  u  Brown,  4  Port.  410;  Redman  v, 

Briggs,  5  Met  659;  Com.  v.  Homer,  Sanders,  2  Dana,  68;  U.  &  u  Jones, 

5  Met  665;  Bex  V.  Foster,  7  Can  ft  P.  8  Wash,  a  Q  202;  &  ti.  Smith,  82  Me. 

425;  Woe  t\  C6^,  U  l(et  246;  &  V.  868,  [64  Am.  D.  678;]  Com.  tv  Hough, 

Qollum,  2  Speen^  681;  P.  fK  Mother,  ton,  8  Masa  107;  Brown  v.  Com.,  8 

4  Wend.  229,  266»  [21  Am.  D.  122;]  a  Mass.  60;  Com.  u  Whitmarsh,  4  Pick. 

«L  Taylor,  2  McCord,  488;  a  v.  Bell  8  288;  a  u  BIythe,  8  MoCord,  868;  a  v. 

Ira  600;  Unnay  v.  a,  6  Tex  \  [55  darHsviUe  ft  &  T.  P.  Ca,  2  Sae^d^ 

Am.  IX  766;]  Hodgins  u  a,  2  Kelly,  88;  Walton  v.  a,  62  Ala.  197;  Bowden 

178;  Downman  u  a,  14  Ala*  242;  u  a,  2  Tex.  Ap.  56;  [a  u  Boyd,  2  G. 

Com.  VL  Pash,  9  Dana,  81;  Cole  v.  ft  J.  (Md.)  365;  Wood  r.  Adams,  85 

Com.,  8  Dana,  81:  a  v,  Qam^,  88  K.  H.  82;  a  t;i  Myers,  14i^  I^  86^  44 

Ma  627;  a  «.  Qobinson,  88  Me,  664;  N.  E.R.801;  £yreuHarman,92Caa. 

Rex  V.  Moore,  2  Car.  ft  P.  286,1  Moody,  680,  28  Paa  R  779;  a  v.  Cadwell,  79 

122;  Com,  u  Smith,  7  Piok.  187;  Com.  Iowa,  432, 44  N.  W.  R.  70a    Where  a 

V,  Kneeland,  20  Pick.  206;  Ream  v.  defendant  is  seen  three  or  four  times 

Com»,  a  a  ft  &  207;  Beg.  v.  Oldham,  distilling  rum  from  refuse  oane^  it  is 

UEn^Uft  B%666^2I>eaaa472;  enough  to  oonstitute '*  engaging  in  *' 

Beg.  V.  Wiley,  1  Eng.  U  ft  Eq.  567,  2  the  businesa    Grant  v,  a,  78  Ala.  13. 

Den.  C  C.  37;  Collins  v,  a,  14  Ala.  A  "sufficient  guard"  is  not  necessa- 

60B<  a  «L  Pearson,  2  Md  810;  a  u  rily  a  statutory  fenoe.    Cole  u  &,  72 

GMia,  1  Ira  i;»l;  a  u  Crawford,  2  Ala.  2ia    The  words  "owner"  or 

DoY.  425;  Bell's  Cas^  Foster,  430;  '*  proprietor "  may  include  tenant  or 

Reg.  u  West  Riding  of  Yorkshire,  2  lessee.     Poteete  v.  a,  72  Ala.  568. 

Eng.  L  ft  Eq.  296;  Rex  v.  Ridgeley,  "  Concubinage  "  does  not  require  any 

1  East,  P.  CL 171;  a  a  nonk  Rex  v,  protracted  period  of  nseidaiioe.with. 
Ridgelay,l  Leach,  189;  Angel  v.  Com.,  a  v.  Bussey,  58  Kan.  879,  60  Pac  R 

2  Va.  Caa  228;  U.  a  v.  Brewster,  7  891.  "Game"  includes  all  wild  fowl 
Pet  164;  U.  a  v.  Staats,  8  How.  (U.  a)  or  birds  fit  for  food.  P.  u  O'Neil,  71 
41;  U.  a  VL  Bailey.  9  Pet  238;  P.  v.  Mich.  325,  39  N.  W.  R.  t  A  single 
Etennessey,  15  Wend.  147;  S.  t^  Stut-  sale  is  sufficient,  even  in  an  emer- 
8on,Ejrby,52;  Whitev.  Com.,  4Binn.  gency,  to  constitute  an  offense 
418;  a  u  Carr«  6  N.  H.  367;  Bagley  v,  against  a  law  forbidding  stores  to  be 
a,  1  Humph.  486;  Reg.  v.  Evans,  Car.  kept  open  on  Sunday.  Dixon  u  a, 
ft  M.298;  a  V.  BEitt,3  Dev.  122;  Rax  75  Ala.  89.  '-QQeed"  for  a  saloon 
f.  Cornwall,  Rusa  ft  Ry.  336;  a  v.  means  that  all  sales  should  be  effect* 
Findlay,  2  Bay,  418;  Rex  v.  Beacall,  ually  stopped.  Kurtz  v.  P.,  33  Mich. 
1  Car.  ft  P.  810, 454;  Thomas  v.  Com.,  279.     *'  Highway  "  includes  streeta 
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statute  had  said  naturaUfom  suhjecU^  etc.,  it  would  not  have  ex- 
tended to  bim."^ 

"  Not  authorized  hy  law  " —  (Lottery). —  An  act  of  one  of  our 
states,  making  penal  the  sale  of  lottery  tickets  in  '^  any  lottery 
not  authorited  by  law,"  prohibits  the  sale  of  tickets  in  lotteries 
authorised  by  the  laws  of  other  states  and  countries,  unless  also 
authorized  by  some  law,  either  federal  or  state,  having  force  in 
the  ]$i8krticular  locality.'    And  — 

Kidfiaping  by  foreign  command.  —  A  provision  to  punish 
those  who,  without  lawful  authority,  forcibly  confine  any  per- 
son in  this  state,  or  carry  any  person  out  of  the  state  against 
.  his  will,  extends  to  soldiers  coming  from  another  state,  by 
order  of  its  military  powers,  while  it  is  under  martial  law  in  a 
time  of  dvil  insurrection,  to  seize  and  carry  back  its  insurgent 
citizens  found  here.' 

Of^fivite  a$  to  other  iUiteSy  etc.  —  {Larceny  of  ^^  bank- 
note ^  —  Betting  on  dection  —  "  Exportation  "). —  A  statute 
forbidding  the  larceny  of  '^  any  bank-note "  extends  to  bank- 
notes of  other  states ;  *  against  betting  ''  upon  any  election  in 
this  state,"  to  a  betting,  within  this  state,  on  an  election  for 
president  of  the  United  States.'    80  the  words  ^'  designed  for 

Indianapolis  v,  Higgins,  141  Ind  1,  of  liquors  to  "citizens  "wlU  be  inter- 
40K.  ELB.S71.  A  friyate  residenoto  preted  to  inoluda ''residents.''  Skin- 
may  become  a  ''public  place."  White  nor  v,  B.,  ISO  Ind.  127, 23  N.  K  B.  115. 
v.&,S9Tez.  Cr.  2ae,  4  a  W.  R.  703.  "  To  engage  in  "  a  business  without  a 
To  "flee  from  justice  '*  a  man  need  license  is  to  pursue  such  business  for 
not  leaTe  the  state.  S.  v,  Hairell,  S9  a  profit  It  is  not  necessary  that  it 
Mo.  866, 6  West  &  482.  "Railroad"  should  be  the  sole  oooupation.  Grant 
includes  street  railroad.  Price  vi  &•  u  S.,  78  Ala,  18.] 
74  Qa.  87a  "Money"  includes  not  'Com.  v.  Dana,  2  Met  820.  And 
only  legal  tender  coin  and  oorrenoy,  seeixw^,  §  959;  P.  v.  Warner,  4  Barb, 
but  any  other  circulating  medium.  814;  Com.  tx.  Cone,  2  Mass.  182;  Sims 
a  V.  McFetridge,  84  Wia  478,  54  N.  «.  Sims,  75  N.  Y.  46& 
W,  B.  1, 20  L^  R  A.  22a  Ghnoss  lewd-  'Com.  v.  Blodgett,  12  Met  5(1 
nees  is  "  open,"  though  committed  in  *  Cummings  u  Com.,  2  Va.  Cas.  128. 
the  prasence  of  a  child  of  tender  Forgery.— The  same  principle  ap> 
yeara  a  «.  Juneau,  68  Wis.  160^  59  plies  to  the  forging,  in  this  state,  of 
N.  W.R.680,24IaRA.857.  A  house  a  deed  of  lands  lying  in  another 
may  be  "dwelling^houBe  of  the  head  state.  P.  v.  Flanders,  18  Johna  164 
of  a  tunily,"  though  owned  by  wif&  And  see  Rex  v.  McKeay,  1  Moody, 
Harrison  v.  a,  74  Ga.  601.]  180;  Rex  v.  McKay,  Russ.  ft  Ry.  7t 
1 1  Btet,  P.  a  58,  54;  Anonymous,  BQuarles  tx.  a,  6  Humph.  561;  OIt- 
J.  Kel.  88,  referring  to  Calvin's  Oeee,  ens  n,  Rogers,  11  Ala.  548L 
7  Ca  1,  Ob.    [An  act  prohibiting  sale 
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ea^portationj^^  in  the  inspection  laws  of  a  state,  refer  to  exporta- 
tion to  another  of  the  United  States,  as  well  as  to  a  foreign 
country.* 

§  206.  Forging  ^^  order."—  The  English  statute  of  7  Geo.  2, 
ch.  22,  against  the  forging  of  orders  for  the  payment  of  money, 
and  the  like,  was  not  confined  in  its  interpretation  to  commer- 
cial transactions;  but  extended  to  an  order,  drawn  by  a  justice 
of  the  peace  on  a  high  constable  or  treasurer,  to  pay  a  reward.^ 
So  — 

^^Streetj  lane^  passageway  ^^  —  {Smoking  in). — The  Massa- 
chusetts statute  imposing  a  penalty  on  "  any  person  who  shall 
smoke,  or  have  in  his  possession,  any  lighted  pipe  or  cigar  in 
any  street,  lane  or  passage-way  "  in  Boston,  applies  to  all  open 
ways  used  for  purposes  of  travel,  though  not  legally  established 
as  such.' 

§  207.  "  Dwelling-house  "—  (Jail).— A  jail  is  held  to  be  an 
*^  inhabited  dwelling-house,"  within  the  statutes  against  arson.^ 

^^Advertisement "  —  {Sign-hoard — Lotteries). —  A  sign-board, 
at  a  person's  place  of  business,  giving  notice  of  lottery  tickets 
being  for  sale  there,  is  an  ^^advertisement;"  and,  if  erected 
before  the  passage  of  the  act  making  the  advertising  of  lottery 
tickets  penalf  a  continuance  of  it  is  within  the  act* 

iCom.  u  King,  1  Whart  448.  the  meaning   of  the   words   'anj 

SRez  V.  Oraham,2  East,  P.  G.  94&  house '  in  the  statute  9  Gea  l^oh.  22; 

And  see  further,  as  to  the  meaning  but  there  the  jailer's  house  was  a 

of  this   and   kindred   terms,  post,  part  of  the  jail,  and  the  court  gave 

§§  825-335.  this  as  the  reason  for  their  deoision. 

sCk>m.  V.  Thompson,  12  Met  281.  A  jail  is  not  a  house  at  common  law.  "^ 

Compare  with  Crim.  Law,  II,  §  1267.  There  is  no  reference  to  any  author- 

<P.  VL  Gotteral,  18  Johna  115;  Com.  ity  for  this  dictum.    It  is  a  place 

V.  Posey,  4  Call,  109,  [2  Am.  D.  660.]  where  people,  though  prisoners,  are 

So  it  is  a  **  house. **    Bex  v.  Donna^  under  the  protection  of  the  law,  and 

van,  1  Leach,  69;  &  a  nonu  Rex  v.  eat,  drink  and  sleeps    One,  therefore, 

Donnevan,  2  East,  P.  C.  1020;  Stevens  would  find  it  difficult  to  suggest  a 

V.  Com.,  4  Leigh,  688.    And  see  also  reason  why  it  is  not  both  a  house  and 

post,  §g  279,  289.    Yet  in  the  jury  a  dwelling-house.    In  the  facts  of 

case  of  Reg.  v.  Connor,  2  Cox,  CL  CL  this  case,  the  jail  was  used  only  as  a 

65,  Parke,  R,  ruled  that  a  jail  was  lock-up,  and  it  was  under  the  same 

not,  under  the  circumstances  of  the  roof  with  the  court-house, —  oircum- 

case,  a  "house"  within  the  statute  stances,    perhaps,    which    properly 

then  in  question.    He  said  that,  in  varied  the  result 
the  above  case  of  Rex  vi  Donnevan,       ^Com.  v.  Hooper,  6  Pick.  4SL    See 

referred  to  as  in  2  W.  Bl.  682,  *'  it  was  post,  §  958 
held  that  a  jail  was  a  house  within 
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OH.  XXni.]  EXPOSITIONS   OF  THE  flTBICT.  [§§  208,  209. 

§208.  ^^  Erect  and  build  "  — (Wooden  bnildings  —  Suffer 
to  remain  —  Alter). —  To  elevate  and  enlarge  a  wooden  build- 
ing, in  a  way  materially  to  alter  its  character,  is  to  ^'  erect  and 
bnild  "  it,  within  statutes  and  ordinances  for  preventing  the 
spread  of  fires  in  populous  places.^  But  to  make  mere  internal 
alterations  therein,  and  apply  it  to  a  new  use, —  as,  to  convert 
a  meeting-house  or  a  joiner's  shop  into  a  dwelling-house,^  is 
not  to  ^*  erect  and  build  "  it'  Nor  is  it  such  to  remove  a  build- 
ing from  one  part  of  a  lot  to  another,*  or  to  suffer  one  to  re- 
main which  was  built  before  the  passage  of  the  statute.^ 
Again, — 

^^  Wooden  hiilding.*^ — A  building  partly  of  wood  and  partly 
of  brick,  called  brick-pane,  has  been  held  not  to  be  a  ^^  wooden 
building"  within^  penal  statute  of  this  class;  though,  had  the 
statute  been  remedial,  the  result  would  have  been  otherwise.' 
So,— 

§  209.  ^^Crew.** — Where  a  statute  made  it  an  offense  for 
'^  any  master  or  other  officer  "  of  a  vessel  maliciously  to  ^'  beat, 
wound  or  imprison  any  one  or  more  of  the  crew,"  the  word 
^'  crew  "  was  held  to  include  the  under-offlcers  as  well  as  the 
common  seamen ;  consequently  a  master  committed  the  offense 
by  imprisoning  his  first  mate.* 

"  Goods  and  merchandise  "  —  "  Personal  goods.^^  —  The  lug- 
gage of  a  steamboat  passenger  is  '*  goods  or  merchandise," 
within  a  statute  against  larceny  from  any  vessel  in  any  navi- 
gable river ;^  but  the  words  "personal  goods,"  in  another 

1  Dcmglaas  v.  Cool,  2  Rawle»  262.  sion  of  a  thing  is  not  within  a  stat- 
And  see  Tuttle  v,  S.,  4  Ck>nn.  68;  Mo-  ute against  ^'receiving"  it  Attorney- 
Gary  V.  P.,  45  N.  T.  15a    And  see  General  v.  King,  5  Prioe»  195. 
post,  §292.  And,  '*  spread  awning."— A  city 

So,  naisanee.— Under  statutes  ordinance  forbidding  any  person 'Uo 

against  the  ** erecting"  of  buildings  spread  any  awning,*'  etc.,  is  not  vio- 

which  may  become  nuisanoes,  one  lated  when  the  person  continues  to 

**  erects  "  a  liyery-stable  who  enlarges  keep  spread  an  awning  spread  before, 

and  fits  up  a  dwelling-house  for  use  S.  v,  Cleveland,  8  B*  L  117. 

as  such.    Hastings  v,  Aiken,  1  Gray,  >  Stewart  v.  Com.,  10  Watts,  806^ 

168.  decided  on  a  city  ordinanoa 

3  Booth  via,  4  Conn.  66.  •  U.  a  v.  Winn,  8  Sumner,  209.    As 

*  Brown  tk  Hunn,  27  Conn.  882,  [71  to  the  meaning  of  the  word  *'  mari- 

Am.  D.  7L]  ner,"  see  Brush  v.  Bogardus,  8  Johna 

<  a  u  Brown,  16  Conn.  54;  Tuttle  v.  157. 

a,  4  Conn.  68.  ^Stat  7ft  8  Gea4,ch.29,§  17;  Bex 

So,  '*  receiTing.**—  Keeping  posses-  v,  Wright,  7  Car.  &  P.  15a    See  post, 
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§§  210, 211.]  urnesPBETATioN.  [book  il 

criminid  statute,  hare  been  held  not  to  inclnde  ahouB  in 

^  Ma4ieriaiB  for  lottery.^ — Books  kept  in  relation  to  the  pro- 
oeedingB  of  a  lottery  are  ''materialB  for  a  lottery."^ 

§  210.  ^^Peiller,  hawker^  petlyr  chapMan,''— One  who  car- 
ries about  goods,  offering  them  for  aaJe,  is  held  to  ^^  trade,  deal 
and  traffic  "  in  them  ^^  as  a  pedler,  hawker  or  petty  chapman."  * 
And— 

^  Deal  in  MDin^." — To  sell  spiritoous  liquors  in  a  single  in- 
stance is  to  '^deal  in  the  selling''  of  thom.^    But — 

**  Dealer.*^  —  The  word  "  dealer  "  alone,  in  a  variety  of  stat- 
utes, iacloding  criminal  ones,  is  held  not  to  be  satiidBad  bj  a 
single  instance  of  traffic.* 

CoMmmg  faUe  entry — Fai$e  stat$ment — A  woman  in  Eng- 
land went  to  a  register  of  births,  to  hare  registered  the  birth  of 
a  child.  She  stated  the  necessary  particulars,  every  one  of  which 
was  false;  and,  when  he  had  written  the  entry,  she  signed  it  as 
the  person  giving  the  information.  This  was  heki  to  constitnte 
the  felony  of  caosing  a  f a]ne  entry,  within  the  words  of  6  and  7 
Will.  4,  ch.  86,  8  43,  <' shall  wilfully  insert  or  cause  to  be  in- 
serted, etc.,  any  false  entry  of  any  birth,"  eta ;  and  not  merely 
the  misdemeanor,  under  section  41,  of  making  a  ^^  false  state- 
ment." • 

§  811«  ^^  Stage,  etc.^  of  manufaetare/^ — Goods  remain 
in  ^^a  stage,  process,  or  progress  of  manufacture,"  after  the 

§8  844,  845;  Chamberlain  v.  Western  3  Com.  ^  Dana»  S  Met  829L 

Transp.  0&,  44  N.  Y.  805,  [4  Am.  B.  sMerriam  «l  Langdon*  10  Conn. 

68t]  4Sa    See,  howoTer,  Vsjg^  tv  a,  6  Mo. 

in.  a  «i  DaTifl,  5  Mason,  8S6,  tlie  205. 

court  obsenrmg:   <'It  is  true  the  *8.  v.  Paddook,  24  Y t  S1&    And 

words  'goods  or  chattels'  maj,  in  seeaa  VonGlon,lMoMuL187.   For 

the  oonstruGtion  of  wills,  inclnde  more  on  this  expression  and  others 

bonds,  notes,   bank-biUs,   eta;   but  of  the  sort,  see  jpo<  gg  1010-1018, 

this  is  upon  the  presumed  intention  1000-1002. 

of  the  testator,  where  a  liberal  ex-  *  Carter  vl  S.,  44  Ala.  20;  Overall 

position  of  his  words  is  allowable,  v,  Beseau,  87  Miofa.  600;  Barton  v. 

and  upon  principles  derived  from  Morris,  10  Phila.  860.    And  see  &  vi 

the  civil  and  canon  law.     But  in  Yearby,  82  N.  C  66L 

penat  statutes  a  more  strict  oonatmo-  *Beg^  u  Dewitt,  SClF^r.  A  K.  00& 

tion  is  adopted;  and  the  analogy  of  And  see  Reg.  u  Brown,  2  Oar.  Jb  K. 

the  common  law,  in  respect  to  lar-  504;  Smith  «.  8.,  6  Humph.  168;  Bex 

oeny,  may  weU  furnish  the  proper  rule  v.  Harley,  4  Oa&  &  P.  80a 
for  decision."    See  jwft,  §g  844^  84& 


iM.  xxm.] 
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t§  211. 


texture  is  complete,  until  brought  into  a  fit  condition  for 
sale.* 

**  Within  tenfeet^^  0f  rood j  f90t-path. -^Where  a  statute  pro- 
Iiibits  the  erection  of  buildings  within  ten  feet  of  a  particular 
road,  and  directs  that  the  foot-path  be  deemed  part  of  tbe.road> 
a  building  within  ten  feet  of  the  foot-path  is  within  the  prohi- 
bition.* 

*^  Deliver  manifesV* — The  captain  of  a  ressel  does  not  de* 
lirer  a  manifest  of  his  cargo,  within  a  statutory  requirement, 
unless  the  manifest  he  delivers  is  true.' 

^^  Disturb  congreg^tian.^^ —  If  it  is  made  penal  to  ^^  disturb 
any  congregation  assembled  in  any  church,  meeting-house,  or 
other  place  of  religious  worship,"  a  Methodist  camp-mteeting, 
on  camp-ground,  at  times  when  religious  services  ar«  not  actu- 
ally progressing,  is  within  the  protection.* 

^  Woman.** — A  girl  under  twelve  years  of  age,  not  attained 
to  puberty,  is  a  "  woman,*'  within  the  former  statute  of  Vir- 
ginia making  it  felony,  punishable  by  death,  for  a  slave,  free 
negro  or  mulatto  to  attempt  to  ravish  a  white  woman.'  But 
such  a  girl  is  not  included  in  the  word  ^'  woman  "  in  every  stat- 
ute of  this  sort' 

Sale  of  eervicei. —  To  sell  the  services  of  a  slave  is  to  sell  the 
slave  within  a  former  act  to  prevent  the  introduction  of  this 
class  of  persons  into  the  state.^    So  — 

^^  Lottery  tiekeU^* — A  quarter-ticket  in  a  lottery  is  a  lottery 
ticket.'    And  — 

^^Mouldj  etc.,  adapted  to  coining.^^ — A  statute  against  being 
possessed  of  any  mould,  pattern,  die,  etc.,  adapted  to  coining 
is  violated  by  having  one-half,  or  any  smaller  part,  of  such  ap- 
paratus,' or  the  apparatus  to  make  one  side  only  of  a  counter* 
feit  ooin.^ 


tfisz  V.  Woodhead,  1  Moody  A  IL 
549. 

<Bez  fk  Gregory,  3  Nsv.  &  H  478, 
5  a  ft  Ad  5(KS. 

*PhUe«L  The  Anna,  1  DalL  107. 

4  Com.  V,  Jennings,  8  Grat  024. 
More  particularly,  tee  Grim.  Law,  II, 
88803-805. 

•Com.  u  Watts,  4  Ldgh,  678; 
Charlee  vi  a,  6  Bng.  889,  408^  4ia 


•Oom.  v»  Bennet,  8  Va.  Oaa  885. 

7  link  u  Beuner,  8  OaiaeB,82& 
s  PMeigh  u  a,  8  Ma  600. 
•  a  VL  Griffin,  18  Vt  19a 
lOCom.  V.  Cent.  6  Met  88L 
A  part,  in  lareenj.— See,  under 
Stat  14  Gea  %  ok  6^  as  to  kiUing  a 
sheep  with  intent  to  steal  a  part  of 
the  carcass,  Bex  u  WUlJjuns,  1  Moody, 
107;  Bex  u  Clay,  Rns&  &  By.  887. 


§  212.]  INTEBPBETATION.  [bOOK   H- 

§  212.  Thirdly.  It  is  not  a  violation  of  the  rule  of  strict  con- 
struction to  give  the  words  of  a  statute  a  reasoncMe  mea/ninffy 
according  to  the  intent  of  the  makers^  disregarding  caj>tious  objec- 
tions j  a/nd  even  the  demands  of  an  exact  gravmaatical  propriety} 
Thus,— 

"  Person  '* —  {State  —  Corporation). —  In  this  class  of  statutes- 
as  in  others,  the  state,'  United  States  •  or  a  corporation  *  may 
be  included  in  the  word  "  person."  But  such  is  not  necessarily 
the  construction ;  •  as,  for  example,  not  in  every  statute  has  the 
word  "  person  "  been  held  to  extend  to  a  corporation.*  The 
rule  would  seem  to  be,  th^t  prima  facie  it  does,^  because  a  cor- 
poration is  an  artificial  person  created  by  the  law ; '  but  con- 
siderations of  the  subject,  object  and  connected  words  of  the 
particular  statute  may  lead  to  the  contrary  result.^    So, — 

1  For  illustrations  of  this  doctrine,  988;  Bex  v.  Jonee,  1  Leach,  866, 2  East* 

see  the  cases  cited  to  this  and  the  P.  CL  99L 

next  four  sections;  also  Com.  v.  Mar-  *S,v,  Bancroft,  23  Ejui.  170;  In  re 

tin,  17  Mass.  859;  Com.  «l  Keniston,  Fox,  62  N.  Y.  580;  U.  8.  v.  Fox,  94 

5  Pick.  420;  a  v.  Mairs,  Coxe,  453;  U.  &  816i 

Rex  V,  Atkinson,  Buss.  &  By.  104;       *S.  tx  Cincinnati  Fertilizer  Ca,  24 

Bex  V,  Harris,  7  Car.  &  P.  446;  Bex  v,  Ohio  St  611,  a  case  which  in  some  of 

Shadbolt,  6  Car.  Sc  P.  504;  Com.  u  the  other  states  would  probably  be^ 

Loring,  8  Pick.  870.  held  the  other  way.    ["  Non-resident 

^Stewart  V.  S.,  4  Blackf.  171;  Mar-  person"  includes   foreign   corpora- 

tin  V.  S.,  24  Tex.  61.  tions.    Aldrich  v.  Blatohford  (MasaV 

sa  V.  Herold,  9  Kan.  194  66  N.  R  R  70a    Where  a  statute  ex- 

^  Germaniau  a,  7  Md.  1;  Planters'  empts  from  license  barbers  *'now 

6  Merchants*  Bank  v.  Andrews,  8  engaged  in  the  business  of  a  barber 
Port  404;  P.  t\  Utica  Ins.  Ca,  15  in  this  state  and  who  have  been  so 
Johns.  358, 881,  [8  Am.  D.  248;]  Fisher  engaged  for  two  years,"  so  refers  to 
V,  Horicon  Iron  &  Man.  Ca,  10  Wia  both  business  and  state.  Wass  v. 
851;  Miller  v.  Com.,  27  Grat  110;  P.  Board  (Mich.),  82  N.  W.  It  284] 

,v.  May,  27   Barb.  288;   Beaston  v.  ^MiUert;,  Com.,  27  Grat  110;  In  re 

Farmers'  Bank,  12  Pet  102, 184;  So-  Oregon  Bulletin  Pulbllshing,  eta  Ca, 

ciety,  eta  v.  New  Haven,  8  Wheat  18  Bankr.  Beg.  199;  Douglass  v.  Pa- 

464;  Olcott  v.  Tioga  R  It  Ca,  20  N.  Y.  cific  Mail  Steamship  Ca,  4  Cal.  804; 

210,  [75  Am.  D.  898;]  Bartree  v.  Hous-  Northwestern  FertiUzing  Ca  v,  Hyde 

ton,  eta  R  R  Ca,  86  Tex.  648;  Norris  Park,  8  Bis.  48a 

V.  a,  25  Ohio  St  217,  [18  Am.  R  291;]  •  Crim.  Law,  I,  §  417;  LouisYiUe. 

Newcastle  Corporation,  12  CI  &  F.  eta  R  R  Ca  v.  Com.,  1  Bush,  250^ 

402;  Memphis  v.  Laski,  9  HeiSk.  511,  Douglass  v.  Pacific  Mail  Steamship 

[24  Am.  R  827.]    See  a  v.  Ohio  &  Ca,  4  Cal.  804 

Mississippi  R  R  Ca,  28  Ind.  86a    Of  •  Pharmaceutical  Society  v.  Lon* 

this  there  seems  to  have  been  for-  don,  eta  Supply  Assoa,  5  Ap^  Cas. 

merly  some  doubt    See  Bex  v.  Har-  857,  in  which  the  H.  of  L.  held  the 

risen,  1  Leach,  180,  2  East,  P.  a  926,  word  *< person"  in  81  and  82  Viot^ 
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OH.  xxni.]  KXPOsrnoHS  of  the  bteiot.  [§  213. 

Continnsd — {Negro  —  Indian — Judge). — A  negro,*  Indian,* 
or  judge  holding  court,'  may  be  comprehended  under  this  word 
"  person."    Again, — 

Masculine  includes  feminine — ("jffw" — ^^Man^^ — "  Woman^^). 
A  woman  may  be  meant  by  the  masculine  pronoun  "  his."  ^ 
And,  in  a  statute  not  penal,^  probably  also  in  a  penal  one,  she 
may  be  by  the  word  "  man." 

"iSA^cp." — The  word  "sheep"  may  include  a  ewe*  or  a 
lamb.^    And  — 

"Oattfo" — may  comprehend  horses,'  geldings,*  asses,**  pigs** 
and  sheep.*'    Moreover, — 

§  213.  Singular  and  plural. —  The  singular  number  maybe 
comprehended  in  the  plural.    For  example, — 

"Bftnfc^o^es,"  "WK«  obligatory  ^^ — {Larceny). —  A  statute 
making  it  felony  to  purloin  from  the  postofflce  "  bank-n^^  " 
is  broken  by  taking  a  single  bank-note.**  And  one  punishing 
the  larceny  of  "  hilU  obligatory  "  is  infringed  when  a  single  bill 
obligatory  is  stolen.**    So, — 

"  Tippling-Jiouses  "  —  {Lor ff 8  day). —  Under  a  statute  declar- 
ing it  an  offense  "  to  keep  open  tippling-Aen^^^  on  the  Sabbath 
day,"  a  person  may  incur  the  guilt  by  so  keeping  open  one 
tippling-house.**    But, —  i 

"Bbti««,"  " dweUing-liOUse?^ — Between " house  " and  "dwell- 
ing-house "  there  is  a  distinction  which,  though  nice,  is  palpa- 
ble in  the  law.**  Therefore  when  the  legislature  had  taken 
away  clergy  from  the  felony  of  burning  a  dweUmg-^iOxx^e^  one 

ch.  121,  not  to  include  a  corporation,  >  Rex  v.  Moyle,  3  East*  P.  CX  1076b 

sustaining  the  court  of  appeal  in  6  *Rez  u  Mott,  2  East*  P.  GL 1076, 1 

Q.  Bb  D.  810,  and   overruling  the  Leach,  78,  note, 

queen's  bench  diyision  in  4  Q.  B.  D.  ^^  Rez  v.  Whitney,  1  Moody,  & 

818;  Saint  Leonards,  Shoreditch,  v.  URez  v.  Chappie,  Russ.  &  Ry.  77; 

Franklin,  8  G.  P.  D.  877;   Com.  v.  Decatur  Bank  v.  St  Louis  Bank,  21 

Phoeniz  Bank,  11  Met  129, 149.  Wall  294 

i  S.  V.  Peter,  8  Jones  (N.  Q),  19;  12  xj.  a  v.  Mattock,  2  Saw.  14a    See 

Hammond  v.  &,  14  Md.  136i  post,  §g  245-24a 

>U.  S.  V.  Shaw-muz,  2  Saw.  864.  i'  Rez  v.  Hassel,  1  Leach,  1,  2  East 

s  Bass  V.  Lrvin,  49  Ga.  486.  P.  a  69a 

«  Rez  V.  Smith,  Rus&  &  Ry.  267.  i«  Com.  v.  Messinger,  1  Binn.  27a 

»  Smith  V.  Allen,  81  Ark.  26a  ^  Hall  v.  a,  8  Kelly,  la    So,  in  an- 

*Reg.  V.  Barran,  Jebb^  245;  Reg.  u  other  sort  of  case,  under  a  grant  to 

Bannam,  1  Crawf.  &  Diz,  GL  C.  147.  ** orphans"  a  single  orphan  wiU  take^. 

7Reg.  V.  Spioer,  1  Car.  &  K  699;  a  Ayerit  v.  Alleam,  28  Oa.  882L 

v.  Tootle,  2  Harring.  (Del)  541.  M  Po$U  §§  277,  289. 
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§§  214:,  215.]  iBTESPBXTATn>ir.  [book  n. 

convicted  of  burniBg  a  house^  omitting  the  word  *'  dwelli&g," 
was  held  not  to' be  excluded  therefrom.'    Again, — 

§  214,  '^  Demolish  "  —  *^  Destroy.*'  —  To  consume  a  howe 
by  fire  is  to  demolish  it ; '  and  to  destroy  the  parts  of  a  thresh- 
ing machine  which  the  owner  has  taken  down  in  apprehension 
of  a  mob  is  to  destroy  the  machine.' 

^^  Similar  pieces  ^^  —  {CounterfeiUmjg). —  A  statute  against 
having  in  possession  ten  similar  pieces  of  gold  or  silver  coun- 
terfeit coin  is  violated  if  the  offender  has  ten  pieces  of  either 
kind,  thoqgb  not  all  of  the  sasie  denomination.^ 

Standing  a  jack. —  Under  the  prohibition  of  standing  a  jade 
without  license^  and  letting  him  to  mares  for  profit  and  fairci 
an  unlicensed  standing  uider  a  contract  to  purchase  the  muies 
at  a  price  below  their  value  was  held  to  constitute  the  offense.* 

§215.  EUse  grammar — and  other  verbal  inaccuracies  no 
more  impair  a  statute  which  is  to  be  construed  strictly  than 
any  other.*    For  example, — 

"  Sellfrom.^^ —  An  Alabama  act  made  it  punishable  to  ^^  buy, 
sM  or  receive /re>m  any  slave  "certain  things  without  his  mas- 
ter's consent.  And  it  was  held  to  be  infringed  by  a  sale  to  the 
slave ;  for  its  obvious  meaning  should  not  be  defeated  by  the 
inaccurate  use  of  a  preposition.^    So  — 

B^ti^  "  o/"  —  {(Mmai  abuse). —  In  ihe  following  statute 
of  Missouri,  the  second  ^  of  " —  printed  in  italics  —  is  rejected 
in  the  construction?  ^^  If  any  guardian  of  any  white  female 
under  the  age  of  eighteen  years,  or  o/^any  other  person  td  whose 
care  or  protection  any  such  female  shall  have  been  confided, 

iaa8utoliff«»  4  Strobi  87a    But  « Brown  n  Ck>m.,  8  Man.  69^  71* 

flee  Com.  v.  Poeey,  4  OftU»  109^  2  Am.  And  see  Com.  v.  Whitmarsh,  4  Fiok. 

D.  56a  288;  Ck>m.  «.  Smith,  7  Pick.  187.  Tet» 

SReg.  V.  Howell,  9  Gar.  4t  P.  487;  consistently   with  this,   the  ooort 

]^g.  V.  Harris^  Gar.  &  H  S6t    And  said  in  Brown  «.  Gotn.;  '*  To  be  oon« 

see  Beg.  v.  Bowen,  1  Den.  G.  G  23.  yioted  of  the  crime,  the  prisoner 

sRex  V.  Maokei^  4  Gar.  A  P.  448.  must  be  proved  to  have  had  in  his 

And.  see  Rex  v.  Fidler,  4  Gar.  A  P.  449i  possession  at  least  ten  gold  pieoes  or 

A  similar  rule  prevails  as  to  the  ten  silver  pieces."  p.71,Sedgwiok,J. 

halves  of  bank  notes  out  apart,  and  And  see  ante,  §§  94,  96;  Grim.  Law, 

so  sent  in  a  letter  for  gitater  safety.  II,  g§  986^  88& 

Bex  V.  Mead,  4  Gar.  A  P.  58&  ^Gom.  v.  Harris,  8  B  Monr.  87a 

Destroy  vessel.-- As  to  what  is  de-  ^Ante,  §g  71^  81;  po9t,  g  24& 

stioying  a  vess^  see  XT.  a  u  Johns,  ^  Worrell  vi  a»  12  AIil  7891 
1  Wash,  a  a  888;   Grim.  Law,  I, 
§  570,  note. 
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OH.  xxm.]  BxposmoKs  of  thb  stkiot.  [§  219. 

filiall;  defile  her  hj  carnaUy  knowing  her,'*  etc. ;  and  tbos  ite 
penalties  extend  to  persons  in  care  who  are  not  guardians^  as 
well  as  to  those  who  are.^ 

§  3M.  On  the  other  hand,— 

Fourthly.  The  words  of  a  penal  or  othsF  9Mui$  requMn^  a 
9%net  oonetrucHon  mwi  not  he  exi&nded  beyond  what  tiuy  will 
fairly  and  reamndt/ly  loar}    Thus, — 

^^Beat^^—^^AssaulV^ — Ftdling  a  person  to  the  gromid  and 
holding  him  there  is  not  ^  beating  ^  him.*  And  where  aa  act 
makes  an  assaHlt  indiotable  it  means  a  real  assaolt,  not  a  eon- 
stractive  one.^ 

^  Wound  wfiicied.^ — A  wound  incnrred  by  forcing  a  part 
(rf  one's  body  against  a  weap<m  with  which  another  ia  atta^- 
ing  him  is  not  a  wound  inflicted  by  the  other.* 

^ Ship^  or  vesseV^ — An  <^n  boat  is  not  a  "ship  or  ressel,'*^ 
within  the  acts  of  congress  of  1820  and  1823,  prohibiting  com- 
mercial intercourse  with  the  British  colonies.* 

"  Stack  of  atraw.^^ —  A  stack,  of  which  the  lower  part  is  cote- 
seed  ^  straw,  and  the  upper  is  wheat  stubble,  is  not  a  stack  of 
straw.* 

"  Officer  " —  {Resisting). —  One  specially  deputed  by  a  justice 
of  the  peace,  under  authcnrity  of  a  statute,  to  serve  a  particular 

ia«  Aeaflv8Ma64  115;]  &«.  Shoemaker,  7  Ma  177;  Rax 

'For  illustrations  of  this  doctrine,  «l  Pahner,  2  Leach,  680,  2  East,  P.  CX 

see,  besides  the  other  cases  cited  to  586;  Rex  v.  Davis,  2  East,  P.  C.  508, 1 

this  section  and  the  next»  the  fbttow-  Leach,  496,  note;  S.  v.  Piaohback,  2 

iog:  &  V,  Jim,  8  Murph.  8;  Rex  v.  Mill,  128;  Leonard  «.  Bosworth,  4 

Snell,  2  Moody  &  R.  44;  a  v.  Smith,  Conn.  421;  Gulp  n  a,  1  Port  88,  [26 

Cheve8,157;  Rex  v.  Mountf ord,  7  Car.  Am.  D.  857;]  Rex  v.  Pike,  1  Jjeach, 

&  P.  242, 1  Moody,  441;  Rex  v.  Aris,  817,  2  E&st,  P.  C.  647;  Wash  v.  a,  14 

6  Oar.  A  P;  948;  U.  8.  v*  Tenbroek,  2  8m.  A  M  120;  U.  a  u  Peance^  2  Mc- 
Wheat  248;  Williams  v.  a,  12  Sm  &  Lean,  14;  Reg.  u  Thorn,  Car.  dt  M 
M.  68;  Com.  v.  Catlin,  1  Mass.  8;  206;  Moore  v.  a,  18  Sm.  &  M  259. 
Willington  v.  Steams,  1  Pick.  497;  SReg.  u  Hale^  8  Oar.  ft  K  826. 
Reg.  V,  Deneny,  Jebb,  255;  Rex  v.  *&,  v.  Freels,  8  Humph.  298;  Evans 
Pftteman,  Ross,  ft  Ry.  455;  Reg.  v.  v.  a,  1  Humph.  894;  Humphries  v 
Sanders,  9  Car.  ft  P.  79;  Lord  Duffus'  a,  5  Ma  208. 

Case,  8  Comyns,  440;  Rex  v.  Nixon,       ^Rex  «.  Beckett,  1  Moody  ft  R586 

7  Car.  ft  P.  442;  CaW^t  v.  Com.,  5  B.    For  the  meaning  of  "  wound,**  sec 
Monr.  264;  Rex  v.  Richardson,  6  Car.   post^  §  814 

ft  P.  885;  a  V,  Briley,'  8  Port  472;-      «U.  a  v.  An  Open  Boat  and  Lad 
Rex  V,  Wakeling,  Russ.  ft  Ry.  504;    ing,  5  Mason,  12a 
Reg.  V.  Adams»  Oar.  ft  M  299;  Hick-       "*  A  species  of  cabbage, 
erson  v,  Benson,  8  Ma  8,  [40  Aul  D.       ^  Rex  v.  Tottenham,  7  Car.  ft  P.  287. 
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§  217.]  INTEBPBETATIOK.  [boOK  IL 

process,  the  Yermont  court  has  held,  is  not  an  "  officer  "  within 
a  provision  making  it  criminal  to  "  impede  or  resist  any  officer  " 
in  the  execution  of  his  office.^ 

^*  Implements  of  gaming. ^^  —  Game-cocks,  being  liye  animals, 
are  not  "  implements  "  of  gaming.' 

Located  ^Hn^^  —  {Wooden  building). —  An  act  made  penal, 
among  other  things,  the  erection,  to  any  building,  of  a  wooden 
addition  having  ''  in  "  it  a  chimney  or  fireplace.  And  an  ad- 
dition warmed  from  a  chimney  and  fireplace  put  solely  in  the 
old  part,  for  the  exclusive  accommodation  of  the  new,  was 
held  not  to  be  within  the  inhibition.' 

§  217.  ^^  Security  for  money.''  —  Money,  which  means  sim- 
ply what  is  legal  tender,^  is  not  indicated  by  the  words  ^*  se- 
curity for  money."  • 

^^  Instrument^  armSj^*  etc. —  (Escape). —  A  writing,  inform- 
ing a  prisoner  that  he  has  a  friend,  and  may  be  released  from 
confinement,  is  not  "  any  instrument,  arms,  or  other  thing  cal- 
culated to  aid  his  escape."  * 

"jlZter"  —  (Forgery). —  One  does  not  "  alter  "^  bank-bills, 
who  so  cuts  them  as,  by  putting  the  parts  together,  to  make 
a  greater  number.' 

"  Countersigned,^^  etc. —  (Forgery). —  A  counterfeit  bill  on  an 
existing  bank,  the  cashier's  name  wherein  is  fictitious,  is  not 
in  the  similitude  of  a  bank-bill  ^^  countersigned  by  the  cashier 
thereof." » 

^^  Greater  or  other  fees  ^* — (Extortion). —  A  statute  against 
^'  any  officer  taking  greater  or  other  fees  "  than  are  prescHbed 
in  it  is  not  violated  by  one  who,  out  of  office,  receives  such 
fees  for  services  rendered  while  in  office.^^ 

^'  Stack  of  fvhsaV^  —  Wheat  thrashed  from  the  straw  is  not 
a  "  stack  of  wheat."  " 

1  a  V.  MoOmber,  6  Vt  215.  Possibl/  *  Rex  v.  S]nitt»  1  Leach,  108»  3  East, 

not  aU  courts  would  so  hold;  there  P.  C.  582. 

being  room   for  the  opinion   that*  *  Hus^hes  u  S.,  1  Eng.  181. 

tiiough  the  deputy  was  not  an  officer  7  Crim.  Law,  11,  §§  578^78. 

for  general  purposes,  he  was  such  for  >  Com.  u  Hayward,  10  Masa  84 

this   particular  occasion.    Tet  see  *  Com.  v.  Boynton,  2  Mass.  77. 

Kavanaugh  v.  a,  41  Ala.  899.  lo  Gallagher  v.  NeaO,  8  Fa.  St  [P.  ft 

2Coolidge  V.  Choate,  11  Met  7a  W.]  18a    See  an^e,  §171,  note;  Crim. 

See  po8t,  §  819.  Law,  II,  §  890  et  8eq. 

s  Daggett  u  a,  4  Conn.  60,  [10  Am.  ii  Com.  v.  Erskine^  8  Qrat  624   See 

D.  100.]  ante,  §  216. 

«i^^§846L 
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<m.  xxm.]  EXPOSITIONS  of  ths  stsiot.  [§§  218-220. 

§  218.  Fifthly.^  Ify  in  a  criminal  case  requiring  the  strict 
construction  of  a  statute^  the  court  entertains  a  reasonable  doubt 
of  its  meaning  J  this  doubt  wiU  prevail  in  favor  of  the  accused. 

Not  multiply  felonies. — Within  this  doctrine,  the  court  will 
lean  to  a  constraction  which  will  not  multiply  felonies.'  like- 
wise— 

Computation  of  time  in  sentence, —  The  day  on  which  a  pris- 
oner is  sentenced  will  be  reckoned  as  a  part  of  his  term  of  im- 
prisonment.'   So,  also, — 

"  UntU  or  untU  " —  {Deserting  seaman). —  Tinder  an  act  of 
congress  authorizing  the  commitment  of  a  deserting  seaman 
"  to  the  house  of  correction  or  common  jail  .  .  .  there  to 
remain  until  the  ship  or  vessel  shall  be  ready  to  proceed  on  "her 
voyage,  or  until  the  master  shall  require  his  discharge,"  the 
seaman  cannot  be  detained  after  the  vessel  has  sailed.^  ITow, — 

§  219,  Coneerning  the  propositions. —  The  foregoing  propo- 
sitions, with  their  illustrations,  bring  to  view  not  many  depart- 
ures, in  strict  interpretation,  from  what  would  be  held  in  liberal, 
though  they  do  some.  They  are  chiefly  helpful  as  showing 
what  meanings  the  words  may  take  under  pressure  of  ordi- 
nary rules  of  interpretation,  without  violating  the  principles 
governing  penal  and  other  like  laws,  which  require  a  strict 
construction.  It  is  our  next  proposition  which,  more  than  any 
other,  distinguishes  the  strict  interpretation  from  the  liberal; 
namely, — 

§  220.  Sixthly.  In  strict  construction^  no  case  is  to  be  brought 
within  the  statute  unless  completely  within  its  words.     Or, — 

Otherwise  expressed  —  {Within  mischief  not  words). —  As 
stated  by  Hawkins,  the  doctrine  is:  ^'No  parallel  case,  which 
comes  within  the  same  mischief,  shall  be  construed  to  be  within 
the  purview  of  it  [the  statute],  unless  it  can  be  brought  within 
the  meaning  of  the  words."'  In  slightly  different  language, 
though  a  case  of  this  sort  is  fully  within  the  mischief  to  be 
remedied,  and  is  even  of  the  same  class  and  within  the  same 
reason  as  other  oases  enumerated  in  the  statute,  construction 

^Ante,  §  194  ^a  n  Patterson, T.  U.  P.  CharLSlL 

>Com.  n  Macomber,  8  Masa  3S4;       *  3  Hawk.  P.  a  (Curw.  ecL),  oh.  18^ 

Com.  V.  Barlow,  4  Maaa  4Sa  §  la 

s  Com.  V.  Keniston,  5  Pick.  430.  See 

aante,  §g  10&-111. 


§  221.]  INTBBnETATBOX  [bCX>K  U. 

will  not  be  permitted  to  bring  it  within  the  statute  onless  it  is 
also  within  the  statutory  words.^    Thus, — 

§821.  << Breaking"  or  net  —  (Burglary).— Under  words 
making  ponishable  those  who,  with  intent  to  commit  any  fel- 
ony, '^  shall  in  the  night-lime  enter  without  breaking,  or  in  the 
day-time  break  and  enter,  any  warehouse,''  an  entry  in  the 
night  by  breaking  was  h^d  not  to  be  inolnded.^ 

Fhooe  not  toiihin  MttmiratUm  —  (Gmmiiitffy —  It  being  for- 
bidden to  set  up  a  faro-table  ^'  in  any  dwelling-house,  oot-hoose, 
or  place  occupied  by  any  tayem-keeper,  retailer  of  wine^  spir- 
ituous Uquorsj  beer  or  cider,"  one  in  a  locality  not  m  terms 
mentioned  —  as,  for  instance,  in  a  bouse  used  solely  for  this 
pnrpoee — was  held  not  to  be  prohibited.* 

Onepartjf  onbf  prohiMed — {Livinf  in  fornication). — it  was 
provided  in  Tennessee  that  ^  if  any  white  man  or  woman  shall 
presume  to  live  with  any  n^ro,  mustee  or  mulatto  man  or 
woman^  as  man  and  wi£e,  each  and  every  of  the  parties  f»  ot- 
fending  shall  be  liable  to  forfeit,"  etc.  And  this  was  hdd  to 
make  the  act  penal  only  in  the  white  person,  not  also  is  the 
other.* 

Clergy  excluded  under  oircumsUmces. — Where  a  statute  ousts 
clergy  from  an  offense  when  committed  under  specified  cir- 
cumstances, all,  for  a  case  to  be  within  it^  must  transpire^  in 
the  county  of  the  trial.*    Again^ — 

^Ante,  %  194^  and  places  there  re-  791;  S.  n  Curtia,  6  Humph.  601;  C6m. 
forred  to;  Rex  v.  Hammond,  2  East,  v.  Bkurett,  ^  Lei^  MS;  U.  &  «  An 
P.  C.  1119, 1  Leaoh,  444;  Leonard  v.  Open  Boat  and  Lading,  5  Mason,  120; 
Bosworth,  4  Ck>nn. 421;  Hall  v.Q.,20  Rex  v.  Watson,  2  Eaat*  P.  a  562y 
Ohio^  7;  Rex  v.  Senior,  1  Leaoh,  490,  doubted  in  Rex  vt.  Lavender,  2  East, 
2  East,  P.  C.  598;  Melody  v.  Reab,  4  P.  C.  566;  a  v.  Savage,  82  Me.  588; 
Maaa  471,  47&  Foe  further  illustra-  Rex  v,  Ross,  Rusa  A  Rj.  10,  2  East, 
tions,  see  the  cases  cited  to  the  five  P.  C  1067;  Rex  v.  Ellis,  5  a  &  G  895, 
next  following  sections;  also  Rex  v,  8  D.  &  R.  178;  U.  &  t;.  Nott,  1  Mo- 
Ellis.  8  D.  &  R.  178;  a  IX  Lovett,  8  Vt  Lean,  499;  8,  v.  Clemons,  8  Dev.  472; 
110;  Rex  u  Paddle,  Rubs.  A  Ry.  484;  Williams  v.  Matthews,  8  Cow.  252; 
Carpenter  v.  P.,  8  Barb.  608;  a  v.  a  u  Blaok,  9  Ir^.  878;  Com.  u  Qee, 
Cooper,  16  Vt  551 ;  Hamuel  v.  a,  5  6  Cush.  174;  U.  a  v.  Hiler,  Morris,  880. 
Ma  260;  Sharpens  Case,  2  Lewin,  238;  ^  Com.  u  Carrol,  8  Masa  49a 
Kyle  V.  a,  10  Ala.  286;  2  East,  P.  a  'Baker  v.  a,  2  Har.  &  J.  6. 
919;  Hawkins  u  S.,  8  Stew,  ft  P.  68;  «a  v.  Brady,  9  Humph.  74  See 
a  9.  Smitherman,  1  Ira  14;  Rex  v,  and  compare  ante,  §S  185^  186^  189, 
Remnant,  5  T.  R  169;  Rex  u  Mel-  140,  145;  Crim.  Law,  I,  ^  22(H928, 
lish,  Rusa  &  Ry.  80;  Reg.  v.  Turner,  657-669. 
8  Car.  &  P.  755;  Reg.  v.  Scott,  3  Q.  K  »2  East,  P.  C  77a 
548;  Campbell  v.  Com.,  2  Rob.  (Ya) 
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OH.  XXIII^J  EXPOSITIONS  OF  THE  STRICT.  [§  222, 

§  322.  Time  for  penalty  added  to  time  of  delay  —  (Record- 
ing marriage). —  An  Indiana  statute  required  the  ofScial  per- 
son who  solemnizes  a  marriage  to  file  the  marriage  certificate 
in  the  proper  office  within  three  months  from  its  solemnization, 
under  a  penalty,  for  the  delay  after  the  first  three  months,  of 
$5  a  month.  And  it  was  held  that  no  criminal  liability  arises 
until  the  lapse  of  four  months ;  that  is,  until  the  full  penalty 
for  a  month's  delay  is  matured.^ 

"  (Uyrd  of  wood.^^ — Where  a  statute,  regulating  the  sale  of 
cord- wood,  imposed  a  penalty  of  so  much  per  cord  "for  every 
cord  of  wood  bought  and  sold  "  contrary  to  its  provisions,  the 
court  held  that  no  penalty  could  be  incurred  in  the  purchase  or 
sale  of  less  than  a  cord.' 

^^Free  negro^^  omitted  from  penal  part — By  a  former  Geor- 
gia statute,  "if  any  slave, /r^  negro j  Indian,"  etc.,  shall  do  cer- 
tain things  mentioned,  "  any  Buch  slave  or  slaves,  and  his  and 
tiheir  accomplices,"  shall  suffer  death.  This  was  held  not  to 
apply  to  a  £ree  negro,  who  was  mentioned  only  in  the  first 
clause.' 

Contemplated  circumstances  wanting  —  (Credit  to  student). — 
A  statute  provided  "  that  no  person  or  persons  shall  give  credit 
to  any  student  of  Yale  College,  being  a  minor,  without  the  con- 
sent in  writing  of  his  parents  or  guardian,  or  of  such  officer  or 
officers  of  the  college  as  may  he  atUhorized  hy  the  govemm^ent 
thereof  to  act  m  stich  easesy  except  for  washing  and  medical 
aid."  And  it  was  held  that,  to  render  the  commission  of  the 
offense  possible,  authority  must  have  been  conferred  on  some 
officer  of  the  college,  "  by  the  government  thereof,"  to  give  or 
withhold  the  consent.^ 

^^ Privately ^^— {Larceny).—  K  statute  against  "privately" 
stealing  is  not  violated  when  force  is  used ;  *  though,  in  matter 
of  proof,  the  prosecutor  need  not  show  affirmatively  that  there 
was  no  force.*    So  — 

1  Kent  V.  a,  8  Blackf,  168;  1  Bishop^  Ala.  890;  Butler  v.  Cook,  14  Ala.  576; 

Mar.,  DiT.  &  a,  §  8ia  Frieraon  t^  Hewitt,  3  HiU  (&  CX  49a 

s  Pray  v.  Burbank,  12  N.  H.  287.  ^Morse  u  S.,  6  ConxL  & 

*Ex  parte  George,  T.  U.  P.  CharL  «Rez  «.  Cartwright,  2  East,  P.  a 

8a    For  another  iUustration  of  the  841 ;  Rex  v.  Jones,  2  East,  P.  C.  84L 

same  principle,  see  &  u  Roberts,  1  *Rez  u  Matthews,  2  East,  P.  CI 

Tread.  116b    So  also  a  u  Conover,  3  642l 

Earring.  (Del)  665;  a  vi  Moseley,  14 

16  241 


§  223.J  INTERPRETATION.  [bOOK   H. 

§  333.  ^^SnflTer"— (Animals  at  large).— An  enactment 
that  "  no  swine  shall  be  suffered  to  go  at  large  "  is  not  violated 
when  the  animals  escape  without  the  owner's  will.^ 

^^  Adjoining?^ — Grounds  separated  from  a  dwelling-house  by 
a  narrow  walk,  and  a  paling  with  a  gate  in  it,  are  not  ^  adjoin- 
ing "  the  dwelling-house.' 

Tlace  and  distance  specified — {lAquor  laws). —  Intoxicating 
liquor  was  forbidden  to  be  sold  at  a  ^^  booth,  tent,  wagon,  huck- 
ster's shop,  or  other  place  erected,  brought,  kept,  continued  or 
maintained  within  the  distance  aforesaid."  And  it  was  held 
that  a  sale  within  the  prohibited  distance  was  no  offense  un- 
less made  at  one  of  the  specified  places.' 

Bills  of  non-existing  hank — (Forgery), — A  statute  against 
passing  bills  ^^  purporting  to  be  "  the  bills  '^  of  a  bank,  company 
or  association  which  never  did  in  fact  exist "  is  not  infringed 
by  fraudulently  passing  bills  of  a  bank  in  fact  existing,  though 
unincorporated  and  illegal.^ 

^* Threatening^^  officer  acting  unauthorized — {Election 
frauds). — One  who  resisted  by  threats  a  demand  made  upon  his 
father,  by  the  judges  of  an  election,  to  answer  questions  they  had 
no  right  to  put,  was  held  not  to  have  committed  the  statutory 
offense  of  threatening  an  oflScer  of  the  elections  in  the  discharge 
of  his  duty;  because  the  judges,  in  putting  the  questions,  were 
not  in  the  discharge  of  their  duty.* 

^^  Begin  to  destroy  ^^  —  {Malicious  mischief). —  Under  the 
English  statute  of  7  and  8  Geo.  4,  ch.  80,  §  8,  against  beginning 
to  destroy  any  house  {*^  shall  unlawfully  and  with  force  demol- 
ish, pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or 
destroy,"  etc.),  one  cannot  be  convicted  unless  he  intended  to 
proceed  so  far  as  to  leave  really  no  house.' 

"  Maintain  owners  no  right  of  property. ^^ —  Under  a  statute 
punishing  ^^  any  free  person  who,  by  speaking  or  writing,  shall 

1  Com.  V.  Fourteen  Hog8»  10  &  ft  R  «Reg.  v,  Adams,  Gar.  &  M.  299;  Rex 

89a  V.  Price,  5  Gar.  &  P.  510;  Reg.  v. 

'Stat  7  &  8  Gea  i,  oh.  29,  g  88;  Thomas,  4  Gar.  &  P.  287.    And  see 

Rex  V.  Hodges,  Moody  &  11  341.  Reg.  v.  Howell,  9  Gar.  &  P.  487;  Reg. 

*  Bouser  u  a.  Smith  (Ind.),  40a  See,  v.  Phillips,  2  Moody,  252.  For  other 
as  to  the  constitutionality  of  this  cases  requiring  the  intent,  as  well  as 
sort  of  legislation,  Fetter  u  Wilt,  46  the  act,  to  come  within  the  statute, 
Pa.  St  457.  see  Gom.  v.  Morse,  2  Mass.  128;  P.  a 

4  Gahoon  v.  a,  8  Ohio^  587.  Oriffin,  2  Barb.  427. 

•  Gom.  V.  Gibbs,  4  DaM  253. 
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maintain  that  owners  have  not  right  of  property  in  their 
slaves,"  a  simple  denial  of  the  right  was  adjudged  insufficient. 
The  denial  most  be  maintained,  which  means  something  more; 
and  the  right  denied  must  be  a  legal,  not  simply  a  moral  right.^ 
But  — 

§  224.  ^^Cutdown**—^*De8troy"— (Trees— Tessel).— This 
sort  of  doctrine  will  not  be  unreasonably  extended.  For  ex- 
ample, it  having  been  made  by  statute  criminal  to  ^^  unlawfully 
and  maliciously  cut  dovm  or  otherwise  destroy  any  trees,"  a  total 
destruction  was  adjudged  unnecessary.  It  was  sufficient  if  the 
tree  was  ^^  cut  down,"  though  the  stump  left  could  be  grafted.' 
So  in  the  act  of  congress  punishing  with  death  those  who  de- 
stroy vessels,  the  word  "  destroy  "  has  been  held  not  to  require 
an  irreparable  disruption  of  all  the  parts ;  it  is  generic  in  mean- 
ing, and  includes  ^'  castaway."  In  legal  contemplation,  '*  to 
^  destroy  a  vessel '  is  to  unfit  her  for  service,  beyond  the  hopes 
of  recovery  by  ordinary  means."  •  Still,  as  many  of  the  fore- 
going illustrations  show, — 

§  225.  Fully  done. — The  act  forbidden  by  a  statute  must  be 
folly  done  in  all  its  parts,  else  the  offense  is  not  complete;  ^ 
though,  indeed,  there  may  be  an  indictable  attempt.*  For  ex- 
ample,— 

"/SfeB." — A  statute  made  it  criminal  knowingly  to  sell  "any 
free  person  for  a  slave."  Thereupon  one  transferred  to  another 
the  possession  of  a  free  negro,  under  a  written  agreement  to 
be  paid  the  price;  with  the  proviso  that  the  vendee  should 
take  him  on  trial  for  a  month,  and  at  the  end  thereof  make  the 
payment  if  he  liked  him,  and  receive  a  bill  of  sale.  But  before 
the  month  elapsed  the  negrp  ran  away,  and  the  court  held 
that  the  offense  was  not  committed,  the  sale  not  having  been 
finished.'    So, — 

1  Bacon  tt  Com.,  7  Grat  003.  Charretie,  18  Jur.  450,  18  Law   J. 

>  Rex  V.  Taylor,  Russ.  &  By.  87a  (N.  a)  M.  a  100:  Mayers  ix  a,  8  Eug. 

See  ante,  §g  214  22a  222;  U.  a  t;.  Twenty-eight  Packages, 

'U.  a  V.  Johns,  1  Wash.  C.  C.  808,  Gilpin,  800.    See  Ck>m.  v.  Hancock 

87a  Free  Bridge,  2  Gray,  5a 

«  Leonard  v.  Bosworth,  4  Cona  421 ;  •  Ante,  §§  188, 140. 

Redman  v.  Sanders,  2  Dana,  68;  U.  a  *  Com.  v.  Nix,  11  Leigh,  68a    As  to 

V.  Battiste,  2  Sumner,  240;  Barefleld  what  acts  constitute  a  sale,  m»po9t, 

V.  a,  14  Ala.  608;  P.  v.  Genung,  11  g§  1018-lOia 
Wend.  18,  [25  Am.  D.  594;]  Reg.  v. 
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"  Perauading  to  efHist  '*  —  {Treason). —  Where  it  was  made 
criminal  knowingly  and  willingly  to  ^'  aid  or  assist  any  enemies, 
at  open  war  with  this  state,  by  persuading  oihers  to  enlist  for 
that  purpose,'^  the  offense  was  adjudged  not  complete  until  the 
person  persuaded  had  actually  enlisted.^    In  like  manner, — 

^^ Administer  poison^^  —  {Attempt  to  murder). —  A  statute 
against  administering  poison  with  intent  to  murder  is  not  vio^ 
lated  until  something  more  is  done  than  a  mere  delivery  of  it 
from  the  party  administering;  though  perhaps  it  need  not  bo 
taken  into  the  stomach.'    Again, — 

"  Coin  resembling j^^  etc. —  {Counterfeiting). —  Tinder  a  statute 
against  buying  '^any  false  or  counterfeit  coin,  resembling,  or 
apparently  intended  to  resemble  or  pass  for,  any  of  the  king's 
current  gold  or  silver  coin,  at  or  for  a  lower  rate  or  value  than 
the  same  by  its  denomination  imports,"  the  offense  is  possible 
only  where  the  counterfeits  have  been  finished  ready  for  cir- 
culation.' 

1  Itespublioa  v.  Robert*  1  Dall.  89.    into  the  stomach;  Moody  says  they 
s  Rex  u  Cadman,  1  Moody,  114;  Gar.    '*  seemed  to  think  swallowing  not  e& 

Grim.  Law  (8d  ed.),  287.    Garrington    sentiaL"    See  post,  g  747. 

says  the  judges  thought  it  neoes-       '  Reg.  v,  Bradford,  2  Grawt  &  Dix 

saiy  that  the  poison  should  be  taken    GL  GL  41* 
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CHAPTER  XXIV.       , 

THE  TiTBKRATi  INTEBPBETATION  WHICH   MINGLES  WITH  THE 

STRICT. 

§  226.  Already — Here. —  We  have  already  seen,  in  general, 
how  the  liberal  interpretation  mingles  with  the  strict,  as  ap- 
plied to  different  clauses  and  parts,  and  even  to  the  same  parts, 
of  the  same  statute.^  Here  we  are  to  extend  the  doctrine  into 
some  details. 

Doctrine  defined. —  The  doctrine  is  that  when,  from  any  of 
the  recognized  reasons,  the  main  provisions  of  a  statate  are  to 
be  eonstraed  strictly,  the  same  reasons  require  those  which 
create  exceptions,  exemptions  and  the  like  to  be  interpreted 
liberally.  And,  beyond  this,  the  strict  construction  as  well  as, 
and  even  more  than,  the  liberal,  excepts  and  exempts,  without 
the  aid  of  any  statutory  words,  whatever,  while  within  the 
terms  of  a  statute,  is  not  within  its  motives  and  purposes. 

To  what  clauses. —  The  most  familiar  applications  of  this 
doctrine  are  to  criminal  statutes,  and  from  them  the  illustra- 
tions of  this  chapter  will  be  chiefly  drawn.  But  it  is  applied 
equally  to  all  other  statutes  which  are  strictly  construed. 
Thus,— 

§  227*  Liberal  for  defendants. — As  already  seen,  while  a 
criminal  statute  is  to  be  construed  strictly  in  those  parts  which 
are  against  defendants,  its  construction  is  to  be  liberal  in  those 
which  are  in  their  favor;  that  is,  for  their  ease  or  exemption.' 
And  an  entire  statute,  made  for  their  benefit  or  defense,  is 
equally  to  be  rendered  in  the  same  liberal  way.  To  illustrate, — 

Counsel  in  treason. —  "While,  in  England,  the  common  law 
denied  counsel  to  persons  on  their  trials  for  treason  or  felony,' 
the  statute  of  7  Will.  8,  ch.  8,  §  1,  was  passed.  It  provided 
that,  in  indictments  for  high  treason,  ^^  all  and  every  person, 
etc.,  shall  be  received  and  admitted  to  make  his  and  their  full 

^Ante,  §g  106-19a  Com.,6  Dana,888;  Dull «. P., 4 Denlo, 

s^nfe,  §§196^197.    And  see  Hew-   9L 
ard  V. a,  18  Sm.  &  11  361;  Sneed  v.       *Crim.  Pra, I,  g§  14-19;  6  How. Si 

Tr.  471,  note. 
845 


§§  228,  229.]  INTKRPBETATIOW.  [bOOK  II. 

defense  by  counsel,  etc.;  and  the  coort,  etc.,  is  required  imme- 
diately, upon  his  or  their  request,  to  assign  to  such  person  and 
persons  such  and  so  many  counsel,  not  exceeding  two,  as  the 
person  or  persons  shall  desire."  This  provision,  the  reader  per- 
ceives, was  in  favor  of  the  accused ;  to  be,  therefore,  liberally 
construed.  So  it  was  held  that,  where  more  persons  than 
one  were  indicted  jointly,  each  was  entitled  to  two  counsel.^ 
Again, — 

§  228.  ^^  Name  subscribed''  —  (Threatening  letters).—  Un- 
der the  English  statutes  of  9  Geo.  1,  ch.  22,  §  1,  and  27  Geo.  2, 
ch.  15,  against  sending  threatening  letters'  '^  without  any  name 
subscribed  thereto,  or  signed  with  a  fictitious  name,"  a  threat- 
ening letter,  to  be  within  the  inhibition,  must  be  not  only  within 
these  statutory  words  but  within  their  spirit  also.  If  the  let- 
ter in  question,  while  not  signed  by  any  name  real  or  fictitious, 
is  in  the  undisguised  handwriting  of  the  accused,  and  the  per- 
son threatened  is  familiar  with  it, —  or,  if  it  contains  allusions 
showing  that  the  sender  meant  to  make  known  who  he  was, — 
the  statutory  offense  is  not  committed ;  because,  although  the 
letter  is  "  without  any  name  subscribed  thereto "  within  the 
words  of  the  act,  it  is  still  not  unsigned  within  its  spirit.' 
The  provision  requiring  the  name  to  be  fictitious  or  unsigned, 
the  reader  perceives,  creates  an  exemption  in  favor  of  the  pris- 
oner; so  that,  by  the  liberal  construction  demanded,  facts  within 
the  spirit  of  the  words  are  equivalent  to  those  within  the  words. 
So,  on  the  other  hand, — 

§  229.  ^'  Divorced ''  —  (Proviso  in  polygamy).—  If  the  stat- 
ute has  an  exception  or  proviso  in  the  defendant's  favor,  he, 
for  his  protection,  need  only  bring  himself  within  its  letter,  re- 
gardless of  its  spirit.  For  example,  the  first  English  act  against 
polygamy  excepted  out  of  its  penalties  persons  "divorced;"* 
and  this  was  held,  correctly,  yet  contrary  to  the  entire  policy 
of  the  law,  to  shield  from  punishment  those  who  should  con- 
tract second  marriages  after  a  judicial  separation  from  bed  and 
board,  such  a  separation  being  called  a  divorce.*    *^  It  is  also," 

U  East,  P.  a  lit    And  see  Grim.        ^Post,  §  579;  1  Bishop,  Mar.,  Div. 

Pta,  I,  §  1040.  &  a,  §  715. 

«  Grim.  Law,  II,  §  120a  »  8  Imi  89;  1  Hale,  P.  a  694;  Por- 

s  Rex  if.  Heming,  2  East,  P.  C.  1110,    ter's  Case,  Gra  Gar.  461;  Middleton's 

1  Leach,  445,  nota  Gase,  J.  KeL  27. 
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adds  East,  "agreed  that  a  second  marriage,  pending  an  appeal 
from  a  divorce  a  vinciUo  matrimonii^  is  aided  by  this  exception ; 
tboogh  the  appeal  suspends,  and  possibly  may  repeal,  the  sen- 
tence ;  in  which  case  the  second  marriage  would  of  coarse  be 
invalid."  ^    Hence, — 

§  230.  Contract  and  expand.  —  The  doctrine  is  that,  in 
favor  of  accused  persons,  criminal  statutes  may  be  either,  ac- 
cording to  the  form  of  the  provision,  contracted  or  expanded 
by  interpretation  in  their  meanings,  so  as  to  exempt  from  pun- 
ishment  those  who  are  not  within  their  spirit  and  purpose; 
while,  at  the  same  time,  as  the  last  section  shows,  and  as  ex- 
plained in  the  last  chapter,  they  can  never  be  expanded  against 
the  accused,  so  as  to  bring  within  their  penalties  any  person 
who  is  not  within  their  letter.  Otherwise  expressed,  when- 
ever the  thing  done  is  not  within  the  mischief  evidently  in- 
tended by  the  statute,  though  it  is  within  its  words,  the  doer 
is  not  punishable;  while,  on  the  other  hand,  one  may  defend 
himself  by  showing,  if  he  can,  that  either  the  main  part  of  the 
enactment,  or  some  exceptive  clause  thereof,  is  so  unguardedly 
worded  as  to  open  an  escape  for  him  through  the  letter,  his 
act  being  still  a  complete  violation  of  its  spirit.  Further  to 
particularize, — 

§  231.  First.  In  favor  of  defendaiiU,  criminal  statutes  will 
he  contracted  iy  interpretation,  so  as  to  avoid  jnmishing  those 
tohoj  though  breaking  their  letter,  have  not  violated  also  their 
spirit    Thus, — 

Cutting  short  in  effect —  Their  efect  will  be  cut  short,  as  ex- 
plained in  a  previous  chapter.*    Within  this  principle, — 

Wilful  transgression. —  Statutes  in  general  terms  may  be 
restricted  by  interpretation  to  cases  in  which  the  transgression 
was  wilful.*    In  this  way,  too, — 

1 1  East,  P.  C.  467.  every  offense  is  not  universal  Knight 

^Ante,  g  122  et  seq.  v.  Q.,  64  Miss.  802;  Strahan  u  S.,  68 

^Ante,  §§  131,  182;  Crim.  Pra,  I,  Miss.  847,  8  a  R.  844;  Grand  Rapids 

§§  522,  528;  Reg.  v.  Ck>hen,  8  Gk)x,  v.  Bateman,  98  Mioh.  185,  68  N.  W. 

C.  C.  41,  42;  a  V.  Simpson,  78  N.  C.  R  6;  a  v.  Adams,  108  Ma  208, 18  a 

269;  P.  V.  PoweU,  63  N.  Y.  88;  Reg.  W.RIOOO.  C/.,  however.  P.  v.  Welch, 

t?.  Matthews,  14  Cox,  a  a  6;  Marietta,  71  Mich.  548,  89  N.  W.  R  747;  P.  v. 

etc.  R  R  Ca  V.  Stephenson,  24  Ohio  Umlauf,  88  Mich.  274^  50  N.  W.  R 

St.  48;  Watson  v.  HaU,  46  Ck>nn.  204;  251 ;  a  v.  Johns,  124  Ma  879, 27  a  W. 

White  V.  a,  44  Ala.  409.    [The  rule  R  1115.] 
that  an  intent  is  an  ingredient  of 
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Fahe  pretenses^  etc.  —  Interpretation  greatly  restricts  the 
statutes  against  false  pretenses ; '  indeed,  the  books  are  full  of 
illustrations  of  the  same  principle.'    And,  generally, — 

Meaning  of  makers. —  If  the  thing  done  is  not  within  the 
intention  of  the  law-makers,  it  is  not  within  the  law,  though 
within  its  letter.' 

§  233.  Another  form  of  the  doctrine. —  This  doctrine  is 
commonly  stated  in  terms  somewhat  narrower  than  the  above; 
namely,  that  the  acts  to  be  punishable  must  come,  not  only 
within  the  words  of  the  statute,  but  also  within  its  reason  and 
spirit,  and  the  mischief  it  was  intended  to  remedy}    Thus, — 

Slave  trade, — An  act  of  congress  made  it  punishable  ^^to 
import  or  bring  in  any  manner  into  the  United  States  or  ter- 
ritories thereof,  from  any  foreign  kingdom,  place,  or  country, 
any  negro,  mulatto,  or  person  of  color,  with  intent  to  hold,  sell, 
or  dispose  of  such  negro,  mulatto,  or  person  of  color  as  a  slave, 
or  to  be  held  to  service  or  labor. '*  And  this  act  was  adjudged, 
in  the  time  of  slavery,  not  to  be  violated  by  conveying  slaves 
from  the  United  States  to  Europe,  and  thence  back,  to  be  held 
again  in  bondage;,  because  its  object  was  to  put  an  end  to  the 
slave  trade;  so  that,  though  the  case  was  within  its  letter,  it 
was  not  within  the  mischief  to  be  suppressed.*    Again, — 

'^ Selling  for  slave^^ — {Consent  of  injured  person). —  The 
sale  of  a  free  negro  into  slavery,  with  his  own  consent,*  under 
the  collusive  agreement  between  him  and  the  seller  to  divide 

1  See  ante,  §  188;  ako  P.  v.  Stetson,  begin,  25  Me.  600;  S.  v.  Lane,  8  Ire. 

4  Barb.  151;  Rex  vl  Douglas,  1  Moody,  256;  Hancock  v.  Sturges,  18  Johns. 

462;  Reg.  v.  Henderson,  Car.  &  M.  881;  Preston  v.  Hunt,  7  Wend.  58; 

828.  Richardson  v.  Broughton,  8  Strobi  1; 

>See  ante,  §§  128,  141,  19a    And  a  v.  Johnson,  1  Dey.  860;  Rex  v. 

see  Reg.  v.  Mamer,  Gar.  Sc  M.  628;  Sharpe,l  Moody,  125;  Wood  v.  Smith, 

Richardson  v.  Broughton,  8  Strob.  1.  23  Vt  706;  Ck>ixi.  v.  Slack,  19  Pick. 

sa  V.  Clarksville  &  R  T.  P.  Ca,  2  804;  Wragg  v.  a,  14  Ala.  492;  U.  a 

Sneed,  Sa  v.  Hiler,  1  Morris,  ^880;  Rex  v.  Will- 

^Haynes  u  a,  5  Humph.  120;  Dag-  lams,  1  Leach,  529;  [a  v.  Botkin,  71 

gett  u  a,  4  Gk)nn.  60,  [10  Am.  D.  100;]  Iowa,  87,  82  N.  W.  R  185;  Hanks  tx 

a  V.  Sumner,  10  Vt  687,  [88  Am.  D.  Brown,  79  Iowa,  560,  44  N.  W.  R  811 ; 

219;]  Com.  u  Clark,  2  Ashm.   105.  a  v.  Bancroft,  22  Kan.202;  JE2ri>arf6 

And  see,  for  mustrations,  besides  the  Bailey,  89  Fla.  784,  28  a  R  552;  R  R 

other  cases  referred  to,  Reg.  v.  Mar-  Ca  v.  Jones,  149  III  861,  87  N.  £.  R 

ner,  Car.  Sc  M.  628;  8.  v.  Boozer,  5  247;  Cearfoss  tx  a,  42  Md.  40a] 

Strob.  21;  S.  v.  Mahan,  2  Ala.  840;  ^U.  a  v.  The  Garonne^  11  Pet  7a 

Rex  u  Corry,  5  East,  872;  a  v.  New-  «  Crim.  Law,  I,  g§  267-26a 
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the  proceeds,  was  adjudged  not  to  be  within  a  statute  against 
*^  selling  a  free  person  for  a  slave,  knowing  the  person  so  sold 
to  be  free."  *  But  the  consent  of  a  boy  eight  years  old  would 
not  excuse  the  offense.'    So  — 

Under  claim  of  right —  An  act  of  this  sort  done  under  a 
bona  fide  claim  of  right  will  not  be  punished,  though  it  is  within 
the  general  terms  of  a  statute.*    Hence,  for  example, — 

Deer  stealing. —  A  man  killing  deer  under  color  of  right  is 
not  within  the  English  statutes  against  deer  stealing.^ 

Judicial  sale — {Champerty). —  A  judicial  sale  is  not  within 
the  statutes  against  champerty.* 

§233.  Larcenies  from  places  specified  in  statute. — The 
principle  under  consideration  finds  frequent  illustration  in 
statutes  visiting  with  special  consequences  larcenies  committed 
in  specified  places.*  By  construction,  these  statutes  extend 
only  to  things  usually  kept  in  the  places,  under  their  protec- 
tion, and  by  persons  within  the  spirit  of  their  provisions. 
Thus,— 

From  shopj  etc. —  The  statute  of  10  and  11  Will.  3,  ch.  23,  for- 
bade clergy  to  "  any  person  who,  by  night  or  day,  shall,  in  any 
shop,  ware-house,  coach-house,  or  stable,  privately  and  feloni- 
ously steal  any  goods  of  the  value  of  five  shillings  or  more, 
though  such  shop,  etc.,  be  not  broken  open,  and  though  the 
owner  or  any  other  person  be  or  be  not  in  such  shop."  And 
the  construction  was,  that  it  "  was  made  as  a  remedy  for  the 
owners  of  shops  to  preserve  their  own  goods  which  might  be 
left  there  by  way  of  trade;"  therefore,  that  it  did  not  apply 
where  one  had  left  his  shirt  in  another's  shop,  to  be  sent  to  a 
third  person  to  mend.*^    So  — 

1  Mercer  u  Com.,  2  Ya.  Ca&  144  deer,  though  this  lioense  does  not 

•    '  Davenport  v.  Com.,  1  Leigh,  588L  give  suflBioient  authority  to  the  third 

*  Gordon  v.  Farquhar,  Peck,  155b  person  to  kill  it,  yet  it  wiU  not  be  an 

<  Rez  V.  Speed,  1  Ld.  Rajm.  588,  the  unlawful  killing  within  the  statute, 

judge  observing:  "The  case  is  out  of  because  there  is  a  color  of  right*' 

the  intent  of  the  act,  but  is  plainly  See  also  postf  §  287. 

within  the  worda    The  intent  of  the  ^Sims  v.  Cross,  10  Yerg.  460;  Tut- 

act  was  to  punish  rogues  and  vaga-  tie  v.  EQlls,  6  Wend.  213;  Anderson 

bonds;  and  not  to  punish  persons  v,  Anderson,  4  Wend.  474;  Hoyt  fk 

who  by  mistake  in  the  execution  of  Thompson,  1  Seld.  820. 

their  trusts  exceed  what  the  law  >  Crim.  Law,  II,  §§  000-OOa 

warrants.    If  the  keeper  of  a  walk  ^  Anonymous,  8  Mod.  165;  &  P.,  Rez 

gives  leave  to  third  persons  to  kiU  a  v,  Stone^  1  Leach,  834  2  East,  P.  CI 
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From  dwelling-house. —  The  statute  of  12  Anne,  stat.  1,  ch.  7^ 
against  stealing  goods  ^'  being  in  any  dwelling-house,  etc.,  al* 
though  such  house,  etc.,  be  not  actually  broken  in  by  such 
offender,  and  although  the  owner  of  such  goods  or  any  other 
person  or  persons  be  or  be  not  in  such  house,"  is  not  violated 
where  one  steals,  in  his  own  house,  the  goods  of  another;^  or 
where  a  wife  does  the  same  in  her  husband's  house; '  or  where 
the  larceny  is  of  property  found  upon  the  person,  though  in  a 
dwelling-house,  but  therefore  not  under  its  protection;'  or 
where  the  things  stolen  are  such  as  are  not  ordinarily  deemed 
to  be  under  the  protection  of  the  dwelling-house/  For  like 
reasons, — 

§  234«  ^^  Enter  "  and  steal  —  (Consent  to  entry). —  An  Ala- 
bama statute  having  made  punishable  any  person  who  should 
"  enter  any  dwelling-house  "  and  commit  larceny  therein,  one 
who,  before  entertaining  the  criminal  intent,  entered  by  the 
owner's  permission,  was  held  not  to  have  committed  the  offense.^ 
But  under  the  differently-worded  Georgia  enactment  the  con- 
trary was  adjudged,  because,  said  the  court,  "  larceny  from  the 
house  is  defined  to  be  either  the  breaking  or  entering  any  house 
with  an  intent  to  steal;  or,  after  breaking  and  entering  said 
house,  stealing  therefrom  any  money  or  thing  of  value."  •  Per- 
haps some  may  dissent  from  this  on  the  ground  that,  in  favor 
of  the  accused,  or  even  where  a  strict  interpretation  is  required, 

648;  Rex  v.  Seas,  1  Leach,  804, 2  East,  She  stole  it  wbUe  he  was  asleep;  and 

P.  G.  648b  this  was  held  to  be  laroeny  from  a 

1  Bex  V,  Thompson,  1  Leaoh,  888;  dwelling-house,  though   if  he   had 

a  a,  Rex  v,  Macdaniel,  3  East,  P.  C.  been  awake,  the  legal  consequences 

644    But  a  lodger  who  invites  a  man  might  have  been  different    Reg.  t*. 

into  his  room,  and  there  steals  his  Hamilton,  8  Car.  &  P.  49. 

goods,  is  within  the  statuta    Seven  <2  East,  P.  0.  644,  680,  681.    And 

judges  against  three,  in  Rex  v.  Tay-  see  2  East,  P.  C  647;  Rex  u  Rourke, 

lor,  Rus&  &  Ry.  4ia    See,  further,  Russ.  &  Ry.  88a   But  if  the  property 

g  284  is  suoh  as  is  usuaUy  under  the  pro- 

3  Rex  V.  Gould,  2  East,  P.  GL  644, 1  teotlon  of  the  dwelling-house,  and 

Leach,  889,  note;  Com.  v,  Hartnett,  by  mistake  is  left  in  the  possession 

8  Gray,  450.  of  the  occupier  under  the  supposi- 

*  Rex  V,  Campbell,  2  Leach,  664,  2  tion  that  it  is  for  one  of  the  persons 

East,  P.  C  644;  Rex  v.  Watson,  2  East,  therein,  the  stealing  of  it  will  come 

P.  C  680,  681;  Rex  u  Owen,  2  East,  within  these  statutes.    Rex  v.  Car- 

P.  C.  645,  2  Leach,  572.    And  see  a  v.  roll,  1  Moody,  8a 

Chambers,  6  Ala.  855.    A  man  went  ^  S.  u  Chambers,  6  Ala.  856. 

to  bed  with  a  prostitute,  first  putting  *  Berry  v.  S.,  10  Ga.  511,  5^7. 
his  watch  in  his  hat  on  the  table. 

250 


OH.  XXIV.]  LIBERAL  WITH  STKKTT.  [§  235,. 

'^  breaking  and  entering,"  in  the  second  clause,  sbonld  be  taken 
in  an  evil  sense,  snch  being  the  ordinary  effect  of  the  expres- 
sion in  the  law. 

In  dweUinff-house,  hy  later  English  statute. —  In  England,  the 
before-mentioned  statute  of  Anne  was  superseded  by  7  and  8  Geo. 
4,  ch.  29,  §  12,  the  words  of  which  are  simply,  "  shall  steal  in 
any  dwelling-house  any  chattel,  money  or  valuable  security  to 
the  value  in  the  whole  of  £5  or  more."  And  it  was  held  that 
one  may  commit  the  offense  in  his  own  house  by  there  stealing 
another's  goods.^  This  interpretation  does  not  overrule  the 
earlier,  the  statutory  expressions  being  different;  yet  it  may 
create  some  doubt  whether  the  present  English  judges  would 
interpret  the  old  words,  were  they  modem,  as  the  former  judges 
did.    Still,^ 

§  235.  Just  and  beneflcial* — Whatever  may  be  said  of  any 
particular  application  of  the  doctrine,  the  doctrine  itself,  prop- 
erly applied,  is  highly  just  and  beneficial.  Criminal  punish- 
ment should  be  kept  within  the  conscience  of  mankind,  and  be 
withheld  where  it  refuses  assent.'  In  the  nature  of  things, 
statutes  cannot  be  so  framed  as,  by  express  exemption,  to  pro- 
vide for  every  possible,  unforeseen  and  even  foreseen  case 
thereafter  to  arise,  which,  while  within  the  terms  of  their  main 
provisions,  is  still  outside  of  their  spirit  and  purpose.'  And 
what  cannot  be  done  the  courts  should  understand  as  not  hav- 
ing been  attempted.  Therefore,  though  a  case  in  judgment  is 
within  the  letter  of  a  statute,  if  they  can  see  that  it  is  excep- 
tional to  its  spirit  and  purpose,  and  so  the  law-makers  did  not 
mean  punishment  for  it,  they  ought  not  to  inflict  the  punish- 
ment. By  excepting  it  in  the  interpretation  they  fulfill  their 
highest  duty,  which  is  to  carry  out  the  true  legislative  intent.* 
And  — 

Mischiefs  avoided, —  The  mischiefs  resulting  from  a  contrary 
course  are  endless.  To  punish  one  who  has  not  violated  the 
spirit  of  the  law,  however  contrary  to  the  letter  his  act  may 
have  been,  is  to  strike  a  blow  at  the  root  of  our  jurisprudence, 
as  well  as  to  wrong  the  individual.  Especially  in  this  country, 
where  emphatically  the  law  emanates  from  the  people, —  not 

iReg.  V.  Bowden,  2  Moody,  285.  scrim.  Law,  I,  §§210,  21t 

And  see  Ck>ixu  v.  Hartnett,  8  Gray,  <  And  see  ante,  §  124 

45a  «iln^e,§7a 
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always  the  whole  people,  many  acts  depending  on  bare  major- 
ities,—  there  is  no  way  in  which  a  legislative  enactment,  good 
or  bad,  can  be  brought  so  effectaally  into  disrepute,  or  be 
made  the  instrument  of  so  much  real  injustice,  as  to  construe 
it  in  disregard  of  the  principle  we  are  considering.  When  a 
statute  comes  into  being  under  a  divided  public  sentiment,  the 
judges  necessarily  form  their  private  opinions;  and,  if  adverse, 
they  are  liable  in  fact,  whatever  may  be  their  real  purpose,  to 
construe  it  so  rigidly  by  the  letter  as  to  punish  some  whom  its 
framers  never  meant  to  punish ;  and  suffer  to  escape  others 
whom,  if  they  had  followed  more  its  spirit,  they  would  have 
seen  to  be  within  the  letter.  Clearly  the  legislature  alone  is 
to  determine  its  own  policy ;  and  if  what  it  does  is  within  its 
powers,  the  judges  have  no  right  to  interfere:  they  are,  on  the 
other  hand,  to  concur  judicially  in  the  propriety  of  its  enact- 
ments, and  construe  them  as  it,  bad  it  foreseen  the  case,  would 
have  dictated.^    At  the  same  time, — 

§  236.  Words  the  guide. —  The  legislative  words  are  the 
primary  guide  to  the  intent.'  What  else  can  be  looked  at  by 
the  courts  we  saw  in  another  connection.'    And, — 

Beyond  mischief  which  prompted. —  If  the  court  knows  the 
mischief  which  prompted  an  enactment,  its  construction  is  not 
necessarily  to  be  so  narrow.  For,  in  the  words  of  Shaw,  0.  J., 
^^  it  is  not  unusual  in  legislation,  where  a  particular  apprehended 
wrong  or  grievance  is  the  immediate  occasion  for  the  passing 
of  an  act,  to  extend  it  to  other  wrongs  of  the  like  kind,  and 
make  a  general,  instead  of  a  special,  provision."*    Therefoi^, — 

Kidnaping. — In  the  case  before  the  tribunal,  an  act,  the 
motive  for  which  was  probably  to  prevent  negroes  from  being 
kidnaped  and  reduced  to  slavery  in  other  states,  was  held  ap- 
plicable to  the  seizure  and  carrying  away  of  white  men  for  a 
different  purpose.* 

§  237.  Limits  of  doctrine. — The  doctrine  under  considera- 
tion should  not  be  carried  beyond  where  its  reason — namely, 
the  following  of  the  legislative  intent,  as  apparent  in  the  entire 

1  And  see  ante,  g  70  and  nota  *  Ck>m.  v.  Blodgett*  supra.  And  see. 

s  Ante,  %  146u  for  a  farther  statement  of  this  case, 

s  Ante,  §§  74^77.  ante,  g  200. 

«  Com.  V.  Blodgett»  19  Met  66,  70. 
But  see  Bex  v.  Williams,  1  Leaoh,  528. 
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words,  illumined  by  such  surroundings  as  the  judicial  mind 
may  look  into*  —  will  lend  it  support.*    Thus, — 

Permit  **  in  writing^ —  Where  a  statute  requires,  to  render 
the  doing  of  a  thing  lawful,  a  permit  "in  writing,*'  no  consent 
not  written  will  suffice.*    Within  this  doctrine, — 

Consent  of  parents  to  marringe. —  An  officiating  clergyman 
violates  a  statute  forbidding  the  joining  of  minors  in  marriage 
"  unless  the  parent  be  present  and  consent  to  the  marriage,  or 
give  a  certificate  in  writing  under  hiis  hand,"  if,  without  such 
presence,  he  proceeds  on  a  mere  verbal  expression  of  approba- 
tion from  the  parent.*    So, — 

Selling  to  minors. —  Under  a  statute  forbidding  the  selling 
of  intoxicating  drinks  to  minors  without  the  parental  consent, 
mere  proof  of  the  father's  willingness  that  the  son  should 
drink  the  sort  of  beverage  sold  will  not  excuse  the  seller.^ 
Again, — 

Lord^s  day. —  A  general  prohibition  against  doing  worldly 
business  on  the  Lord's  day  extends  to  persons  who  conscien- 
tiously observe  the  seventh  day  of  the  week  as  the  Christian 
Sabbath.*    Moreover, — 

§338.  Boubtfnl  cases  and  Judicial  differences. —  In  this 
class  of  cases  as  in  others,  there  will  be  those  lying  near  the  line 
separating  the  one  result  from  the  other,  and  those  on  which 
judicial  opinions  differ.^    Of  the  latter  sort, — 

Selling  liquor  for  medical  use, —  Under  statutes  forbidding  in 
general  terms  the  unlicensed  sale  of  intoxicating  liquors,  some 
courts  hold  that  no  necessity  of  a  purchaser,  and  no  prescription 
'  of  a  physician,  even  in  a  case  where  there  is  no  person  in  the 
county  authorized  to  sell  the  liquor,  and  it  is  an  essential  medi- 
cine, will  protect  the  vendor.*  Other  courts,  it  is  believed  the 
majority,  execute  these  laws  in  the  spirit  which  prompted  their 

^Ante,  g§  70-77.  See  ante,  g  282  and  note;  I  Bishop, 

'And  see,  besides  the  other  cases  Mar.,  Div.  &  a,  §g  808, 804 

cited  to  this  section,  Rex  tx  Ledbitter,  *  Adler  v.  S.,  55  Ala.  IS. 

1  Moody,  76;  a  v.  Findley,  1  Brev.  <Speoht  v.  Coul,  8  Pa.  St  812,  [40 

107.  Am.  D.  6iai 

*a  V.  Hart,  4  Ire.  246;  8,  v.  Stroud,  ^See,  besides  the  other  oases  cited 

1  Brer.  061;  1  Bishop,  Mar.,  Div.  &  a,  to  this  section,  a  v.  Griffin,  8  Han 

§g  808,  804    As  to  what  words  in  a  rfng:  (Del)  560;  a  v.  Isaacs,  1  Speers, 

peimit  are  sufficient,  see  Hurt  v.  a,  228. 

19  Ala.  la  *  Com.  v.  Sloan,  4  Gush.  52;  Com.  v, 

« Wyckotr  u  Boggs^  2  Halst  18a  Kimball,  24  Pick.  86a 
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enactment;  holding,  for  example,  that  a  druggist  is  jostified, 
upon  a  proper  occasion,  hona  fide^  and  with  due  caution,  in  re- 
tailing liquor  to  be  used  merely  as  a  medicine.^ 

Kear  the  border  line  are  such  casea  as — 

Practicing  medicine. —  A  statute  against  permitting  slaves 
*^  to  go  about  the  country  under  the  pretext  of  practicing  medi- 
cine, or  healing  the  sick,"  was  interpreted  to  embrace  all  cir- 
cumstances of  medical  practice,  even  those  in  which  the  slave 
is  competent,  and  undertakes  it  with  his  master's  encourage- 
ment from  motives  of  humanity.*    So, — 

Concealed  weapons. —  A  prohibition  of  carrying  weapons  con- 
cealed about  the  person  has  been  adjudged  broken  by  so  carry- 
ing a  pistol  for  the  purpose  of  merely  exhibiting  it  as  a  curi- 
osity.' 

§  239,  Secondly.  In  fan^or  of  defendwnts^  criminal  statuteSy 
like  remedial^  will  he  expanded  in  their  meanings.    Already  — 

Illustrated. —  This  doctrine  has  been  variously  illustrated  in 
foregoing  discussions;*  as,  for  example,  in  the  interpretations 
given  by  the  English  judges  to  the  statutes  against  the  exercise 
of  trades  by  unqualified  persons.*  It  is  further  illustrated  in 
those  cases*  wherein  acts  general  in  terms  are  construed  to  re- 
quire the  concurrence  of  a  wrongful  intent  with  the  thing  done; 
and  in  most  of  the  cases  cited  to  the  point  that  a  statute  will 
not  be  suffered  to  extend  beyond  the  mischief  contemplated  by 
it,^ — the  court  in  fact  inserting,  by  construction,  a  clause  iu 
favor  of  the  accused.'    Again, — 

§  240.  Uonse-breaking. —  The  English  interpretations  of 
1  Edw.  6  (ch.  12,  §  10)  illustrate  the  doctrine.  It  took  clergy 
from  persons  convicted  of  the  ^'  breaking  of  any  house  by  day 
or  by  night,"  any  one  being  therein  put  in  fear,  and  also  from 
the  perpetrators  of  certain  other  enumerated  crimes,  which 
were  felonies;  adding,  that  clergy  shall  be  allowed  ^^  in  all  other 

1  DonneU  vl  a,  2  Ind.  65a   See  also  <  Walls  v.  S.,  7  Blackf.  572l 

P.  u  JSafford,  6  Denio^  112;  Wood  u  «  And  see  1  East^  P.  C.  248;  Duchess 

Smith,  28  Vt  706;  Anderson  v.  Cool,  of  Kingston's  Case»  1  Leach,  146L 

9  Bosh,  669.  And  see,  as  illustrative,  ^  Artie,  §  19a 

Brown  tx.  Maryland,  12  Wheat  419;  «  Ante,  §§  182, 281;  Beg.  v.  Alldaj,  8 

Bode  u  a,  7  Gill,  826;  Hall  v.  a,  4  Car.  &  P.  186;  Smith  u  Kinne,  19  Vt 

Barring.  (Del)  182;  post,  §§  1019,  664 

102a  7  Ante,  §g  282,  28a 

'Macon  v.  a,  4  Humph.  42t  •Ck>m.  v.  Slack*  19  Pick.  804 
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cases  of  fdony,^^  Thereupon  it  was  held  that,  for  a  case  to  be 
within  the  former  clause,  the  breaking  must  be  such  as  amounts 
to  a  felony.  "  So  that,"  observes  East,  "  the  general  words  of 
it  ought  to  be  supplied  with  an  intendment;  namely,  where 
the  party  is  convicted  of  breaking  the  house  in  the  night  hur- 
gla/rioudy^  or  in  the  day,  and  stecHmg  goods  therein."  ^  So, — 
Hecmer  punishment  for  second  offense. —  Whenever  a  statute 
makes  a  second  offense  felony,  the  first  being  misdemeanor,  or 
punishes  the  second  more  heavily  than  the  firsts  it  is  enlarged 
by  construction  to  mean,  after  conviction  for  the  first,  not  merely 
after  it  is  committed.' 

^a  £ast»  P.  a  825^  681.  t p.  tx.  Butler,  8  Cow.  847.   And  see 

Dwar.  Stat  (2d  ed.)  648L 


CHAPTER  XXV. 

SOME  MISCELLANEOUS  DOCTRINES  OF  STATUTORY  INTEPRBTA- 

TION. 

%  24t    Introduction. 
243-242&.  Teohnical  meanings  for  teohnioal  word& 

248.    Grammatical  construction. 

244    Provisions  in  the  alternativa 
245-246&  (General  words  following  particular. 
246e-348b  Meanings  overlying  one  another. 
^0, 249a.  Express  mention  implying  exclusion. 
249&-25d.  Statutory  and  oommonrlaw  remedies  mingling. 
254-266L    Mandatory  and  directory  statute& 

256a.  Concluding  suggestions  and  view& 

§  241.  What  for  this  chapter  and  how  diyided.— While  the^ 
foregoing  chapters  have  broaght  to  view  most  of  the  rales  of 
statutory  interpretation,  a  few,  of  a  miscellaneoos  character, 
were  found  not  to  be  distinctly  within  the  scope  of  any  of  them. 
Therefore  they  were  left  unexplained,  or  explained  only  in  part. 
We  shall,  in  this  chapter,  consider  them  under  the  following^ 
heads:  L  Giving  the  technical  meanings  to  technical  words; 
11.  Grammatical  construction ;  III.  Provisions  in  the  alterna- 
tive; IV.  General  words  following  particular;  V.  Meanings^ 
overlying  one  another;  YI.  The  express  mention  of  one  thing 
implying  the  exclusion  of  another;  YII.  How  statutory  and 
common-law  remedies  mingle ;  YIII.  Mandatory  and  directory^ 
statutes;  IX.  Concluding  suggestions  and  views. 

I.  Giving  thb  Teohnioal  Mbaninqs  to  Technical  Wobds. 

§  242.  In  general. —  That,  prima  fade^  interpretation  is  to 
give  to  those  words  of  a  statute  which  are  technical  to  its  sub- 
ject  their  technical  meanings  we  have  already  seen  }  And  this  is 
because  the  legislature  may  reasonably  be  presumed  to  have  so 
intended.  The  most  frequent  application  of  this  doctrine  is  to — 

Term^  of  fixed  legal  meanings?  —  As  the  result  of  constant 
adjudication,  very  many  words  and  phrases  commonly  em- 
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ployed  in  statates,  contracts  and  pleadings  have  acquired  fixed 
legal  meanings,  unlike  or  more  limited  or  extended  than  their 
popular  ones.  Then,  as  all  laws  are  to  be  construed  together,^ 
when  a  statute  employs  a  word  or  phrase  of  this  sort,  it  is,  in 
the  absence  of  any  express  indication  to  the  contrary,  to  be 
interpreted  in  the  sense  which  the  law  has  thus  ascertained.' 
For  example, — 

"  Infavums  crime  *' —  {Thrmtening  letters  —  Solicitations  to 
soiomy).-^lt  having  been  made  punishable  in  England  to  send 
to  any  person,  with  an  intent  mentioned,  any  letter  threatening 
to  accuse  him  of  (among  other  things) "  any  vafamous  crime^^^ — 
the  judges  ^^  were  of  opinion  that  a  charge  of  making  overtures 
to  commit  sodomy  was  not  within  this  act;  that  they  were 
bound  to  take  the  word  ^  infamous '  in  its  legal  sense ;  ^  and  that 
such  overtures,  however  they  would  disgrace  and  expose  to  de- 
testation, would  not  subject  the  person  making  them  to  an  in- 
&motts  punishment,  or  prevent  his  being  a  witness."  * .  So  — 

"  Charged  with  crime  " —  "  Accused  of  crime  " —  are  severally 
phrases  the  meaning  of  which  in  the  law  is  familiar.  They  imply 
certain  legal  steps.  Therefore  a  former  statute  in  Alabama, 
against  the  concealment  or  carrying  away  of  any  slave  '^  charged 
with  a  capital  crime,"  could,  as  construed  by  the  courts,  be  vio- 
lated only  after  legal  proceedings  were  commenced  against  the 
slave.*  And,  in  a  similar  South  Carolina  statute,  the  words 
'^  accused  of  crime  "  were  held  to  mean  when  complaint  is  made 
to  a  magistrate  for  the  purpose  of  having  a  warrant  issued.'^ 
But— 

^^ Fleeing  from  justice ^^ — {Limitations). —  A  "fleeing  from 
justice,"  within  the  proviso  of  a  limitations  statute,  may  take 
place  before  prosecution  begun.' 

^Ante,  g§  S6  e^ seq.,  ItSb  et  mq.  <Stat  4  Gea  i  ch.  54,  §  8^ 

>n.  a  tik  HaglU,  1  Wash.  G  C.  468;  «Grim.  Law,  I,  §§  072,  974. 

Adams  vi.TaReDtiiie,8  Ira  147;  U.S.  « Rex o. Hickman,! Moody, 84.  Sub- 

«.  Wibon,  Bald.  78^  06;  Be&  v.  EUis,  Btantially  the  same  meaning  is  given 

Car.  Sc  M.  664;  Kitchen  v,  Tyson,  8  to  the  words  ** infamous  crime**  in 

Hurph.  814;   liacy  nd  Bayniond,  0  the  constitution  of  Pennsylvania. 

Pick.  286;  Bennao  v.  P.,  4  Barb.  164;  Com.  v.  Shaver,  8  Watts  &  a  88a 

£ason«.fil,  6  Eog. 481;  Spencer  vlS.,  «&  v. Duncan, 9 Port 26a    Andsee 

20  Aku  24;  U.  a  v.  Smith,  6  Wheat  Willington  v.  Steams,  1  Pick.  407. 

163;  U.  a  ti.  Pirates,  6  Wheat  164;  ^a  u  South,  6  Rioh.  48a 

a  ti  Maoe,  6  Md.  887;  Ex  parte  Vin-  •U.  a  u  Smith,  4  Day,  121. 
oen^  96  Ala.  14^  [62  Am.  D.  714] 

17  267 


§  242a.]  nn'EBPRBTATioN.  [book  n. 

^^On  compluinV^ — A  statate  authorizing  a  criminal  prosecu- 
tion to  be  instituted  "  on  complaint,"  means  a  complaint  as 
technically  understood,  usually  under  oath.^    And  — 

^'  Manslaughter  " —  in  a  statute  has  its  common-law  mean- 
ing.*   So — 

"  Negligent  escape  " —  signifies  the  same  in  a  statute  as  at  the 
common  law.* 

Meaning  hy  statutory  use. —  Statutory  use,  equally  with  use 
at  the  common  law,  may  have  imparted  to  a  word  a  particu- 
lar import,  so  that  in  a  subsequent  act  it  will  have  the  same 
meaning.^ 

§  342a,  Technical  not  meant. — Where,  from  the  connec- 
tion, subject,  or  otherwise,  it  is  plain  that  the  technical  mean- 
ing was  not  intended  by  the  legislature,  the  courts  we  have 
already  seen,*  will  not  impute  it.    To  illustrate, — 

^^ Dwelling-house.^^ —  The  word  "  dwelling-house,"  the  mean- 
ing of  which  is  fully  explained  further  on,*  includes,  in  the  law 
of  burglary  and  generally  in  the  law,  a  structure  for  business 
uses  whereof  any  internally  connected  room  is  occupied  for 
sleeping  and  abode.''  But  if,  in  a  statute  exempting  property 
from  the  claims  of  creditors,  it  was  given  this  wide  meaning, 
one  might  protect  against  them  any  amount  of  real  estate  by 
living  in  some  inferior  room  thereof,  to  the  utter  subversion 
alike  of  justice  and  the  legislative  will.  Therefore,  in  such  a 
statute,  the  word  will  not  extend  to  parts  of  a  building  devoted 
to  business  purposes.*    Again, — 

"Outteu;." — The  word  "outlaw,"  in  a  statute,  will  not  have 
its  common-law  meaning  *  in  a  state  where  outlawry  is  un- 

iGampbeU  v.  Thompson,  16  Me.  « a  u  Nates,  8  HiU  (S.  Q),  20a 

117.    But  the  requirements  of  the  ^Ante^glOO. 

complaint,  under  the  statutes  of  our  ^Postt  §§  277-290. 

several  states,  and  at  the  common  ^  Po«^,§§280,282;SamannivLCom., 

law,  differ.     Grim.  Pro.,  I,  §§  162,  16  Grat  542;  8.  v,  Mordecai,  68  N.  Q 

230-232.  207;  &  v.  Outlaw,  72  N.  a  598;  a  u 

2  a  V.  Fleming,  2  Strob.  464    And  Potts,  76  N.  a  129. 

see  U.  a  v.Magill,  1  Wash,  a  a463;  <Jnr6Lammer,7Bi8.!^69,14Bankr. 

K  V,  Taylor,  2  McGord,  48a  Reg.  460. 

*  Adams  v,  Turrentine,  8  Ire.  147.  *Grim.  Law,  I,  §967;  Grim.  Pro., 

For  "rob,"  *•  jeopardy,"  "dangerous  I,  §  678;  ante,  §  182l    "One  who  is 

weapons,"  see  U.  a  v.  Wilson,  Bald,  put  out  of  the  protection  or  aid  of 

78;  for  "party,"  see  Merchants' Bank  the  law."     Bouv.  Law  Diet     And 

V.  Gook,  4  Pick.  405,  41t  see  Drew  v.  Drew,  87  Me.  389;  Walker 
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known.  Therefore,  in  Alabama,  counties  having  been  made 
liable  for  persons  killed  by  outlaws,  the  court,  looking  at  the 
condition  of  the  state  at  the  time  when  the  act  was  passed, 
deemed  it  to  refer  to  lawless  and  disorderly  persons  roaming 
about  in  disguise  and  habitually  committing  violence  and  out- 
rage.*   Now, — 

§  342b.  Consequences. — The  consequences  of  this  sort  of  in- 
terpretation are  that,  to  the  extent  to  which  it  furnishes  the 
rule,  the  law  is  made,  as  it  should  be,'  one  system ;  while,  at 
the  same  time,  the  real  intent  of  the  legislature  is  carried  out. 
And  the  doubts  concerning  the  meanings  of  statutes  are  dimin- 
ished to  their  smallest  possible  proportions.  For  thus  an  enact- 
ment of  to-day  has  the  benefit  of  judicial  renderings  extending 
back  through  centuries  of  past  litigation. 

II.  Ghammatioal  CoNSTBTTCrnON. 

§  243.  In  general. —  However  desirable  a  correct  use  of  the 
English  language  may  be,  the  courts  have  no  jurisdiction  to  en- 
force it  on  the  legislature.  Therefore,  as  already  seen,'  when 
the  legislative  meaning  is  plain,  the  exact  grammatical  con- 
struction and  propriety  of  language  may  be  disregarded,  even 
in  a  penal  statute.    For  example, — 

**J.7Mi"  —  "Or."  —  The  conjunction  "and"  will  be  read  as 
"  or,"  and  "  or  "  as  "  and,"  when  the  sense  obviously  so  requires  ;* 
and  this,  in  plain  cases,  even  in  criminal  statutes  against  the 
accused.^    So, — 

V.  ThelluBon,  1   DowL  (N.  a)  578;  vi  Stauss,  24  Wi&  8H  406;  Townsend 

Loukes  v.  Holbeaoh,  4  Bing.  419;  v.  Read,  10  C.  a(N.  a)  808;  Fowler  v. 

Aldridge  v.  Buller,  3  M.  &  W.  412;  Padget,  7  T.  R  509;  Com.  v.  Griffin, 

Wharton  Peerage,  12  CL  &  F.  295;  105  Mass.  185;  Sparrow  v.  Davidson 

Rez  V.  Tandell,  4  T.  R  521;  Macrae  Ck>llege,  77  N.  GL  85;  P.  u  Sweetser, 

u  Hyndman,  6  CL  &  F.  212.  1  Dak.  808;  Bigonej  v,  Neiman,  78 

1  Dale  u  Gunter,  46  Ala.  118, 187.  Pa.  St  880;  Green  v.  Wood,  7  Q.  a 

3  Ante,  §  118&  et  «eg.  17a 

*Ante,  g§  7&-81,  98,  2ia  ^8.  v.  McCoy,  2  Speers,  711;  a  v. 

*Antey  §  81;  a  v.  Mitchell,  5  Ired.  Miles,  2  Nott  &  MoG  1;  Foster  v. 

850;  Hairs  Case,  Cra  Eliz.  807;  Ores-  Ck)n].,  8  Watts  &  8.  77;  BoUand  v. 

wick  V.  Rooksby,  2  Bulst  47;  Water-  Com.,  82  Pa.  St  806,  [22  Am.  R.  758;] 

house  17.  Keen,  4  B.  &  a200.6D.&  a  v.  Smith,  46  Iowa,  670;  a  u  Brandt, 

R.  257;    Dwar.  Stat  (2d   ed.)  682;  41  Iowa,  59a    Contra,  S.  v.  Kearney, 

Smith,  Stat  &  Const  Law,  782;  Bai^  1  Hawks,  58.    So  it  has  been  said,  by 

ker  tx.  Eety,  19  Yt  181;  Winterfield  way  of  dichim,  that**  and  "in  a  penal 
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«Oji>» — *^0r.^ — To  correct  an  obviously  clerical  eirop,* 
"  on  *'  may  be  read  as  "  or,"  even  in  the  strict  construction  of 
a  penal  statute.^    And, — 

"  Snohy^^  —  when  evidently  it  does  not  refer  to  any  preced- 
ing matter,  may  be  disregarded.*    Again, — 

Misnomer. —  A  misnomer, —  for  example,  in  the  name  of  a 
person  or  corporation, —  which  can  be  corrected  by  other  parts, 
of  the  statute,  will  be  corrected  in  the  interpretation ;  ^  for  the 
court  will  look  into  the  entire  enactment,  and  compare  part 
with  part.' 

lU.  Pbovisions  in  the  Altebnativs. 

§  244.  In  general. —  Provisions  in  the  alternative  are  com- 
mon in  legislation;  and  the  rule  is,  that  whatever  is  within 
any  one  of  the  disjunctively  connected  clauses  is  within  the 
statute.    Thus, — 

Alternative  offenses, —  If,  as  is  common  in  legislation,  a  stat- 
ute makes  it  punishable  to  do  a  particular  thing  specified,  ^'  or  " 
another  thing,  '*  or "  another,  one  commits  the  offense  who 
does  any  one  of  the  things,*  or  any  two,  or  more,  or  all  of 
them.  And  the  indictment  may  charge  him  with  any  one,^  or 
with  any  large  number,  at  the  election  of  the  pleader ;  em- 
ploying, if  the  allegation  is  of  more  than  one,  the  conjunction 
"  and  "  where  "  or  "  occurs  in  the  statute.'  "  The  rule,*'  it  was 
once  observed,  ^'  is  undoubtedly  limited  in  its  application  to 
oases  where  the  offenses  created  in  a  statute  are  not  repug- 

statttte  can  noTer  be  oonstrued  to  Rex  v.  Bajlis^CaB.  tempi  Hard  w.  291; 

mean  ''or."    U.  &  ix.  Ten  Oases  of  Bex  v,  Dixon,  Rubb.  &  Ry.  58;  a  u 

Shawls,  2  Paine,  162.  Murphy,  6  Ala  845;  Carrioo  v.  a,  11 

^Ante,  %  70.  Ma  579;  a  v.  Fidler,  7  Humph.  602; 

'ToUett  u  Thomasi  Law  Sep.  6  a  v.  Hull,  21  M&  84  Bee  CrioL  Pra, 

Q.R614,5ia  I,  §§  486, 686-58& 

*a  V.  fieasley,  5Ma  9t  ?  Bex  v.  Franks,  2  Leaoh,  644;  a  u 

^Blanohard  v.  Sprague,  8  Sumner,  Laney,  4  Rich.  19SL 

279.  0  Angel  t;L  Ck>m.,  2  Ya.  Caa  281;  a 

^Antet  gg  82,  86.  «l  Murphy,  6  Ala.  845;  Mooney  n  a, 

«  Com.  V.  Loring,  8  Pick.  870;  a  «^  8  Ala.  828;  MoElhaney  v.  a,  24  Ala. 

Layman,  8  Blackl  880;  a  tk  MUes,  2  71;  au  Prioe,6  Halst  208,  215.   But 

Nott  &  McCL  1;   a  u  Kearney,  1  see,  oontra,  Miller  t)i.  a,  5  How.  (Misa) 

Hawks,  58;  Com.  n  Clapp,  5  Pick.  41 ;  250.    Bee  also  Washburn  v.  Molnroy, 

ConL  IX  Bums,  4  J.  J.   Mar.  177;  7  Johna  184 

Davenport  tx  Com.,  1  Leigh,  588; 

260 


OH.  XZY.]  MISOELLA^EOUB  DOOTBINES.  [§  245. 

nant."^  And,  whatever  be  the  form  of  the  allegation,  the 
proofs  need  sustain  only  so  mach  of  it  as  constitutes  a  complete 
offense.* 

IV.  Genbbax  Words  Followinq  Paetioulab. 

§  246.  Enumeration  weakening. — When  specific  and  gen- 
eral terms  in  a  statute  are  mingled,  the  meaning  of  the  whole 
is  in  various  circumstances  less  broad  than  if  the  general  were 
employed  alone.  Or,  in  the  words  of  Lord  Bacon,  "  As  excep- 
tion strengthens  the  force  of  a  law  in  cases  not  excepted,  so 
enumeration  weakens  it  in  cases  not  enumerated." '  The  more 
common  form  of  this  constitutes  what  has  been  termed  the 
"  celebrated  rule,"  *  that, — 

Doctrine  defined, —  Where  particular  words  of  a  statute  are 
followed  by  general, —  as  if,  after  the  enumeration  of  classes  of 
persons  or  things,  it  is  added,  "  and  aU  others,*^ — the  general 
words  are  restricted  in  meaning  to  objects  of  the  like  kind  with 
those  specified.*    For  example, — 

"  Other  person  "  —  {SabbatMfreaking). —  The  statute  of  29 
Gar.  2,  ch.  7,  §  1,  provided  '^  that  no  tradesman,  artificer,  work- 
man, laborer,  or  other  pereon  whatsoever "  shall  exercise  his 
ordinary  calling  on  the  Lord's  day.  Thereupon  the  words 
.  ^^  other  person  "  were  held  not  to  include  a  farmer,  who  is  not 
a  person  of  like  denomination  with  those  specifically  men- 
tioned; for,  as  Bayley,  J.,  said,  if  all  persons  were  meant,  there 
was  no  need  of  the  specific  enumeration.*    Again, — 

1  a  «>  Woodward,  26  Y t  610.    See  481 ;  MoDade  «l  P.»  20  Hioh.  60;  1  East» 

Crim.  Pra,  I,  §8  489-492L  P.  a  187, 18a    And  see  Bosh  ix.  &,  18 

scrim.  Pnv,  I,  §  686;  U.  a  «.  MU-  Ala.  416;  Monck  u  Hilton,  3  Ex.  D. 

lard,  18  Blatoh.  634  268;  [Amos  u  a,  78  Ala.  408;  a  u 

*1  Story,  Const,  §448;  Page  tv  Bryant,  00  Ma  684,  2  a  W.  R.  886;  a 

AUen,  68  Pa.  St  888,  [08  Am.  D.  272J.  v.  Sohuchman,  188  Ma  111,  88  a  W. 

4  Smith,  Con.  172.  R.  66;  D.  a  v.  Renter,  16  D.  G.  Appi 

ftDwar.  Stat  (2d  ed.)  621;  Rex  v.  287;  Ambler  «.  Whipple,  188  HL  811, 

Ombraaa,  7  Car.  &  P.  444;  Rex  v.  Gar-  28  N.  K  R.  841;  Wilson  v.  Sanitary 

ratt,  6  Car.  ft  P.  860;  Rex  V.  Harris,  7  Dist,  188  III  448,  27  N.  £.  R.  208;  U. 

Car.  ft  P.  446;  a  v.  Burrows,  11  Ire.  a  u  Crawford,  6  Maokey  (D.  a),  810. 

477;  a  V,  Sumner,  10  Vt  687,  [83  Am.  The  rule,  however,  does  not  apply 

D.  210;]  Reg  v.  St.  George,  0  Car.  ft  when  aU  the  terms  used  are  alike 

P.  488r  Brooks  v.  Cook,  44  Mich.  617,  general    Higler  v.  P.,  44  Mioh.  200, 

[88  Am«  R.  282;]  a  17.  Stoller,  88  Iowa,  6  N.  W.  R.  664] 
821;  P.  V.  New  York,  eta  Ry.  Ca,  84       «feg.  r.  Whitnash,  7  a  ft  Q  6061 

N.  T.  666;  In  re  Hermance^  71  N.  Y.  Smith,  Con.  172L 
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"  Other  crafV^ — The  words  of  another  statute  were  "  wherry, 
lighter,  or  other  crafV^  And  the  term  "  craft "  was  held  not  to 
include  a  steam-tugj  because,  though  a  steam-tug  is  a  craft,  it  is 
not  one  of  the  same  character  as  a  wherry  or  a  lighter.^   Still, — 

§  246.  Limit  of  doctrine. —  This  rule  does  not  require  the 
entire  rejection  of  general  terms.^  And  its  object  is,  not  to 
defeat,  but  to  ascertain  and  carry  out,  the  legislative  intent.^ 
Therefore,  where  the  courts  can  see  that  its  application  would 
lead  to  results  contrary  to  the  real  meaning  of  the  law  maker, 
they  will  not  give  it  eflfect.*  Especially  in  this  country,  what- 
ever may  be  the  true  limit  of  the  rule  in  England,  general 
words  will  be  construed,  even  as  against  defendants  in  penal 
statutes,  more  broadly  than  the  specific,  where  such  appears 
clearly  to  have  been  the  meaning  of  the  legislature.* 

Fv/rther  of  doctrine. —  Such  being  the  doctrine  in  general 
terms,  and  such  its  limits,  the  application  of  it  in  particular 
instances  must  depend  largely  on  the  discretion  of  the  judges. 
Often  this  rule  will  be  complicated  with  others,  and  the  others 
will  help  the  way  out  where  the  leadings  of  this  one  alone 
might  seem  obscure.    Thus, — 

Dogj  in  malicious  mischief. —  A  statute  in  Texas  made  it  an 
offense  to  "  wilfully  and  maliciously  kill,  maim,  beat  or  wound 
any  horse,  cattle,  goat,  sheep  or  swine,  or  wilfully  injure  or , 
destroy  Siny  other  property  of  another."  And  the  malicious  kill- 
ing of  another's  dog  was  held  not  to  be  within  the  act.  Said 
Wheeler,  J. :  "  Dogs  are  not  mentioned  in  the  statute ;  nor  do 

1  Reg.  u  Reed,  23  Law  Times Repi  604;  S. v. Williams, dStrob. 474;  U. a 

166,  28  Eng.  L.  &  Eq.  ISa  v.  Pearce,  2  McLean,  14;  Calder  v. 

3av.Williams,2Strob.474;Monck  Deliesseline,  Harper,  186;   Eubanks 

u  Hilton,  2  Ex.  D.  268.  v.  a,  6  Ma  460;  a  v.  Wilson,  Gheves, 

*Ante,  g§  70,  82L  163;  Rez  v.  Norris,  Rusa  &  Ry.  69; 

« Woodworth  v.  a,  26  Ohio  St  196,  Rex  v.  Parker,  1  Leach,  820,  note; 

198;  a  u  Williams,  supra.    And  see  Riley  v.  a,  9  Humph.  646;  a  v.  Cooper, 

Wright  V.  Pearson,  Law  R.  4  Q.  R  5  Day,  250;  Rex  v.  Blick,  4  Car.  &  P. 

582.  877;  a  v.  Edmund,  4  Dev.  840;  Com. 

»Ib.;  Foster  v.  Blount,  18  Ala.  687.  tx  Wyatt,  6  Rand.  694;  Reg.  v,  Old- 
See  also  as  to  this,  and  for  further  ham,  14  Eng.  L.  &  Eq.  568,  2  Den.  C. 
views  and  illustrations,  a  V.  Holman,  C.  472;  a  v.  Moseley,  14  Ala.  390; 
8  McCord,  806;  Shropshire  v.  Glass-  Rex  v,  Coates,  6  Car.  &  P.  894;  Jen- 
cook,  4  Ma  536,  [81  Am.  D.  189;]  Boyn-  nmg's  Case,  2  Lewin,  180;  Ebnsly's 
ton  V.  Curie,  4  Ma  699;  Com.  v.  Case,  2  Lewin,  126;  U.  a  v.  Briggs,  9 
Wyman,  8  Met  247;  Com.  v.  Percavil,  How.  (U.  a)  851;  Crow  a  a,  6  Tex. 
4  Leigh,  686;  Vicaro  v.  Com.,  5  Dana,  834. 
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they  come  within  either  class  or  description  of  the  animals 
which  are  mentioned.  They  are  not  regarded  by  the  law  as 
being  of  the  same  intrinsic  valne,  as  property,  as  the  animals 
enumerated  in  the  statute ;  and  cannot,  we  think,  be  brought 
within  the  prohibition  under  the  general  expression  ^  any  other 
property  *  by  intendment."  ^  Indeed,  as  dogs  are  not  property 
of  which  larceny  could  be  committed  at  the  common  law,*  the 
doctrine  of  this  decision  is,  in  a  certain  sense,  an  illustration 
of  the  other  doctrine,  that  statutes  are  to  be  construed  in  har- 
mony with  the  common  law.'  But,  even  as  thus  viewed,  the 
question  is  one  on  which  judicial  opinion  appears  to  be  divided.* 

True  fouTidatian  of  doctrine. — Plainly  the  true  foundation 
of  the  doctrine  under  consideration  is  the  necessity,  already 
mentioned,^  of  the  legislature's  making  use  of  words  in  differ- 
ent meanings;  or,  as  expressed  by  Chase,  C.  J.,  ^Hhe  poverty 
of  language  often  compels  the  employment  of  terms  in  quite 
different  significations."*  And  to  ascertain  the  sense  meant, 
we  look  into  the  subject  and  the  connection.^  In  this  way,  as 
already  seen,^  general  words  may  be  rendered  as  specific,  and 
specific  as  general.    So, — 

§  246a.  Inferior  not  include  superior. —  Analogous  to  the 
rule  under  consideration  is  another,  namely,  that,  in  the  lan- 
guage of  Dwarris,*  "  a  statute  which  treats  of  things  or  persons 
of  an  inferior  rank  cannot,  by  any  general  wojds,  be  extended 
to  those  of  a  superior.^*  Thus,  an  old  statute  treating  of  ^  ab- 
bots, priors,  hospitallers,  etc.,' "  and  a  later  act  speaking  of  'deans, 
prebendaries,  parsons,  vicars,  and  others  having  spiritual  pro- 
motion,' have  been  respectively  held  not  to  extend  to  bishops; 

1  a  V.  Marshall,  18  Tex.  56.  »  Ante,  %  92d. 

"Crim.  Law,  II,  §  77a  •  Texas  v.  White,  7  Wall.  700,  720 

*Ante,  g§  114, 119, 189, 141, 16&  ^  Ante,  §§  93,  98a,  102,  IIL 

«Crim.Law,II,§985,note.    A  Wis-  •Ante,§102, 

consin  statute,  relating  to  the  man-  *  Dwar.  Stat  (2d  ed.)  658. 

agement  of  houses  of  correction,  gave  i^  Affirmed  in  Wood  worth  v,  Paine, 

the  supervisors  of  Milwaukee  county  Breese,  294.    And  see  East  Oakland 

power  to  remove  officers  "  for  incom-  v.  Skinner,  94  U.  S.  255;  Campbell  v, 

potency,  improper  conduct,  or  other  Paris,  etc.  B.  R.  Ca,  71  III  611;  Ellis 

caoae  satisfactory  to  the  board."  And  v.  Murray,  28  Miss.  129. 

the  words  ''other  cause"  were  oon-  ^^  Westm*  2^  eh.  41. 
strued  to  mean  other  kindred  cause, 
a  V.  McGarry,  31  Wis.  49^ 
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abbots  and  deans  being  the  highest  persons  named,  and  bish* 
ops  being  of  a  sUU  higher  order.**  ^ 

§  246b.  Farther  of  reasons. — The  constructions  explained 
in  this  snb-title  accord  with  the  ordinary  workings  of  the  human 
mind.  A  writer  who  enumerates  certain  things,  adding  a  gen- 
eral clause,  mentions,  as  of  course,  the  highest  things,  and 
some  of  each  class,  within  those  which  he  had  in  contempla- 
tion. Any  person  can,  by  experiment,  ascertain  that  his  own 
mind  will  commonly  work  so.  We  reasonably  assume,  there- 
fore, in  construing  his  language,  that  he  did  not  intend  to  in- 
elude  things  higher  than  any  mentioned,  or  of  a  class  outside 
of  those  specified.  Yet  the  mind  does  not  necessarily,  in  every 
instance,  move  in  this  way.  And  when  the  court  can  discern 
that  the  mind  of  the  maker  of  a  statute  moved  otherwise,  it 
should  not  apply  to  his  work  this  rule  of  interpretation. 

Y   Meanings  Ovsblyino  One  Anothxb. 

§  246c.  Doctrine  in  principle. — Both  because  words  have 
no  absolutely  fixed  and  uniform  meanings,'  and  because  in  the 
necessary  structure  of  language  they  overlie  one  another  in 
significance, —  as  well  as  because,  in  our  law,  its  several  pro- 
visions habitually  overlie  one  another,' —  it  follows  that,  where 
a  statute  employs  several  terms  in  combination,  the  proper  im- 
port of  each  one  ^  of  which  embraces  something  of  what  is  ex- 
pressed in  others,  each  term  should  be  given  in  the  construction 
its  fuU  meaning,  thereby  creating  partial,  yet  harmless,  repeti- 
tions.   So  the  question  is  in  just  principle.    In  authority, — 

1  Canterbury's  Case,  2  Ckx  46.    And  held  that  an   act  imposing  duties 

see  V^ilb.  Stat  Law,  183,  184    The  upon  '  copper,  brass,  pewter,  tin,  and 

last-named  author  adds:  ''The  dean  all  other  metals  not  enumerated,*  did 

of  St  PauPs  was  not  included  in  the  not  apply  to  gold  and  silver,'  Casher 

words  *  great  men  or  noblemen  or  v.  Holmes,  2  B»  &  Ad.  60%  and  that 

noblewomen,'  which  occur  in  the  act  the  words  '  wherry,  lighter,  Tessel, 

37  Hen.  8,  oh.  12;  because^  by  the  barge,  or  other  craft,' did  not  include 

order  of  those  words,  *  great  men  must  a  brig,  Blanford  v.  Morrison,  16  Q.  B. 

mean  persons  superior  in  certain  re-  724,  or  a  steam  tug,  Reed  u  Ingham, 

spects  to  noblemen  and  noblewomen.'  3  Ellis  &&  880.    See,  however,  Tis- 

Warden  of  St  Paul's  v.  The  Dean,  4  dell  v.  Combe,  7  A.  &  E.  78a" 

Price,  65,  79  (citing,  also^  in  this  con-  ^Ante,  §  92(1 

nection,Ailesburyv.Patti8on,lDoug.  *Ante,  g§  14^  100,  182,  188<i-164^ 

28,  30).    In  later  cases  it  has  been  170-172L 
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§247.  Old  doe  trim  —  ('' SIi6<  p  or  ewe/'  ete.)*— It  is  a 
doctrine  of  the  older  books  that,  when  a  statute  enumerates  sev* 
eral  things  and  the  words  are  so  broad  in  meaning  as  to  over- 
lie one  another,  the  less  specific  will  be  narrowed'  in  the  inter- 
pretation to  prevent  this  consequence.  For  example,  if,  where 
this  doctrine  prevails,  a  statute  makes  specially  punishable  the 
stealing  of  ^  a  sheep  or  a  ewe,''  an  indictment  describing  the 
animal  as  a  sheep  is  not  supported  by  proof  of  stealing  a  ewe.^ 
But— 

.  Modem  English  doctrine. —  This  doctrine  is  entirely  over- 
turned in  England,  and  the  rule  of  reason  established  in  its 
place.*    Thus, — 

"  Sheep  or  efwe^  etc. —  The  words  of  7  and  8  Geo.  4,  ch.  29, 
§  25,  against  larceny,  were  "  ram,  ewe,  sheep,  or  lamb."  And 
on  an  indictment  for  stealing  a  sheep,  the  majority  of  the 
judges,  as  early  as  1838,  held  that,  though  the  proof  failed  to 
show  the  sex  of  the  stolen  animal,  the  conviction  was  right, 
because,  notwithstanding  this  overlying  of  meaning,  "  the  word 
sheep  in  the  statute  was  a  generic  term,  including  ram,  ewe, 
and  wether,  and  the  two  former  words  might  be  rejected." ' 
And  where,  in  a  later  case,  on  a  like  indictment  upon  the 
same  statute,  employing  the  word  ^^  sheep,"  the  animal  stolen 
was  proved  to  have  been  a  lamb,  the  majority  of  the  judges 
sustained  the  conviction*^  This  doctrine  has  been  since  fol- 
lowed as  settled.^ 

iBex  V.  Paddifoot,  1  Moody,  S47;  n,  ^  883,  847,  848;  Crlm.  Fro,  l 

Rex  V.  Birket,  4  Car.  &  P.  218;  &.V,  g  6da 

Tootle,  2  Harring.  (Del)  641;  Rex  v,  '  Reg.  v.  McCulley,  ntprcu 

Loom,  1  Moody,  160.    For  the  same  <  Reg.  v.  Spicer,  miprcu 

general  doctrine,  see  alBO  Rex  v.  Cook,  *  Reg.  v,  Aldridge,  4  Cox,  C.  G.  14a 

1  Leaoh,  100»  2  East,  P.  a  616;  a  tx.  Foal— Filly.— Not  inoonsfstently, 

Plunket,  2  Stew.  11 ;  Bush  v.  S.,  18  it  is  believed,  with  the  old  doctrine, 

Ala.  415;  Rex  v.  Beaney,  Russ.  ft  Ry.  foals  and  fillies  were,  in  1822,  held 

416.    See  also  Rex  v.  Gillbraas,  7  Car.  to  be  included  in  the  words  **  horse^ 

A  P.  444;  Rex  v.  Paty,  2  East,  P.  a  gelding  or  mare,"  of  the  English  stat- 

107i  1  Leach,  72,  2  W.  Bl  721;  Rex  ute  2  and  8  Edw.  6,  ch.  8a    Rex  u 

V,  Moyle,  2  East,  P.  Q  1076;  a  v.  Mo-  Welland,  Rnss.  ft  Ry.  494. 

Lain,  2  Brev.  44a    .  So»   Fig.— Under    the   statutory 

'Reg.  V.  MoCulley,  2  Moody,  84;  words  ''hog>  sheep  or  goat,"  a  pig 

6  a  nom.  McCuUey's  Case,  2  Lewin,  four  or  five  months  old  may  be  de- 
272;  Reg.  v.  Spioer.  1  Den.  C.  C  82, 1  scribed  in  an  indictment  for  larceny 
Car.  ft  K.  609.    And  see  a  u  Qodet,  as  a  *'hogi''    Layender  v.  a,  60  Ala^ 

7  Ira  210;  post,  §  826;  Crim.  Iaw,  60;  Washingtcm  «.  a,  68  Ala.  85a 
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§  248.  With  ns^ —  the  earlier  English  doctrine  has  been  some- 
times followed;  as,  in  — 

Te3C€is  —  It  appears  to  have  become  established  in  Texas  by 
nnmeroos  decisions.^  For  example,  under  a  statute  providing 
a  special  punishment  ^^  if  any  person  shall  steal  any  horse,  geld- 
ing, mare,  colt,  ass,  or  mule,"  an  indictment  charging  the  lar- 
ceny of  a  "  horse "  was  held  not  to  be  supported  where  the 
proof  showed  the  animal  stolen  to  have  been  a  ^^  gelding." 
Said  Lindsay,  J. :  ^^  The  term  is  used  in  the  statute  upon  which 
this  indictment  was  founded  distinctively  from  the  word  horse, 
and  a  conviction  for  the  theft  of  a  horse,  upon  the  proof  of 
taking  feloniously  a  gelding,  would  be  as  incongruous  as  that 
of  stealing  a  mule  or  an  ass  upon  a  similar  indictment."' 

Delqivare — {^^  Sheep  "). —  In  Delaware,  the  statute  not  being 
in  the  form  we  are  considering,  proof  of  stealing  a  ram  was  held 
to  sustain  an  indictment  charging  the  larceny  of  a  ^^ sheep;" 
yet,  it  is  perceived,  the  present  question  could  not  in  this  case 
arise.' 

Other  states. —  How  the  question  stands  in  the  other  states 
generally  the  author  will  not  attempt  to  decide;  except  that,, 
in  most  of  them,  it  appears  not  to  be  settled/ 

VL  The  Express  Mention  of  One  Thing  Implying  the  Ex- 
clusion OF  Another. 

§  249.  Maxim. —  The  doctrine  of  this  sub-title  is  embodied 
in  the  maxim,  that  the  express  mention  of  one  thing  excludes 
all  others, —  Expressio  uniua  est  eosclusio  alterius}    Thus, — 

iBrisco  tt  a,  4  Tex.  Ap.  219,  221,  N.  C.  639;  a  v.  mU,  79  N.  a  656;  a 

[80  Am.  R  162;]  Valesco  v.  a,  9  Tex.  t;.  Dunnavant,  8  Brev.  9,  [5  Am.  D. 

Ap.  76;  Persons  t;.  a,  8  Tex.  Ap.  240;  580;]  a  v.  MoLain,  2  Brev.  448;  Fein 

Keesee  v.  a,  1  Tex.  Ap.  298;  Ghols-  v.  Territory,  1  WyonL876;  P.  u  Soto, 

ton  V,  a,  83  Tex.  842;  Banks  u  a,  28  49  Cal.  67;  Gabriel  v.  a,  40  Ala.  857; 

Tex.  644;  Dalton  t;.  a,  4  Tex.  Ap.  888;  StoUenwerk  v.  a,  55  Ala.  142;  Wat- 

Lunsford  v,  a,  1  Tex.  Ap.  448,  [28  son  v.  a,  65  Ala.  150;  Shubriok  t;.  a^ 

Am.  R.  414;]  Swindel  u  a,  82  Tex.  2  a  a  21;  Toledo,  eto.  Ry.  Ca,  60  IlL 

102;  Pigg  u  a,  48  Tex.  lOa  184 

3  Jordt  V,  a,  81  Tex.  671,  572,  [98       «  Broom,  Leg.  Max.  (2d  ed.)  605, 615; 

Am.  D.  550.]  Ca  Lit  210a;  Watkins  v.  Wassell, 

•a  V.  Tootle,  2  Barring.  (Del.)  541.  20  Ark.  410;  Feldman  t;.  Morrison,  1 

4Ck>nsultOinLPr(]^,I,§620;  Amei^  Bradw.  460;  Howell  v,  Stewart»  64 

loan  cases  cited  to  last  section;  Wiley  Ma  400;  Scovem  v.  a,  6  Ohio  St  288^ 

u  a,  8  Coldw.  862;  a  v.  Boyster,  65  29t 
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Express  remedy  excluding  implied, —  Tbongh,  as  we  have 
seen,^  the  mere  establishing  of  a  new  statatory  right  carries 
with  it  by  implication  a  remedy,  yet,  if  the  statute  creating  the 
right  provides  a  remedy,  our  maxim  applies,  and  the  statutory 
method  excludes  all  others.'    So, — 

Express  mention  of  effect —  Where  a  statute  expressly  defines 
what  its  effect  shall  be,  other  effects  are  by  implication  ex- 
cluded.'   Again, — 

Limiting  authorized  act —  If  the  legislature  declares  that  a 
thin^  before  lawful  may  be  done,  and  adds  that  this  shall  not 
be  construed  to  permit  the  doing  of  some  other  thing  embraced 
in  the  general  provision,  the  result  will  be  an  implied  prohibi- 
tion of  such  other  thing,  though  it  was  before  lawful.^  On  the 
other  hand, — 

Bemedy  for  existing  right — A  statute  which  merely  pre- 
scribes a  new  remedy  for  an  existing  right  is  cumulative  only, 
and  a  party  may  follow  either  it  or  the  antecedent  law  at  hia 
election,  unless  by  direct  words  or  necessary  implication  it  takes 
away  the  prior  remedy.*    And — 

§  249a.  Limits  of  doctrine. —  Special  caution  is  required  not 
to  carry  the  main  doctrine  of  this  sub-title  too  far.  For  example, 
the  omission  of  a  thing  from  a  statute  is  not  equivalent  to  the 
insertion  of  its  opposite;  as,  if  it  enumerates  provisions  not  to 
be  affected  by  it,  all  unenumerated  provisions  on  like  subjects 
are  not  therefore  repealed.*   And  an  act  forbidding  the  wife  to 

^Ante,  §  137.  18  Wend  841;  [Montere7  v.  Abbott, 

s  Thurston  v.  Prentiss,  1  Mick  ld8;  77  Cal.  541.] 

S.  V.  Lof tin,  2  Dev.  &  Bat.  81 ;  Smith  >  Perkins  t;.  Thomburgh,  10  CaL 

V.  Lock  wood,  18  Bark  200;  Con  well  189;  Pursell  t;.  New  York  Life  Ins. 

V.  Hagerstown  Canal,  2  Ind  588;  a  etc.  Ca,  42  N.  T.  Super.  888;  Watkins 

V.  Corwin,  4  Ma  609;  Rex  v.  Douse,  1  v.  Wassell,  20  Ark.  410. 

Ld.  Raym.  672;  Dudley  v,  Mayhew,  ^S.  v.  Eskridge,  1  Swan  (Tenn.X  41& 

8  Comst  9;  Almy  v,  Harris,  5  Johns.  ^Coxe  v.  Bobbins,  4   Halst  884; 

175;  Lang  v,  Scott,  1  Blackf.  405,  [12  Almy  v.  Harris,  5  John&  175;  Colden 

Am.  D.  257;]  Bailey  V.  Bryan,  8  Jones  v,  Eldred,  15  Johna  220;  Farmers* 

(N.  C),  857,  [67  Am.  D.  246:]  Camden  Turnpike  v.  Coventry,  10  Jobn&  889; 

V.  Allen,  2  Dutcher,  898;  Victory  t;.  Bearcamp  Riyer  Ca  v.  Woodman,  2 

Fitzpatrick,  8  Ind  281;  McCormack  GreenL  404;  Fryeberg  Canal  v.  Frye, 

V.  Terre  Haute,  eta  R.  R.  Ca,  9  Ind  6  GreenL  88;  Baltimore  v,  Howard,  ^ 

283;  Ham  v.  Steamboat  Hamburgh  2  Har.  ft  J.  888;  Booker  v.  McRoberts, 

Iowa,  460;  i>09t,§  250.    And  see  XT.  &  1  Call,  24a 

V.  Dickey,  Morris,  412;  P.  v,  Stevens*  *  Bumham  tk  Onderdonk,  41  N.  Y» 
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gire  evidence  for  her  husband  in  criminal  cases  does  not  au- 
thorize her  doing  it  in  civil  cases.^  Likewise  a  provision  that 
shop-books  shall  not  be  evidence  after  a  year  does  not  make 
them  such  within  the  vear.*  We  shall  see  more  of  this  under 
the  next  sub-title;  as  to — > 

VIL  How  Statutobt  and  Coicmon-law  Behedibs  MmrGLB. 

§  249b.  Already. —  The  discussions  of  this  volume  have  al- 
ready brought  to  view  some  of  the  doctrines  pertaining  to  this 
sub-title.    But, — 

Here. —  In  this  connection,  we  shall  somewhat  extend  our 
vision,  and  endeavor  to  gain  a  more  connected  and  complete 
oomprehension  of  the  entire  topic. 

§  250.  Creating  offense  and  prescribing  procedure. — ^Where 
the  same  statute  which  creates  an  offense  prescribes  also  the 
penalty,  mode  of  procedure,  or  anything  else  of  the  sort,  only 
what  the  statute  thus  ordains  is  permissible.'    But, — 

Affirming  common-lmv  offense. —  Where  the  offense  which  a 
statute  creates  is  such  also  at  the  common  law,  and  the  statute 
and  common  law  are  not  repugnant,  all  new  provisions  thus 
legislatively  ordained  are  cumulative,  and  the  procedure  may 
conform  to  either  law.*    Again, — 

Or  eating  offense  mthout  providing  procedure  or  punishment 
Where  a  statute  forbids  a  thing  of  a  public  nature  *  before  law- 
ful, but  provides  no  penalty,  the  indictment  is  at  the  common 

1  Barbat  u  AUen,  7  Exoh.  609.  140;  Bex  u  Marriot,  4  Mod.  144;  &  a 

s  Pitman  v.  Maddox,  2  Salk.  600.  nom.  Rex  v.  Marriott,  11  Mod.  140, 

*ArUe,  §  240,  and  oases  there  oited;  note;  Hartley  t^  Hooker,  Cowp^  628; 

P.  V.  Crayoroft,  2  CaL  243,  [06  Am.  D.  Crofton*s  Case,  1  Mod.  84;  Rex  i^ 

881;]  Attorney-General  V.  Radloff,  10  Buok,  1  Stra.  679;  Rex  v,  SaTage,  1 

Ezch.  84,  28  Iaw  J.  (N.  a)  Exoh.  240,  Ld.  Raym.  847;  a  v.  Maze,  6  Humph. 

18  Jur.  555,  26  Eng.  L.  ft;  Eq.  418;  17;  Rex  v.  Wright,  1  Bar.  548;  Sud- 

Renwiok  u  Morris,  7  HiU  (N.  Y.),  575;  bury  Meadows  v,  Middlesex  Canal, 

Rex  u  lyyes,  2  Show.  468;  Reg.  v.  28  Pick.  86;  Dodge  v.  Essex,  8  Met 

Dye,  11  Mod.  174;  Cool  u  Swift-Run  880;  Henniker  v,  Contoocook  Valley 

Gap  Turnpike,  2  Va.  Cas.  861;  Mo-  R.  R.  Ca,  9  Fost  (N.  H.)  146. 

Eihiney  v.  Com.,  22  Pa.  St  865;  a  t^  ^Ante,  g§  168d,  164^  166,  167,  178; 

Meyer,  1  Speers,  805;  a  v,  Helgen,  1  Crittenden  v.  Wilson,  5  Cow.  166,  [15 

Speers,  810;   Barden  v.  Crocker,  10  Am.  D.  462;]  P.  n  Crayoroft  2  OeU. 

Pick.    383;    Rex    n   Hemmings,   8  243,  [56  Am.  D.  881;]  Rex  v.  Dixon, 

Salk.    187;     Anonymous,    8    Salk.  10  Mod.  885;  Gooch u  Stephenson,  18 

180,  2  Ld.  Raym.  001;  Rex  v.  Gluff,  Me.  87L 

12  Mod.  104;  Rex  v.  Hurst,  11  Mod.  a  Crim.  Law,  I,  g§  287, 288L 
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law,^  and  the  common-law  punishment  follows.*  Or,  if  such  a 
statute  prescribes  no  mode  of  prosecution,  the  common-law  in- 
dictment lies.'    In  like  manner, — 

§  260a.  PrlTate  statutory  interest. — Where  a  statute  cre- 
ates a  private  interest,  but  is  silent  as  to  the  remedy,  any  per- 
son within  the  benefit  conferred,  or  injured  by  the  prohibited 
wrong,  may  sue.*  Or,  as  otherwise  expressed,  "  when  any  stat- 
ute requires  an  act  to  be  done  for  the  benefit  of  another,  or  to 
forbear  the  doing  of  an  act  which  may  be  to  his  injury,  though 
no  action  be  given  in  express  terms  by  that  statute,  for  the 
omission  or  commission,  the  general  rule  of  law  in  all  such 
cases  is  that  the  party  injured  shall  have  an  action."*  But  a 
new  statutory  remedy  for  an  existing  right  does  not  take  away 
the  former  remedy,  and  either  may  be  pursued.*  So,  as  in  the^ 
case  of  a  criminal  statute,^  where  the  act  which  confers  a  civil 
right  prescribes  the  remedy,  it  only  is  permissible.*    Or,  if  a 

1  Rex  vk  Robinson,  2  Bur.  799,  808;  GreenL   404;    Fryeburgh   Canal   v. 

Rex  V.  Smith,  2  Doug.  441;  Rex  u  FrycSGreenL  38;  Baltimore  u  How- 

Harris,  4  T.  R  203.  ard,  6  Ear.  &  J.  888;  Booker  v,  Mc- 

^Ante,  %  188;  Reg.  v.  Price,  It  A.  Roberto,  1  Call,  248;  P.  v.  Crajoroft, 

&  R  727;  Reg.  v.  Walker,  Law  R.  2  CaL  248,  [66  Am.  D.  881;]  Adams  v. 

10  Q.  a  855, 18  Cox,  C  Q  94.  Richardson,  48  N.  H.  212;  Bruce  v. 

>  Colbum  VL  Swett,  1  Met  282;  Elder  Delaware  &  Hudson  Canal,  19  Barbw 

«L  Bemis,  2  Met  599;  &  u  Meyer,  1  871;  Sharp  v,  Warren,  6  Price,  18t 

Speers,  805;  a  u  Helgen,  1  Speers,  '^Ante,  §  250. 

810;  and  the  cases  in  the  last  two  ^  Stevens  v,  Evans,  3   Bur.  115%, 

notes.  1157;  8.  v,  Stewart,  26  Ohio  St  216; 

^AfOe,  gg  184, 188, 144;  Crim.  Law,  Lang  v.  Scott  1  Blackf.  405,  [12  Am. 

I,  §g  287,  288;  Ewer  u  Jones.  2  Ld.  D.  257;]  Rochester  v.  Bridges,  1  B.  & 

Raym.  1KB4,  987;  Privilege  of  Priests,  Ad.  847,  859;  Ward  v.  Severance,  7 

12  Ca  100;  Arundel  v.  Duokett  20  Cal  126;   Roberto  v.  Landecker,  9 

Md.  4e8;  Shepherd  v.  Hills,  11  Exch.  CaL  262;  Thurston  u  Prentiss,  1  Mich. 

65,  67;  Higbtower  v.  Fitzpatrick,  42  198;  Almy  v,  Harris,  5  Johna  175; 

Ala.  597;  Dudley  v.Mayhew,  8  Comst  Ren  wick  v.  Morris,  7  Hill  (N.  Y.), 

9.    And  see  Steamship  Ca  v.  Joliffe,  575;  Fuller  u  Edings,  11  Rich.  289; 

2  WalL  46a  Butler  «i  a,  6  Lid.  165;  Victory  v. 

ft  Asbby  n  White,  14  How.  St  Tr.  Fitzpatrick,  8  Ind.  281;  Cole  u  Mus- 

695,  785;  Pickering  v,  James,  Law  R  catine,  14  Iowa,  296;  Hazen  u  Essex, 

8  a  P.  489;  Hitchins  t;.  Kilkenny,  12  Cush.  475;    Camden  v,  Allen,  2 

eta  Ry.  Ca,  9  a  a  586;  The  Wav-  Dutoher,  898;  Weller  v.  Weyand,  2 

eriy,  7  B]&  465.  Grant  (Pa.),  103 ;  Brown  v.  White  Deer, 

•Coxe  V.  Bobbins,  4  Halst  884;  27Pa.Stl09;  Babbv.Mackey,10Wis. 

Almy  u  Harris,  5  Johna  175;  Colden  871;   Wolverhampton   New  Water- 

V.  Eldred,  15  Johns.  220;  Farmers'  works  v.  Hawkesford,  6  C  a  (N.  a) 

Turnpike  v.  Coventry,  10  Johns.  889;  886, 856;  Stevens  tx  Jeacocke,  11  Q.  a 

Beaicamp  River  Ca  v.  Woodman,  2  781 ;  Marshall  v,  Nicholls,  18  Q.  a  882; 
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statute  authorizes  the  doing  of  a  thing  which  was  before  un- 
lawfnl,  and  prescribes  the  remedy  for  the  injured  party,  it 
only  can  be  pursued ;  ^  or,  if  it  provides  for  a  part  of  the  in- 
jury, its  rule  prevails  as  to  the  part,  while  the  common-law 
remedy  is  available  for  the  rest.* 

§  250b.  Civil  and  criminal  or  penal.— As  private  and 
public  wrongs  and  redress  are  separate  and  concurrent,'  pro- 
visions for  the  procedure  as  to  the  one  have  no  relation  to  the 
same  as  to  the  other.  So  that,  for  example,  if  a  statute  creates 
a  new  offense  and  imposes  a  penalty,  the  remedy  by  injunction 
is  nevertheless,  in  a  proper  case,  available.*  So  also,  in  a  proper 
case,  not  as  of  course  in  every  one,  an  action  at  common  law 
may  be  maintained  by  the  private  party  in  such  circum- 
stances.^ 

§  250c.  Indictment  —  is  the  common,  yet  not  the  only, 
form  for  prosecuting  crimes.*  When,  therefore,  a  statute  cre- 
ates a  crime,  whether  it  fixes  the  punishment  or  not,  an  indict- 
ment will  lie  against  the  violator,^  unless  it  provides  some  other 
form  of  procedure."    So, — 

§  250d.  Penal  action, —  Though  a  penal  action  is  not  prop- 
erly criminal,*  if  a  statute  provides  a  penalty  for  a  wrong  of  a 
public  nature,**  to  be  recovered  by  action,"  the  plaintiff  should 
be  not  the  informer,  though  he  is  to  receive  a  part  of  the  pen- 

St  Panciae  t;.  Batterbury,  2  a  B.  (N.  a)  <  Crim.  Pra,  I,  g  180  et  9eq. 

477;  Bassett  t;.  Carleton,  82  Ma  558,  Mnfe,  §  250;  2  Hale,  P.  a  171;  2 

I                                [54  Am.  D.  605.]  Hawk.  P.  a,  oh.  25,  §  4;   Rex   v. 

I                                  1  Henniker  v.  Contoocook  Valley  Wright,  1  Bur.  548,  644;  Reg.  i^  Ba- 

R  R  Ca,  0  Foet  (N.  H.)  146;  Best  i^  chanan,  8  Q.  B.  883;  a  v.  Pate,  Bus- 

Oholson,  89  IlL  465;  In  re  Washing-  bee,  244;  Blackwell  u  Old  Ck>lon7  R 

ton  Park,  52  N.  Y.  181;  In  re  Towns-  R  Ca,  122  Mass.  1;  U.  a  «.  Ebner.  4 

I                               end,  4  Hun,  81;  McKinney  v.  Monon-  Bi&  117;  Burnet  v,  Davidson,  10  Ira 

gahela  Nav.  Ca,  14  Pa.  St  65,  [58  Am.  94.    See  a  v.  Carr,  6  Oreg.  18a 

I                               D.  517 ;]  Sudbury  Meadows  u  Middle-  ^  Rex  v.  Wright,  supra;  Rex  u  Mar- 
sex  Canal,  23  Pick.  86;  Dodge  u  Essex,  riot,  4  Mod.  144 
8  Met  880.  •  Crim.  Law,  I,  §  82;  Webster  u  P., 

r                                  >Troj  V,  Cheshire  R  R  Ca»8  Post  14  IlL  865;  Cantield  tn  Mitchell,  43 

(N.  H.)  83,  [55  Am.  D.  177.]  Conn.  169. 

>  CrioL  Law,  I,  §  264  et  aeq,  ^^  See  Ordway  v.  Central  National 

« Cooper  uWhittingham,  15  Ch.D.  Bank.  47  Md.  217,  [28  Am.  R  455;] 

501.  Gilmore  v,  Dawson,  64  Ma  810. 

A  Hayes  V.  Porter,  22  Me.  871;  Couch  1^2  Hawk.  P.  C,  ch.  25^  §  4    See 

V.  Steel,  8  Ellis  &  R  402;  Atkinson  v.  Carle  u  P.,  12  111.  285i 
Newcastle,  etc.  Waterworks,  2  Ex.  D. 
441. 
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alty,  but  the  state.*  Yet  it  is  common,  by  express  provision, 
to  allow  grui  tarn  actions,  in  which  an  informer  sues  in  his  own 
name  for  a  penalty,  as  well  on  behalf  of  himself  as  the  state.' 
But  even  then,  if  the  private  person  has  not  commenced  such 
action,  the  state  may  sue.'  While  his  action  is  pending,  no 
other  person  can  maintain  a  snit^    ^ow, — 

§251.  Cofliflieatfons  less  obylous. — While  the  doctrines  of 
this  sab-title  are  thus  far  plain,  both  in  reason  and  authority, 
there  may  be  complications  of  facts  the  legal  consequences 
whereof  are  less  obvious.    Thus, — 

Different  date  or  different  part  of  statute. —  Plainly,  if  a  stat- 
ute of  to-day  creates  an  offense,  and,  prescribing  no  remedy, 
leaves  it  to  be  proceeded  against  under  the  common  law,  a 
statute  of  to-morrow  defining  the  procedure  will  be  cumula- 
tive, the  same  as  if  the  offense  had  been  originally  at  the  com- 
mon law.'  Then,  will  it  make  a  difference  should  the  statutes 
be  simultaneously  enacted  ?  There  are  cases  which  hold  not, 
and  that,  if  one  section  of  an  act  creates  an  offense,  and  an- 
other prescribes  the  remedy,  the  remedy  is  cumulative.'  And 
a  much-esteemed  book  lays  down  the  doctrine  that,  '^  where  an 
offense  is  not  so  at  the  common  law,  but  made  an  offense  by 
act  of  parliament,  an  indictment  will  lie  where  there  is  a  sub- 
stantive prohibitory  clause  in  such  act  of  parliament,  though 
there  be  afterwards  a  particular  provision  and  a  particular  rem- 
edy given."  ^  Within  this  doctrine,  if  by  one  clause  of  a  stat- 
ute an  offense  is  created  ^'  and  a  penalty  is  annexed  to  it  by  a 
separate  and  subsequent  clause,"  a  violation  of  it  need  not  be 
pursued  by  a  suit  for  the  penalty,  but  an  indictment  will  lie  ^'  on 

1  Bex  V.  Hjmen,  7  T.  R.  586;  Smith  >  &  v.  Bishop,  7  Conn.  181 ;  Com.  u 
V.  Look,  108  Masa  189,  141;  Caroon  Howard,  18  Mass.  221,  222. 
V.  Rogers,  6  Jones  (N.  C),  240.  Under  «  Dozier  v.  Williams,  47  Miss.  605. 
the  Missouri  statute,  see  Hudson  v.  *1  Buss.  Crimes  (8d  En^.  ed.),  60. 
Bt  Louis,  eta  By.  Ca,  58  Ma  525;  <  Attorney-General  v.  White,  2  Co- 
Fickle  V.  St  Louis,  eta  By.  Ca,  54  m3m8,  488,  4S&    But  see  Crof ton's 
Ma  219;  Seaton  u  Chicago,  eta  R  R.  Case,  1  Vent  68, 1  Mod.  84. 
Ca,  55  Ma  416.  7 1  Saund,  Wms.  ed.  (6th)  185,  nota 

>  Smith  V,  Look,  iupra;  Wheeler  v.  And  see  Lichfield  t;.  Simpson,  8  Q.  B. 

Moulding,  18  Qray,  589;   Moore  v,  65;  Collinson  t;.  Newcastle,  eta  B7. 

Jones»  28  Yt  789;  Chicago,  eta  B.  R  Ca,  1  Car.  &  K.  546;  Bochdale  Canal 

Ca  V.  Howard,  88  111.  414;  Megargell  t;.  King,  14  Q.  B.  122b 
V.  Hazelton  Coal  Ca,  8  Watts  &  &. 
a4& 
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the  prior  clause,  on  the  ground  of  its  being  a  misdemeanor."  ^ 
Now,  to  take  another  step  in  the  argument,  can  it  make  a  dif- 
ference that  the  prohibition  and  remedy  are  in  different  clauses 
or  sections  ?  If  we  make  the  natural  answer  that  it  cannot,' 
we  come  to  a  doctrine  directly  contrary  to  what  we  have  seen 
to  be  established.'  The  logical  course  would  be  to  deny  that 
provisions  enacted  at  the  same  date  have,  in  this  class  of  cases, 
the  same  effect  as  if  established  at  different  dates.  But  the 
English  decisions  appear  to  have  gone  too  far  otherwise  to 
admit  of  reconciliation  by  logic ;  so  the  distinction  in  England 
seems  to  be  that,  where  the  same  section  both  creates  the  of- 
fense and  affixes  the  consequence,  only  the  statutory  direction 
can  be  followed ;  ^  but,  where  the  offense  is  created  in  one  sec- 
tion and  penalties  are  prescribed  in  a  subsequent  section,  the 
subsequent  one  is  cumulative,  and  the  common-law  method 
may  be  followed.^    But, — 

§  262.  With  ns^ —  this  particular  distinction  has  probably  not 
been  very  much  considered.  And  it  is  doubtful  whether  any- 
thing relating  to  it  can  be  set  down  as  established  in  American 
law.  Said  a  learned  Massachusetts  judge :  "  The  distinction  to- 
be  taken  is,  where  a  statute  does  not  vest  a  right  in  a  person, 
but  only  prohibits  the  doing  of  some  act  under  a  penalty;  in 
such  a  case  the  party  violating  the  statute  is  liable  to  the  pen- 
alty only ;  but,  where  a  right  of  property  is  vested  in  conse- 
quence of  the  statute,  it  is  to  be  vindicated  by  the  common  law 
unless  the  statute  confines  the  remedy  to  the  penalty."  *  Should 
we  apply  this  distinction  in  the  criminal  law,  it  might  possibly 
subject  to  indictment  one  who  violated  a  statute  creating  a 
crime  and  prescribing  a  summary  procedure,  without  words 
negativing  any  other  procedure ;  though  this  consequence  does 
not  seem  to  be  inevitable.^    A  statute  making  a  thing  a  public 

1  Ashurst,  J.,  in  Rex  v.  Harris,  4  T.  Law  J.  (N.  a)  Q.  &  227, 10  Jur.  786; 

R  202,  205.    See  also  1  Buss.  Crimes  1  Russ.  Crimes  (3d  Eng.  ed.),  60,  51. 

(8d  Eng.  ed.),  49  et  9eq,;  ante^  §§  184^  •Putnam,  J.,  in  Harden  u (looker, 

136, 18a  10  Pick.  883,  889. 

^Ante,  §§  63,  65,  66.  ?  And  see,  to  this  pointy  &uTfaomp- 

^Ante,  ^  250,  2500.  son,  2  Strob  12,  which  is,  however, 

^Attomey-General  v.  Radloff,  10  consistent  with  the  English  distinc- 

Exch.  84,  28  Law  J.  (N.  &)  Ezch.  240,  tion  as  stated  in  the  last  section* 

18  Jur.  555,  26  Eng.  L  &  Eq.  4ia  And  to  the  point  of  the  text  is  Croft- 

*Reg.  u  Bachanan,  8  Q.  E  888, 15  on's  Case,  1  Mod.  84^  which  hasper- 
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nuisance,  and  in  the  same  section  directing  how  it  shall  be  pun- 
ished, doubtless  leaves  it  subject  to  the  common-law  abatement.^ 
§  353.  In  conelusioB  of  this  topic. —  Under  the  present  un- 
satisfactory condition  of  the  authorities,  true  wisdom  would 
seem  to  indicate  that,  in  each  individual  instance,  special  re- 
gard be  paid  to  those  considerations  which  point  to  the  actual 
legislative  intent.  The  practitioner,  obliged  to  adapt  his  course 
nicely  to  the  shades  of  distinction  taken  by  the  courts  hereto- 
fore, will  consult  the  cases  carefully  as  to  points  presenting 
special  difficulties.  But  judges,  seeking  the  truth  more  in  the 
line  of  legal  reason  than  of  precise  authority,  will  consider 
whether,  looking  at  the  whole  law,  the  new  remedy  for  the 
new  offense  was  intended  by  the  legislature  to  supersede  the 
common-lscw  remedies,  which  attach  as  of  course  to  all  offenses. 

VIII.  Mandatobt  and  Dieeotoey  Statutes. 

§  254.  Mandatory^  defined. —  A  statute  is  called  mandatory 
when,  if  not  all  its  provisions  are  complied  with  according  to 
their  terms,  the  thing  done  is,  as  to  it,  void. 

In  general. —  Most  statutes  are  mandatory ; '  and,  for  exam- 
ple, their  terms  must  be  all  and  strictly  pursued  to  render  pro- 
ceedings under  them  good,  or  rights  claimed  under  them  valid.' 
Even, — 

Agreements  contrary  to  statute. —  As  we  have  seen,^  agree- 
ments in  contiUvention  of  a  statute  or  its  policy  are,  in  general, 
void.*    And  — 

Thing  done  contrary ,  etc. —  Penalty.—  The  same  rule  applies 
to  a  thing  done  contrary  to  a  statute ;  it  is  commonly  void. 
Or,  if  the  enactment  merely  imposes  a  penalty  or  a  forfeiture, 
tills  is  usually,  not  always,  equivalent  to  a  prohibition.* 

hapsbeenorerrulod.  6ee  also  People  ville^  Minor,  28;  Crawford  ft.  &,  Minor, 

V,  Stevenfl,  18  Wend  841;  Benwiok  148;  Hale  u  Burton,  Dudley  (Ga.). 

V.  Morris,  7  HiU  (N.  T.),  575.  105;  Fitch  v.  Kirkland,  22  Wend.  182. 

iSee  Renwiok  v.   Morris,  7  HiU  *ArUe,%  188a. 

(N.  Y.),  575;  Beec  v.  Gregory,  2  Ner.  *  Peok  u  Burr,  6  Seld.  91MI;  Miller 

&  M.  47%  5  a  &  Ad*  665.  v.  Po6t»  1  Allen,  484;  Hathaway  v. 

>£ooh  V.  Bridges^  45  Misa  247.  Moran,  44 Ha  67.   Aa  toznairriage  see 

s  Ante,  §  119;  Fit^triok  v.  Turner,  1  Biabop^  Mar.,  Di v.  &  a,  gg  267-291 ; 

14  Fla.  882;  Hannxms  t^  a,  8  Tex.  Parton  v.  Hervey,  1  Gray,  119;  HU- 

272;  District  Township,  eta  v.  Du-  nois  Land  dt  Loan  Ca  v.  Bonner,  75 

baqm,  7  Iowa,  282;  Corhett  u  Brad-  HI.  815. 

lej,  7  Nev.  106;  Logwood  v.  Hunts-  *  Hallet  v.  Novi(»i,  14  Jobna  278» 
18                                          278 


§  255.]  IKTEBPSETATION.  [bOOK  n. 

§256.  Directory^  defined. —  A  statute  is  termed  directory 
when  a  part  or  aU  of  its  provisions  operate  merely  as  advice  or 
direction  to  the  official  or  other  person  who  is  to  do  something 
pointed  out,  leaving  the  act  or  omission  not  destructive  of  the 
legality  of  what  is  done  in  disregard  of  the  direction. 

What  directory  and  what  mandatory. — It  is  difficult,  on  the 
authorities,  to  lay  down  exact  rules  for  determining  when  a  stat- 
utory provision  should  be  construed  as  directory,  and  when  as 
mandatory.^  In  reason,  we  may  say  that  the  interpretation 
will  be  adopted  which  will  best  subserve  justice  and  the  true 
legislative  intent;  but  so  indefinite  a  rule  can  be  of  little  prac- 
tical avail.  Let  us  look  at  some  recognized  distinctions.  Thus, — 

Not  of  substance. — Whatever,  in  a  statute,  is  not  of  the  sub- 
stance of  its  provisions  will,'  when  not  in  the  nature  of  a  grant 
of  rights  to  parties  or  the  public,'  be  construed  as  directory. 
And, — 

Time  and  manner  of  official  acts. —  Generally,  when  no  rights 
will  be  impaired,  provisions,  with  no  negative  words  or  impli- 
cations, concerning  the  time  and  manner,  and  more  especially 
the  time,  in  which  official  persons  shall  perform  designated 
acts,  are  directory.^    Of  this  sort,  for  example,  is  the  require- 

200;  Mitchell  v.  Smith,  1  Binn.  110,  A  New  York,  11  Abh.  Pr.  114;  Wen- 

[2  Am.  D.  417;]  V^Uliams  v,  Tappan,  del  v.  Durbin,  supra;  [Kennedy  i^ 

8  Fo6t  (N.  H.)  886,  891;   Lewis  v.  Oregon  RRCkx,  18  Utah,  825, 64  F^a 

Welch,  14  N.  H.  294;  Louisville  th  R.  988;  &  v.  Jersey  City,  67  N.  J.  h. 

Roupe,  6  B.  Mom*.  691;  Tabb  v,  Baird,  298,  26  Lu  R.  A.  281,  80  AtL  R.  681; 

8  Call,  476;  Sellers  u  Dugan,  18  Ohio,  Pensacola  v.  Lehmann,67 Fed.  R  824; 

489;  Griffith  v.  Wells,  8  Denio,  226;  MoLeod  «i  Soott,  26  Pac.  R  1061, 21 

Bancroft  v.  Dumas,  21  Vt  456;  Skel-  Oreg.  94;  Brokaw  u  Com.,  6  L.  R  A 

ton  V.  Bliss,  7  Ind.  77;  [Cusick's  Ap-  161, 180  IlL  482, 22  N.  E.  R  596;  Kohn 

peal,  186  Pa.  St  459, 20  AtL  R  574, 10  u  Hinsbaw,  17  Oreg.  808,  20  Pac.  R 

Lu  R  A.  22a]  629;  Bowen  1^  Minnesota,  47  Minn. 

1  Bladen  u  Philadelphia,  60  Pa.  St  115,  49  N.  W.  R  688;  P.  v.  Buffalo,  21 

464.  N.  Y.  Sup.  59a 

s  Norwegian  Street,  81  Pa.  St  849;  «  Pond  t^  Negus,  8  Mass.  280,  [8  Am. 

Wendel  v.  Dorbin,  26  Wi&  890;  S.  v.  D.  181;]  Rex  v.  Leicester,  7  B  &  C.  6; 

Lean,  9  Wis.  279;  Hurford  v.  Omaha,  Rex  t;.  Denbyshire,  4  East  142;  Reg. 

4  Neb.  836;  Howard  v.  Bodington,  2  v.  Rochester,  7  Ellis  A  R  910;  Reg. 

P.  D.  208,  210,  211;  Rex  v.  Loxdale,  1  v.  Ingall,  2  Q.  B.  D.  199;  P.  v.  Allen, 

Bur.  445;  [Jackson  Ca  v.  Derrick,  28  6  Wend.  486;  P.  u  Peck,  11  Wend, 

a  R  198,  117  Ala.  848;    Gallap  1^  604,  [27  Am.  D.  104;]  Marchant  v. 

Smith,  12  L.  R  A.  858,  59  Conn.  854,  Langworthy,   6   HiU    (N.    Y.),  646; 

22  AtL  R  884]  Hooker  v.  Young,  5  Cow.  269;  Ex 

*Ante,  g  112;  a  u  Lean,  supra;  P.  parte  Heath,  8  Hill  (N.  Y.),  42;  Colt 
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ment  that  the  court  which  sentences  a  prisoner  to  the  state 
prison  ^' shall  so  limit  the  time  of  sentence  that  it  will  expire 
between  the  months  of  March  and  November."  A  sentence 
in  disregard  of  it  is  not  void.'  And  largely  the  statutes  relat- 
ing to  the  time  and  manner  of  summoning  and  bringing  in 
jurors  are  of  this  class.'  The  same  is  true  of  those  providing 
for  other  steps  id  a  judicial  cause.'  But  a  provision  of  this 
or  any  other  sort  which,  though  in  the  nature  of  a  command 
to  an  oflBicer  or  court,  confers  rights  on  parties,  is  generally  or 
always  mandatory.^  A  familiar  illustration  of  this  kind  of  stat- 

V,  Eves,  12  Conn.  243;  Wan-kon-chaw-  Erhardt  v,  Schroeder,  165  U.  &  124» 

neek-kaw  v.  U.  a,  Morris,  882,  885;  89  Li  e<L  94;  Korb  u.  MitoheU,  8  Ohio 

Walker  v.  Chapman,  22  Ala.  116;  P.  Deo.  267.] 

V.  Cook,  14  Barb.  259;  a  v.  Cliok,  2  i  Miller  v.  Finkie,  1  Par.  Or.  874 

Ala.  26;  McGuffie  u  a,  17  Gra.  497;  And  see,  for  a  like  principle  as  to 

Elart  V.  Plum,  14  Gal.  148;  P.  v.  Liake,  the  sentence,  BrightweU  v.  a,  41  Qvl 

38  CaL  487;  Wheeler  v.  Chicago,  24  482. 

IlL  105»  [76  Am.  D.  736;]  St  Lonis  'a  v.  Pitts,  58  Ma  656;  a  v.  Gil- 
County  Court  VL  Sparks,  10  Ma  117,  Uck,  7  Iowa,  287;  a  v.  Smith,  67  Ma 
[45  Am.  D.  855;]  Blimm  v.  Com.,  7  828;  a  v.  Carney,  20  Iowa,  8a  See  a 
Bosh,  820;  Torrey  v.  Millbury,  21  v.  Maddoz,  1  Lea,  671. 
Pick.  64;  Parchman  v,  a,  2  Tex.  Ap.  'Dawson  v.  P.,  25  N.  Y.  899;  S.  v. 
228,  [28  Am.  R.  485;]  Lackawana  Jolly,  7  Iowa,  16;  a  v.  Axt,  6  Iowa, 
Iron,  etc.  Ca  v.  Little  Wolf,  88  Wi&  511;  Friar  vi  a,  8  How.  (Miss.)  422; 
152;  Bex  v.  Sparrow,  2  Stra.  1123;  a  Zantzinger  v.  Kibble,  86  Md.  82;  Ot- 
V.  Camden,  10  Vroom,  620;  Lee  v.  a,  tillie  v.  Waechter,  83  Wis.  252;  Body 
49  Ala.  48;  Limestone  u  Rather,  48  v.  Jewsen,  88  Wis.  402;  Cool  v.  Ed- 
Ala.  483;  Ryan  u  Yanlandingham,  7  wards,  4  Gray,  1;  Crofoot  «i  P.,  19 
Ind.  416;  Merrill  v.  a,  46  Ala.  82;  Mich.  254;  a  u  Baker,  8  Nev.  141; 
Boykin  v.  S.,  50  Misa  875;  Wright  v,  &.v.  Scott,  1  Bailey,  294;  a  v.  Baker, 
Sperry,  21  Wi&  881;  McRoberts  v.  9  Rich.  Eq.  521;  Territory  v.  Ander- 
Winant,  15  Abb.  Pr.  (N.  a)  210;  Le  son,  1  Wy.  20;  Charter  v.  Greame^  18 
Feuvre  v.  Miller,  8  Ellis  A  B.  821.  Q.  R  216;  Clark  v.  Com.,  29  Pa.  St 
And  see,  besides  the  other  cases  cited  129. 

to  this  section.  Striker  v.  Kelly,  7  *Ex  parte  Jordan,  94  XT.  a  248;  P. 

Hill  (N.  Y.),  9;  Wiggin  v.  New  York,  v.  Livingston,  68  N.  Y.  114;  Stacey  v. 

9  Paige,  16;  McBee  v.  Hoke,  2  Speers,  a,  8  Tex.  Ap.  121;  Satterwhite  v,  S., 

138;  a  u  HUl,  2  Speers,  150;  Eustis  8  Tex.  Ap.  428;  Wendel  v.  Durbin,  26 

u  Kidder,  26  Ma  97;  Rex  v.  Page,  12  Wi&  390;  Newman  v.  a,  6  Bax.  164; 

Mod.  128;  Rex  V.  Ingram,  1  Ld.  Raym.  French  v,  Edwards,  18  WalL  506; 

215;  Steele  «.  a,  1  Tex.  142;  Dyches  Donlin  v,  Hettinger,  57  IlL  848;  Blake 

V.  a,  24  Tex.  266;  P.  V.  Weller,  11  t;.  Sherman,  12  Minn.  420;  P.  t;.  Erie, 

CaL  49,  [70  Am.  D.  750;  Thomas  v.  1  Buf.  517;  Qoward  v,  Bodington,  2 

Chapin,  116  Ma  896^  22  a  W.  R.  785;  P.  D.  203;  Vaux  i;^  Yollans,  4  B.  & 

Sacramento  v.  DiUman,  102  CaL  107,  Ad.  525.    See  a  v.  Cooper,  45  Ma  64; 

36  Paa  R  885;  Lancaster  Ca  v.  Lan-  Long  v.  8.,  4  Tex.  Ap^  81. 
caster,  160  Pa.  St  411,  28  AtL  R.  854; 
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ate  is  one  giving  the  prevailing  party  costs ;  they  cannot  be 
withheld  at  the  discretion  of  the  judge.*  Further  to  illustrate, — 

Time  of  executing  sentence. —  If  a  statute  directs  within  how 
many  days,  after  judgment,  the  prisoner  in  a  capital  case  shall 
be  executed,  the  court  may  still  order  him  executed  at  a  differ 
ent  time.*    Again, — 

Eight-hours  law. —  The  act  of  congress,  termed  the  "  Eight- 
hours  law,"  which  provided  that  eight  hours  should  constitute 
a  day's  work  for  all  laborers,  workmen  and  mechanics  em- 
ployed by  or  on  behalf  of  the  government  of  the  United  States^ 
was  held  to  be  a  direction  to  the  agents  of  the  government,  and 
not  a  contract  between  it  and  a  class  of  its  employees.  By 
agreement,  a  day's  work  might  still  be  more  or  less  than  eight 
hours.' 

Non-official  person. —  A  provision  for  a  thing  to  be  done  by  a 
non-official  person  may  be  directory,  equally  as  where  the  doer 
is  an  officer.^ 

Bonds  and  other  instrumsnts. ^Where  a  statute  requires 
duties,  less  in  amount  than  two  hundred  dollars,  to  be  paid  in 
cash,  a  bond  for  such  less  amount  is  valid.'  And  in  other  cases 
bonds,  deeds  and  other  instruments,  not  following  a  statutory 
form,  may  be  good,*  though  they  are  not  so  always.  So  may  an 
affidavit,  not  in  statutory  form,  be  good.'' 

In  par t  directory . — The  reader  perceives,  from  these  illustra- 
tions, that  a  directory  statute  is  not  necessarily,  while  yet  it 
may  be,  such  in  full ;  it  is  of tener  directory  only  in  part.'    For 

iFint  National  Bank  u  Frescott,  'U.  &  dl  linn.  Crabby  807. 

37  Wi&  616L  <  Rex  u  Ljon,  Rusa  ft  By.  2C^ ;  Bex 

>Seabom  i^  S.,  20  Ala.  15;  Bex  v.  v.  Bandall,  Rusa  &  By.  19S. 

Wyatt,  Rusa  ft  By.  2Sa  See,  om  this  7  g,  t).  Day  ton,  8  ZaU  49,  [53  Am.  D. 

subject,  Beg.  v.  Hartnett,  Jebb,  802;  270i    Statutory  i^OTisions  as  to  the 

Beg.  V.  Hogg,  2  Moody  &  B.  880;  Mil-  giving  of  a  bond  before  entering  upon 

ler  V.  S.,  8  Ohio  St  47sC  [If  a  sentence  the  duties  of  the  offioe  are  directory, 

is  not,  for  any  reason,  executed  at  the  U.  a  u  Eaton,  169  U.  &  881, 42  Ia  ed. 

proper  time,  the  oourt  may  order  the  767.  J 

ezeoution  and  fix  the  time  therefor.  *  Woodward  u  Saraons,  Law  Bept 

Ex  parte  Bell,  66  Miaa  282;  Ex  parte  10  (X  P.  788;  746;  Beg.  v,  Fordham,  11 

Gross,  146  U.  a  271,  36  Lu  ed.  96a]  A.  &  £.  78;  Bex  v.  Norwich,  1  a  & 

sn.a  a  Martin,  94X7.  a  40a  Ad.  810;  FroePftssAwoaDL Nichols,. 

« Field  u  Gooding,  106  Maaa  810;  45  Yt  X 
Bainbridge  v.  a,  80  Ohio  St  264; 
American  Bank  v.  Cooper,  54  Ma  488. 
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example,  it  may  be  directory  as  to  the  time,  and  mandatory  as 
to  the  thing  itself.^ 

§  255a.  Legislatlye  intent — (Negatire  words). — Negative 
or  other  words  indicating  a  legislative  intent  may,  and  often  do, 
cause  a  statute  to  be  construed  as' mandatory,  which  otherwise 
would  be  held  directory.*    For  example, — 

§  256.  Peremptory  language. —  As  expressed  by  Dwarris, 
"  where  affirmative  words  are  peremptory,  as  that  *  the  forms 
of  proceedings  set  forth  in  the  schedule  annexed  shall  be  used 
on  all  occasions,'  Lord  Eenyon  observed,  ^  I  cannot  say  that 
these  words  are  merely  directory ; '  and  a  material  variance  from 
the  form  prescribed  was  in  that  case  held  fatal,  the  justices  not 
having  pursued  the  authority  of  the  statute."  *  And  it  has  been 
laid  down  that  statutes  imposing  a  duty,  and  giving  the  means 
for  its  performance,  are  mandatory.*    Moreover, — 

Franchise, —  "It  has  frequently  been  held  that,  where  a 
power  or  franchise  is  created  by  statute  which  fixes  or  pre- 
scribes the  mode  of  its  exercise,  it  must  be  exercised  in  the 
mode  pointed  out  by  the  act,  and  no  other."  *  But  a  provision, 
that  the  officers  of  a  corporation  shall  be  elected  annually,  does 
not  take  away  its  incidental  power  to  choose  them  after  the 
election  day  has,  by  accident,  passed  by  without  an  election.* 

Liability  of  officer. —  The  omission  of  an  officer  to  perform  an 
act  enjoined  by  statute  may,  though  the  statute  is  construed  as 
directory,  render  him  liable  at  the  suit  of  a  party  injured  by 
the  neglecf 

i&  V.  Harris,  17  Ohio  St  608;  &  n  158  Masa  200,  10  L.  R  A  407,  26  N. 

Lean,  0  Wis.  279.  £.  B.  447 ;  HaU  v,  Schoeneoke,  128  Ma 

SLiyerpool  Borough  Bank  v.  Turner,  661,  81  a  W.  R.  07.] 

2  De  a.,  F.  A  J.  602;  Howard  v.  Bod-  >  Dwar.  Stat  (2d  ed)  610;  Davison 

ington,  2  ?•  D.  208»  211;  Bladen  v.  v.  Qill,  1  East,  64    And  see  Rex  v. 

Philadelphia,  60  Pa  St  464;  Hurford  Loxdale,  1  Bur.  446b    See  a  vl  Foster, 

V.  Omaha,  4  Neb  886;  a  u  Smith,  67  61  Ma  649. 

Ma  828;  Pearse  v.  Morrioe,  2  A.  &  R  «  Veazie  v.  China,  60  Ma  618;  Mil- 

84^  96;  Beg.  v.  Fordham,  11  A.  &K  ford  v,  Orono»  60  Ma  620;  a  v.  Gar- 

78;  Rex  v.  Newcomb,  4  T.  R  868;  ber,  7  NeU  14;  Wendel  v.  Durbin,  26 

Bowman  v.  Blyth,  7  EUis  &  B.  47;  P.  Wis.  89a 

V.  AUen,  6  Wend.  486;  Williams  v,  •  Smith,  Stat  ft  Const  Law,  §677. 

Swansea  Canal  Nav.  Ca,  Law  Befx  8  *  a  v.  Fairbury,  61  IlL  149,  referring 

Ex.  168.    [Here,  as  everywhere  else,  to  2  Kent,  Com.  296;  Coles  v,  Allison, 

the  question  is  one  of  legislative  in-  28  IlL  487;  [a  u  Sa  Kingston,  18  R  L 

tent    U.  a  V.  Thoman,  166  n.  a  868,  268,  27  AtL  R.  699,  22  L.  R.  A  66.] 

89  L. ad.  460;  Suburban Ca u  Boston,  ^Brown  v.  Lester,  18  Sm.  ft  M.89flL 
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Constitution. —  A  constitutional  provision  may,  like  a  stat- 
utory one,  be  interpreted  as  only  directory.* 

Caution. —  It  is  well  to  be  cautious  not  to  carry  the  principle 
of  holding  a  statute  to  be  merely  directory  too  far.' 

IX.  C0N0Lm>ING   SUGGBSTIOKS  AND  YlBWB. 

§  256a.  In  general. —  There  are  a  few  principles  of  statutory 
interpretation,  sometimes  relied  on,  not  embraced  in  the  fore- 
going series  of  chapters.  But  they  are  all  either  of  a  doubtful 
nature,  or  of  little  or  no  practical  importance.  They  lie  collected 
before  the  writer  at  the  present  time.  Yet  after  a  somewhat 
careful  consideration  of  the  subject,  he  has  deemed  it  best  that 
these  elucidations  shall  here  close.* 

1  AntCt  §§  36a,  87;  Washington  u  pretlng  the  qualifying  words  of  a 

Page»  4  CaL  888L  sentence,  the  rule  is  to  apply  them  to 

'  See  Smith,  Stat  A  Ckmsu  Law,  such  other  words  or  phrase  as  shall 

gg   670-681;    Dwar.   Stat   (2d   ed.),  immediately  precede  them  therein, 

g§  608-612;   Stay  ton  t;.  Hulings,  7  rather  than  to  those  more  remote. 

Ind.  144;  Webster  u  French,  12  HI.  Qaither  u  Qreen.  40  La.  An.  86%  4 

802.  a  B.  2ia] 

>[If  there  be  difBoulty  in  intei^ 
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BOOK  III. 

SPECIAL  INTERPRETATIONS  PERTAINING  TO  THE 

CRIMINAL  LAW. 


CHAPTER  XXYL 

STATUTES  OP  LIMITATIONS  OF  CRIMINAL  PROSECUTIONa 

§  257.  At  common  law  —  (In  England).— There  is  no  rule 
of  the  common  law  limiting  the  time  within  which  a  criminal 
prosecution  must  be  commenced.^  Nor,  in  England,  have  there 
ever  been  any  general  statutes  of  limitations  of  criminal  causes.' 
"  So  that/'  says  Chitty,*  "  instances  have  frequently  occurred 
in  which  parties  have  been  convicted  and  punished  many  years 
after  the  crime  had  been  forgotten,"  *  —  a  practice,  however, 
not  always  tolerated  by  the  courts.*  The  prosecution  of  some 
forms  of  high  treason  was  early — by  7  and  8  WilL  8,  ch.  3, 
§  5  —  limited  to  three  years;  and  there  are  statutes  of  limita- 
tions for  poaching,'  and  for  a  few  other  specific  offenses.''  For 
penal  actions  also  there  are  statutes  of  limitations.*  In  con- 
trast to  this  lack  of  English  legislation, — 

1  Dover   v,   Maestaer,  5  Esp.  03;  explanation  of  the  delay  could  be 

Hjde  v.  Partridge,  8  Salk.  227, 228.  given,  and  Alderson,  fi.,  refused  to 

3  Reg.  V.  Hull,  2  Fost  &  F.  1&  Bubmit  the  question  of  guilt  to  the 

*!  Chit  Crim.  Law,  160.  jury  and  ordered  an  aoquittaL    And 

«2  Hale,  P.  C.  168;  Bum,  Just.,  In-  see  P.  v.  Lohman,  2  Barbi  216. 

dictment,  HI    Lieut.-Col  Wall  was  <  Reg.  v.  Parker,  Leigh  &  C.  450,  0 

tried,  convioted  and  executed  for  a  Cox,  C.  C.  475;  Reg.  v.  Brooks,  1  Den. 

murder  committed  twenty  years  be-  Q  C.  217;  Reg.  v,  Hull,  supra, 

fore.  4  BL  Com.  (15th  ed.)  805,  note  2.  ^  Arohbi  Crim.  PL  &  Ev.  (19th  ed.) 

*In  Reg.  V,  Robins,  1  Cox,  C.  C.  IH  70;  Reg.  v.  Thompson,  16  Q.  R  832. 

A.  D.  1844^  which  was  an  odious  pros-  ^  81  Eliz.,  ch.  5,  §  5,  followed  by 

ecution  for  bestiality,  *  it  appeared  some  others;  Dyer  v.  Best,  Law  R  1 

that  the  prosecuting  witness  had  not  Ex.  152;  Cobbett  v.  Warner,  1  H.  & 

complained  to  a  magistrate  for  nearly  N.  888;  Maugham  v.  Walker,  Peake, 

two  years  after  the  fact  was  alleged  168;   Attorney-General  u  Hall,  11 

to  have  transpired,  though  he  said  Price,  760. 
he  had  mentioned  it  otherwise^    No 
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§  358*  With  us. —  In  most  of  our  states  there  are  statutes 
variously  limiting  the  times  for  commencing  the  several  sorts 
of  criminal  prosecution.  And  there  are,  as  in  England,  stat- 
utes of  limitations  for  penal  actions,^  the  same  as  for  others  of 
the  civil  class.  The  limiting  statutes  are  not  in  uniform  words, 
but  the  interpretations  of  most  of  them  are  well  defined. 

§  268a.  Criminal  and  eivil^  contrasted — (Constitutional). 
The  rules  for  interpreting  civil  statutes  of  limitations  are  not 
in  all  particulars  applicable  to  criminal.  Especially  are  not 
those  by  which  the  constitutional  validity  of  these  statutes  is 
tested.  What  flows  from  this  distinction  will  appear  as  we 
proceed. 

§  259.  Strict  or  liberal. — Whether  the  construction  of  a 
civil  statute  of  limitations  is  to  be  strict  or  liberal, —  a  question 
on  which  there  is  no  absolute  harmony  of  opinion,' — that  of  a 
criminal  one  is  plainly,  in  principle,  to  be  liberal;  because  it  is 
a  provision  in  favor  of  the  accused,  and  we  have  seen  that  this 
sort  of  provision  is  to  receive  a  highly  liberal  construction.' 
And  such  is  the  doctrine — atieast,  the  better  doctrine — of 
the  courts.*    Thus, — 

Computation  of  time — ("Two  years^^. —  There  being  dif- 
ferent methods  of  reckoning  time,  by  one  of  which  a  given 
period  will  be  a  day  longer  than  by  another,'  the  Texas  court, 
applying  the  rule  of  a  liberal  rendering  in  favor  of  defendants, 
held  that  where  the  statutory  period  was  two  years,  and  an 
offense  was  committed  on  the  first  day  of  January,  1855,  an 

1  a  V.  Rundlett,  88  N.  H.  70;  Ray-  ft  R  288,  291^294;  Hart*8  Appeal,  83 
xnond  v.  U.  S.,  14  Blatoh.  61;  Adams  Conn.  520;  BedoUcJanney, 4  Oilman, 
u  Woods,  2  Oranoh,  886;  Btimpson  108;  Forster  v.  Cmnberland  Valley 
V.  Pond,  2  Curt  Q  G  502;  Parsons  v.  R.  R.  Ca,  23  Pa.  St  871;  Garland  t7. 
Hunter,  2  Sumner,  419;  Walker  u  Scott,  15  La.  An.  148;  Elder  u  Brad- 
Chapman,  22  Ala.  116;  [Roe  v.  Board  ley,  2  Sneed,  247;  Ghtutier  v.  Frank- 
of  Com'rs  of  Elk  Ca,  1  Kan.  Ap^  lin,  1  Tex.  782;  BeU  u  Morrison,  1 
210,  40  Pac.  R  1082;  Weisenbom  u  Pet  851,  860;  Willison  «.  Watkins, 
P.,  68  nL  Ap.  82;  Borough  of  Walling-  8  Pet  48,  54;  McCluny  u  SiUiman,  8 
ford  V.  Hall,  64  Conn.  426,  80  AtL  R  Pet  270,  278,  279. 
47;  Com.  v.  Equitable  Life  Assurance  *  Antet  §g  196»  199. 
Society,  100  Ky.  841, 88  a  W.  R  491;  «P.  v.  Lord,*12  Hun,  282;  White  tn 
Merrill  u  Board  of  Com'rs  of  Ness  a,  4  Tex.  Ap.  488;  [Peterson  v,  Cur- 
Ca,  7  Kan.  Ap.  717,  52  Paa  R  109.]  rier,  62  Bl  Ap.  168;  a  tx  Wheeler,  28 

>Tolson  u  Kaye,  8  Brod.  A  R  217,  Not.  148,  44  Paa  R  48a] 

222;  Pellatt  v.  Ferrars,  2  R  ft  P.  542,  Mnte,  g§  105-llL 
547;  Ourlewis  tn  Momington,  7  Ellis 
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indictment  on  the  first  day  of  January,  1857,  was  too  late,*  — 
a  result  contrary  to  what  would  have  followed  the  other  method 
of  computation.*    Still, — 

§  260.  Analogous  offenses. —  The  interpretation  is  not  made 
so  liberal  as  tg  protect  from  prosecution  offenses  merely  anal- 
ogous to  those  specified  in  the  statute.  It  extends  only  to 
those  within  its  words.'    For  example,— 

Conspiracies. —  An  enactment  limiting  the  time  for  proceed- 
ing against  an  offense  named  does  not  include,  by  construction, 
a  conspiracy  to  commit  the  offense.*  And  it  is  not  otherwise 
though  the  limitation  is  in  an  exception  of  the  statute.  Thus, 
in  North  Carolina,  ^'  in  all  trespasses  and  other  misdemeanors, 
except  the  offenses  of  perjury,  forgery,  malicious  mischief,  and 
deceit^  the  prosecution  shall  commence  within  two  years  after 
the  commission ; "  and  a  conspiracy  to  cheat  and  defraud  was 
held  not  to  fall  within  the  exception.  ^^  This  is  a  distinct  of- 
fense from  that  of  cheating  or  deceiving."  •  On  the  like  prin- 
ciple of  construction, — 

"  Penalty. ^^ —  Where,  in  South  Carolina,  it  was  provided  that 
in  every  case  of  "  penalty,  fine,  or  forfeiture "  incurred,  "  no 
information,  action,  or  prosecution  shall  be  commenced  or  car- 
ried on  against  the  offender,  for  and  in  respect  to  such  fine, 
penalty,  or  forfeiture,  unless  within  six  months,"  the  word 
*'  penalty "  was  held  to  refer  only  to  a  fine  or  forfeiture  of 

1  a  V.  Asbury,  26  Tex.  82.    See  &  *  8.  n  Christianbury,  Busbee,  46, 47. 

V.  Maeoiit  66  N.  C.  6B6;  P.  u  New  [Nor  is  assault  with  intent  to  commit 

York  Central  F.  R.  Ca,  28  Barb.  284;  an  offense  included  in  tlie  bar  against 

ante,  §  218;  .[Peterson  v.  Georgia  K  R.  that  offensa    Moore  v.  S.,  20  Tex.  Ap^ 

etc.  Ckx,  d7  Ga.  798,  25  a  £w  R  870.]  275;  Fuecher  v.  S.,  83  Tex.  Cr.  R  22, 

>  Smith  V,  Gassity,  9  R  Monr.  192.  24  a  W.  R  29a    But  in  North  Caro- 

[48  Am.  D.  420;]  Owen  u  Slatter,  26  Una  the  statutory  bar  against  deceit 

Ala.  547,  [62  Am.  D.  74&]    In  Pres-  was  held  to  include  seduction  under 

brey  v.  Williams,  15  Masa  198,  a  civil  promise  of  marriaga    a  v,  Crowell, 

case,  the  computation  was  as  in  the  116  N.  C.  1052;  21  a  £.  R  502;  Shep- 

text    And  see  MoGraw  v.  Walker,  ler  u  a,  114  Ind.  194, 16  N.  £.  R  521. 

2  Hilton,  404;  Elder  v.  Bradley,  2  Though  an  offense  punishable  by  im- 

Sneed,  247;  [Savage  v.  &.,  18  Fla.  970.]  prisonment  in  the  state  penitentiary 

*Seepoaty  §  261d.  may  be  visited  with  a  lighter  pun* 

*  Reg.  V.  Thompson,  16  Q.  R  832,  4  ishment»  it  is  none  the  less  a  felony. 

Eng.  L.  A  £q.  287.    This  case  is  not  and  the  statute  of  limitations  for 

very  strong  to  the  proposition  in  the  felonies  applies,    a  u  Reeves,  97  Ma 

text»  but  it  seems  sufficiently  to  bus-  668,  10  a  W.  R  841,  10  Aol  St  R 

tain  it    See  also  U.  R  u  Hirsch,  100  849.] 

u.asa 
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money;  and  so  this  statute  does  not  bar  the  prosecution  for  an 
offense  the  punishment  whereof  is  corporal, —  as,  for  instance, 
imprisonment  or  death, —  or,  as  to  the  imprisonment,  where  it 
is  fine  and  imprisonment.^ 

§  260a.  When  statute  begins  to  run. — All  statutes  of  lim- 
itations, criminal  and  civil,  begin  to  run  only  when  there  is  a 
matured  right  of  action  or  prosecution,'  and  there  are  in  exist- 
ence the  needful  parties.'    Hence, — 

In  homicide. —  Although  the  offense  of  felonious  homicide 
is,  by  the  better  opinion;  committed  by  the  blow  which  resulta 
in  death,*  yet,  as  there  can  be  no  prosecution  for  it  until  the 
death  has  taken  place,  the  statute  of  limitations  does  not  begin 
to  run  against  it  till  then.'    Again, — 

In  polygamy,—  Where  the  offense  of  polygamy  consists  of 
marrying  a  second  time,  the  former  husband  or  wife  being 
alive,'  the  statute  of  limitations  begins  to  run  against  it  from 
the  time  of  such  second  marriage.''  But  obviously  where  it  is 
made  a  crime  analogous  to  polygamy  for  parties  to  cohabit 
under  a  polygamous  marriage,'  the  statute  does  not  begin  to 
run  to-day  against  a  cohabitation  which  will  take  place  a  year 
hence.'    So, — 

In  nuisance. —  While  the  statute  will  run  against  the  erec- 
tion of  a  nuisance  from  the  day  when  it  is  erected,^  the  offenso 
of  its  continuance  is  not  thus  barred." 

IS.  V.  Taylor,  2  McCord,  488;  a  v.  147;  Murray  v.  East  India  Ca,  6  R 

Thomas,  8  Rich.  295:  a  v.  Free,  2  St  Aid.  204^  218;  Douglas  v.  Forrest, 

Hill  (a  C.X  628;  a  v.  Fields,  2  Bailey,  4  Bing.  686;  Johnson  v.  Wren,  8  Stew. 

654.    And  see  Tobacco-pipe  Makers  172;  Clark  v.  Hardiman,2Leigh,  847; 

V,  Loder,  16  Q.  R  765b  Hobart  v.  Connecticut  Turnpike,  15 

>  Helps  V.  Winterbottom,  2  B.  &  Conn.  145. 

Ad.  431;  Beynolds  v.  Doyle^  2  Soott,  ^Crim.  Law,  I,  §§118-116  and  note; 

N.  R  45  1  Man.  A  G.  768;  Montgom-  Crim.  Pra,  I,  §§  50-52. 

ery  v.  Hernandez,  12  Wheat  129;  ^a  v.  Taylor,  81  La.  An.  851;  Bey- 

Fenton  v.  Emblers,  1  W.  BL  858, 854;  nolds  ix  a,  1  Kelly,  22a 

Harris  v,  Osbourn,  2  Cromp.  &  M.  •  Po«f,  §§  586-58a 

629;  Phillips  v,  Broadley,  9  Q.  R  744;  ^GiBe  v  Com.,  8  Ptu  St  428;  Com. 

Mardis  u  Shackleford,  4  Ala.  498;  v.  MoNerny,  10  Phila.  206;  Scoggins 

Roberts  v.  Armstrong,  1  Bush,  263,  t),  &,  82  Ark.  205. 

[89  Am.  D.  624;  Ryan  v.  Caldwell  ^Post,  §  588;  Finney  ti  S.,  8  Head, 

(Ky.),  50  a  W.  R  966;  Hooutt  v.  Wil-  544 

mington,  eta  R  R  Ca,  124  N.  C.  214,  •  Com.  v.  Qrise,  11  Phila.  655;  &  ti 

82  a  R  R  681;   Poe  v,  Dixon,  60  Sloan,  55  Iowa,  217. 

Ohio  St  124  54  N.  K  R  86,  71  Am.  ^o  Henline  v.  P.,  81  Bl.  269. 

St  R  7ia]  "  Nashville,  etc.  R  R  Ca  v.  a,  1  Baz. 

•Metcalf  tn  Grover,  55  Miss.  145,  65;  [a  ti  Long,  94  N.  a  896;  Peck  v^ 

282 


OH.  XXVI.]  STATUTES  OF  LIMITATIONS.  [§  261* 

§361.  Gominenceinent  of  prosecution. —  By  some  of  the 
statutes  the  indictment  must  be  found,  and  by  others  the  prose- 
cution commenced,  within  the  statutory  period.  For  example, 
the  words  of  9  Gteo.  4,  ch.  69,  §  4,  as  to  poaching,  are:  "The 
prosecution  •  .  .  shall  be  commenced  within  twelve  calen- 
dar months  after  the  commission  of  such  offense."  And  Pol- 
lock, C.  B.,  ruled  in  a  jury  case  that  the  issuing  of  the  warrant 
of  arrest  does  not  constitute  a  commencement  of  prosecution.^ 
This  is  a  negative  holding;  and  in  the  same  negative  way  it  is 
laid  down  that  the  finding  of  an  indictment  is  not  essential  to 
the  commencement  of  prosecution,  but  it  may  have  been  begun 
by  steps  before.^  In  a  case  at  the  assizes  the  same  learned  judge 
deemed  the  warrant  of  commitment  to  show,  in  the  particular 
instance,  "  the  commencement  of  the  prosecution.  •  The  first 
proceeding  was  to  take  the  party  before  the  magistrate,  and 
he  grants  his  warrant  of  commitment."  •  And  from  a  subse- 
quent case  before  all  the  English  judges  it  may  perhaps  be  in- 
ferred that,  if  there  is  a  regular  information  or  complaint  in 
writing  before  a  magistrate,  and  thereupon  he  issues  his  war* 
rant,  and  the  proceedings  go  on  in  the  usual  way,  the  prosecu- 
tion is  commenced  by  the  complaint  and  warrant;  but  this  was 
not  said,  and  the  point  decided  was  that,  where  evidence  of 
the  warrant  only  was  produced,  not  enough  was  shown  to  take 
away  the  statutory  bar.*  Undoubtedly  this  question  will  de- 
Michigan  City,  149  Ind.  670,  49  N.  R  bolt,  21  Law  Times  (N.  &X  968;  Rex 
R.  800;  Cohen  t;i.  BeUenout  (Va.),  83  v.  PhUlips,  Ruaa  &  Ry.  869.  The  case 
Sw  R  R.  455.  As  to  commencement  of  Rex  v.  Willace,  1  East,  P.  C.  186,  is 
of  the  statute  in  seduction  under  as  foUows:  *'Stat  8  and  9  Will  8, 
promise  of  marriage,  see  P.  v.  Nelson,  ch.  26,  g  9,  proyides  that  no  prosecu- 
158  N.  Y.  90,  46  N.  EL  R.  1040,  60  Am.  tion  shall  be  made  for  any  offense 
St  R.  592.  Embezzlement  of  ward's  against  that  act,  unless  such  prose- 
funds,  Colvin  v,  S.,  127  Ind.  408,  26  cution  be  commenced  within  three 
N.  K  R  888L  Embezzlement  by  months  next  after  such  offense  corn- 
county  officer,  S.  V.  Mason,  108  IncL  mitted.  In  Willace*s  Case,  who  was 
48, 6  N.  R  R  710.  Conspiracy,  Ochs  indicted  for  high  treason  in  coloring 
u  P.,  124  IlL  899, 16  N.  R  R  602;  U.  a  a  piece  of  base  coin  resembling  a 
V,  Owen,  82  Fed*  R  534;  P.  v,  Willis,  shilling  with  materials  producing 
62  N.  Y.  a  808,  23  Misc.  R  668.]  the  color  of  silver,  the  evidence  was 

iReg.  V,  Hull,  2  Feet.  A  F.  la  that  on  the  5th  May,  1797,  search 

s  Reg.  17.  Brooks,  1  Den.  C.  G  217,  2    was  made  in  the  prisoner's  lodgings 
Oar.  &  K.  402,  2  Cox,  0.  0.  486.  in  consequence  of  information,  and 

*Reg.  V.  Austin,  1  Car.  &  K.  621.       upon  the  party's  entering  the  room 
^  Reg.  u  Parker,  Leigh  &  C.  459,  9    the  prisoner  immediately  ran  away. 
Cox,  C.  C  476.    And  see  Reg.  v,  Cas-    There  was  found  in  his  room  a  quan- 

288 


§  261.]  8PE0IAL  IlSrrEBPBBTATIOKS.  [bOOK  HI. 

pend  in  part  on  the  terms  of  the  individaal  statute  and  the 
forms  of  procedure  special  to  the  particular  locality  In  civil 
causes,  with  us,  a  suit  is  generally  deemed  to  be  begun  when 
papers  for  the  purpose  are  filed  in  court,*  or  the  needful  procelss 
is  in  good  faith  made  out  and  delivered  to  an  officer  to  be 
served.'  In  some  states  and  circumstances,  perhaps  generally, 
not  even  a  delivery  of  the  process  to  the  officer  or  a  filing  of 
papers  is  necessary;'  while  in  others  these,^  or  even  a  service 
of  process^  will  be  required.    Within  this  doctrine,  it  is  be- 

tity  of  base  money,  such  as  described  San  Francisco,  21  CaL  851;  Kinney 
in  the  indictment,  some  in  earlier,  v,  Lee,  10  Tex.  155;  Bank  of  United 
some  in  more  advanced  stages  of  the  States  v.  Lyles,  10  Oill  &  J.  826; 
process.  The  prisoner  was  appre-  Quild  v.  Hale,  15  Mass.  455;  Ontario 
)iended  the  same  evening  and  lodged  Bank  u  Rathbun,  10  Wend.  291; 
in  Durham  jaiL  He  was  afterwards  [Huysman  v.  Evening  Star  News- 
carried  before  a  magistrate,  and  by  paper  Ca,  12  Ap^  D.  C.  586;  City  of 
warrant  dated  8th  May  was  com-  Bel  ton  v.  Sterling  (TeiL  Civ.  Api),  60 
mitted  to  jail,  charged  on  oath  'with  S.  W,  R  1027;  Johnson  u  Davidson, 
suspicion  of  high  treason  in  counter-  162  UL  232,  44  N.  E.  R  499.] 
feiting  the  current  money  of  this  *  Evans  v,  (Calloway,  20  Ind.  479 
kingdom,  viz.  shillings,' eta  The  as-  State  Bank  u  Bates,  5  Eng.  120 
sizes  at  Durham  were  holden  on  the  State  Bank  v,  Cason,  10  Eng.  479 
8th  of  August,  so  that  more  than  Johnson  r.  Farwell,  7  GreeaL  870,  [22 
three  months  had  elapsed  between'  Am.  D.  203;]  Hail  v, Spencer,  1  R.  L 
the  commission  of  the  offense  and  17;  Davis  v,  Duffie^  18  Abk  Pr.  860; 
the  preferring  of  the  indictment  [Chapman  v,  GkxKirioh,  55  Vt  854; 
But  the  judges,  at  a  oonferenoe,  Floumoy  v,  Lyon,  70  Ala.  808;  U.  S. 
unanimously  held  that  the  informa-  v.  American  Lumber  Ca,  80  Fed.  R 
tion  and  proceeding  before  the  inag-  809;  Lambert  v.  Ensign  Mfg.  Ca,  42 
istrate  was  the  oonmiencement  of  W.  Va.  818,  26  a  R  R  481;  Collins  «l 
the  prosecution  within  the  meaning  Manville,  170  111  614,  48  N.  K  R  914] 
of  the  act,  and  that  the  variance  be-  *  Updike  v.  Ten  Broeck,  8  Vroom, 
tween  the  manner  of  laying  the  106;  Bunker  u  Shed,  8  Met  150;  Jew- 
offense  in  the  indictment  and  charg-  ett  v.  Qreene,  8  GreenL  447;  Gardner 
ing  it  in  the  commitment  made  no  v.  Webber,  17  Pick.  407,  412;  Mason 
differenca"  The  Alabama  statute  v.  Cheney,  47  N.  H.  24;  Burdick  v. 
provides  that,  within  the  meaning  of  Qreen,  18  Johna  14;  Jones  t;ii  Jinoey, 
the  aot»  a  prosecution  may  be  com-  9  Grat  708.  See  Robinson  v,  Bur- 
menced  "  by  the  issue  of  a  warrant  leigh,  5  N.  H.  225;  Graves  u  Ticknor, 
or  by  binding  over  the  offender.'*  6  N.  H.  587;  Garland  v.  Chattier  12 
Foster  vl  a,  88  Ala.  425;  [Giles  v.  a,  Johna  480;  Collins  v,  Montemy,  8 
88  Ala  230,  7  a  R  271;  Benson  v.  a,  Bradw.  182;  [Laoey  u  Newcomb,  95 
91  Ala  86,  8  a  R  878;  Clayton  u  a  Iowa,  287. 68  N.  W.  R  704.] 
(Ala ),  26  a  R  lia]  «  Baskins  v.  Wilson,  6  Cow.  471. 

1  Bacon  v.  Gardner,  28  Misa  60;  •Tbylor  v.  Taylor,  8  A.  K  Mar.  18; 

Dilworth  v,  Mayfield,  86   Misa  40;  [Demple  v,  Hofman  (Kao.  Ap^X  ^ 

Wright  «L  Pratt,  17  Ma  48;  Sharp  v.  Paa  R  284] 
Magiiire,  19  CaL  577;  Fimental  tx 
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lieved  to  be  the  general  understanding  in  our  tribunals  that  a 
criminal  prosecution  is  begun  when  a  complaint  is  made  to  a 
magistrate  who  issues  his  warrant  of  arrest.^  Still,  on  the  other 
handy  there  is  American  authority  for  saying  that  the  word 
'^  prosecution,"  in  a  statute  limiting  criminal  causes,  is  an  equiv- 
alent for  indictment;  so  that  only  on  the  finding  of  an  indict- 
ment will  the  running  of  the  statute  be  stayed.'  A  presentment 
by  the  grand  jury  has  been  held  to  be*  and  not  to  be ^  a  com- 
mencement,—  a  question  varying  with  the  case,  the  statute,  and 
the  practice  of  the  court.* 

§  261a.  Continning  to  run  after  beginning.—  After  any 
sort  of  statute  of  limitations  has  attached  to  a  case, — has  begun 
to  run, —  it,  as  a  general  rule,  and.in  the  absence  of  statutory 
terms  otherwise  providing,  continues  its  effect,  though  some- 
thing intervenes  which,  if  existing  before,*  would  have  pre- 
vented its  attaching;^  as, for  example,  though  for  a  time  there 
is  no  party  to  sue  or  be  sued,*  or  the  suit  is  forbidden,*  or  the 

la  V.  Howard.  15  Rich.  274;  a  v.  *Ante,  §  2&0cl 

May,  1  Brev.  160;  Newell  v,  a,  2  ^Coventry  u  Atherton,  9  0hi(>,  84; 

Conn.  88;  a  u  Groome,  10  Iowa,  808;  Cotterell  v.  Dutton,  4  Taunt  826; 

Boas  V.  a,  5h  Ala.  177;  3.  v.  Gibbs,  1  Stevenflon  v.  McBeary,  12  Sm.  &  M. 

Root,  171;  Reg.  «i  Lennox,  84  U.  a  0,  58,  [51  Am.  D.  102;j  Wjnn  v.  Lee, 

Q.  E  28;  a  ff.  Mmer,  11  Humph.  505;  6  Ga.  217;  Halsey  v.  Beach,  1  Pen- 

P.  V.  Clark,  33  Mich.  112,  120;  [a  v.  ning.  122;  Ruff  v.  BuU,  7  Har.  A  J. 

Erving,  19  Wash.  485,  58  Pfto.  R  717;  14,  [16  Am.  D.  290;J  Pendergiast  v. 

In  re  Clyne»  52  Kan.  441,  35  Pac.  R.  Foley,  8  Ga.  1;  Smith  v.  Newby,  13 

28;  P.  17.  Clement.  72  Mich.  116,  40  N.  Ma  159;  DUlard  v.  Philson,  5  Strob. 

W.  R.  190;  Jn  re  Griffith,  35  Kan.  377,  218;  (Aflbury  v.  Fair,  111  N.  G  251, 16 

11  Pac.  R.  174.]  a  R  R.  467;  Bowles  v.  Smith  (Tex. 

>ConL  V.  Haas,  57  Pft.  St  443;  [P.  CIt.  Ap.),  84  a  W.  R.  881;  Makepeace 

V.  Ayhens,  85  OaL  86, 24  Pac.  R  635;  v.  Bronnenberg,  146  Ind.  248,  45  N. 

Anderson  «.  a,  20  Fla.  381;  Broughn  R  R  886;  Grady  v.  Wilson,  115  N.  C. 

u  a,  44  NeK  889,  62  K.  W.  R.  1094;  844,  20  a  R  R  518,  44  Am.St  R461; 

Ex  parte  Laoey,  6  OkL  i,  87  Paa  R.  Campbell  t^.  McFadden,  9  Tex.  Civ. 

1095;  City  of  Pilot  Grove  v.  McCor-  Ap.  879,  81  a  W.  R.  486;  Voight  v. 

miok,  86  Ma  Ap.  580;  In  re  Griffith,  Raby,  90  Va.  799,  20  a  R  R  824; 

85  Kbjl  877, 11  Pac  R  174]  Lloyd  v.  Lloyd*8  Adm'r  (Ky.),  46  a 

>a  17.  Cox,  6  Ira  440;  [a  v.  Klefer  W.  R  485.J 

(tnd.),  44  Atl.  R  1048.]  •  Rhodes  v.  Smethurst,  6  M.  &  W. 

4X7.  a  V.  Slacum,  1  Cranch,  G  a  351,  4  M.  ft  W.  42;  Byrd  v.  Byrd,  28 

485^  Miss.  144;  Brown  v.  Merrick,  16  Ark. 

^'^PendiBg.**— As  to   what  is  a  612;  l^nan  v.  Walker,  85  CaL  684, 

"prosecution  pending,"  see  a  v.  Ar-  [95  Am.  D.  152;]  Baker  v.  Brown,  18 

Un,  89  N.  H.  179;  Re&  v.  Martin,  8  BL  9L 

Q.  R  D.  54;  Sohoeppe  v.  Com.,  65  Pa.  'Houpt  v.  Shields,  3  Port  247;  Jor- 

St  51.  dan  v.  Jordan,  Dudley  (Ga.),  182;  [Mo- 
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person  to  be  sued  is  dead,^ —  consequences  provided  against  by 
the  express  terms  of  many  of  our  statutes.  Yet,  even  to  this 
rule  the  unwritten  law  has  exceptions,  which  enter  into  and 
qualify  the  statute.    Thus, — 

Creditor  hecoming  executor j  etc, — If  the  creditor  of  a  deceased 
person  is  made  his  executor  or  administrator,  this  act  of  the 
law,  rendering  a  suit  for  the  debt  impossible,  since  one  cannot 
sue  himself,  yet  not  extinguishing  it,  suspends  the  running  of 
the  limitations  statute.'    Again, — 

Rebellion — War, — The  mere  temporary  closing  of  the  courts, 
in  consequence  of  disturbances  from  rebellion  or  war,  does  not 
necessarily,  or  does  not  in  all  circumstances,  suspend  the  run- 
ning of  the  statute.'  But  those  hostilities  do,  which,  by  ren- 
dering unlawful  or  impossible  the  litigation  in  bar  whereof  the 
statute  is  invoked,*  constitute  the  overwhelming  necessity*  to 
which  all  laws  must  yield.* 

dure  V.  Melton,  84  a  G.  877, 18  a  K  ^Ante,  i   H  and  places  there  re- 

R  615, 13  L.  R  A-  723.J  ferred  ta 

1  Stewart  v.  Spedden,  5  Md.  483;  «  Hanger  u  Abbott,  U.  a  v,  Wiley, 

Hay  man  v,  Keally,  8  Cranch,  0.  C.  and   other  cases  supra;   The  Pro- 

825;  Johnson  v.  Wren,  8  Stew.  172;  tector,  0  WalL  687;  Harrison  v.  Hen- 

Conant  v,  Hitt,  12  Vt  285;  [Oates  v.  derson,  7  Heisk.  816;  Neely  v.  Luster, 
Beckworth,  112  Ala.  856,  20  a  R  809; '  7  Heisk.  854;  Braum  v,  Sauerwein,  10 

Shumate  v,  Snyder,  140  Ma  77,  41  8,  Wall  218;  Levy  v.  Stewart,  11  WalL 

W.  R  781;  McAuliff  v.  Parker,  10  244;  Stewart  v.  Kahn^  11  Wall  498; 

Wash.  141,  88  Pac.  R  744;  Aokerman  Coleman  v.  Holmes,  44  Ala.  124,  [4 

V,  Hilpert  (Iowa),  79  N.  W.  R  90;  Am.  R  121;]  O'Neal  v.  Boon^  58  EL 

Stauffer  v,  British,  eta  Ca  (Miss.),  25  85;  Mixer  v.  Sibley,  58  IlL  61;  Sierra 

a  R  299;  Copeland  v.  Collins,  122  v.  U.  a,  9  Ct  of  CI  224;  The  Pro- 

N.  C.  619,  30  a  E,  R  815.]  tector,  12  WalL  700;  Adger  u  Alston, 

s  Seagram  v.  Knight,  Law  R  2  Oh.  15  Wall.  555;  Boss  v.  Jones,  22  WalL 
Ap.  628,  682;  Spencer  v.  Spencer,  4  .576;  Qooding  v.  Vam,  Chase,  286; 
Md.  Ch.  456;  Brown  vl  Stewart,  4 Md.  Eddins  u  Qraddy,  28  Ark.  500;  Ran- 
ch. 86a  See  Munroe  u  Holmes,  18  dolph  «.  Ward,  29  Ark.  288;  Hall  v. 
Allen,  109.  Denckla,  28  Ark.  506;  Bell  v.  Hanks, 

sprideauz  «.  Webber,  1  Ley.  81;  55  Ga.  274;  Selden  v.  Preston,  11 

Hall  V.  Wyboum,  2  Salk.  42a    And  Bosh,  191;  McMerty  v,  Morrison,  62 

see  Hepburn's  Case,  8  Bland,  95.  But  Ma  140;  Pitzer  v.  Burns,  7  W.  Va. 

see  observations  in  Hanger  v.  Abbott,  68;  Sleght  v,  Kane,  1  Johns.  Ca&  76. 

6  WalL  582,  541;  U.  a  v.  Wiley,  11  And  see  Shand  v.  Gage,  9  a  C.  187; 

WalL  508,  518;  Marks  v,  Borum,  1  Johnston  v,  Wilson,  29  Orat  379; 

Bax.  87,  [25  Am.  R  764;]  Kilpatrick  Zacharie  v.  Godfrey,  50  IlL  186,  [99 

V.  Brashear,  10  Heisk.  372,  875.  Am.  D.  506;]  Delancey  v.  McKeen,  1 

^See,   for  the  principle^  Bishops  Wash.  CX  C.  854 
Con.,  §g  577-809. 
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§  261b,  Exceptions. —  Besides  the  exceptions  thus  engrafted 
by  the  unwritten  law  on  the  statute,  there  are  generally  in  our 
states  others,  as  already  intimated,  incorporated  into  its  terms. 
For  example, — 

*^  Beyond  seas.^^  —  The  statutes  of  some  of  the  states,  follow- 
ing ^  mainly  the  early  English  ones,*  except  out  of  th.eir  opera- 
tion persons  "  beyond  the  seas."  •  In  the  absence  of  this  statu- 
tory exception  this  fact  itself  will  not  work  the  exemption.*  The 
English  courts  gave  to  the  expression  its  obvious  meaning;  so 
that,  for  example,  Ireland,  both  before  and  after  the  union, 
was  adjudged  to  be,*  and  Scotland  not  to  be,*  "  beyond  the 
seas."  In  1833  this  construction  was  somewhat  changed  by 
the  statute  of  8  and  4  Will.  4,  ch.  27,  §  19,  which  declared  that, 
within  its  provisions  and  the  limitations  act  of  21  Jac.  1,  ch.  16 
§  7,  "  no  part  of  the  United  Kingdom,  etc.,  shall  be  deemed  to 
be  beyond  seas."  ^  This  statute  of  Will.  4,  adopted  long  after 
the  Eevolution,  has,  of  course,  no  effect  with  us ;  but  some  of 
our  American  courts,  overlooking  it,  and  overlooking  the  Eng- 
lish decisions  pronounced  in  its  absence,  have  held  that  the 
words  "  beyond  the  seas  "  mean  simply  out  of  the  limits  of  the 
state.*    And,  in  one  way  or  another,  a  large  proportion  of  our 

1  Vans  V.  Higginson,  10  Mass.  29;  dria  v.  Dyer,  14  Pet.  141, 146,  Taney, 

HaU  V,  Little,  14  Masa  20a  C.  J.,  deliyering  the  unanimous  opin- 

'Halli;.Wybank,8MoGL811;BeTen  ion   of  the  supreme   court  of  the 

u  Clapham,  1  Lev.  148;  Roohtschilt  United  States,  said:  "The  question 

V.  Leibman,  3  Stra.  886;  Swayn  u  presented  by  these  pleadings  is  the 

Stephens,  Cra  Car.  246;   Parry  u  construction  of  that  clause  in  the 

Jackson,  4  T.  R.  61&  Maryland  aot  of  limitations  which 

'  Post,  §  696u  exempts  from  the  operation  of  the 

^  HaU  r.  Wyboum,  2  Salk.  420;  &  a  act  aU  persons  who  are  '  beyond  the 

nom.  Hall  v,  Wybom,  1  Show.  98;  seas,'  at  the  time  cause  of  action  ac- 

Anonymous,  Comb^  190;  Swayne  v,  crues,  and  continues  the  exemption 

Steyens,  W.  Jones,  262.  until  they  shall  return.    The  words 

*  Nightingale  v.  Adam^  Holt,  426;  'beyond  the  sea8»'  in  this  law,  are 

Anonymous,  1  Show.  91;  Gaskin  tn  manifestly  borrowed  from  the  Eng- 

Gaskin,  Cowp.  667, 668;  Lane  «.  Ben-  lish  statute  of  limitation  of  James  1, 

nett,  1  M.  &  W.  70.  oh.  21  [21  James  1,  oh.  16];  and  it  has 

^King  17.  Walker,  1  W.  BL  286.  always  been  held  that  they  ought 

And  see  Lane  v.  Bennett,  suprcL,  at  not  to  be  interpreted  according  to 

pp.  74-76.  their  literal  meaning,  but  ought  to 

^And   see   Chandler  v.  Vilett,  2  be  construed  as  equivalent  to  the 

Saund.  120  and  notes;  Ruokmaboye  words  'without  the  jurisdiction  of 

V.  Mottichund,  8  Moore,  P.  C.  4  the  stata'    According  to  this  inter- 

^For  example^  in  Bank  of  Alexan-  pretation,  a  person  residing  in  any 
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tribunals  have  reached  this  conclusioa.^  Othef  of  our  courts 
deuy  this  construction,  and  hold  that,  at  least,  another  state  of 
the  Union  is  not  ^'  beyond  the  seas." '  It  is  difficult  to  find 
any  other  reason  than  the  blunder  just  mentioned  for  adjudg- 
ing that  a  man  who  steps  across  an  invisible  line  into  an  ad- 
joining state  has,  by  the  one  step,  taken  where  there  is  not  a 
drop  either  of  salt  water  or  fresh,  transported  himself  ^  beyond 
the  seas."  "Even,"  to  quote  from  Lord  Abinger,  0.  B.,  if  the 
court  were  "  quite  satisfied  "  that  the  legislature  meant  so,  it 
"  could  not  supply  the  defect."  • 

§  261c.  Concealment. — On  general  principles,  want  of  knowl- 
edge of  an  offense,  or  the  defendant's  concealing  it,^  or  mere 
ignorance  of  a  civil  right,*  is  no  answer  to  the  statutory  bar. 

other  state  of  the  Union  was  '  be-  still,  where  the  question  is  upon  a 

yond  the  seas '  within  the  meaning  state  statute  whioh  has  received  the 

of  this  act*  of  assembly ,  and  there-  other  construction  from  the  state 

fore  exempted  from  its  operation  tribunal  (a7t^e»  §§  85&,  116;  Amoryi;. 

until  he  should  come  within  the  lim-  Lawrence,  8  Clif.  628),  it  wiU  follow 

its  of  Maryland.**    For  a  reyiew  of  the  latter.  8o  it  did  in  passing  upon 

the  decisionB  of  the  supreme  court  the  North  CSarolina  statute,  on  the 

of  the  United  States  on  this  ques-  ground  **  that  the  fixed  and  reoeived 

tion,  see  Davie  u  Briggs,  07  U.  S.  construotion  by  the  staite  courts  of 

628,  687.  local  statutes  of  limitation  furnishes 

1  Murray  t^.  Baker,  8  Wheat  641;  rules  of  decision  for  this  court,  so 

fbrbe  VL  Foot,  2  McCord,  881 ;  Shelby  for  as  such  oooetruotion  and  statutes 

«.  Guy,  11  Wheat  861;  PancoMt  v.  do  not  conflict  with  tlie  constitution 

Addison,  1  Har.  St  J.  850,  [2  Am.  D.  of  the  United   States."    Dane  v. 

520;]  Wakefield  v.  Smart  8  Eng.  488;  Briggs,  97  U.  a  698,  687. 

Denham  v,  Holeman,  26  Ga.  182,  [71  *  Lane  v,  Bennett  tupra,  s(t  p^  78. 

Am.  D.  196;]  Stephenson  v.  Wait  8  And  see  Wilson  v.  Appleton,  IT  BCass. 

Blaokl  608;  Galusha  v.  Ck>bleigh,  18  180, 18L 

N.  H.  TO;  Riohardson  v,  Riofaardson,  «  U.  S  u  White,  6  Gcanoh,  a  a  88; 

6  Ohio,  126,  {26  Am.  D.  746.]  [a  v.  Pierre,  40  La.  An.  1159,  S8  &  R 

sa  V.  Harris,  71  N.  a  174;  Mason  878;  a  v.  Wran,  46  La.  An.  808, 19 a 

17.  Johnson,  24  IlL  159,  [76  Am.  D.  R.74S.] 

740;]  Marvin  v.  Bates,  18  Ma  217;  •Campbell  tn  Long,  201<mm,  882; 

Faokler  v.  Faokler,  14  Ma  481 ;  Kee-  Abell  u  Harris,  11  Qill  A  J.  807;  Davis 

ton  V.  Keeton,  20  Ma  680;  Qonder  u  v.. Gotten,  2  Jones  Eq.  480;  BoMaid  v. 

Estabrook,  88  Pa.  St  874    There  are  Whit^  9  Rich.  Eq.  483;  Leonavd  v. 

statutes  the  special  terms  of  which  Pitney,  6  Wend.  80;  [Townsend  v. 

are  sa    Hall  v.  LitU^  14  Mass.  203,  Eiohetbeiger,  61  Ohio  St  218,88  N.  R 

204  R.  207;  Gtoretn  Murphy,  18  ifont  d42» 

8tate  statutes  in  aatiMal  oovrts.  46  Paa  R.  217;  School  Dist  of  Sedalia 

Though  the  supreme  court  of  the  u.  Deweeto,  98  Fed.  R.  602,  Mejer 

United  States  has  interpreted  the  Bros.  Drug  Ca  tk  Fry  (Tex.  €!▼.  A^\ 

esprearion   **b^ond    seae**  as    an  48aw.  RTtt 
^uHalHit  for  "out  of  the  state," 
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But  by  the  terms  of  some  of  oar  statutes,  matters  of  this  sort 
will  postpone  the  limitation  of  a  criminal  prosecution.^ 

^^  Fleeing  fr am  jtisiioe  " —  has  the  like  statutory  effect  in  some 
of  the  states  and  under  the  United  States  jurisdiction.' 

§  261d«  To  what  effenses. —  There  are  decisions,  not  requir- 
ing special  consideration^  as  to  what  offenses  are  within  the 
varying  terms  of  our  limitations  statutes.*    Now  -^ 

Offenses  within  one  another. —  In  those  cases  in  which  a  con- 
viction for  a  minor  offense  may  be  had  on  an  indictment  for  a 
major,  the  same  as  in  any  other,  the  particular  one  for  which 
the  verdict  is  found  must  not  be  barred  by  the  statute.^ 

§  362.  Sbifting  tke  proceoilngs  —  Talid  --  Erroneous.— It 
is  plain  that  the  beginning  of  a  prosecution  for  one  offense  will 
not  intercept  the  running  of  the  statute  against  another.*  On 
the  other  hand,  if  the  issuing  of  a  warrant  is  the  commence* 
ment  of  a  prosecution,*  the  successive  steps  afterward  required 
by  the  law  are  merely  a  continuance  of  it,  so  that  the  running 

1  Jones  V.  S.,  UlndL  190;  Randolph  1  Kan.  428;  S.  v.  Elrod,  12  Rich.  062; 

V.  a,  14  Ind.  2Sd;  Free  v.  &.,  18  Ind.  a  u  AheUaDado,  18  La.  An.  141;  & 

324;   Robioaon  v.  B.,  C^7  Ind.  118;  v,  llarkbain,  16  La.  An.  408;  Com.  v, 

nimer  v.  a,  14  Ind.  52;  [a  v.  Hinton,  Kast  Boston  Feny  Co,,  18  Allen,  680; 

40  La.  An.  18H  22  a  R.  617.]  U.  a  v.  Fehrenback,  2  Woods,  175;  a 

>a  V.  Washburn,  48  Mo^  240;  U.  a  «.  J.  P.,  1  Tyler,  288;  a  u  Hunkins, 

v.€yBrlan,8I>iU.881;n.an8mith,  48N.H.S57;  P.  t;^  Haun,  44 CaL  86; 

4  Daj,  121;  R  a oCU.a, g  1046;  \?.v.  U.  a  v.  Norton,  01  U.  S.  566;  Com.  v. 

McCausey,  65  Miob.  72,  81  N.  W.  R»  Edwards,  0  Dana,  447;  [a  v.  Heller, 

770;  U.  a  «.  Hewecker,  70  Fed.  R.  50;  76  Wia  517,  45  N.  W.  R  807;  P.  v. 

Coleman  v.  Terr.,  5  OkL  201,  47  Pba  Clement,  72  Mich.  116,  40  N.  W.  R 

R.  1070;  Gray  v.  Fifield,  60  N.  H.  181;  100.    ImprisoBment  in  state  peniten- 

Blaokbum  v,  Btaokbum  (Mich.),  83  tiary  does  not  suspend  the  running 

N.  W.  R  886;  Pl^yne  v.  Bowdrie  (Ga.),  of  the  statuta  In  re  Griffith,  86  Kan. 

86  a  E.  R  80;  Porter  «i  U.  a,  01  Fed.  877, 11  Pfto.  R  174;  Carr  u  a,  80  Tex. 

R  404;  Howgate  u  U.  a,  7  Ap.  D.  C.  Cr.  R  800,  87  a  W.  R  426^] 
217;  Whltoombu  Keator,  60  Wis.  600,       «  White  v.  a,  4  Tex.  Ap^  488;  Tur- 

18  N.  W.  R  460;  Streep  v.  U.  a,  160  ley  v.  a,  8  Heisk.  11  (overruling  Car^ 

U.  a  128, 16  a  Ct  244,  44  L.  ed.  866;  den  v.  a,  8  Head,  267);  Nelson  v.  a. 

Lay  t^.  a,  42  Ark.  106;  a  v,  Harwell,  17  Fla.  106;  Howard  u  a,  18  8m.  & 

80Ma  688, 1  a  W.  R887;  Bkickman  M.  261;  Riggs v. a, 80 Miss.  685;  [P.  v. 

V.  Com.,  124  Ptk  8t  678,  17  AtL  R  Picetti,  124  Cal.  861.  67  Pao.  R  156; 

104.]  a  17.  BeU,  48  La.  An.  785,  10  a  R 

*a  V.  Enoe,  Kirby,  21;  Aneohioks  671;  a  v.  Diskin,  85  La.  An.  46;  P. 

V.  a,  6  Tex.  Ap^  624;  U.  a  v.  Hirsoh,  u  Burt,  61  Mioh.  100, 16 N  W.R87a] 
100  U.  a  88;  a  V.  King,  20  La.  An.        ^  Smith  v.  a,  62  Ala.  20;  Buckalew 

704;  Lamkin  v.  P.,  04  DL  601;  U.  a  v.  v.  a,  62  Ala.  884,  [84  Am.  R  22;  Jack- 

IrWn^  08  U.  a  460;  White  v.  a,  4  son  v.  a,  106  Ala.  186, 17  a  R  84a] 
1^  Ap.  488;  Laurent  vi  Bermier,       Mnte,  §  261. 
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of  the  statute  will  be  stopped.^  But  if  one  of  such  steps  proves 
to  be  erroneous,  and  is  therefore  taken  again,  is  the  result  dif- 
ferent ?  In  Alabama,  the  written  law  expressly  providing  that 
"  a  prosecution  may  be  commenced,  within  the  meaning  of  this 
chapter,  by  the  issue  of  a  warrant,  or  by  binding  over  the 
offender,"  one  thus  proceeded  against  was  indicted,  the  indict- 
ment was  quashed  as  erroneous,  and  then  a  fresh  indictment 
was  found,  while  still  he  remained  in  custody.  And  this  was 
held  to  be  such  a  continuous  proceeding  as  prevented  the  stat- 
ute of  limitations  from  re^attaching  to  the  case.'  In  North 
Carolina  this  doctrine  was  carried  to  a  point  less  obviously  just 
in  principle.  By  the  statute,  ^^  in  all  trespasses  and  other  mis- 
demeanors, except  the  offenses  of  perjury,  forgery,  malicious 
mischief,  and  deceit,  the  prosecution  shall  commence  within 
two  years  after  the  commission  of  the  said  trespasses  and  mis- 
demeanors, and  not  after,"  etc.'  And,  without  reference  to 
the  original  complaint  and  warrant,  or  order  of  commitment, 
if  such  there  were,  the  court  held  that,  where  there  is  an  indict- 
ment within  the  statutory  period,  then  it  is  abated  on  a  plea 
of  misnomer,  then  another  is  found  against  the  defendant  by 
his  right  name  after  the  statutory  period  has  elapsed,  this  is 
sufficient.  Said  the  learned  chief  justice:  ^^  The  first  bill  was 
found  within  two  years  after  the  commission  of  the  offense ; 
the  second  bill  was  a  continuation  and  a  part  of  the  same  pro- 
ceeding, according  to  a  well-settled  principle."  *    There  is  ap- 

iTuUj  V.  Com.,  18  Bush,  142.  861.    The   prinoiple  Is  more  fuUj 

>  Foster  v.  S.,  88  Ala.  425.    See  £L  v.  stated  in  S.  tx  Johnson,  ntprci,  where 

Ejreps,  8  Ala.  951;  Smith  v.  8,,  supra;  it  is  held  that  if  an  indictment  is 

S.  V,  Hazard,  8  R.  L  278;  S.  v.  Cason,  found,  and  afterward  another  one 

28  La.  An.  40;  Lay  o.  &,  42  Ark.  105;  for  the  same  cause,  the  legal  effect  is 

Smith  17.  8.,  79  Ala.  21;  White  «.  S.,  simply  to  add  a  new  oount  to  the 

103  Ala.  72»  16  S.  R  6a    But  on  re-  first,  and  the  two  constitute  one  case. 

moTal  of  cause  from  justice  court  to  Whether  this  is  so  in  the  other  states 

circuit  court,  the  statute  may  not  be  we  need  not  inquire;  since,  if  it  is,  it 

suspended.    Bube  v.  S.,  76  Ala.  78;  does  not  follow  that  the  new  indict- 

Martin  v.  S^,  79  Ala.  267.  ment  is  a  part  of  a  proceeding  already 

sR.a.,ch.85,§8.  The  statute  is  not  quashed.     If  it  is  such  part,  it  is 

given  in  the  report  quashed  alsa    It  may  be  further  ob- 

4  S.  V.  Hailey,  6  Jones  (N.  C),  42, 48,  served  of  8.  v.  Hailey,  that  the  point 
referring  to  S.  v.  Johnson,  5  Jones  stated  in  the  text  was  not  necessary 
(N.  C),  221;  S^  V,  Haney,  2  Dev.  &  to  the  decision,  since  the  statute  con- 
Bat  890;  Sb  V.  Tisdale,  2  Dev.  &  Bat  tained  a  saving  within  which  the 
159;  S.  V.  Hashaw,  2  Gar.  Law  Bepoa  case  dearly  felL    Still  in  an  En^ 
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parently  more  or  less  authority  quite  opposite  to  this  doctrine, 
to  the  effect  that  proceedings  declared  erroneous  or  null  will 
not  interrupt  the  running  of  the  statute.*  But  that  they  may 
is  expressly  enacted  in  some  of  the  states.' 

§  263.  Past  and  future. —  As  every  crime  is  a  wrong  com- 
mitted against  the  power  which  makes  the  laws,'  and  as  there- 
fore a  statute  limiting  the  period  for  prosecution  is  a  declara- 
tion in  the  nature  of  grace  to  the  offender,*  such  a  statute,  if 
in  general  terms,  should  in  reason  be  applied  by  the  courts  to 
past  offenses,'  the  same  as  to  future  ones.  This  results  also 
from  the  doctrine  •  that  the  statute  is  to  be  interpreted  liber- 
ally in  favor  of  the  accused.  Even  a  civil  statute  of  limita- 
tions, not  within  these  special  reasons,  is  by  a  part  of  our  courts 
held,  in  the  language  of  a  learned  Vermont  judge,  to  "  operate 
upon  an  antecedent  as  well  as  subsequent  cause  of  action,  un- 
less by  its  terms  it  is  restrained  to  the  latter;  *'^  though  some 
of  the  other  tribunals  maintain  the  contrary.'    In  matter  of 

lish  case  at  the  assizee,  the  learned  286,  WilBon,  J.;  Pritchard  v.  Spencer, 
judge  had  so  much  doubt  on  the  2  Ind.  486;  Sleeth  v.  Murphy,  Morris, 
point  as  to  reserve  it,  though  it  came  821,  [41  Am.  D.  232;]  Walker  v.  Bank 
to  nothing,  for  the  prisoner  was  ao-  of  Mississippi,  2  Eng.  600;  Phares  v, 
quitted  on  the  merits.  Rex  v,  Kil-  Walters,  6  Iowa,  106;  Boot  v.  Brad- 
minster,  7  Gar.  &  P.  22a  And  it  may  ley,  1  Kan.  487;  Marston  v,  Seabury, 
be  that  some  other  judges  wiU  take  2  Penning.  435;  Brewster  v.  Brew- 
the  same  view  as  did  those  of  the  ster,  82  Barb.  428;  [Fish  v.  Genett 
North  Carolina  tribunal  See  also  &  (Ky.),  56  8.  W.  R.  818;  Morris  u  Tripp 
V.  Duclos,  85  Ma  287;  [Reg.  v.  West*  (Iowa),  82  N.  W.  R  610;  Stoddard  u 
18  Cox,  C.  a  675.]  Owings,  42  a  C.  88,  20  a  E.  R  25; 

^a  V.  Curtis,  80  La.  An.  1166;  a  v.  Merchants*  Nat  Bank  v.  Braithwaite, 

Morrison,  811^  An.  211;  [a  «;.Preco-  7  N.  D.  358,  75  N.  W.  R.  24i  66 

vara,  49  La.  An.  503,  21  a  R.  724.]  Am.  R.  658;  Qutterman  u  Wishon, 

2a  V.  Duclos,  85  Ma  287;   a  u  21  Mont  458,  54  Paa  R.  566;  South- 

Primm,  61  Ma  166;  [Stafford  v.  a,  59  gate  v.  Frier  (OkL),  57  Paa  R  841.] 
Ark.  418,  27  a  W.  R.  495;  Swalley  v.       *  Hull  v.  Minor,  2  Root,  228;  Moore 

P.,  116  nL  247,  4  N.  E.  R  879;  Q.  v.  v.  MoLendon,  6  Eng.  512;  Calvert  v. 

Child,  44  Kan.  420,  24  Paa  R  952;  Lowell,  5  Eng.  147;  Central  Bank 

Louisville,  eta  R  R  Ca  v.  Com.,  4  Ky.  v.  Solomon,  20  Ga.  408;  Thompson  v. 

Law  R  627.    See  In  re  Crandall,  59  Alexander,  11  III  54;   Ashbrook  v. 

Kan.  671,  54  Paa  R  686.]  Quarlee,  15  R  Monr.  20;  Whitworth 

'Crim.  Law,  I,  §  82.  v.  Ferguson,  18  La.  An.  602;  Deal  v. 

^Lamkin  v.  P.,  94  IlL  501;  P.  v,  Patterson,  12  La.  An.  728;  Stine  r. 

Lord,  12  Hun,  282;  [Com.  u  Dufiy>06  Bennett  18  Minn.  158;  Carothers  v. 

P&.St536.]  Hurley,    41    Mis&    71;    Paddleford 

^Qeeante,  §§  88-85a  u  Dunn,  14  Ma  517;  Weber  v.  Man- 

^Ante^  g  259.  ning,  4  Ma  229;  Dickson  v.  Chicago, 

'OardeU  u  Carpenter,  42  Vt  284^  eta  R  R  Ca»  77  m.  881;  [Fayette 
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aathority  it  has  been  held  thhty  prima  faeisj  criminal  statates 
of  limitations  do  ^  and  do  not  ^  include  past  offenses. 

§  264.  How  take  advantage  of  statute. —  One  relying  on  a 
statute  of  limitations  need  not  plead  it  in  bar.*  The  prosecut- 
ing power  is  required  affirmatively  to  show  an  offense  within 
the  period  of  limitations.^ 

§  S64a.  Pertaining  to  remedy  —  (Time  and  place  of  trial).. 
In  general,  statutes  of  limitation,  whether' civil  or  criminal,, 
are  regarded  as  pertaining,  not  to  the  right,  but  to  the  rem- 
edy.* And,  as  with  other  remedies,*  thoae  which  prevail  at 
the  time  and  place  of  the  trial  furnish  the  rale  for  the  suit.^ 
Our  written  constitutions  have  created  exceptions  to  this  doc- 
trine, but  they  are  not  numerous.  The  chief  ezcepti<m  is  in 
the  civil  department;  namely,^ 

yilJe  Bid.  A  Loan  Aas'n  v.  Bowtin,  63  16,  20;  Meek  n  Meek,  45  Iowa»  804; 

Ark^  57^  80  a  W.  R  1046;  Gilbert  v.  Pratt  v.  Huggins,  20  Barb.  277;  Cook 

Ackerman,  150  N.  Y.  118,  53  N.  £.  R  v.  Kendall,  13  Minn.  334;  Edwards 

753,  45  L.  R  A.  118;  MoKenzie  v.  A.  v.  MoCaddon,  20  Iowa»  520;  Cox  v, 

P.  Ck)0k  Ca,  113  Mich.  452.  71  N.  W.  Berry,  13  Qa  306;  [&  v.  BeU,  48  La. 

R  868;  Seattle  v.  De  Wolfe,  17  Wash.  An.  735, 10  a  R  671.] 

840,  49  Paa  R  553;  Nichols  v.  Noc^  •AtUe,  §g  175^  176. 

folk,  eta  R  R  Ca,  120  N.  a  405b  26  ^  Flowers  r.  Foreman,  23  How.  (U.  a) 

a  R  R  64a]  132;  Hendrloks  v.  Comstock,  12  Lid. 

1 U.  a  IX  Ballard,  8  MoLean,  460;  288»  [74  Am.  D.  205;]  Widworth  r. 

P.  t7.Roe,5Pftrk.Cr.231;[av.Miller,  Routh,  14  La.  An.  205;   Qassaway 

4  K.  J.  L.  252;   Com.  u  Duffy,  06  «.  Hopkins,  1  Head,  583;  Sampson  n 

Pa.  St  506.]  Sanqwon,  63  Ma  828;  Patterson  v. 

>  Martin  u  a,  24  Tex.  61.  Qaines,  6  How.  (IT.  a)  550;  Winston 

*Crim.  Pra,I,  §  700.  Querj^  whether  tn  McCormiok,  1  Ind.  56;  Manchester 

this  is  not  otherwise  in  New  York,  u  Doddridge»  3  Lid.  360;  Cook  u  Ken- 

P.  n  Roe,  5  Park.  Cr.  231;  [and  Cok>-  dall,  18  Minn.  324;  Martin  v,  Martin, 

rado,  Packer  u  P.  (Cola),  67  Paa  R  35  Ala.  560;  Howell  v.  Howell  15  Wis. 

1087.]  55 ;  [Underwood  v.  Patrick,  04  Fed  R 

«n.  a  ik  Smith,  4  Day,  121;  Buck-  468,  46  a  a  A.  330;  Holley  v.  Coffee 

ner  u  a,  66  Ind.  207;  Hurt  u  a,  55  (Aku),  26  a  R  230;  Van  Santfoord  v, 

Ala.  214;  Bex  u  PhllUipB,  Russ.  &  Roethler(Oreg.)>57PaaR628;Ohear 

Ry.  360;  White  u  a,  4  Tex  Ap.  488;  v.  First  Nat  Bank,  07  Ga.  587,  25  a 

Gore  V.  a,  68  Ala.  30L    See  Com.  v.  £.  R  335;  Brunswick  Terminal  Ca 

Ruffner,  28  Pa.  St  250;  [Warrall  v.  v,  Nat  Bank  of  Baltimore,  88  Fed.  R 

a,  27  Fla.  862,  8  a  R  748;  Weinert  607.  But  several  states  have  adopted 

u  a,  85  Fla.  220, 17  a  R  570;  P.  v.  statutes  providing  a  different  rule  in 

Lidenbom,  52  N.  Y.  a  101,  23  Misa  certain  classes  of  ca3e&    John  Shil- 

R  426;  a  17.  Anderson,  51  La.  An.  litto  Ca  v.  Richardson  (Ky.),  42  a 

1181,  25  a  R  000;  a  v.  Sohuermann,  W.  R  847;  Robinson  i^  Moore^  76 

70  Ma  Ap^  5ia]  Miss.  80,  28  a  R  031.] 

*  Waltennire  v,  Westover,  4  Kern. 
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§  966.  Tested  rights.— When  the  time  for  bringing  a  civil 
action  has  expired,  the  rights  of  the  parties  are  ordinarily 
deemed  to  have  vested,  and  the  legislature  cannot  then  take 
away  what  is  thns  vested  by  removing  the  statutory  bar.* 
Again, — 

Construction  of  statute. —  Thongh,  in  general,  and  by  the 
better  opinion',  a  statute  of  limitations  should  be  applied  to 
past  transactions,^  the  same  as  to  future  ones,  the  complete  run- 
ning of  a  limitations  statute  creates  a  wide  difference  between 
cases  which  are  barred  by  it,  even  where  no  rights  are  vested, 
and  those  which  are  not.  Therefore,  in  reason,  a  new  statute 
of  limitations  should  not  be  construed  as  intended  to  apply  to 
any  case  already  barred  under  an  old  ope,  unless  express  words 
in  it  require.  And  so  are  the  few  authorities  which  we  have.* 
Within  the  principle  involved  in  this  proposition  it  was  held 
that,— 

Judgment  Hen. —  Though  the  legislature  is  not  forbidden  to 
alter  the  limitation  period  of  an  existing  judgment  lien,  yet, 
the  power  being  an  extraordinary  one,  the  intent  to  exercise  it 
will  not  be  inferred  from  any  doubtful  expression.^  So,  in  the 
criminal  law, — 

AutkoHsfing  criminal  presecution  after  bar. — Assuming  the 
legislative  power  to  authorize  criminal  prosecutions  for  offenses 
against  which  the  statute  of  limitations  has  fully  run,  the  ex« 
ercise  of  the  power  would  be  a  step  in  legislation  so  out  of  the 
usual  course  that  it  should  not  be  inferred  from  words  equally 
applicable  to  past  offenses  not  barred.  And  for  this  also  we 
have  judicial  authority.*    A  different  question  arises  as  to  the  -^ 

1  Pleasants  ti  nofarer,  17  Wis.  677,  Gibbs  t?.  Chioago  Title  &  Trust  Ckx, 

679;  Sprecker  v.  Wakeley,  11  Wi&  79  IIL  Afx  22;  Eingartner  v.  IlL.Steel 

432;  Fears  v^Sykes,  86  Miss.  688;  Sims  Ca»  108  Wia  878;  79  N.  W.  B.  48a] 
V,  Canfield,  2  Ala.  666;  Newcombe  v.       *  Ante,  §  268. 
Leavitt,  28  Ala.  681;   Winbdm  «b       *Thompsoa  v.  Read,  41  Iowa,  4S; 

Ckxslinui,  9  Tex.  128;  MoKinnej  tn  Pitman  v.  Bumpi  6  Oreg.  17;  Thomp- 

Springer,  8  Blaokf.  606;  Piatt  v.  Vat-  son  u  a,  64  Miss.  740;  [Walker  v, 

tier,  1  McLean,  146;  Stipp  v.  Brown,  Burgess,  44  W.  V a.  899,  80  a  E.  B.  99, 

2  Ind.  647;  HiU  v.  Ericke,  11  Wia  67  Am.  8t  R  776.] 
442;  Knox  v.  ae^eland,  18  Wia  345;       «  Miller  n  Com.,  6  Watts  tft  a  488; 

Parish  p.  Eager,  16  Wia  682.    And  [Warner  v.  Burtle,  66  N.  T.  a  68&] 
see  Cassity  u  Storms,  1  Bush,  462;       » Thompson  u  a,  54  Misa  740;  a  « 

ante,  §§  85a,  177a,  178;  [Kipp  v.  John-  Sneed,  26  Tex.  Supp.  66^ 
son,  81  Minn.  860,  17  N.  W.  K  967; 
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§  266.  Bight  to  authorize  prosecation  of  barred  offense — 
(Ex  post  facto  law)« —  However  ungracioas  it  may  be  for  the 
legislature  to  withdraw  from  persons  accused  of  crime  the  prch 
tection  of  a  limitations  statute  which  has  once  attached,  there 
is  no  room  to  question  its  power  unless  some  clause  of  the  con* 
stitution  can  be  pointed  to  forbidding.*  The  doctrine  of  vested 
rights,  which  concerns  property  alone,'  is  not  applicable;  there 
is  no  such  thing  as  a  right  vested  in  one  to  go  unwhipped  of 
criminal  justice.  The  only  question,  therefore,  is  whether  such 
a  provision  is  ex  post  fado}  No  other  express  constitutional 
clause  than  the  one  forbidding  ex  post  facto  laws  has  ever  been 
distinctly  suggested  as  applicable  to  the  case.  On  this  question 
it  may  be  observed,  first,  that  such  a  statute  is  not  within  any 
of  the  recognized  legal  definitions  of  an  expostfiusto  law;*  sec- 
ondly, that  it  is  not  within  what  we  may  term  the  lay-meaning 
of  the  words  ex  poet  facto  —  after  the  fact.  The  punishment 
which  it  renders  possible,  by  forbidding  the  defense  of  lapse  of 
time,  is  exactly  what  the  law  provided  when  "  the  fact "  trans- 
pired. No  bending  of  language,  no  supplying  of  implied  mean- 
ings, can,  in  natural  reason,  work  out  the  contrary  conclusion. 
And  lastly,  such  a  statute,  however  inexpedient  or  oppressive 
it  commonly  would  be  deemed,  is  not  within  the  mischiefs  at 
which  the  constitutional  inhibition  of  ex  poet  facto  laws  is  di- 
rected. !N^atural  justice  and  a  fundamental  principle  of  the 
criminal  law  alil^e  forbid  the  infliction  of  punishment  where 
there  could  be  no  conscious  guilt.*  And  the  extent  of  the  con- 
scious guilt  should  be  and  is  the  measure  of  the  punishment. 
To  protect,  as  far  as  may  be,  this  principle  from  the  violence 
of  inconsiderate  or  turbulent  legislation,  the  inhibition  of  ex 
poet  facto  laws  secures  men  against  being  punished  beyond 
what  it  was  possible  for  their  conscious  guilt  to  have  been 
when  the  ^^fact"  occurred.  But  a  statute  removing  a  limita- 
tions bar  is  wholly  outside  of  this  sort  of  consideration.  And 
it  is  immaterial  to  the  argument  what  other  considerations,  or 
how  forcible,  there  may  be  against  it.    The  running  of  the  old 

Mn^  gg  89a-41,  91a;  Calder  v.       '2  Bishop,  Mar.  Women,  §  82;  1 
Bull,  8  DalL  386,  899;  Minge  v.  Gil-    Bishop,  Mar.,  Div.  &  &,  §§  667,  69a 
mour,  1  Car.  Law  Repos.  34;  Albee       Mnfe,  §g  85, 176, 180, 184^  185;  Grim, 
v.  May,  2  Paine,  74:  Beach  u  Wood*    Law,  I,  g  279. 
hull.  Pet  a  a  a  *  Cnm.  Law,  I,  §§  279-284 

s  Grim.  Law,  I,  §§  205,  286-29t 
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statute  had  taken  from  the  courts  the  right  to  proceed  against 
the  oflfender,  leaving  the  violated  law  without  its  former  rem- 
edy; but  it  had  not  obliterated  the  fact  that  the  law  forbade 
the  act  when  it  was  done,  or  removed  from  the  doer's  mind 
his  original  consciousness  of  guilt.  Simply  the  remedy  had 
lapsed.  And  it  has  been  adjudged,  and  never  questioned,  that, 
in  circumstances  precisely  analogous,  this  sort  of  lapse  can  be 
repaired  by  a  subsequent  statute  providing  for  a  prosecution.^ 
Looking  for  judicial  utterances  to  the  point  in  terms,  we  find 
them  to  be  few  and  both  ways.  In  a  Texas  opinion,  laying 
down  the  excellent  rule  that  in  the  absence  of  express  words  a 
statute  will  not  be  construed  as  intended  to  revive  criminal 
prosecutions  already  barred  by  a  statute  of  limitations,'  the 
following  dictum  occurs:  "  The  state,  having  neglected  to  pros- 
ecute within  the  time  prescribed  for  its  own  action,  lost  the 
right  to  prosecute  the  suit.  To  give  an  act  of  the  legislature, 
passed  after  such  loss,  the  effect  of  reviving  the  right  of  ac- 
tion in  the  state,  would  give  it  an  operation  ex  post  facto^ 
which  we  cannot  suppose  the  legislature  intended."*  In  New 
Jersey  the  exact  question  arose,  and  the  supreme  court  de- 
cided by  a  divided  bench  that  the  reversal  of  the  statutory 
bar  was  good.^  Then  the  court  of  appeals  reversed  the  de- 
cision, also  by  a  divided  bench.*    Again, — 

§  267,  Legislation  connected  with  the  secession  war. — We 
have  also  on  this  question  what  may  be  deemed  congressional 
opinions.  In  1869  it  was  provided  by  congress :  •  "  That  the 
time  for  finding  indictments  in  the  courts  of  the  United  States 
in  the  late  rebel  states  for  offenses  cognizable  by  said  courts, 
and  which  may  have  been  committed  since  said  states  went 
into  rebellion,  be,  and  hereby  is,  extended  for  the  period  of  two 
years,  from  and  after  [the  time  when]  said  states  are  or  may 

^AnUt  §  180*    And  see  S.  tx  Shum-  to  apply  to  cases  against  which  the 

pert,  1  S.  O.  8&  limitations  law  had  already  fully  run. 

^Ante,  §265.  *For  a  very  able  presentation  of 

*  S.  V.  Sneed,  26  Tex.  Suppi  (ML  the  side  of  the  question  favoring  the 

^S.  tx  Moore,  18  Vroom,  SOa  legislative  right,  with  many  citations 

A  Moore  v,  a,  14  Vroom,  203,  [80  of  authorities,  see,  in  the  "Globe," 

Am.  R.  668.]    It  does  not  seem  to  me  the  speech  of  Hon.  William  Law- 

olear  that  the   statute  in  question  renoe,  of  Ohio^  delivered  January  4^ 

required  to  be  construed  as  intended  1867. 
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be  restored  to  representation  in  oongress:  Provided,  however, 
that  the  provisions  hereof  shall  not  apply  to  treason  or  other 
political  offenses."  ^  There  is  some  other  legislation,  national 
and  state,  which  it  might  be  well  to  consider  in  connection 
with  this;  but  lapse  of  time  is  fast  rendering  it  unimportant' 

1  Act  of  Maroh  8, 1869, 15  Stat  at  Wall.  408;  Brian  v.  Banks,  88  Ga.  800; 

Liarge,  840,  ch.  14a    And  see  Act  of  Bernstein  «l  Humes,  60  Ala.  583,  [31 

Jtme  11, 1864^  18  Stat  at  Large,  128,  Am.  B.  5d;]  Hart  v.  Bostwick,  14  Fla. 

ch.  118;  R  a  of  U.  a,  8 10^  163;  Spencer  «l  MoBri<H  14  Fla.  408; 

>See  ante,  §  26ia;  U.  &  «.  Wiley,  Huffman  ti  Aldenon«  0  W.  Va.  <(16; 

11  Wall  608;  Stewart  u  Kahn,  11  Oliver  u  Perry,  PhUlipB  (N.  Q),  681. 
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CHAPTER  XXVIL 

THB  MEANINGS  OF  PARTICULAR  WORDS  AND  PHRASES  IN  THE 

CRIMINAL  LAW. 

%  969-87a  Introdmction. 

S71-27&  The  penon  acting; 

276-805.  The  time  and  plaoa 

806-3ia  The  thing  done. 

819-347.  Objects  acted  on  and  instromentalitieai 
847a^85a  The  ptoceeding& 

§  368.  Elsewhere. — We  hare  already  seen  something  of  the 
immense  variety  in  the  meanings  of  words.^  And  a  leading 
purpose  of  some  of  the  foregoing  chapters  was  to  render  pal- 
pable the  effects  of  their  combinations  in  sentences  and  with 
reference  to  diverse  subjects. 

Here — we  are  to  bring  under  review  various  words  and 
phrases  technically  employed  in  statutes,  in  pleadings,  and  other 
writings  on  the  criminal  law.  The  elucidations  will  include  the 
common  with  the  statutory  law ;  because,  as  we  have  seen,*  com- 
mon-law terms  employed  in  a  statute  have  their  common-law 
meanings ;  and  because  it  is  the  purpose  of  this  chapter  to  avoid, 
as  far  as  may  be,  by  the  completeness  of  its  discussions,  the 
necessity  of  explanations  and  repetitions  of  like  things  in  the 
remaining  part  of  the  volume,  and  in  "Criminal  Law,"  and 
"  Criminal  Procedure."    Now, — 

§  269.  Of  these  technical  words  and  phrases.— While,  on 
the  one  hand,  man  needs  a  language  capable  of  conveying  ideas 
in  infinite  variety  of  shade  and  form,  practical  necessity  requires 
also,  on  the  other  hand,  that  in  some  circumstances  he  be  able  to 
render  the  meanings  exact  and  unquestionable.  Such  precision 
is  specially  essential  in  the  law.  And  because  the  decisions  of 
the  courts  on  the  significance  of  words,  as  on  other  questions,  are 
authoritative  precedents  for  future  causes,  the  result  has  come 
about^  that  various  words  and  phrases  are  to  be  rendered,  whether 
in  the  statutory  or  in  the  unwritten  law,  by  legal  meanings, 
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broader,  narrower,  or  otherwise  differing  from  their  popular 
ones.  After  these  legal  meanings  we  are  inquiring  in  the  pres- 
ent chapter.  Not  to  introduce  into  it  every  word  and  phrase 
which  the  criminal  law  has  defined,  but  only  so  much  of  this 
matter  as  the  author^s  division  of  the  entire  subject  renders  most 
appropriate  here,  leaving  other  like  matter  for  other  places  in 
this  series  of  volumes, — 

§  270.  How  chapter  divided. —  We  shall  consider  the  term» 
to  denote:  I.  The  person  acting;  II.  The  time  and  place;  III. 
The  thing  done;  lY.  The  objects  acted  upon  and  the  instru- 
mentalities; Y.  The  proceedings. 

I.  Thb  Pebson  AcmNO. 

§  271.  Agent  —  Servant — Gierke  etc, — These  words  are  as 
familiar  in  the  civil  department  of  the  law  as  in  the  criminal. 
And  their  respective  meanings  depend,  in  some  degree,  on  the 
subject '  to  which  they  are  applied  and  the  connection '  in  which 
they  stand.    For  example, — 

Agency  falsely  assumed. — In  civil  jurisprudence,  one  who  has 
done  what  is  contrary  to  the  duty  of  an  agent  cannot  justify 
himself  by  showing  that,  in  fact,  he  was  not  an  agent,  but  only 
acting  as  such  without  authority.'  Yet,  in  the  criminal  law,  a 
person  to  be  punishable  for  a  wrong  committed  contrary  to  hia 
duty  as  agent  must,  it  appears  generally  to  be  holden,  be  such 
in  fact*    Again, — 

The  one  instance  only  —  {Embezzlement). —  While  in  civil 
jurisprudence  it  is  of  no  consequence  as  to  the  agent's  respon- 
sibility that  he  acted  or  was  authorized  in  the  one  instance 
only,  there  are  authorities  which  seem  to  make  it  otherwise  i]^ 

I  Ante,  §§  98a,  102,  lOa  a  EL  B.  416;  McCk>rmiok  v.  Seeber- 

^Ante,  g§  9da,  08,  05a,  103;  &  tx  ger,  78  III  Ap.  87;   MendenhaU  v. 

Bancroft,  22  Kan.  170;  [a  v.  Ck>stiD,  Stewart,  18  Ind.  Api  262,  47  N.  E.  R 

80  N.  a  611;  Anderson's  Law  Dio-  47;  Learn  v.  Upstill,  52  Nelx  271,  72 

tionary,  42,  037, 187.]  N.  W.  R  2ia] 

•Story,  Agency,   820;    Osgood  u  ^ Rex  v. Thorley,  1  Moody, 84a  See 

Nichols,  5  Gray,  420;  Walrath  v.  Red-  Reg.  v,  Foulkes,  Law  R  2  Q  Q  150, 

field,  18  N.  Y.  457;  Leader  v.  Moxon,  18  Cox,  GL  C.  68;  Morse  v.  a,  6  Conn. 

3  W.  Bl.  024;  Hardacre  v,  Stewart,  5  0;  Crim.  Law,  II,  ^  863,864;  [Brady 

Esp.  103;  Schedda  v.  Sawyer,  4  Mo-  v.  a,  21  Tex.  Ap.  650, 1  a  W.  R  462; 

Lean,  181;  Ellas  v.  Lockwood,  Clarke,  S.  v.  Smith,  67  Kan.  567»  47  Paa  R 

811;  Farrell  u  Campbell,  8  Ben.  8;  585.] 

[Hodgson  u  Raphael,  105  Ga.  480,  80 
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criminal.  According  to  some  of  the  cases,  he  must,  in  embez- 
zlement, be  an  agent  generally,  not  merely  employed  specially 
to  do  a  single  act  in  the  particular  matter ;  ^  thoagh  he  need 
not  devote  his  whole  time  or  any  considerable  part  of  it  to  his 
employer,  or  be  regularly  or  constantly  in  his  service.'  But 
the  better  modern  doctrine  discards  this  distinction  and  applies^ 
the  rule  of  our  civil  jurispradence  to  the  criminal.*  On  the 
whole, — 

Elsewhere. —  Because  of  these  and  other  diflFerences,  real  or 
supposed,  the  plan  of  this  series  of  volumes  is  not  to  extend 
this  discussion  here,  but  to  explain  these  several  terms  in  con- 
nection with  the  respective  topics  to  which  they  relate.* 

iBex  V,  Freeman,  5  Car.  &  P.  634;  (N.  a)  11  Q  2;    Reg.  v.  MiUer,   d 

Rex  V,  Haydon,  7  Car.  &  P.  445;  Rex  Moody,  249;  Rex  n  MeUish,  Rusa  & 

V.  Nettleton,  1  Moody,  259;  Reg.  v.  Ry.  80;  Rex  v.  Burton,  1  Moody,  237; 

Smith,  1  Car.  &  K  428.  And  see  Rex  Budd  v.  a,  8  Hmnph.  488,  [89  Axxl  D. 

V.  Smith,  Rus&  &  Ry.  516;   Rex  v.  189;]   Cool  v.  Wyman,  8  Met  247; 

Beacall,  1  Car.  &  P.  810;    Reg.  v,  Reg.  v.  Watts,  1  Eng.  L.  &  Eq.  558,  2 

Gibbs,  Dears.  445,  24  Law  J.  (N.  a)  Den.  a  C.  14;  a  v.  Hart,  4  Ira  246; 

M.  a  62, 1  Jur.  (N.  a)  118,  29  Eng.  L.  a  r.  Chandler,  2  Strob.  266;  Reg.  v. 

&  Eq.  58a  Jones,  Car.  &  M  611;  Rex  v.  Tyers, 

2  Rex  V,  Spencer,  Russ.  &  Ry.  299;  Rusa  &  Ry.  402;  Reg.  v.  Masters,  8 

Rex  t7.  Hughes,  1  Moody,  870;  Reg.  v.  New  Sea  Cas.  826, 12  Jur.  942;  Reg. 

Batty,  2  Moody,  257;   Rex  v.  Carr,  v.  Sheppard,  9  Car.  &  P.  121;  ^Walker 

Russ.  &  Ry.  198;   Rex  v.  Leech,  8  v.  ConL,8Leigh,  748;  Rexv.  Jaokson, 

Stark.  70.  1  Moody,  119;  Coul  v.  Steams,  2  Met 

'Crim.  Law,  I,  ($§  461,  464;  II,  843;  Reg.  v.  Lovell,  2  Moody&R.236; 
§  346;  [a  VI  Barter,  58  N.  H.  604;  Brooks  v.  a,  80  Ala.  513;  Reg.  v,  Gib- 
Foster  V.  a  (Del),  48  AtL  R  265.]  son,  8  Cox,  Q  C.  486;  Reg.  v.  Hall,  13 

4  See  more  particularly,  under  the  Cox,  C.  C^  49;  Reg.  v.  Barnes,  8  Cox, 

title  Embezzlement,  Crim.  Law,  II,  C.  C.  129;  Reg.  v.  Marsh,  8  Fost  &F. 

g§  881-851.    And  see  Reg.  v.  Atkin-  523;  Reg.  v.  Thorpe,  Dears.  &  B.  562, 

son,  2  Moody,  278;  Rex  v.  Hartley.  8  Cox,  C.  C.  29;  Reg.  v.  Bayley,  Dears. 

Rubs.  &  Hj,  189;   Rex  v.  Squire,  2  &  R  121;  a  a  nom.  Reg.  v,  Bailey,  7 

Stark.  849;  Reg.  v.  Atkinson,  Car.  &  Cox,  C.  C.  179;  Reg.  v.  Cosser,  18  Cox, 

M.  625;  Rex  v.  Beaoall,  1  Car.  &  P.  C.  Q  187;  [Reg.  v.  Harris,  17  Cox,  C.  C. 

810;  Rex  v.  Prince,  2  Car.  &  P.  517;  656;  Reg.  r.  Coley,  16  Cox,  C.  C.  228; 

Rex  V.  Snowley,  4  Car.  A;  P.  390;  Rex  Reg.  r.  Parsons,  16  Cox,  C.  C.  498; 

».  Pearson,  4  Car.  &  P.  572;  Rex  v.  Reg.  v.  Bowerman,  17  Cox,  C.  C.  151; 

Salisbury,  5  Car.  &  P.  155;  Reg.  v.  Reg.v.Cronmire,16Cox,C.C.42;  Reg. 

Townsend,  Car.  &  M.  178;   Reg.  v.  v,  Bredein,  15  Cox,  C.  C.  412;  Reg.  v. 

Hunt,  8  Car.  &  P.  642;  Reg.  r.  White,  Smallman,  18  Cox,  C.  C.  451;   a  v. 

8  Car.  &  P.  742;   Reg.  v.  Wilson,  9  Keith  (N.  C),  86  S.  R  R  169;   a  v. 

Car.  &  P.  27;  Reg.  v.  Welch,  2  Car.  &  Ezzard,  40  a  Q  812, 18  a  E.  R  1025; 

K.  296;  Reg.  v.  Townsend,  2  Car.  &  8,  v.  Hubbard,  58  Kan.  797,  51  Pac.  R 

K.  168;  Rex  v,  Rees,  6  Car.  &  P.  606;  905,  89  L.  R  A.  860;  George  v.  P.,  167 

Reg.  V.  Masters,  1  Den.  C.  C.  882,  2  IlL  417,  47  N.  £.  R  741.] 
Car.  &  K'930,  Temp.  &  M 1, 18  Law  J. 
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§  271a.  OBcer  — Pttblic  offlc^r,— The  meanings  of  the 
terms  "officer,"  "public  oiBcer,"  and  the  like,  are  also  in  a  de- 
gree variable.  And  they  are  somewhat  considered  in  other 
eonnections.*  A  surveyor  or  supervisor  of  roads  has  been  held 
to  be,*  and  not  to  be,'  an  oflScer,  vrithin  the  contemplation  of 
differing  statutes.  A  letter-carrier  has  been  adjudged,  in  Scot- 
land, to  be  a  public  officer.*  Under  particular  statutes,  the  as- 
sistant clerk  of  a  court,*  a  treasurer,  a  deputy  treasurer,'  a 
prosecuting  attorney,^  a  policeman,'  a  collector  of  taxes,'  and 
an  overseer  of  the  poor,*'  have  been  held  to  be,  and  a  town 
agent  for  the  sale  of  intoxicating  liquors"  and  a  county  auditor" 
not  to  be,  officers  or  public  officers." 

^Ante,  §g  210,  233;  Crim.  Law,  I,  urer  of  state  univenity,  Spaldiag  tL 

§§  4H  465;  U,  g§  849,  850;  [Andeiv  P^  172  lU.  40^  40  N.  E.  R  90S.    aerk 

son's  Law  Diotioaary,  728L]  of  board  of  county  oommissiooeFBk 

>  Woodworth  vi  a,  26  Ohio  St  196.  Cooper  v.  a,  101  Oa.  783»  29  a  K  R 

'a  V.  Put&aoi,  85  Iowa,  561.  22.    Notaxy  public,  Stokes  v.  Aoklen 

4  Case  of  Smith,  Syme,  185.  (l^nn.  Oh.  Ap.),  46  a  W.  R  816;  Stir- 

^a  V.  Newton,  28  La»  An.  65.  neman  v.  Smith,  100  Fed.  R  600.  Fire 

^  Crim.  Law,  U,  g  849  and  note;  a  marshal,  P.  v.  Scannel,  49  N.  Y.  a 

V.  Brandt,  41  Iowa,  598;  P.  «.McKin-  1096,  22  Misa  R  298L    Member  of 

ney,  10  Mich.  54;  Com.  v.  Morrisey,  86  county   board  of  education,  a  v. 

Pa.  St  416.  Thompson,  122  N.  a  498,  29  a  EL  R 

^a  u  Henning,  88  Ind  ISa  720.   Members  of  board  of  legal  ez- 

^Sanner  v.   a,  2   Tex.  Api  458;  aminers,  a  v.  Hooker,  89  iFla.  477»  ^ 

[Brown  V.  Russell,  166  Masa  14^  48  N.  a  R  721, 68  Am.  St  R  174  Ordinary 

£.  R  1005,  55  Am.  St  R  857,82  U  R  of  a  county,  QroTes  tx  a,  76  Ga.  808. 

A.  258.]  Members  of  board  of  oonstroction  for 

*  Crim.  Law,  n,  §  849;  a  v.  Walton,  university  buildings,  MoC<Mmick  v, 

62  Me.  106.  Pratt,  8  Utah,  294  30  Pac.  R  1091, 17 

10  a  V,  Hawkins,  77  N.  C  194.  L.  R  A.  248.    Justioe  of  the  peace, 

"a  V.  Weeks,  67  M&  6a  Crump  v.  a,  23  Tex.  Ap.  615,  5  a  W. 

I2a  «.  Newton,  26  Ohio  St  26&  R  182^    Drainage  commissioner,  a  tx 

"  And  see  Com.  u  Btnns,  17  a  &R  Wells,  112  Ind.  287,  18  N.  R  R  722. 

219;  Rainey  v.  S.,  8  Tex.  Ap.  62,  84  Deputy  food  oommissioner,  a  v.Cor- 

Am.  R  786;  Gk>rdon  u  a,  2  Tex.  Ap.  nell  (Neb.),  88  N.  W.  R  72.   Members 

154;  Kavanaugh  u  a,  41  Ala.  899;  of  the  board  of  equalization,  Nalle  v. 

Lookett  V.  a,  61  Ga.  44;   Com.  v.  City  of  Austin  (Tex.  Civ.  Ap.),  56  a 

Smith,  111  Masa  407.  W.  R  954  Police  judge,  Montgomery 

[The  following  have  been  held  to  v.  a,  107  Ala.  872, 18  a  R  157. 
be  officers  or  public  officers :  Deputy  The  following  ,have  been  held  not  to 
sheriffs,  a  u  Bus,  185  Ma  825^  86  a  be  officers  or  public  officers:  Trustee 
W.  R  686.  Rapid  transit  commission-  of  state  agricultural  college,a  v.  Hew- 
ers, Sun  Printing,  eta  Aas'n  v.  Mayor  itt  8  a  D.  187, 52  N.  W.  R  875, 44  Am. 
of  New  York,  40  N.  Y.  a  «07,  8  Ap.  StR78a  Watchman  in  federal  builds 
Div.  230,  affirmed  in  152  N.  Y.  257,  46  ing,  Doyle  v.  Raleigh,  89  N.  Q  188, 45 
N.  £.  R  499,  87  L.  R  A«  888.    Treas-  Am.  R  677.  Keeper  of  capitol,  Cheney 
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§  272.  Aidw — Abettor « — These  words  are  Dot  much  used 
in  the  modern  law,^  but  are  common  in  the  old  books.  Their 
meanings  are  not  precise  and  unvarying,  like  principal,*  acces- 
sor j,'  and  the  like.  Ordinarily  an  aider  is  one  who  assists  at 
the  fact,  and  does  not  include  an  accessory  whether  before  or 
after.*  Hale  says  that,  "  in  some  acts  of  parliament,  aidersj 
being  joined  with  procurers,  counselors,  and  abettors,  are  in- 
tended of  those  that  are  aiding  to  the  fact ;  but,  in  other  acts 
of  parliament,  where  the  word  aiders  is  joined  with  maintain- 
ers  and  comforters,  it  is  intended  of  those  that  are  aiders  ex  past 
facto  to  their  persons."  ^  In  like  manner,  while  the  term  abettor 
commonly  denotes  one  who  instigates  or  encourages  the  doer 
at  the  fact,  it  may  not  improperly  be  applied  to  the  accessory 
before.' 

§  »73.  Dtetiller —  Bectifler.— A  "distiller"  is  "one  whose 
occupation  is  to  extract  spirit  by  evaporation  and  condensa- 
tion." '  A  "  rectifier "  is  a  person  who,  by  then  running  the 
spirit  through  charcoal,  by  passing  it  again  through  the  still  to 
raise  the  proof,  or  by  mixing  it  with  anything  else,  purifies  it 
and  prepares  it  for  sale."  Therefore  one  who  thus  passes  the 
spirit  through  the  still  a  second  time  was  hold  not  to  be  within 

V.  Bone,  124  K  G  761, 88  S.  E.  R  13&  iSee  P.  v.  Newbonj,  20  Oal  4»>; 

Pound-keeper,  Wiloox  r.  Hemmiog;  [P.  u  GaUagher  (CaL),  38  P&c.  R.  890; 

58Wia  114,15  N.  W.  R  485,  46  Am.  Amos  v.  a,  88  Ala.  1, 8  a  R  740, 8  Am. 

R  626.  Lister  of  taxes,  Rowell «.  Hoi^  St  R  682;  Wool  weaver  v.  a,  50  Ohio 

ton,  58  y  t  1,  8  AtL  R  906.    Clark  of  St  277,  84  N.  E.  R  852,  40  Am.  St  R 

saperior  court  a  v.  ConouBUy,  104  N.  667;  Anderson^s  Law  Diet  455.] 

a  469, 10  a  E.  R  469.    Treasurer  of  <  Crim.  Law,  I,  ^  604,  648,  675,  676. 

board  of  pharmaoy  commissioners,  *  Crim.  Law,  I,  §§  604,  668,  803. 

a  V.  Spalding,  102  Iowa,  639, 72  N.  W.  « 1  East,  P.  C.  160;  1  Kuaa  Crimes 

R  28&    Committeeman  of  political  (8d  Eng.  ed.),  26. 

party's  central  committee,  Attorney-  *  1  Hale,  P.  0.  876. 

General  v.  Drohan,  169  Mass.  58i  48  <2  Hawk.  P.  a  (Curw.  ed.),  ch.  29, 

N.  E.  R  279, 61  Am.  St  R  801.    Super-  §  11,  pi  440. 

vising  architect,  a  v,  Broome,  61  N.  ^  Webster,  Unabridged  Diet;  [An- 

J.  L.  115, 88  AtL  R  841.  Fireman,  S.  v,  derson*s  Law  Dictionary,  866.] 

Jennings,  57  Ohio  St  415,  49  N.  K  R  « Quantity  of  Distilled  Spirits,  8 

404, 68  AntL  St  R  72a    Engineer  and  Ben.  70;  U.  a  v.  Tenbroek,  2  Wheat 

lamp  trimmer  employed  by  city  coun-  248,  Pet  C.  C.  180.    [See  also  U.  a  u 

oil,  a  r.  Anderson,  67  Ohio  St  429, 49  One  Hundred  and  Thirty-two  Pack- 

N.  K  R  406.    Commissioners  under  ages  of  Spirituous  Liquors,  65  Fed.  R 

refunding  act,  TraTelers'  Ina  Ca  vi  980;  Michel  v.  Nunn,  101  Fed.  R  428; 

Township  of  Oswego,  59  Fed.  R  58,  Anderson^s  Law  Dictionary,  865.] 
7  a  a  A  669.] 
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the  TJnited  States  statute  of  July  24, 1818,  imposing  a  duty  on 
all  stills  employed  in  distilling  spirits  from  domestic  and  for- 
eign materials;  though,  in  coming  to  this  conclusion,  the  court 
laid  some  stress  on  the  word  "  materials,"  supposed  to  mean 
something  other  than  spirit  itself,  and  on  considerations  drawn 
from  the  probable  intent  of  the  law-makers,  arising  out  of  the 
whole  enactment.^ 

§274.  Negro  —  Mulatto.'  —  A  negro  is  a  blaok  man  de- 
scended from  the  Southern  African  races.  The  word  does  not 
ordinarily  include  a  mulatto ;  •  but  it  would  seem  to  in  some  of 
the  states.*  A  mulatto  is  "  a  person  that  is  the  offspring  of 
a  negress  by  a  white  man,  or  of  a  white  woman  by  a  negro; " 
and  the  child  of  a  white  woman  by  a  mulatto  father  is  not  a 
mulatto.*  Yet  by  local  usage  in  South  Carolina  this  word  gen- 
erally signifies  "  a  person  of  mixed  white,  or  European  and 
negro  descent,  in  whatever  proportions  the  blood  may  be 
mixed;"  though  there  must  be  such  a  proportion  of  black 
blood  as  to  be  visible.*  The  same  appears  also  to  be  its  mean- 
ing in  Arkansas.'' 

Person  of  color  —  White. —  The  term  "  person  of  color,"  em- 
ployed in  a  statute,  was  held  in  North  Carolina  to  mean  one 
descended  from  a  negro  within  the  fourth  degree  inclusive, 
though  an  ancestor  in  the  intervening  generation  was  white.* 
In  Connecticut  it  was  adjudged  to  denote,  "  not  only  all  per- 
sons descended  wholly  from  African  ancestors,  and  there- 
fore of  pure  and  unmixed  African  blood,  but  those  who  have 
descended  in  part  only  from  such  ancestors  and  have  a  distinct, 
visible  admixture  of  African  blood," — all,  in  short,  "having 
and  disclosing  visibly  the  peculiar  and  distinctive  color  of  the 

1 U.  S.  V.  Tenbroek»  suprcu  Hayes,  1  Bailey,  276,  27G»    And  see 

s See  1  Bishop, Mar., Div. &&.,% 68a  Johnson  v.  Boon,  1  Speers,  26a    See 

[See  Anderson's  Law  Dictionary.]  Dean  v.  Com.,  4  Grat  541. 

>  Felix  r.  a,  18  Ala.  720;  Dick  v.  a,  ^  Daniel  v.  Guy,  19  Ark.  121, 188, 184. 
80  Miss.  681;  Frasher  v.  a, 8 Tex.  Ap.  [In  Virginia  the  term  *' negro"  in- 
263,  280,  [80  Am.  R.  181.]  And  see  dudes  aU  persons  who  have  one- 
Heath  V,  a,  84  Ala.  250;  Ivey  v,  fourth  or  more  of  negro  blood.  Jones 
Hardy,  2  Port  54a  v.  Com.,  80  Va.  688;  Scott  v.  Raub,  88 

*  McPherson  v.  Com.,  28  Grat  989;  Va.  721, 14  a  R  R  17a] 

a  v.  Chavers,  5  Jones  (N.  C),  11 ;  [Lin-  ^8,  v.  Dempsey,  9  Ira  884.  See  also 

ton  V,  a,  88  Ala.  216,  7  a  R  261.]  a  v.  Melton,  Busbee,  49;  a  v.  Chav- 

•Thurman  v.  a,  18  Aku  276;  Med-  ers,  5  Jones  (N.  C),  11;  P.  r.  Hall,  4 

way  V.  Natick,  7  Masa  8a  CaL  899;    Gentry   u  McMinnis,    8 

•a  tx  Davi^,  2  Bailey,  558;  ti.  v,  Dana,  882l 
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African  race."^*  It  is  difficult  to  see  how  this  term  can  be  so 
extended  by  interpretation  as  to  include  any  whom  the  law 
designates  as  white ;  and  some  of  our  courts  hold  all  persons 
to  be  white  in  whom  the  white  blood  predominates.*  In  Michi- 
^n  the  decision  of  the  majority  was  that  all  are  white  ^^  in  whom 
white  blood  so  far  preponderates  that  they  have  less  than  one- 
fourth  of  African  blood,"  but  those  having  a  fourth  or  more 
of  African  blood  are  not  white.  Martin,  C.  J.,  dissenting, 
deemed  that  a  preponderance  of  white  blood  makes  a  white 
man.'  To  prevent  one's  being  white,  the  dark  mixture  need 
not  be  of  negro  blood.  Our  North  American  Indians*  and  the 
Mongolian  natives  of  China  *  have  been  held  not  to  be  white. 
§  275.  Other  terms,* —  indicating  the  person  acting,  are  bet- 
ter explained  in  connection  with  the  particular  subject. 

II.  Thb  TncB  AND  Plaob. 

§  276.  Day-time  —  Night-time  —  (Burglary).—  It  is  some- 
times material,  on  a  question  of  crime  or  its  degree,  that  the 
wrongful  act  was  committed  in  the  night.  Thus,  an  attempted 
felony  in  a  dwelling-house,  carried  to  the  extent  of  breaking 
into  it,  is,  when  done  in  the  night,  a  common-law  felony  called 
burglary;  but,  when  done  in  the  day,  it  is  only,  like  other  at- 
tempts to  commit  felony,  a  misdemeanor.^  On  the  other  hand, 
special  consequences  occasionally  follow  the  doing  of  a  thing 
in  the  day."  In  very  ancient  times,  the  night,  within  this  dis- 
tinction, was  deemed  to  commence  with  the  setting  and  end  with 
the  rising  of  the  sun ;  but,  for  a  long  period,  the  common-law 
rule  has  been,  and  it  is  now,  that  those  portions  of  the  morning 
and  evening  wherein,  though  the  sun  is  below  the  horizon,  suf- 

>  Johnson  v,  Norwich,  29  Conn.  407,  Fiske,  84  Ma  77.    See  also  Oentry  u 

406b    And  see  S.  u  Daviis  supra;  MoMinnis,  8  Dana,  882. 

White  V,  Tax  Ck>llector,  8  Rich.  186;  ^Walker  tx.  Brookwaj,  aupra;  S.  v. 

Paiiska  V,  Daus,  81  Tex.  07,  74.  Melton,  Busbee,  40;  Bailey  tx  Fiske, 

SI  Bishop^  Mar.,  Div.  &  a,  g  688;  mipra, 

Qraj  V.  &,  4  Ohio,  858;  WiUiams  v.  » In  re  Ah  Tup,  5  Saw.  15& 

School  District,  Wright,  678;  Jeffries  '  *  ["^ Emigrant,'*  see  Varner  t;.  a(G&]^ 

V.  Ankeny,  11  Ohio,  872;  Thacker  v.  86  a  R  R  Oa] 

Hawk,  11  Ohio^  876;  Lane  u  Baker,  ^Orim.  Law,  I,  g§  842,  550,  772;  n, 

12  Ohio,  237.  §§  00, 101;  1  Hale,  P.  a  540,  550. 

>P.  VL  Dean,  14  Mich.  406.  And  see  ^Crim.  Law,  U,  §  102;  1  Hali^P.  Q 

Walker  v.  Brookway,  1  Mich.  N.  P.  550,  551;  4  BL  Ck>m.  224 
57.    To  the  like  effect  is  Bailey  v. 
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fioienfc  of  his  light  is  above  for  the  features  of  a  man  to  be  rea- 
sonably discerned,  are  day.^  Light  from  the  moon  is  not  to  be 
taken  into  the  account; '  therefore  it  is  not  always  day  when 
one's  face  may  be  seen.'  There  is  no  middle  space  between 
day  and  night;  but,  where  one  begins,  the  other  ends.*  The 
obvious  propriety  of  furnishing,  to  person  and  property,  a  spe- 
cial protection  in  periods  of  darkness  and  repose,  has  led  to 
the  introduction  of  the  distinction  between  night  and  day  into 
many  statutes;  in  construing  which,  the  courts  follow  the  com- 
mon-law rule  as  to  when  each  begins  and  ends.*  But  the  dif- 
ficulties of  applying  this  rule  —  as,  for  instance,  in  determining 
how  much  of  the  light  whereby  we  discern  objects  comes  from 
the  moon — are  so  considerable,  that  it  has  been  latterly,  in 
England,*  and  in  some  of  our  states,^  modified  and  made  more 
exact  by  statutes,  which  have  fixed  an  hour  for  night,  in  law, 
to  begin  and  close. 

§  277.  Dwelling-liouse^  liOHse^  and  castle^  with  their  con- 
nected  buUdinga : 

Terms  Mstingnished  —  {DweUing-houM — Manaioihkouse — 
Souse — Message-- Castk). — The  words  ^^dwelling4ioase''and 
<^  mansion-house  "  are  identical  in  legal  writings,  but  ^^  house ''  is 
not  quite  the  same.*  In  a  deed  or  will,  the  latter  is  equivalent 
to  "  messuage ;  ?'  *  and  it  will  pass  the  land,  ^'  an  acre  or  more,''  ^ 

13  Inst  63;  1  Hale,  P.  C.  550;  3  at  nine  in  the  eyening  and  ends  at 

East,  P.  C.  909;  1  Hawk.  P.  C.  (Curw.  six  in  the  morning.   Under  the  game 

ed),  IX  130,  §  2;  Rex  v.  Tandy,  1  Car.  laws,  night  begins  one  hour  after 

A  P.  207;  Com.  v.  Chevalier,  7  Dane  sunset  and  ends  one  hour  before  sun- 

Abr.  184;  P.  u  Griffin,  19  Cal.  57a  rise.  1  Deac.  Crim.  Law,  509;  Arehb. 

s  1  Hale,  P.  C.  551;  4  BL  Com.  224;  Crim.  PL  &  Ev.  (19th  Eng.  ed.)  990;  9 

Bao.  Abr.,  Burglary,  D.;  Thomas  v.  Oea  4»  oh.  ^9,  g  12.    And  see  Beg.  v. 

a,  5  How.  (Miss.)  20;  [a  V.  McKnight»  Polly,  1  Car.  &  K.  77. 

Ill  N.  C.  600,  le  a  E.  R  319.]  TCk>m.  v,  Williams,  2  Cush.  582; 

'Thomas  v.  a,  5  How.(Mi8a)  20;  a  [a  v.  Gray,  23  Neb.  801,  4^  Pac.  R. 

V.  Bancroft,  10  N.  H.  105,  107;  8  Inst  801.} 

63.  8  Com.  V.  Pennock,  SS.  A  K  199; 

*a  V.  Bancroft,  10  N.  H.  105,  107;  [Marmet  Co.  v,  Archibald,  37  W.  Va. 

Rex  V,  Tandy,  1  Car.  &  P.  297.  778,  17  a  R  R.  300.] 

^Ante,  §  242;  Crim.  Law,  II,  g  118;  'Clements  v.  Collins,  2  T.  R  498, 

TruU  V.  Wilson,  9  Maaa  154;  Rex  v.  502.    And  see  1  Chit  Gen.  Pract  167; 

Kbmy,  1  Leach,  222.  [Anderson's  Law  Diet ;]  Burrilt,  Law 

^  1  Vict,  eh.  86,  §  4,  is  suspended  by  Diet,  and  Bouv.  Law  Diet,  House; 

24  and  25  Yiot,  oh.  96,  §  1.    By  the  Danyers  v.  Wellington,  Hardres^  173. 

latter,  the  night,  under  the  larceny  ^*  Ca  Lit  5b. 
aot^  which  includes  burglary,  begins 
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under  and  around  it,  with  the  minor  buildings;  ^  but  in  criminal 
law  it  has  never  been  understood  as  extending  to  the  soil. 
**  Dwelling-house  "  or  "  mansion-house  "  is  the  proper  word  in 
an  indictment  for  common-law  burglary,  nor  will  "  house  "  suf- 
fice as  a  substitute.'  The  latter  is  of  meaning  somewhat  larger 
than  the  others,*  though  the  diflference  is  not  quite  definable;* 
it  is  the  proper  word  in  indictments  at  the  common  law  for 
arson.*  The  term  "  castle  "  is  often,  but  not  necessarily,*  em- 
ployed to  indicate  the  habitation  wherein  one  may  exercise 
certain  special  rights  of  self-defense.'  Thus,  to  break  into  the 
dweUvn^g-honse  of  another  in  the  night,  with  intent  to  commit 
a  felony  therein,  is  burglary;  maliciously  to  burn,  in  the  day 
or  night,  another's  fuyiise^  is  arson ;  and  no  ofiicer  or  private 
person  is  permitted,  except  under  special  circumstances,  to  break 
open  a  man's  casUe.    Still, — 

Meanings  variable — {In  burglary  and  larceny). — As  already 
seen,*  the  meanings  of  these  terms  may  vary  with  the  subject 
and  their  connection  with  other  words;*  but,  in  general,  they 
are  stable  in  the  criminal  law.  For  example,  in  statutes  against 
larceny  from  the  dwelling-house,  the  term  "  dwelling-house  " 
has  the  same  signification  as  in  burglary.^* 

§378.  Dwelllng-hoase^  defined. —  A  dwelling-house  is  .the 
apartment,  building  or  cluster  of  buildings  in  which  a  man  with 
his  family  resides.    To  explain, — 

Cluster  of  buildings  —  {Hotv  indictment  in  burglary). —  One 
need  not  so  construct  his  habitation  that  all  its  rooms  will  be 

1  Clements  v.  Collins,  2  T.  R.  498;  ante,  §  213.    But  see  Surman  v.  Dar- 

Shep.  Touch.  90, 94;  Rogers  v.  Smith,  ley,  14  M.  &  W.  181;  Com.  v.  Posey,  4 

4  Pa.  St  98;  Bennet  v.  Bittle,  4  Rawle,  Call,  109,  [2  Am.  D.  660;]  Powell  v. 

889,  842L    See  Steele  v.  Midland  Ry.  Price,  4  C.  B.  105, 

Ca,  Law  R.  1  Cb.  Ap.  276;  Marson  v.  ^Crim.  Pra,  II,  §  84;  1  Hale,  P.  C. 

London,  eto. Ry.  Ca,  LawR 6 Eq.  lOL  567;  8  Chit  Crim.  Law  (Ist  edX  1126; 

This  word  may  have  the  like  meaning  Com.  v.  Posey,  4  Call,  109. 

in  a  statute.    Steele  v.  Midland  Ry.  «a  n  Zellers,  2  Halst  220. 

Ca.«fpra,atpi27a  ^Crim.  Law,  I,  §  858;  II,  g  707; 

«  Crim.  Pra,  II,  g  185;  1  Hale,  P.  C.  Crim.  Pra,  I,  §§  196, 196. 

550,  567;  1  Hawk.  P.  C.  (Curw.  ed.),  ^Ante,  §  242a,  and  last  paragraph, 

p  183,  §  16;  8  Chit*Crim.  Law  (1st  ^McHole  v.  Davies,  1  Q.  R  D.  50; 

ed.),  1095, 1101;  1  Qab.  Crim.  Law,  79.  Steele  v.  Midland  Ry.  Co.,  Law  R  1 

»  Crim.  Pra,  II,  g  84.  Ch.  Ap.  275;  Com.  r.  Buzzell,  16  Pick. 

4S.  V.  Sutoliffe,  4  Strob.  872.    And  158. 161. 

see  an  article  in  18  Law  R  157;  lo  2  East,  P.  a  688, 644;  2  Deac.  Crim. 

Daniel  v.  Coulsting,  7  Man.  &  G.  122;  Law,  76a 
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under  one  roof;  therefore  the  word  "dwelling-honBe  "  embraces 
the  entire  congregation  of  buildings,  main  and  auxiliary,  used 
for  abode.  It  includes,  says  Hale,  the  privy,  ^  bam,  stable, 
cow-houses,  dairy-houses,  if  they  are  parcel  of  the  messuage, 
though  they  are  not  under  the  same  roof,  or  joining  contiguous 
to  it."  ^  And  the  indictment  for  a  burglary  in  any  one  of  them 
may  lay  it  as  committed  In  the  mansion-house.'    But  — 

§  279.  Habitation  essential  to  dwelling-house.— Kot  even 
the  main  structure  is  a  dwelling-house,  though  built  for  one, 
unless  it  is  what  the  law  terms  inhabited.'  And  a  dwelling- 
house  may  cease  to  be  such  without  undergoing  any  change  as 
a  building.^  If,  for  example,  the  furniture  is  removed  and  it 
is  temporarily  abandoned  to  a  carpenter  for  repairs,  no  one 
sleeping  in  it;  *  or,  if  the  former  tenant  has  left,  and  it  is  wait- 
ing for  another,  a  servant  of  the  owner  merely  sleeping  in  it 
to  protect  some  articles  of  furniture,*  its  character  as  a  dwell- 
ing-bouse is  suspended.  Kor  is  a  building  a  dwelling-house, 
though  finished  and  furnished  for  abode  and  used  for  taking 
meals  and  other  purposes,  unless  the  occupier  or  some  one  of 
his  family  or  servants  sleeps  in  it.^    Sleeping  is  not  alone  suffi- 

11  Hale,  P.  C.  55a  P.  Q  497;  Beoc  «  Fuller,  1  Leaoh,  186, 

s  Grim.  Pra»  n,  gg  185, 186  (and  see  noia 
§  84);  1  Hale,  P.  a  557;  d  East,  P.  a       •Rez  v.  Dairiee,  2  Leach,  876;  &  a 

512;  8  Chit  Grim.  Law  (1st  ecL),  1095;  tiom.  Rex  v.  Davis,  r  East^  P.  Q  499; 

Fletcher  v.  a,  78  TeiuL  (10  Lsa),  88&  Nutbrown%  Gaae,  S  Bast,  P.  Q  496. 

'BezuHarriflk2Leaoh,701;J9Ba8t,  ^Rex  u  Martin,  Boas,  ft  Ry.  108; 
P.  G.  498;  Rez  «.  Thompfion,  2  Leach,  Rex  v,  Harris,  2  Leach,  701,  2  East, 
771,  2  Eastk  P.  GL  498;  a  v.  Warren,  P.  G.  49a  And  see  a  u  Warren,  68 
83  Me^  80;  Gom.  v.  Barney,  10  Gush.  Me.  80.  Gom.  u  Brown,  8  Rawle,  207, 
478.  Gompare  with  ante,  %  242(l  seems  directly  oontrary  to  the  text 
[An  indictment  for  setting  fire  to  The  true  ^iew  is  that  if  the  owner 
"a  dweUing-hooss,  a  person  being  has  abandoned  his  dwelling-house, 
therein,"  under  section  2,  chapter  97,  and  removed  his  furniture  into  anew 
24  and  25  Victoria,  is  sustained  by  one,  the  latter  booomes  his  dwelling- 
proof  that  prisoner  who  set  fire  to  the  house  after  his  family  have  taken 
house  was  therein  at  the  time.  Reg.  possession  of  it,  though  no  one  of 
V,  Pardee,  17  Gox,  G.  G.  715;  Ashton  them  has  yet  slept  thera  But,  until 
V.  a,  68  QvL  25b]  possession  taken,  in  such  a  way  as 

4  Hooker  v,  Gom.,  18  Grat  768;  a  v,  would  transfer  the  domicile,  the  new 

Glark,  7  Jones  (N.  G.),  167;  Scott  v.  a,  house,  though  furnished,  cannot  be 

62  Miss.  781;  P.  t;.  Handling,  93  Mich,  deemed  a  dwelling-house.     In   Bx 

46,  52  N.  W.  R.  1082;  Henderson  v.  a,  paHe  Vincent,  26  Ala.  145, 151.  [62 

105  Ala.  82, 16  a  B.  981.  Am.  D.  714J    Goldthwaite,  J.,  ob- 

^Rezv.  Lyons,  ILeaoh,  185^ 2  East,  served:  ''At  the  oommon  law  any 
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•cient;^  for,  if  a 'Servant  merely  sleeps  in  a  warehooBe  to  pro- 
tect goods,^  even  when  it  bad  previously  beeti  used  for  habita- 
tion,' it  is  not  thereby  constituted  a  dwelling-house.  On  the 
other  hand,  a  temporary  absence  of  occupants,  who  intend  to 
return,  does  not  take  from  a  dwelling-house  its  character,  as 
Buch.^  And  a  man  may  have  two  or  more  dwelling-houses;* 
and  they  will  severally  so  continue,  though  one  is  used  but  a 
small  part  of  the  year,  or  on  particular  occasions,  as  on  the 
holding  of  a  fair.*    Yet, — 

Frailiy  of  gtrticture  —  {Tenty  etc. —  Burglary — Disorderly 
hmise). —  In  the  law  of  burglary  and  other  like  offenses,  '^  a 
tent  or  booth  in  a  fair  or  market "  is  not  a  dwelling-house,'  be- 
cause of  the  frailty  of  the  structure.^  But  a  loft  over  a  coach- 
house and  stable  is,  when  so  used ;  *  and  such,  we  have  seen,'® 
may  be  a  jail;  and  such  are  chambers  in  a  college,  and  the 

house  was  a  dwelling  or  mansion,  in  &  a  nom,  Rez  v.  Davis,  2  East,  P.  GL 

a  burglarious  sense,  in  whioh  any  499;  [S.  v,  Williams,  90  N.  GL  124>,  47 

person  resided  or  dwelt;  and,  with  Am.  R  641.] 

reference  to  the  offense  which  ooold  ^Nutbrown's   Case,  Foster,  7S,  8 

-only  be  committed  in  the  night,  we  East,  P.  C.  496;  Vaux  v,  Breok,  4  Ga 

think  the  true  test  is  whether  it  was  896;  S.  v,  Meerohouse,  64  Ma  844,  [86 

permanently  used  by  the  occupier,  Am.  D.  109;  Meeks  v.  S.,  102  Ga.  572, 

or  any  member  of  his  family,  as  a  27  &  K  R  679;  S.  v.  Williams,  40  W. 

plaoe  to  sleep  in."  Ya  268,  21  a  K  R  721.] 

iRex  V.  Brown,  2  East,  P.  C  497;  « Vaux  v.  Brook,  4  Ga  895;  a  a 

Rex  V.  Turner,  6  Gar.  &  P.  407.  nom.  Brooke's  Case,  2  Leon.  88;  Rex 

2  Rex  V.  Smith,  2  East,  P.  G.  497,  2  v.  Stock,  2  Leach,  1015,  Busa  &  Ry. 

Leaoh,  1018,  note.    And  see  Rex  v,  185;  Rex  v.  Westwood,  Rusa  ft  By. 

Brown,  2  East,  P.  O.  601,  2  Leaoh,  495. 

1018,  nota    Where,  besides  the  serr*  *  Rex  v.  Smith,  1  Moody  &  R  256. 

ants  sleeping  to  protect  property,  ^  1  Hale,  P.  CL  667. 

rooms  in  tbB  building  were  let  to  *  1  Run.  Crimes  (8d  Eng.  ed.),  798: 

lodgera,  it  was  held  to  be  a  dwsUing-  Callahan  v.  &,  41  Tex.  48. 

house.    Bex  v.  Gibbons,  Rnsa  &  Ry.  [Booth.— As  to  what  is  a  booth,  see 

442.    But  if  a  storehouse  is  used  reg-  P.  v.  Hagan,  60  Hun,  577, 14  N.  Y.  S. 

alariy  by  the  owner,  or  some  one  of  288.] 

bis  family,  as  a  sleeping  apartment,  *  Rex  v.  Turner,  1  Leaoh,  805,  2 

though  for  the  sole  purpose  of  pro-  East,  P.  G.  492;  [Holly  v.  Burke,  C. 

tecting  the  premises,  it  is,  in  North  A.  Ir.  [1897]  W.  N.  91;  Crosson  v, 

Carolina,  deemed  a  dwelling-house.  Chambers,  C.  A.  Ir.  [1897]  W.  N.  85.] 

S.  V.  Outlaw,  72  N.  a  59a    Yet  it  is  ^^  Ante,  §  207.    [See  also  Howard  v. 

^aat  so  simply  because  a  mere  watch-  &  (Qa),  84  S.  E.  R  880;  B.  v,  Collins, 

man  sleeps  in  it  for  this  purposa   a  2  Idaho,  1182,  81  Paa  R  1048;  j3mith 

«L  Potts,  76  N.  a  129.  «.  a,  23  Tex.  Ap.  857,  5  'a  W.  R  219^ 

>Rex  V.  Flaimagan,  Busa  A  Ry.  69  Am.  R  77&] 
187;  Rex  u  Davies,  2  Leaoh,  876; 

807 


§  280.]  8PE0IAL  USTTBBPBETATIONa.  [bOOK  IU. 

inns  of  court.*  Even  a  tent,  or  a  boat  on  a  river,  may  be  a 
bawdy-house.*  So  that  the  kind  of  structure  may  somewhat 
vary  •  with  the  nature  of  the  oflfense  and  special  terms  of  the 
statute.^ 

§  280,  Part  only  for  abode. —  If  one  part  of  a  building  is 
used  for  abode,  it  gives  the  character  of  dwelling-house  to 
every  other  part  to  which  there  is  an  internal  communication;  * 
even  though,  according  to  the  authorities  generally,  occupied 
by  another  person,  for  an  entirely  different  purpose.  And  an 
indictment  for  an  offense  committed  in  the  part  not  inhabited 
may  charge  it  to  have  been  done  in  the  mansion-house  of  him 
who  dwells  in  the  other  part.*    Yet, — 

ParUiers  and  one  of  them. —  Where  one  of  two  partners  hired 
and  occupied  as  a  dwelling-house  a  part  of  a  building,  and  the 
firm  had  the  residue  on  a  separate  lease  for  a  warehouse,  the 
parts  being  connected  by  an  internal  communication,  a  convic- 
tion for  a  burglary  in  the  warehouse  was  held  not  to  be  sus- 
tainable on  an  indictment  laying  it  as  committed  in  the  dwell- 
ing-house of  the  one  partner.'  This  decision  seems  opposed  to 
the  above  doctrine;  and,  in  principle,  its  soundness  may  be 
doubted.  In  matter  of  pleading,  it  is  hard  to  say  that  the  of- 
fense could  have  been  laid  in  the  dwelling-house  of  the  firm 
that  had  none;  yet  there  seems  to  be  authority  that  it  could 
have  been.*  On  the  other  hand,  in  law,  the  place  could  not 
be  deemed  a  dwelling-house,  except  by  force  of  the  principle, 
not  without  support  in  legal  reason,  that  every  dwelling-house 
extends  to  the  outer  walLof  the  building  in  which  it  is  located, 

U  Qftb.  Grim.  Law,  177;  1  Hale,  ^  Rex  u  Stock,  2  Leach,  1016,  Rus& 

P.  a  522,  523,  556;  [Alexander   v.  &  Ry.   185,   2   Taunt  339;   Rex  v. 

Burke,  a  A«  Ir.  [1897]  W.  N.  92.]  Smith,  2  East,  P.  GL  497.    Ck>nipare 

s  Crim.  Law,  I,  g  1085.    [A  canal  with  ante,  §  242a;  [P.  v.  Griffin,  77 

boat,  grounded  and  frozen  fast  and  Mich.  585,  48  N.  W.  R  1061.] 

used  as  a  dwelling  by  the  captain,  is  *  Crim.  Pra,  I,  §  138a;  Rex  v.  Witt^ 

not  a  building  under  New  Jersey  1  Moody,  248;  Rex  v.  Sefton,  Rusa  & 

Crimes  Act.    S.  v.  Green,  6  N.  J.  Law  Ry.  202;  Rex  v-^arrell,  1  Leach,  287; 

J.  12a]  2  East,  P.  C.  506;  [P.  u  Dupree,  98 

*  Ante,  §277.  Mich.  26,  56  N.  W.  R   1046;  &  v. 

4  Consult  MoHole  v.  Davies,  1  Q.  R  Young  (Ma),  55  a  W.  R  82.] 

D.  59;  Eillman  v.  a,  2  Tex.  Ap.  222,  ^itex  v.  Jenkins,  Rusa  &  Ry.  244 

[28  Am.  R  432;]  &  tx  Barr,  89  Conn.  •  Crim.  Pro., II,  §  137;  Rexu  Athea, 

40;  a  u  Jake,  Winst  ii,  80;  a  v.  Hall,  1  Moody,  829;  Quinn  v.  P.,  71  K.  Y. 

73  N.  a  252;  [a  v.  Weber  (Mo.),  66  561,  564,  [27  Am.  R  87.] 
a  W.  R  89a] 
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and  to  which  also  there  is  an  internal  communication.*    In- 
deed, this  would  seem  to  be  the  true  doctrine.*    But, — 

No  internal  communication. —  If  there  is  no  internal  com- 
munication, the  parts  are  to  be  considered  as  though  they  were 
distinct  buildings.  Then,  to  approach  questions  on  which  there 
are  differences  of  opinion,  if  the  occupier  of  a  room  for  a 
purpose  other  than  habitation  does  not  reside  within  the  cur- 
tilage, and  according  to  some  if  he  does,'  the  room  is  not  to  be 
regarded  as  a  part  of  the  dwelling-house.*  On  the  other  hand, 
it  is. by  some  opinions  in  law  such,  if  occupied  for  whatever 
purpose  by  him  who  resides  in  the  dwelling-house,  and  suffi- 
ciently connected,  though  there  is  no  internal  communication. 
It  will  be  viewed  as  though  it  were  an  out-building.* 

§281.  Chimney  —  Shutter-box.— The  chimney  is,  by  the 
better  opinion,  a  part  of  the  dwelling-house.*  But  anything 
outside  the  building,  not  pertaining  to  the  freehold,  as  a  shut- 
ter-box, is  not  such.''    And  — 

Fence  containing  door. —  A  door  in  the  outward  fence  of 
the  curtilage,  opening  into  the  yard  only,  is  not  a  portion  of 
the  dwelling-house,  the  breaking  whereof  will  be  burglary; 
even  where,  when  one  is  within  the  area,  there  is  no  obstruc- 
tion to  his  entering  the  place  of  actual  abode.* 

§282.  Sammary  in  reason. — If,  leaving  J^hese  detached 
points,  we  look  at  this  question  in  the  right  of  legal  reason,  we 
have  the  following:  The  structure  wherein  a  man  and  his 
family  live,  whether  large  or  small,  under  one  roof  or  many, 
is  his  dwelling-house.    And  the  number  of  roofs  is  not  to  be 

1  See,  as  of  some  value  on  this  ques-  ell  v.  Com.,  88  Kj.  849, 11  a  W.  R.  209; 

tion,  Rex  v.  Ball,  1  Moody,  80;  Rex  a  v.  Clark,  89  Ma  43, 1  a  W.  R.  333; 

V.  Davis,  Rusa  &  Ry.  822;   Rex  v.  &.V.  Dolson  (Wash.),  60  Paa  R.  65a] 

Bennett,  Russ.  &  Ry.  289;  Stedman  ^Post,  §§  288,  285;  P.  v.  Snyder,  2 

V.  Crane,  11  Met  295;   [MitcheU  u  Fark.Cr.23;Quinni;.P.,  11  Hun,886; 

Com.,  88  Ky.  349, 11  a  W.  R.  209.]  Quinn  v.  P.,  71  N.  Y.  561;  [a  v.  Hutoh- 

>Crim.  Pra,  n,  §  188a.     But  see  inson.  111  Ma  257.  20  a  W.  R.  34] 

Dale  v.  a,  27  Ala.  8t    See  Cole  u  a,  *Rez  v.  Brioe,  Rus&  &  Ry.  45a 

9  Tex.  42.  And  see  1  Hale,  P.  C.  552;  1  Qab. 

«  Post,  §  285.  Grim.  Law,  17a 

«Rex  V.  Egginton,  2  R  ft  P.  508;  ^Rex  v.  P&ine,  7  Car.  &  P.  135; 

&  a  nom.  Rex  v.  Egginton,  2  East,  Com.  v.  Trimmer,  1  Mas&  476;  Reg. 

P.  a  494,  666,  2  Leach,  913;  B.  v.  v.  Howell,  9  Car.  ft  P.  487. 

Toole,  29  Conn.  342,  [76  Ana.  D.  602;]  >Rex  v.  Bennett,  Ru8&  ft  Ry.  289; 

Quinn  v.  P.,  71  N.  Y.  561,  57a  Rex  v.  Davis,  Russ.  ft  Ry.  822L 

[Cellar.— As  to  oellars,  see  Mitch- 
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taken  into  the  account.  If  under  one  of  his  roofs  there  are 
apartments  of  any  sort  not  occupied  by  him,  they  are  no  more 
his  place  of  abode  than  where  they  are  under  a  separate  roof. 
But  if  there  is  an  internal  communication  from  his  rooms  to 
them,  and  they  are  not  the  dwelling-place  of  any  other  occu- 
pant, they  are,  within  the  reasons  of  the  law  of  crime,  parcel 
of  his  dwelling-place;  because  the  internal  communication  cre- 
ates the  exact  hazard  which  would  arise  from  a  vacant  room 
opening  into  the  public  way  on  the  one  side^,  and  into  his  rooms 
on  the  other.  If  the  apartments  are  used  for  habitation  by  the 
person  occupying  them,  then,  as  they  are  such  person^s  dwelling- 
house,  they  cannot  be  that  of  his  neighbor.'    Hence, — 

§  283.  Doctrine  of  reason^  defined.—  In  reason,  whether  a 
man's  abode  consists  of  a  cluster  of  separate  buildings,  or  of 
separate  rooms  under  one  roof,  the  result  is  the  same.  And 
it  is  that  the  abode — the  dwelling-house  —  extends  only  to 
buildings  and  rooms  used  either  directly  for  habitation  or  as 
auxiliary  thereto;*  with  this  single  exception,  that,  where  the 
walls  of  the  dwelling  inclose  other  premises  connected  by  an 
internal  communication  with  the  rooms  lived  in,  such  premises, 
if  not  the  abode  of  another  person,  are,  though  occupied  by  an- 
other, parts  of  the  dwelling-house  with  which  they  conneot 

§  284.  Oat-buildings. —  In  determining  what  out-buildings 
are  in  law  parcel  of  the  dwelling-house,  the  following  will  be 
helpful :  — 

ZTsedJbr  sleeping. —  All  that  are  habitually  used  for  sleeping 
are  believed  to  be  either  such'  or  separate  dwelling-house^^  ac- 
cording to  principles  already  explained,  however  severed  from 
the  main  structure  by  distance  or  otherwise. 

Separated  by  way  or  another^ s  land. —  No  out-building  not 
used  for  sleeping  is  parcel  of  the  dwelling-house,  if  separated 
by  a  public  passage-way  or  road,  however  narrow;*  or  by  in- 

1  As  to  this  last  point,  upon  author-  v.  Mordeoai*  68  N.  GL  207;  S.  u  Jen- 

ity»  Bee  powt,  §  287.  kina»  6  Jones  (N.  Q.\  430;  a  v.  Out- 

^  As  to  this  point,  on  authority,  see  law,  72  N.  GL  598;  Page  u  Com.,  26 

i^^  §§  285, 286.  Qrat  94a 

sn.  S.  V.  Johnson,  2  Cranch,  C.  C.        «Rex  «.  Turner,  1  Leach,  805;  Bex 

21 ;  S.  V.  Wilson,  1  Hay w.  248.    And  v.  Westwood,  aupra;  Ex  parte  Vin- 

consult  and  compare  Rex  v.  West-  cent,  26  AUu  145;  [S.  v,  Jones^  106 

wood,  Bussr  &  By.  ^5;  S.  v.  Samp-  Mo.  302,  17  a  W.  B.  866.] 
son,  12  &  a  567,  [32  Am.  B.  518;]  a        »  Bex  u  Westwood,  Buss.  &  By.  495; 
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tervening  land,  occupied'  by  another  person.*  Soch  appeofr^^ 
at  least,  to  be  the  legal  rale,  and  it  seems  reasonable;  for  why 
sfaoald  a  man  be  protected  in  an  ont-building  as  being  parcel 
of  his  mansion,  if  he  himself  has  disconnected  it  from  the  man- 
sion in  a  way  which  gives  strangers  the  right  to  pass  between  ? 

§  285.  Same  inclosare. —  A  separate  building  within  tho 
same  inclosure  is  to  be  regarded  as  a  part  of  the  dwelling- 
house,  if  reasonably  near,  and  occupied  by  the  same  person ; 
even  though,  according  to  the  English  authorities,  and  some 
of  the  American  ones,  it  is  used  for  a  totally  different  purpose; 
as  a  warehouse,  goose-house,  shop,  or  store."  But  where,  in 
the  latter  case,  a  third  person  is  the  occupant,  it  ceases  to  be 
parcel  of  the  dwelling-house,  even  though  under  the  same  roof, 
yet  having  no  internal  communication.'  And  Hale  seems  to 
have  deemed  that,  to  make  an  out-building  a  portion  of  the 
mansion,  it  must  be  held  under  the  same  title  ;^  but  this  dis- 
tinction has  small  support  in  principle,  and  it  is  not  favored  by 
later  writers.*  In  principle,  too,  as  we  have  seen,'  a  separate 
building,  or  separate  room  in  the  same  building  with  no  inter- 
nal* communication,  used,  like  a  store  or  shop,  otherwise  than 
for  purposes  connected  with  habitation,  cannot  be  deemed  par- 
cel of  the  dwelling-house ;  and  so  are  a  part  of  our  American 
adjudications.^    Again, — 

Statutory  changes. —  In  England,  since  1827,  by  7  and  8  Geo. 
4  (ch.  29,  §  13),  reafllrmed  by  24  and  25  Vict.  (oh.  96,  §  53),  for 
an  out-building  to  be  parcel  of  the  dwelling-house  in  burglary 
and  the  like,  there  must,  though  it  is  within  the  same  curti- 

Com.  V.  Eetabrook,  10  Pick.  298,  Bex  Law,  185;  Pond  v.  P.,  8  Mioh«  150; 

u  Garland,  2  East,  P.  C.  498,  612,  1  [Wait  v.  S.,  99^  Ala.  164^  18  S.  R.  684] 

Leach,  IH  1  Hawk.  P.  a  (Curw.  ed.),  ^Anie,   §280;   Rex  v.  Gibson,    1 

pcl84,  §  2a    And  see  a  v.  Jenkins,  6  Leach,  867,  2  Bast,  P.  C.  50a 

Jones  (N.  C),  480.  « 1  Hale,  P.  a  559. 

iPoweU  u  Prioe,  4  C  R  106.    See,  •2  East,  P.  a  494;  1  Qabw  Crim. 

however.  Rex  v,  Walters,  1  Moody  18.  Law,  178,  note. 

a  Rex  t?.  Llthgo,  Rufls.  &  Ry.  867,  in  « Ante,  8§  283,  28a 

which  case,  however,  the  warehouse  ^S.  u  Langford,  1  Dev.  258;  Ar- 

was  under  the  same  roof;  Rex  v.  mour  v,  S.,  8  Humph.  879;  S.  v.  Ginns, 

Chalking,  Russ.  &  Ry.  384;  Rex  v.  1  Nott  &  McC.  688;  Hollister  v.  Com., 

Claybum,  Ru8&  &  Ry.  800;  Rex  v.  00  P&  St.  lOa    And  see  Com.  v.  San- 

Hanoook,  Russ.  &Ry.  170;  Rex  t7.  Gib-  dens,  6  Leigh,  751;  Quinn  v.  P.,  71 

son,  1  Leach,  857,  2  East,  P.  O.  508;  N.  Y.  561,  [27  Am.  R.  87;]  P.  t?.  Snyder, 

Rex  V,  Walters,  1  Moody,  13;  P.  v,  2  Park.  Cr.  28. 
Parker,  4  Johns.  124;  1  Deac  Crim. 
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lage,  ^^  be  a  commanication  between  such  building  and  dwell- 
ing-house, either  immediate  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  the  one  to  the  other."  *  It  is 
not  clear  how  far  this  statute  alters  the  law  in  cases  where  the 
two  apartments  are  under  one  roof.'  In  Maine,  by  statute,  "no 
warehouse,  barn,  or  other  out-house,  shall  be  deemed  a  dwelling- 
house  or  part  of  a  dwelling-house,  unless  the  same  shall  be 
joined  to  or  connected  and  occupied  with,  and  as  a  part  of,  the 
dwelling-house;"'  and  there  are,  perhaps,  like  provisions  in 
some  of  the  other  states.^ 

§  286.  No  inclosnre. —  Under  the  unwritten  law,  to  render 
an  out-building  a  part  of  the  dwelling-house  there  need  be  no 
common  inclosure ; '  though,  where  there  is  none,  the  question  is 
more  difficult.  It  then  depends  mainly  on  proximity  and  use. 
A  store  twenty  feet  away,  with  no  fence,  was  held  not  to  be 
protected  as  part  of  the  mansion ;  •  and  perhaps  we  may  conclude 
as  a  question  of  authority,  certainly  as  one  of  principle,^  that  no 
separate  structure,  not  tributary  to  habitation,  will  be  so  pro- 
tected, unless  within  an  inclosure.*  But  the  privy,*  bam,  car- 
riage-house, woodshed  and  buildings  of  the  like  character,  being 
in  their  nature  serviceable  in  respect  of  abode,  are  to  be  regarded 
as  parcel  of  the  mansion-house,  though  uninclosed,  if  situated  at 
a  reasonable  distance,  and  with  nothing  intervening.'*  The  out- 
buildings, according  to  the  English  books,  are  required  to  be 
simply  within  the  curtilage  of  the  dwelling-house."    Now, — 

Curtilage — is  not  a  word  of  exact  meaning.  It  does  not  ex- 
clude the  idea  of  a  wall  or  fence ;  '^  nor,  on  the  other  hand,  does  it 

1  So  in  Ireland,  by  9  Gea  4,  ch.  55.  Wilson,  1  Hayw.  242;  &.v.  Shaw,  81 

See  1  Gab.  Grim.  Law,  17a  Ma  523;  Pond  v.  P.,  8  Mioh.  15a 

sRez  t;.Higg8,2  Gar.&K822;  Rex  *P.  v.  Parker.  4  Johns.  424;  a  u 

V.  Burrowes,  1  Moody,  274;  Bex  v.  Tujv  Ginns,  1  Nott  &  McQ  588;  [Draughn 

ner,  6  Car.  &  P.  407.    And  see,  regard-  u  a,  76  Mis&  674^  26  a  R.  15a] 

ing  this  statute,  Reg.  v.  Fletcher,  2  7  Ante,  g  28a 

Car.  &  K  215.  ^  And  see  Anonymous,  J.  EeL  84 

SR  a,  oh.  155,  §12.  BCastle'sCase,lHale,P.  a55a 

*  [See  Michigan  construction  of  the  ^^'See  ante,  §  284.    And  see  a  v, 

descriptive  phrase  "  pot  adjoining  to  Whit,  4  Jones  (N.  C.\  849. 

or  occupied  with  a  dwelling-house.*'  ^^  1  Hawk.  P.  C.  (Curw.  ed.),  pb  184^ 

Moore  v.  P.,  47  Mich.  689, 11  N.  W.  R.  §§  21,  22;  2  East,  P.  C.  492;  Rex  u 

415;  P.  V.  Calderwood,  66  Mich.  92,  Brown,  2  East,  P.  (X  498;  1  Hale,  P. 

83  N.  W.  R.  28;  P.  v.  Van  Dam,  107  O.  55a 

Mich.  425,  65  N.  W.  R.  277.]  »  Com.  v.  Barney,  10  Gush.  480;  P. 

•a  u  Twitty,  1  Hayw.  102;  a  v.  v.  Gedney,  10  Hun,  15t 

812 


€H.  XXVII.]  PABTIOULAB  WOSD6  AND  PHBASB8.       [§§  287,  288. 

require  any  sort  of  precise,  visible  bound.*  An  American  court 
has  defined  it  to  mean  '^  a  space  necessary  and  convenient,  and 
habitually  used  for  the  family  purposes,  the  carrying  on  of  do- 
mestic employments;  it  includes  the  garden,  if  there  be  one,  and 
need  not  be  separated  from  other  lands  by  fence."  *  There  are 
no  definable  dimensions  of  grounds  which  it  requires.'  But 
what  lies  away  from  the  dwelling-house  with  a  public  road  in- 
tervening is  not  within  the  curtilage.* 

§  287.  Separate  families  —  Lodgers. — Where  a  building  is 
occupied  by  separate  families,*  or  where  the  whole  of  it  is  let 
to  lodgers,*  each  several  apartment  is  in  law  the  dwelling-house 
of  the  occupying  family  or  lodger;  and  the  door  leading  thereto 
from  the  common  hall  is  deemed  its,  or  an,  outer  door.*^  But  if 
the  owner  lets  to  lodgers  some  of  his  rooms,  retaining  for  hab- 
itation the  residue,  the  whole  is  considered  in  law  as  his  dwell- 
ing-house ;  *  the  ownership  in  an  indictment  is,  in  general,  laid 
in  him ;  *  and  the  door  to  a  lodger's  room  is  not  an  outer  door 
for  protection.** 

§  288.  In  brief^  as  to  dwelling-honse. —  Such,  in  general,  is 
a  dwelling-house  under  both  the  written  and  the  unwritten 
laws.  But  the  nature  of  the  particular  question,  or  the  special 
terms  of  a  statute,  may  cause  some  variations.^* 

Uvey  V.  a,  61  Ala.  68;  [Washing-  'Rex  v.  Ball,  1  Moody,  80;  Anonj- 

ton  V.  a.  83  Ala.  81,  2  a  B.  856;  P.  v.  mous,  J.  Kel.  88,  84;  Rex  v.  Taylor, 

Aplin,  86  Mioh.  398,  49  N.  W.  R.  148;  RuB&  &  Ry.  418;  [P.  tx.  Horrigan,  68 

Anderson's  Law  Dictionary,  801.]  Mich.  491,  86  N.  W.  R.  286.] 

>a  t7.  Shaw.  81  Ma  52a    And  see  •Grim.  Pra,  II,  g  188:   Rodgers  v, 

Reg.  V,  Gilbert,  1  Gar.  &  K  84;  P.  v.  P.,  86  N.  Y.  860.  [40  Am.  R  648;] 

Taylor,  2  Mich.  250;  Ivey  v.  B.,  supra;  Markliam  v,  a,  25  Ga.  52.    And  see 

Bryant  u  a,  60  Ga.  85a  a  v.  Qark,  42  Yt.  629;  Rex  v.  Haw- 

<  Edwards  v.  Derrickson,  4  Dutcher,  kins,  2  East,  P.  C.  501 ;  Rex  v.  Picket, 

89.  2  East,  P.  C.  501;  Rex  v.  Maynard,  2 

*  Corkendall  v.  P.,  86  Mich.  80a  East,  P.  G.  501 ;  Rex  v.  Jones,  1  Leach, 
sstedman  v.  Grane,  11  Met  295;  687,  2  East,  P.  C.  504;  a  v.  Gurtis,  4 

Rex  V.  Bailey,  1  Moody,  2a    See  also  Dev.  A  Bat  222;  [a  v.  Leedy,  95  Ma 

Langdon  v.   Fire   Department,    17  76,  8  a  W.  R.  245;  a  u  O'Neill,  21 

Wend.  284;  Dale  v.  a,  27  Ala.  81.  Greg.  170,  27  Paa  R.  108a] 

*  Rex  u  Trapshaw,  1  Leach,  427,  2  ^^  Lee  v,  Gansell,  suprcu 

East,  P.  G.  506,  780;  Rex  v.  Rogers,  1  i^Anfe,  §  242a;  Page  v.  Gora.,  26 

Leach,  89,  2  East,  P.  C  50a  Grat  948;  a  v.  Troth,  7  Vroora,  422; 

^Mason  t?.  P.,  26  N.  Y.  200;  P.  «l  a  v.Troth,5  Vroom,877;  /nwLam- 

Bush«  8  Park.  Gr.  652;  Lee  v.  GanselU  mer,  7  Bis.  26SL 
Lofft,  874,  882;  a  a  nom.  Lee  v.  Gan- 
sel,  Gowpi  1. 
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§  289i  Soase. —  The  word  "  house  "  inoludag,  we  have  seea,^ 
whatever  ^^dwelling-house"  or  ^^mansion-house"  does,  and 
something  more;  and  it  is  the  proper  word  in  common-law  in- 
dictments for  arson.  But  some  of  the  statutes  against  arson 
have  ^^dwelling-house; "'  therefore  this  term  is  required  in  in* 
dictments  under  theih.'  How  much  broader  '^  house  "  is  thaa 
^'  dwelling-house  "  the  authorities  do  not  define;  but  the  former, 
in  a  statute  prescribing  the  qualifications  of  voters,  was  held  U> 
include,  as  the  latter  would  not,^  a  building  entirely  completed, 
intended  for  habitation,  yet  not  actually  so  used.*  A  building 
not  finished  for  use,*  or  not  built  for  habitation,^  is  not  in  law 
a  house;  and  whether  it  would  be  arson  to  bum  one  so  finished 
before  it  had  been  slept  in  the  books  do  not  seem  distinctly  ta 
disclose.*  Under  the  statutory  word  "  dwelling-house  "  it  would 
not  be ;  *  and  there  is  some  authority  for  saying  that  under 
'^  house,"  actual  occupancy  is  essential.^* 

Jail  as  house. — A  prison  or  common  jail  also,  we  have  seen,^^ 
is,  when  inhabited,  both  a  dwelling-house  and  a  house." 

Ctmroh. —  A  country  church  has  been  held  to  be  a  ^'  house  " 

I  Ante,  §  277.  §  277.    [<<  A  house  is  any  building  or 
*P.  V,  Cotteral,  18  Johna  116;  Reg.  structure  erected  for  public  or  pri- 
V,  Fletcher,  2  Car.  &  K.  215;  Com.  u  vate  use,  of  whatever  material  con- 
Barney,  10  Cush.  478;  P.  t^  Orcutt»  1  structed,"  the  court  holding  a  rude 
Park.  Cr.  252.  structure  oonsistingof  a  wagon  sheet 
sCrim.  Pnx,  Ilr  8  S4;  S.  u  Sutdiffe,  stretched  from  poles  erected  in.  the 
4  Stioh.  872.  ground*  with   ends   barricaded  by 
4  Ante,  g  279L  wooden  boxes,  to  be  within  the  statu- 
>  Daniel  v.  Coulsting,  7  Man.  ft  G.  tory  tenn.    Favro  u  &,  89  Tex.  Cr. 
122.    The  like  meaning  was  given  R  452,  48  6L  W.  R  982^  78  Am.  St 
to  **  house "  in  a  California  statute  R.  MMX] 

against  burglary.     P.  u  Stickman,  ^  Reg.  v,  England,  1  Car.  ft  K  533. 

84  CaL  242;  [a  u  Dan,  18  Ney.  846,  *See,  however,  a  v.  McOowan,  Els- 

4  Paa  R  886;  Albritton  v.  a  (Tex.  Cr.  more  v.  St  Bria veils,  Daniel  v.  Coul- 

R),  26  a  W.  R  808;  Grimes  v.  a,  77  sting,  and  Surman  t^  Dariey,  miprcu 

G«u  762.]  sCom.  u,  Barney,  10  Cush.  478;  a 

«  Elsmore  v.  St  Briavells,  8  R  ft  C.  v.  Wolf enberger,  20  Ind.  242. 

461,  2  Man.  ft  R  514,  explained  in  lo  Reg.  u  EdgeU,  11  Cox,  C.  C,  182; 

Daniel  v.  Coulsting,  7  Man.  ft  G.  122;  [a  v,  Williams,  12  Ma  App.  501;  Big^ 

Reg.  V.  England,  1  Car.  ft  E.  588;  a  ham  v.  a,  81  Tex.  Cr.  R  244  20  a  W. 

V.  McGowan,  20  Conn.  246,  [52  Am.  R  577.] 

D.  386;]  Surman  u  Dariey,  14  M.  ft  ^^Ante,  §§  207,  279L 

W.  181.    No  doubt  however,  such  a  i^  Rex  v.  Donnavan,  1  Leach,  60;  &  a 

building  would  pass  by  the  word  nonu  Rex  t^  Donnevan,  2  East,  P.  G» 

"  house  "  in  a  deed  or  will    See  ante,  1020;  anUt  g  207,  note. 
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other  than  an  ^^  out-hoase ''  op  a  ^'  dwelling-house/'^  in  statutory 
arson«^ 

Out'iuUdings. —  The  doctrine  of  the  oat-buildings,  already 
considered,'  haa,  in  a  general  way,  the  same  application  to 
"  house "  as  to  " dwelling-house; "  but  whether  there  may  not 
be  minor  difSerences  the  authorities  do  not  clearly  disclose. 
Thus,  like  "  dwelling-house  "  in  burglary,  so  "  house  "  in  arson 
"  extends  at  common  law,  not  only  to  the  very  dwelling-house 
but  to  all  out-houses  which  are  parcel  thereof,  though  not  ad- 
joining thereto,  nor  under  the  same  roof."  *  One  method  of 
determining  whether  or  not  an  out-house  is  parcel  of  the  dwell- 
ing-house has  been  held  to  be,  to  inquire  whether  the  burning 
of  it  would  endanger  the  main  structure.^    As  to  the  — 

Bam — (Arson). —  It  is  arson  at  the  common  law  to  bum  a 
barn  containing  hay  and  grain,  even  where  not  parcel  of  the 
mansion-house.*  But  we  have  no  authorities  for  deeming  the 
word  house  alone  adequate,  in  an  indictment,  to  describe  such 
a  bam,  and  it  seems  not  to  be.* 

§  290.  Cafttle.—  The  habitation^  often  termed  the  ''  castle  " 
of  its  occupant,^  which  he  may  defend  from  an  intruder  to  the 
taking  of  life,*  and  which  only  under  limitations  can  be  broken 
to  make  an  arrest,*  is  probably  commensurate,  or  nearly  so, 
with  the  dwelling-house  in  burglary.  For  example,  an  old  case 
decides  that  a  bam  outside  of  the  curtilage  may  be  broken  to 
serve  a, Jleri  facias;  but,  the  report  adds,  the  judges  were  agreed 
that,  if  it  had  been  parcel  of  the  mansion,  it  could  not  have 

1  Watt «.  a,  61  Oa.  66.    See  Grim.  ^Hiies  v.  Shrewsbury,  8  East,  457. 

Law,  II,  §  165;  Jn  7*0  McCosker,  63  As  to  a  sohool-house,  see  Wallace  v, 

N.  Y-  a  SOU  4V  App.  Div.  IIL  Young,  5  T.  R  Monr.  155;  [S.  v.  South, 

^Ante,  §  284  et  seq,  186  Ma  678,  88  a  W.  B.  716;  Bamett 

S2  East^P.  C.  lOdO;  HUes  v.  Shrews-  v.  a,  38  Ohio  St  7;  a  v.  BedeU,  65 

bury,  8  East»  457;  4  BL  Ck>m.  221.  Vt  541,  27  Atl.  R.  2Ua 

And  see  a  u  Sandy,  8  Ire.  570;  a  v.  ^  Ante,  ^  277. 

Terry,  4  Dev.  A  Bat.  186;  a  v.  Stew-  »CrinL  Law,  I,  §  858;  H  §  707. 

art,  6  Conn.  47;  Chapman  v.  Com.,  5  •Crim.  Pra,  I,  §§  194-205;  4  BL 

Whart  4^,  [84  Am.  D.  565:]  Palmer  Com.  228;  Curtis  v.  Hubbard,  1  Hill 

u  a,  7  Coldw,  81;  Curkendall  v.  P.,  (N.  Y.\  886,  4  HiU  (N.  Y.),  487,  [40 

86  Mich.  809.  Am.  D.  292;]  Semayne's  Case.  5  Ca 

«  Gage  u  Sheiton,  8  Rich.  242.  91,  Yelv.  (Met  ed.)  29, 1  Smith,  Lead. 

^idale^P.  C  567;  Sampson  V.  Com.,  Cas.  89,  Broom,  Leg:  Max.  (2d  ed.) 

6  Watts  &  a  885;  Bex  v.  Reader,  4  821;  1  East,  P.  a  821. 
CSar.  &  P.  245w 
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been  broken.*  Though  this  case  has  been  partly  misunderstood 
by  Viner'  and  some  others,'  we  may  infer  from  it,*  from  the 
reason  of  the  law,  and  the  rule  in  burglary  having  been  referred 
to  as  furnishing  a  parallel  in  other  particulars,*  that  the  habita- 
tion is  the  same  in  both.    Moreover, — 

Breaking  in  arrest  and  "burglary,  compared, —  Whatever 
would  be  a  breaking  in  burglary  —  as  lifting  the  latch  of  a 
door  having  no  other  fastening,'  or  obtaining  an  entrance  by 
falsehood  and  craft  ^ — is  such  also  in  arrest.  And  the  same 
protection  continues  in  both  during  a  temporary  absence  of  the 
occupant.'  But  there  is  one  difference:  after  an  entry  not  im- 
properly made,  the  breaking  in  burglary  may  be  of  mere  inside 
doors ;  •  yet,  to  effect  an  arrest,  an  officer  is  then  permitted, 
after  demand  and  refusal,  to  break  such  doors.^'  So  there  are 
various  rules  as  to  when  an  officer  may  break  into  a  dwelling- 
house,  and  when  not,  having  no  analogies  in  the  law  of  burg- 
lary." 

§291.  Other  terms:— 

Out-house. —  This  word  occurs  in  various  statutes  against 
arson,  larceny  and  house-breaking.  It  denotes  a  building  con- 
tributory to  habitation,  separate  from  the  main  structure,  either 
within  or  without  the  curtilage,  and  so  by  the  common-law 
rules  either  parcel  of  the  dwelling-house  or  not;**  yet  not  one 

1  Penton  v.  Brown,  1  Kelx  698;  a  a  GaDsel,  Cowp.  1,  0,  7;  Broom,  Leg. 

nom.  Penton  v.  Browne,  1  Sid.  I861.  Max.  (2d  ed.)  825;  Stedman  v,  Crane» 

'19  Vin.  Abr.  48a  11  Met  295;  a  v.  Thackam,  1  Bay, 

*  Burton  u  Wilkinson,  18  Vt  186,  858;  Hubbard  v.  Mack,  17  Johna  127; 

189.  [46  Am.  D.  145.}  WiUiams  v.  Spencer,  6  Johna  852. 

4  Haggerty  v.  Wilber,  16  Johna  287,  ^^  See,  as  to  these  rules,  De  Graffen- 

[8  AnL  D.  821.]  reid  v.  Mitchell,  8  McCord,  506»  [15 

>  Lee  V,  Gansei,  Cowp.  1;  Curtis  «l  Am.  D.  648;]  Walker  v.  Fox,  2  Dana, 

Hubbard,  1  HiU  (N.  Y.),  336>  [4  HiU  404;  Curtis  v.  Hubbard.  1  HiU  (N.  Y.), 

(N.  Y.),  487,  40  Am.  D.  292.]  886,  [4  Hill  (N.  Y.X  487,  40  Am.  D. 

«  Curtis  V.  Hubbard,  1  Hill  (N.  Y.X  292;]  a  v.  Thackam,  supra;  Piatt  v. 

836,  4  HiU  (N.  Y.),  487,  [40  Am.  D.  Brown,  16  Pick.  558;  Keith  v.  John- 

292;]  P.  V.  Hubbard,  24  Wend.  869,  son,  1  Dana,  604  [25  Am.  D.  167;] 

[85  AnL  D.  62a]  Oystead  v.  Shed,  18  Masa  520,  [7  Am. 

7  Parke  v.  Evans,  Hob.  62a;  post,  D.  172;]  Ilsley  «.  Nichols,  12  Pick. 

§  812.  270,  [22  Am.  D.  425;  a  «l  Mooney,  115 

8Curti8  V.  Hubbard,  4  HiU  (N.  Y.),  N.  a  709,  20  a  R  R  182.] 

437,  [40  Am.  D.  29a]  »a  v.  Brooks,  4  Conn.  446;  Bex  v. 

•Crim.  Law,  H,  g  97;  1  Hawk.  North,  2  East,  P.  Q  1021;   Reg.  v. 

P.  a  (Curw.  edX  p.  181,  §  6.  White,  2  Crawf.  &  Dix,  G  a  479; 

10  Grim.  Pra,  I,  §g  200,  201;  Lee  v.  Rex  v.  Winter,  Rusa  A  Ry.  295;  Bex 
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not  thus  contributory,  or  one  too  remote.*  A  rude  structure  — 
for  example,  a  thatched  pignsty  —  may  be  an  out-house,  yet  it 
must  be  in  some  sense  a  complete  building.' 

Outrhouse  where  people  resort —  It  having  been  made  in  Ala- 
bama an  offense  to  play  at  cards  in  any  "  out-house  where  peo- 
ple resort,"  an  unoccupied  storehouse,  constituting  one  of  a  con- 
tinuous line  of  buildings  fronting  on  the  street,  was  held  to  be 
within  the  statute.' 

V.  Stallion,  1  Moody, '398;  Reg.  ix  S.,  115  Ala.  603,  32  a  R  479.   But  see 

Janes,  1  Car.  &  K  398;  &  a  nom,  Stockton  v,  a  (Tez.  Cr.  R.),  44  a  W. 

Reg.  V.  Jones,  2  Moody,  308.  Andaee  R.  509.] 

Jones  v:  Hongerford,  4  GUI  &  J.  402;  Within  protection  of  dwelling.— 

Hiles  V.  Shrewsbury,  3   East,  457;  As  to  what  is  an  out-house  "within 

[Sirk  vt  a,  28  Tex.  Ap.  432, 13  a  W.  the  protection  "of  the  dwelling-house^ 

R.  647;  McHatton  v.  C,  7  Ky.  Law  R.  see  Bryant  v.  a,  60  Ga.  35a 

47;  Price  v.  Cona.  (Ky.),  25  a  W.  R.  Stable.—  As  to  what  is  a  *♦  stable." 

1062.]  see  Rex  v.  Haughton,  5  Gar.  <fe  P.  555; 

1  Rex  n  Haughton,  5  Car.  &  P.  555;  Reg.  v.  Colley,  2  Moody  &  R.  475;  Or- 

Rex  tJL  Parrot,  6  Car.  &  P.  402;  Els-  reU  v.  P.,  94  111.  456,  [84  Am.  R.  241.] 

more  u  St  Briavells,  8  B.  &  C.  461;  Erection  —  8hed.— For  what  is  an 

Anonymous,  1  Lewin,  8;  Rex  v.  El-  "erection,''8eeReg.t?.  Whittingham, 

lison,  1  Moody,  336;  Rex  v.  Woodward,  9  Cftr.  &  P.  234;  McGary  v.  P.,  45  N. 

1  Moody,  828,  325;  a  v.  Bailey,  10  Y.  153;  [P.  v,  Richards,  108  N.  Y.  137, 

Conn.  144,  overruling  S.  v.  O'Brien,  2  15  N.  R  R.  371,  2  Am.  St  R  373;] 

Root,  516.    Yet  in  a  v.  Brooks,  4  "shed,*'  *' erection  used  in  carrying 

Conn.  446, 448, 449,  one  of  the  judges,  on  trade,"  Reg.  v,  Amos,  Temp^  &  M. 

after  observing  that  '<a  barn  is  an  422,  2  Den.  G C. 65, 16  Jur.  90, 20  Law 

out-house,  and  not  the  less  so  because  J.  (N.  a)  M.  C.  103,  1  Eng;  "L.  &  Eq. 

it  is  so  remote  from  the  mansion-  592;  Reg.  u  Colley,  2  Moody  &  R. 

house  as  not  to  be  deemed  parcel  of  475. 

it,"  added:    '*It8  contiguity  or  re-  Cottage.— For  the  meaning  of  the 

moteness  enters  not  into  the  idea  word  "  cottage,"  see  Rex  v.  Pattle,  1 

whether  it  is  an  out-house,  but  merely  Stra.  405. 

into  the  question  whether  it  is  parcel  Appurtenances.—  For    "  appurte- 

of  the  mansion."    [A  tobacco  barn  nances,"  Cohl  u  Estabrook,  10  Pick, 

is  not  an  out-house.    White  v.  Com.,  293;  [Empire  Land  &  Canal  Ca  v. 

87  Ky.  454,  9  a  W.  R.  303;  Whalen  Board,  eta,  1  Cola  Ap.  205, 28  Paa  R. 

V,  Com.  (Ky.),  32  a  W.  R  1095.]  482;  Fond  du  Lac  Water  Ca  v.  City 

'Reg.  V.  Jones,  2  Moody,  308;  s.  a  of  Fond  du  Lac,  82  Wi&  322, 52  N.  W. 

nom.  Reg.  v.  James,  1  Car.  &  K  303;  R.  439, 16  L.  R.  A.  581.    As  to  when 

Rex  V.  Ellison,  1  Moody,  336;  Rex  v.  one  building  is  appurtenant  to  an- 

StaUion,  1  Moody,  398;  Rex  v.  Parrot,  other,  see  RusseU  v.  a,  72  Ala.  222; 

6  Car.  &  P.  402;  [a  v.  Roper,  88  N.  C.  a  u  Anderson,  24  a  C.  109;  a  t*. 

656;  Carter  tx.  a,  106  Ga.  372,  32  a  E.  Johnson,  45  a  C.  83,  28  a  E.  R  619.] 

R  846,  71  AncL  St  R  262.]  Premises.— For  '*  premises,"  Swan 

'Swallow  vt  a,  20  Ala.  3a    And  v,  a,  11  Ala.  594;  a  v.  Black,  9  Ire. 

lee  Wheelock  v.  a,  15  Tex  260;  a  u  378;  Downman  v.  S.,  14  Ala.  242; 

Norton,  19  Tex.  102,  205;  [Downey  v.  Brown  v.  S.,  31  Ala.  353;  Daly  v,  S., 
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§  392.]  BFBOux  imnBFBXE^TioiiB.  [booc  m. 

§  392.  Baildiiig. — The  word  bnildnig,  in  a  statute,  will  al- 
niofit  always  depend  for  its  meaning  in  some  degree  on  the 
particular  subject  and  its  connection  with  other  words.  But 
ordinarily  it  does  not  require  an  absolutely  finished  structure.' 
Yet  if  the  statute  specifies  a  building  erected  for  a  purpose 
named,  it  must  be  in  a  reasonable  degree  completed  to  be  within 
the  terms.'  And,  within  limits  familiar  in  jury  trials,  the  ques- 
tion whether  the  structure  is  sufficiently  complete  is  of  fact  for 
the  jury,  to  be  decided  under  instruction  from  the  court.' 

88  Ala.  481;  Sandy  «l  a,  60  Ala.  16;  be  •'baildiDgs,"  within  the  term  of 

post,  §§  878, 1011, 1000-1068.  the  statute  in  their  respectiT^  juris- 

[8moke-heaBe.— For  *<8moke-  dictions:  Green-houae,  Harris  u  Be 

home,**  see  Wait «.  a,  99  Ala.  164, 18  Pinna,  [1808]  W.  N.  1689,  [1899]  1  Oh. 

a  R  584:  Pressly  v.  a,  111  Ala.  di,  698;  mill-hooae,  Jordan  «.  a,  148  Ind. 

90  a  B.  647.]  429,  41  N.  £.  R.  817;  planing-mill,  a 

iConL  V.  Squire,  1  Met  258;  Rex  v.  v.  Hanly  (Iowa),  81  N.  W.  R  151; 

Worrall,  7  Gar.  &  P.  616;  Reg.  v.  Man-  court-house,  a  v.  Rogers,  54  Kan.  688, 

ning.  Law  R  1  0.  Q  888;  StoTens  v.  89  Paa  R  219;  Lavelle  v.  a,  186  Ind. 

Oonrley,  7  a  B.  (N.  a)  99;  [Williams  288,  86  N.  K  R  186;  buggy-house,  a 

u  a,  105  Qa.  814,  82  a  B.  R  129,  70  v.  Garrison,  62  Kan.  180,  84  Fto  R 

Am.  St  R  82.]  761. 

SMcOary  v.  P.,  45  N.  Y.  158,  160.  The  following  are  not  buildings: 

Said  A  lien,  J.:  ''Abuildingisafabrio  Engine-room,  Kincaid  v.  P.,  189  TIL 

or  edifioe  oonstruoted  for  usa    To  218,  98  N.  R  R  1060;  oemetery  TauH 

erect,  when  used  in  connection  with  of  stone,  built  wholly  above  ground, 

a  house  or  ohurch  or  factory.  Is  to  P.  tx  Richards,  108  N.  Y.  187, 15  N.  E. 

build;  and  neither  can  be  said  to  be  R  871, 2  Am.  St  R  878. 

elected  until  they  are  built,  com-  Bank.— As  to  what  is  a  bank,  see 

pleted."    pb  161.    And  see  Reg.  p,  U.  a  o.  Montreal  Bank,  21  FMR  286. 

Labadie,  82  U.  C.  Q.  R  429;  [Blake-  Oom-orib.— As  to  what  is  a  oom- 

more  v.  Stanley,  180  Maaa  209,  88  N.  orib,  and  what  the  term  includes,  see 

E.  R  690.]  B.V.  Gibson,  97  Iowa,  416,  66  N.  W. 

'Com.  V.  Squire,  supra,  p.  259;  Mo-  R  742;  Metz  v.  a,  46  Nebi  547,  65 

Qarry  v.  P.,  2  Lana  227.   See  further,  K.  W.  R  190;  Thomas  v.  a,  116  Ala. 

as  to  what  is  a  building.  Rex  v.  Noi^  461,  22  a  R  666;  Wood  v.  a,  18  Fla. 

vis,  RusB.  &  Ry.  69;  Rex  u  Pkirker,  1  967;  a  v.  Jeter,  47aa2,24aE.R 

Leaoh, 820, note, 2 East, P.O. 592;  Rex  889;  Bearden  v. a,  95  GkL 459, 20  a £. 

V.  Hiokman,  1  Leach,  818, 2  East,  P.  C.  R  212L    But  a  corn-crib  is  different 

693 ;  Langdon  t^  Fire  Department  17  from  its  materials,  and  an  indictment 

Wend.  234;  Orrell  i;^  P.,  94  UL  466,  for  burning  the  former  will  not  be 

[84  Am.  R  241;]  Cool  u  Horrigan,  2  sustained  by  proof  of  burning  the 

Alien,  159;  [Clark  v.  a,  69  Wia  203,  latter.    Mulligan  tx  a,  25  Tex.  Ap. 

83  N.  W.  R  436,  2  AnL  St  R  732.]  199,  7  S.  W.  R  664,  8  Am.  St  R  485. 

Addition.-^  For  what  is  an  **ad-  Ghioken'honse.— See  Gillock  v.  P., 

dition  to  a  building,"  see  Updyke  v.  171  IlL  307,  49  N.  E.  R  712;  a  v, 

8kilhnan,8Dutcher,181;  at;.Parker,  Schuchmann,  138  Ma  111,  84  a  W. 

6  Vroom,  852.  R  842^] 

[The  following  have  been  held  to 
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OH.  XXYH.]  PABTICULAJt  WORDS  AFD  PfiSASES.      [§§  298-295. 

§  2.93.  Warehouse. —  In  popular  language,  and  by  the  better 
opinion  in  legal,  this  word  signifies  an  apartment  or  building 
for  the  temporary  deposit  of  goods.*  Therefore  a  cellar  wherein 
they  are  kept  to  be  removed  when  wanted  for  sale,'  or  a  rail- 
road depot  for  the  reception  of  goods  and  passengers,'  is  a 
warehouse.  And  that  goods  are  sold  from  it  does  not  prevent 
its  being  such.^ 

§  294.  Storehoiise. —  Of  a  similar  meaning  to  warehouse  is 
"  storehouse."  The  word  "  storeroom,"  in  an  indictment,  has 
been  adjudged  not  to  be  an  equivalent  for  either.  '^  A  store- 
room is  not  necessarily  either  a  storehouse  or  warehouse."*  In 
^North  Carolina,  ^'  storehouse  "  was  held  to  include  a  building 
wherein  are  kept  goods  to  be  sold  at  retail.*  The  Alabama  court 
adjudged,  that  the  upper  room  in  a  building  of  two  rooms,  one 
above  the  other,  accessible  only  by  outside  steps,  and  used  for 
sleeping  by  one  of  two  proprietors  who  jointly  retailed  spiritu- 
ous liquors  in  the  lower  room,  was  within  the  statutory  prohibi- 
tion of  gaming  at  a  storehouse  for  retailing  spirituous  liquors.^ 

§  295i,  Shop  —  Store.—  The  words  "  shop  "  and  "  store  "  are 
not  in  all  respects  perfectly  defined  in  adjudication;  nor,  it  is 
believed,  are  their  meanings  exactly  uniform  in  all  localities. 
Alike  in  England  and  in  our  respective  states,  a  structure  or 
room  wherein  goods  are  kept  and  sold  at  retail  is  a  shop,*  but 

ifiee  Owen  v.  Boyle,  22  Ma  47 ;  Allen  Godfrey,  suprcu    And  see  further,  as 

tJL  &,  10  Ofado  fit  287;  Wilson  «i  &,  24  to  what  Is  a  warehouse,  Hagan  v.  &, 

Conn.  67;  [Webb  u  Coul  (Ky.),  85  a  52  Ala.  873;  Bennett  v.  a.  52  Ala.  870; 

W.  B.  1088;  Hunter  «L  Com.  (Kj.\48  B.  v.  Walker,  28  La.  An.  686;  a  «. 

&  W.  R.  1077;  a  V.  Bueohler,  57  Ohio  Wilson,  47  N.  H.  lOL 

8t  06,  ^  N.  R  a  507.]  SHagar  u  a,  85  Ohio  St  268,  270; 

SBeg.  V.  Hill,  2  Moody  ft  B.  46a  [Benton  v.  Com.,  91  Va.  762,  21  8.  E. 

flee,  howeiFar,Rexix€kKlfrey,2£Mt,  R.  495;  a  v.  Bprague,  149  Ma  409,  50 

P.  C  642, 1  Leaoh*  287.  a  W.  IL-OOl;  Jeffenon  ii  a,  100  Ala. 

<a  «.  J^ohop^  51  Vt  287,  290*  [81  59, 14  a  R.  627;  Maaoa  o.  Com.  (Ky.X 

Am.  B.  690;  Andrews  p,  B.  (Ala.),  SB  41  a  W.  B.  805;  Giyens  ix  a»  40  Fla. 

&  B.  622;  a  V.  Edwards,  109  Ma  280,  28  a  B.  880.] 

616, 19  a  W.  &  91;  Lynoh  n  a,  89  <a  u  Sandy,  8  Ira  67a    And  see 

Ala.  18,7  a  R829.   Frei^t-oar used  Ray  v.  Com.,  12  Bush,  897.   ' 

as  depot  and  warehouse,  Carter  v.  a,  ^  Johnson  u  a,  19  Ala.  527. 

106  Ga.  872,  82a  E.R  34S,  71  Am.St  'Barth  v.  S.,  18  Conn.  482;  Rex  v. 

R  262.    As  to  railroad  car,  see'  Nioh-  Stone,  1  Leaoh,  884, 2  East,  P.  C  648; 

ollsvia,  68Wis.416,32N.W.R543;  Reg.  v.  Sandfinrs,  9   Car.  &   P.  79; 

Hunt  V.  a,  108  Wi&  582,  79  N.  W.  R  Wooster  v.  a,  6  Bax.  538;  Com.  v. 

75tJ  Annis,  15  Gray,  197;  Com.  v.  Biggs, 

«Ray  V.  Cool,  12  Bush,  897;  Rex  v.  14  Gray,  876,  [77  Am.  D.  883;  &  «. 
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§§  296^  297.]  SPECIAL  intesfbbtations.  [book  ni. 

not  one  in  which  they  are  simply  deposited.*  A  mere  work- 
shop, like  a  blacksmith's  shop,  was  by  one  of  the  English  judges 
ruled  not  to  be  a  shop,  because  goods  were  not  sold  from  it;^ 
but  Lord  Denman,  C  J.,  refused  to  follow  this  ruling,  and  held 
that  a  blacksmith's  shop  is  a  shop  within  the  statute  against 
breaking  into  shops  and  stealing  therefrom.'  With  us,  a  shop 
for  the  sale  of  goods  is  often  termed  a  store,^  and  '*  shop  "  and 
"  store  "  are  used  almost  as  equivalents.*  But  they  are  not  ab- 
solute equivalents.*  No  one,  for  example,  would  deem  a  black- 
smith's shop  to  be  properly  designated  as  a  store.  "  We  do 
not  always,"  said  the  New  Hampshire  court,  "  mean  a  store 
when  we  use  the  word  *shop."'^  The  connection  in  which 
the  word  stands  in  the  statute  has  something  to  do  with  the 
question.  Under  the  words  "  a  shop  wherein  goods,  wares  and 
merchandise  are  deposited,"  the  cabin  of  a  vessel  has  in  Con- 
necticut been  held  to  be  included ;  but  some  of  the  judges  have 
disapproved  of  this,  and  probably  if  the  question  were  new  it 
would  not  now  be  so  decided.* 

§  296,  Junk-shop. —  A  city  by-law  having  forbidden  the  un- 
licensed keeping  of  a  "  junk-shop,"  it  was  defined  by  the  court 
to  be  "  a  place  where  odds  and  ends  are  purchased  or  sold."* 

§  297.  Inn  —  Tavern  —  Hotel. —  These  words,  in  their  orig- 
inal use,  differed.  But  they  have  been  gradually  approaching 
one  another  in  meaning;  and  now,  though  they  may  not  per- 
haps be  under  all  circumstances  equivalents  in  pleading,^*  and 

Morgan,  98  N.  C.  641,  8  a  E.  R.  927;  Baker,  11  Q  R  (N.  a)  287.    A  charge 

Ghreen  v,  a,  66  Ark.  886, 19  a  W.  fi.  of  breaking  into  a  store  where  goods 

105CL]  are  kept  for  use,  sale  and  deposit  is 

1  Rex  V,  Stone,  suprtL  not  sustained  by  proof  of  breaking 

2  Reg.  V.  Sanders,  fmprcL  into  a  mere  counting-room.     P.  v, 
» Reg.  V,  Carter,  1  Car.  &  K  17a  Marks,  4  Park.  Cr.  15a 

4  Com.  v.  Annis,  suprcL  Counting-house.— As  to  the  mean- 

»  Barth  v,  S.,  «tfpra.  ing  of  the  word  "  counting-house,*' 

«Sparrenberger  v.  a,  58  A1&  481,  see  Reg.  v.  Potter,  2  Den.  a  C.  285, 15 

[25  Am.  R  64a]  Jur.  498,  20  Law  J.  (N.  a)  M.  Q  170, 

7  a  v.  Canney,  19  N.  H.  135.    And  4  Eng.  L.  &  Eq.  575. 

see  Com.  v,  Lindsey,  10  Mass.  158;  [*'Door/' — As  to  what  constitutes 

Com.  V,  McMonagle,  1  Mass.  517;  [S.  a  door,  see  a  v.  McBeth.  49  Kan.  584, 

V,  Hanlon,  82  Oreg.  95, 48  Pac.  R.  85a]  81  Paa  R  145.] 

•  a  V.  Carrier,  5  Day,  181;  Rex  v.  >  Charleston  v.  Goldsmith,  12  Rich. 

Humphrey,  1  Root,  6a    See  also  Wil-  470. 

son  V,  a,  24  Conn.  57;  a  v,  Bailey,  10  ^^  Jones  «.  (>ibom»  2  Chit  484 

Conn.  144b     And   see  Wiltshire  v, 
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OH.  XXYII.]  PABTICULAS  WOBDS  AND  PHRASES.  [§  297. 

though  ^'  inn  "  is  the  most  nicelj  technical  of  the  terms,  they 
are  for  most  purposes  in  legal  signification  identical.^  An  inn, 
tavern  or  hotel,  therefore,  is  a  place  for  the  general  entertain- 
ment of  all  travelers  and  strangers  who  apply,  paying  a  suitable 
compensation.  It  may,  but  need  not^  be  for  the  accommoda- 
tion also  of  their  horses  and  carriages.'  A  coffee-house '  is  not 
an  inn;  neither  is  a  restaurant,*  or  a  private  boarding-house,' 
or  a  house  for  private  lodgers;*  nor  is  one  for  entertaining 
company  occasionally,^  as  at  a  watering-place  during  a  portion 
of  the  year; "  nor  a  steamship  carrying  for  hire  passengers  who 
pay  a  round  sum  for  transportation,  board  and  lodging.*  A 
license  neither  makes  its  possessor  an  innkeeper  nor  prevents 
his  being  suoh.^*    One  to  be  a  tavern-keeper  need  not  sell  intoxi- 

^Hall  «.  a,  4  Hanfaig.  (Del)  182,  Manr.    72,    [48  Am.  D.  416;]  P.  v. 

140;  Crown  Point  t^  Warner,  8  HUl  Jones,  supra;  Walling  u  Potter,  85 

(N.  Y.X  150, 156, 157;  Carpenter  v.  Tay-  Conn.  188;  Reg.  v.  Rymer,  nupra; 

lor,  1  Hilton,  198:  St  Louis  v.  Sie-  Com.  v.  Wetherbee,  101  Masa  214; 

grist,  46  Ma  598;    P.  vi  Jones,  54  Krohnv.  Sweeney,  2  Daly,  200;  Crom- 

Barb.  811;   [Anderson,  Law  Diet;]  weU  u  Stephens,  2  Daly,  15;  Winter- 

Bouv.  Law  Diet,  Tavern:  Webster  mute  v.  Clark,  5  Sandt  242. 

Diet,  Hotel     The   case  of  Reg.  u  *P.  t;.  Jones,  54  Barb.  811;  Garpen- 

Rymer,  2  Q.  Bl  D.  186, 18  Cox,  Q  C.  -  ter  v.  Taylor,  1  Hilton,  19a 

878,  would  seem  to  indicate  that  *  Pitt  v.  Laming,  4  Cftmp.  78,  76; 

*<  tavern  "has  not  yet  attained  the  [Sheffer  v,  WiUoughby,  168  lU.  518, 

meaning  of  ''inn"  or  ''hotel''  in  45  N.  E.  R.  258,  54  Am.  St  R  488, 

England.    Said  Kelly,  C.  R:  <*An  84LkR.A.  464;  Lewis  u  Hitohoook, 

inn  is  a  plaoe  'instituted  for  passen-  10  Fed.  R.  4] 

gers  and  wayfaring  men.'    Calye'a  *Willard   u   Reinhardt,  2  R  D. 

Caee,  8   Ca  82l    A   tavern   is  not  Smith,  148;  Kisten  v.  Hildebrand,  9 

within  the  definition."    p.  140  of  Q.  R  Monr.  72,  [40  Am.  Di  642;]  a  u 

R  D.    [Fay  ix  Pacific  Imp.  Ca,  98  Mathews,  2  Dev.  ft  R  424;  [In  re 

CaL  258,  28  Fac  R.  948,  27  Am.  St  Harper,  64N.  Y.  a  524.] 

R.  198,  16  L.  R  A.  188;  Bullock  v.  ^Parkhurst  v.  Foster,  1  Salk.  887, 

Adair,  68  IR  Ap.  80;  Bostick  v.  a,  Carth.  417;  [In  re  Veeder,  65  N.  Y. 

47  Ark.  126, 14  a  W.  R  476;  McCkl-  a  517.] 

man  v.  a,  96  Ala.  98»  11  a  R  408;  ''S.v,  Mathews,  2  Dev.  &  Bat  424. 

Rattenbury  v.   Village   Council  of  See  Com.  v.  Wetherbee,  supra. 

North ville  (Mich.X  80  N.  W.  R  1012;  •Bonner  v.  Welborn,  7  Qa.  296; 

Orchard  u  Bush  ft  Ca,  Div.  Ct  [1896]  Kisten  v.  Hildebrand,  2  R  Monr.  72, 

2  Q.  R  284]  [40  Am.  D.  642;]  Southwood  u  Myers, 

s  Thompson  u  Lacy,  8  R  ft  Aid.  8  Bush,  681. 

288;  Dickerson  u  Rogers,  4  Humph.  •  Clark  v.  Bums,  118  Mass.  275,  [19 

179,  [40  Am.  D.  642;]  Rex  v.  Ivens,  7  Am.  R  45&] 

Car.  ft  P.  218;  Fell  v.  Ejiight,  8  M.  ft  lONorcross  v.  Noroross,  58  Me.  168; 

W.  269;  Kisten  i;^  Hildebrand,  9  R  [Foster  v.  R,  84  Ala.  451,  4  a  R  88a] 
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§  298.]  SPECIAL  nTTEBPBETATIONS.  [bOOK   III. 

eating  liquor,*  —  a  question  on  whieh  the  Ohio  court  divided,* 
and  the  majority  in  South  Carolina  once  held  the  other  way.' 
A  sign  is  not  essential^ 

House  of  entertainment — The  words  "house  of  entertain- 
ment," in  the  Georgia  statute  of  1791,  were  adjudged  to  be 
synonymous  with  "  tavern ; "  meaning  the  same  as  inn  at  com- 
mon law.* 

§  298.  Pabllc  place. — As  seen  in  other  connections,  an  af- 
fray,* or  an  exposure  of  the  person,^  to  be  indictable  at  the  com- 
mon law,  must  be  in  a  "  public  place."  But  the  inquiry  what 
is  a  public  place  most  frequently  arises  in  our  states  under  stat- 
utes against  gaming;  sometimes,  also,  under  other  statutes.  A 
specimen  enactment  is  an  Alabama  one  to  punish  gaming  "  at 
any  tavern  or  inn,  or  store-house  for  retailing  spirituous  liquors, 
or  house  or  place  where  spirituous  liquors  are  retailed  or  given 
away,  or  in  any  public  house  or  highway,  or  at  any  other pvllio 
placej  or  at  any  out-house  where  people  resort."*  Whatever  be 
the  general  doctrine  as  to  statutory  terms  overlying  one  an- 
other in  meaning,*  plainly  the  word  "  other,"  in  a  statute  like 
this,  limits  the  term  "  public  place  "  to  places  not  specified.  So 
that,  for  example,  a  "  highway "  is  not  within  the  expression 
"  any  other  public  place."  *•  But  aside  from  this  peculiarity  of 
the  language,  and  in  a  statute  where  the  term  is  in  no  manner 
limited  by  other  words,  a  highway  is  a  public  place,  though 

1st  Louis  V.  Siegri8t,46  Ma  598;  Place  of  public  amasement— 

Pinkerton  v.  Woodward,  88  CaL  657,  Skating  rink  held  not  to  be^  Bowlin 

596,  [91  Am.  D.  667.]    But  8ee»  under  v,  Lyon,  67  Iowa,  686^  26  N.  W.  B. 

a  Georgia  statute^  Bonner  tb  Wei-  766^  66  Asxl  K  866.    Contra  P.  v. 

bom,  7  Ga.  296, 804  King,  110  N.  Y.  418,  18  N.  E.  R.  245^ 

'Curtis  V.  S.,  5  Ohio,  824.  6  Am.  St  R  889, 1  L.  R.  A.  293.] 

» a  V.  Chamblyss,  Che ves,  220,  [34  •  Crim.  Law,  II,  §§  1,  SL 

Am.  D.  69a]    See  a  v.  Hiz,  8  Dev.  ^Crim.  Law,  I,  §  112a 

116;  a  «L  Cloud,  6  Ala.  628.  'Coleman  v.  a,  18  Ala.  602L    The 

<  Parker  v,  Flint,  Holt,  866;  Dick-  statutory  language  as  given  in  the 

erson  v.  Rogers,  4  Humph.  179.  later  case  of  Windham  v.  a,  26  Ala. 

*  Bonner  v.  Weiborn,  7  Ga.  296.  69,  differs  slightly  from  thia 

[Place  of  public  refreshment—  ^Ante,  §§  246c-248;  a  v.  Plunket,  2 

Rhone  v.  Loomis,  74  Minn.  200,  77  N.  Stew.  11;  Reg.  v.  McCully,  2  Moody, 

W.  R  8t  84;  a  a  nom.  McCulIy's  Caae,  2  Lewin, 

Place  of  accommodation  and  272.    Andseepo«f,  §826. 

amusement—  Cecil  v.  Green,  161  UL  ^^  Bush  u  a,  18  Ala.  415;  &  P.,  Wind- 

265,  48  N.  £1  R  1105,  32  L.  R.  A.  566;  ham  v.  a,  26  Ala.  69;  McCauiey  u  a, 

KeUar  v.  Eoerber  (Ohio  St),  65  N.  R  26  Ala.  185. 
R1002. 
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not  necessarily  such  in  every  sort  of  inhibition ;  for  the  qaes- 
tion  will  vary  with  the  subject  in  contemplation  and  the  con- 
nected statutory  words.*  And  a  road  which  is  not  a  highway 
may,  under  the  other  requisite  circumstances,  be  a  public  place.* 
So  a  place  may  be  such  which  is  merely  within  view  of  a  trav- 
eled way.'  In  holding  an  inclosed  lot,  ninety  feet  from  a  street 
from  which  it  is  visible,  to  be  at  common  law  a  public  place 
wherein  an  affray  may  be  committed,  A.  J.  Walker,  C.  J.,  said : 
"  The  street  being,  per  aey  public,  a  place  ninety  feet  from  the 
street,  and  at  the  time  visible  from  it,  must,  we  think,  be  also 
public.  At  the  distance  of  ninety  feet,  in  the  absence  of  any 
intervening  obstacle,  the  tumult  of  the  fight  could  be  heard 
and  its  exciting  scenes  witnessed,  and  persons  passing  by  would 
be  within  reach  of  missiles  thrown  by  the  combatants."  *  The 
manner  in  which  the  place  was  used  at  the  precise  time  of  the 
offense  is  important;*  as,  for  example,  a  shop  or  store  to  which 
people  go  to  buy  goods  or  medicines  is  a  public  place  when 
open,  but  not  while  locked  up  at  night.*  So  are  a  court  in  ses- 
sion^ and  a  licensed  eating-house  when  open*  public  places.  In 
general  the  place  must  be  one  to  which  people  are  at  the  time 
privileged  to  resort  without  an  invitation.*  And  there  must  be 
a  publicity  about  it;  for  persons  concealed  gaming  in  bushes 
and  briers,  though  on  land  owned  by  the  county  for  supporting 
its  poor,  are  not  in  a  public  place.**    On  the  other  hand,  any 

^ao.  Weekly,  d9Ind.  206;  MofBtu  4  Leigh,  680;  [TurbeviUe  «.  a,  87 

a,  48  Tex.  846;  Williams  v.  a,  64  Ind.  Tex.  Gr.  R,  645, 88  a  W.  R.  1010.]  And 

553,  [81  Am.  B.  185;]  Carter  v,  Ab-  Bee   Roquemore  v,  a,  10  Ala.  52a 

shire,  48  Ma  800;  a  v.  Baker,  88  N.  C  Houses  of  public  worship  are  ordi- 

649;  a  V,  Moriarty,  74  Ind.  103;  [Mad-  narilj  and  prima  facie  public  places 

ock  V,  Wallasey  Local  Board,  55  L.  J.  for  posting  a  notice  calling  a  town 

<^  BL  267.]  meeting.    Soammon  v,  Scammon,  8 

>  Mills  u  a,  20  Ala.  86.  Fost  (N.  H.)  410. 

>  Henderson  n  a,  59  Ala.  89.    And  ^  Summerlin  v.  Q.,  8  Tex.  Ap^  444 
see  Bandalow  v.  P.,  90  III.  2ia  >  Neal  v.  Ck>m.,  22  Grat  917. 

^Garwile  «.  a,  85  Ala.  892,  898;  *  Clarke  v.  a,  «upra;  Roquemore  v. 

[Franklin  n  a,  91  Ala.  28,  8  a  R.  678;  a,  supra;  Burdine  v.  a,  25  Ala.  60; 

Ford  V.  a  (Ala.),  26  a  R.  503.    See  Sherrod  v.  a,  25  Ala.  78;  [Crutcher  v. 

Gerrels  v.  8.  (Tex.  Gr.  R.),  26  a  W.  R.  a,  89  Tex.  Or.  R  288,  45  a  W.  R  594.] 

894.]  10  Com.  v.  Vandine,  6   Grat    689; 

^Sewell  ft  Taylor,  7  G  R  (N.  a)  Bythwood  v.  a,  20  Ala.  47.    See  also 

16a  Smith  V,  a,  28  Ala.  89.    In  Alabama 

*  <IV)m.  V,  Feazle,  8  Grat  585;  Clarke  a  privy  belonging  to  and  In  the  same 

n  a,  12  Ala.  492;  Windsor  v.  Com.,  inclosure  with  a  sohool-house  is  not» 
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place  may  be  made  public  by  a  temporary  assemblage;^  and 
the  exclusion  of  a  few  persons  will  not  alone  prevent  its  being 
such.'  Moreover,  "  we  must  look  at  the  character  of  the  place^ 
the  manner  of  ingress  to  it,  and  the  number  of  persons"  assem- 
bling.* Any  place  to  which  people  are  privileged  to  go  at 
pleasure  may  be,  when  the  privilege  is  availed  of,  public;* 
even,  under  special  circumstances  and  for  some  purposes,  a  pri- 
vate dwelling-house  may  be,*  though  generally  it  is  not.*  A 
steamboat  is  a  public  place.'' 

§  299.  Public  house. —  There  are  connections  in  which  the^ 
term  "  public  house"  is  a  synonym  for  inn.'  But  generally,  in 
our  statutes,  its  meaning  is  similar  to  ^*  public  place,"  just  ex- 
plained. Thus,  in  a  statute  against  gaming,  the  office  of  a  jus- 
tice of  the  peace  is  a  public  hoase.  "  The  reason  is,"  said  Rice, 
C.  J.,  "  that,  by  the  very  nature  of  the  business  to  which  it  ia 
appropriated,  every  person  who  has,  or  desires  to  have,  any  offi- 
cial transaction  with  such  officer,  or  who  has  any  interest  in  ex- 
amining his  official  books,  is,  in  legal  contemplation,  invited  or 
licensed  to  go  to  his  office."  •   And  a  lawyer's  office  is  the  same." 

in  vacaticn,  a  publio  house,  public  *  S.  v.  Sowera*  52  Ind.  81L  And  see 

place,  or  out-house  where  people  re-  S.  v.  Waggoner,  53  Ind.  481;   P.  t?. 

sort,  within  Code,  g  824a    MoDaniel  Bixby,  67  Barb.  2di»  4  Hun,   686; 

u  a,  85  Ala.  890;  [Ck>le  n  S,,  28  Tex.  [Pjokens  v.  a,  100  Ala.  127, 14  a  R 

Api  586, 18  aw.  R  859, 19  Am.  St  R  672.] 

856;  Brook  v,  a  (Tex.  Cr.  R),  44  aW.  ^  Coleman  v.  a,  18  Ala.  602L    For 

R  516.J  further  illustrations  of  what  is   a 

1  Onmpbell  v,  a,  17  Ala.  869.    See  public  place,  see  Farmer  n  Com.,  8 

Taylor  u  a,  22  Ala.  15;  [Robinson  u  Leigh,  741;  Walker  u  Coni.»  2  Va. 

a,  87  Tex.  Gr.  R  195,  89  a  W.  R  662;  Caa  515;   Flake  n  a,  19  Ala.  551; 

Fmnen  u  a,  115  Ahi.  106, 22  a  R  59a]  Shihegan  v,  a,  9  Tex.  430;  Purcell  tx 

'  Campbell  v.  S.,  supra.  Com.,  14  Grat  679. 

*  Coleman  v.  a,  20  Ala.  51 ;  [Graham  >  St  Louis  v,  Siegrist,  46  Ma  59a 

V,  a,  105  Ahi.  180, 16  a  R  934;  Sisk  *  Burnett  v.  S.,  80  Ala.  19;  Huffman 

V.  a,  85  Tex.  Cr.  R  462,  84  a  W.  R  v.  a,  29  Ala.  40.    See  also  Arnold  v. 

277;  P.  u  King,  110  N.  Y.  418, 18  N.  a,  29  Ala.  46. 

£.  R  245,  6  Am.  St  R  889, 1 L.  R  A.  [Gamiug-honse.—  As  to  what  con- 

298;  Bowlin  v.  Lyon,  67  Iowa,  536, 25  stitutes  a  gaming-house,  see  Ander- 

N.  W.  R  766,  56  Am.  R  855;  a  ol  son  u  a  (Tex.  Ap.),  12  a  W.  R  868: 

Brast,  81  W.  Va.  880,  7  a  E.  R  11.]  a  v.  Black,  94  N.  Q  809;  P.  u  Weit- 

4  Smith  V.  a,  52  Ala.  384;  [Williams  hoff,  51  Mich.  208,  47  Am.  R  557;  a 

V.  a  (Tex.  Cr.  RX  84  a  W.  R  271;  v.  Grimes,  74  Minn,  257,  77  N.  W.  R 

Fossett  V.  a,  16  Tex.  Ap.  875.]  4;  Bollinger  «.  Com.,  98  Ky.  574»  85 

»Cahoonv.Coe»57N.H.566;  [Nick-  a  W.  R  553;  Com.  v.  Blankenship^ 

ols  «.  a.  Ill  Ala  58,  20  a  R  564]  165  Maas.  40,  42  N.  RR  116;  Swigert 

lOSmithv.  a,87  Ala.47a 
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So,  within  sach  a  statate,  an  apartment  wherein  goods  are  sold 
appears  to  be  deemed  a  public  house,  even  though  the  playing  is 
at  night  when  doors  and  windows  are  closed,  and  only  the  play- 
ers are  present.^  Bat  if  no  others  could  gain  admittance,  would 
not  the  holding  of  it  to  be  such  contravene  the  doctrine  of  the 
last  section?  The  books  furnish  other  illustrations,  but  they 
need  not  be  minutely  traced.' 

§  299a.  Town. —  The  meaning  of  the  word  "  town  "  will  vary 
more  or  less  with  the  connection  and  subject.  It  may  include 
cities*  and  incorporated  villages;*  and,  on  the  other  hand,  a 
mere  congregation  of  dwelling-houses*  not  incorporated.  Or  it 
may  denote  a  civil  division  of  contiguous  territory.* 

§  300.  Plantation^ —  in  a  statute,  has  been  defined  to  mean, 
as  in  common  parlance,  ^^  any  body  of  land  consisting  of  one  or 

V.  P.,  154  ni.  28i  40  N.  B.  B.  482;  Ho-  prohibiting  gaming.   Bentley  v,  a»  82 

Bride  «.  a.  89  Fia.  442,  22  a  R  711;  Ala.  590.    Where  the  room  in  whioh 

CochraD  v.  a,  102  Q&  681,  29  a  K  R  oards  were  played  was  a  part  of  a 

488L]  taTem-house,  but,  having  been  let 

1  Skinner  v.  S.,  80  Ala.  524  And  by  the  month  for  a  shoe^hop,  was 
see  HofFman  u  a,  80  Ala.  632.  Said  not  under  the  control  of  the  land- 
Walker,  J.,  in  this  oase:  *'The  fact  lord,  it  was  held  not  to  be  within  the 
that  the  room  in  which  the  gaming  North  Carolina  Revised  Code,  section 
occurred  was  used  by  one  of  the  pro-  75,  chapter  84  a  v.  Keisler,  6  Jones 
prietoRt  of  the  Btore*  a  single  man,  (N.  C.)»  78;  [Comer  «l  a,  26  Tex.  Ap. 
engaged  in  the  business  of  the  store,  609, 10  a  W.  B.  106;  Goldstein  v,  a 
as  a  bed-room,  and  was  used  for  no  (Tex.  Cr.  R.),  86  a  W.  B.  289;  Gallo- 
other  purpose*  does  not  so  disconnect  way  n  a  (Tex.  Cr.  R),  26  a  W.  R  67.] 
that  room  from  the  adjoining  room,  *  Flinn  v.  a,  24  Ind.  286;  a  v.  Gh>ld- 
ia  which  a  public  store  was  kept,  as  stucker,  40  Wis.  124;  Kittredge  u 
to  take  it  out  of  the  prohibition  Milwaukee,  26  Wis.  46;  Beaudette  tK 
which,  prima  faeief  extends  to  the  Fond  du  Lac,  40  Wia  44;  a  vi.  Par- 
entire  house,  made  a  public  house  by  sons,  11  Vroom,  1 ;  Whitall  v,  Glou- 
the  fact  that  a  store  was  kept  in  it"  cester,  11  Vroom,  802;  New  York  v. 
P.  584  See  i^so  Sheppard  v.  a,  1  McGurrin,  6  Daly,  849. 
Tex  Api  804;  [Gomprecht  v.  S.,  86  «Peck  v.  Weddell,  17  Ohio  St  271. 
Tex.  Cr.  B.  484  87  a  W.  R.  784]  •London,  eta   Ry.  Cd   u  Black 

'  Moore  «l  a,  80  Ala.  550;  Wilson  v.  more,  Law  R.  4  H.  K  610,  615;  Reg. 

a,  81  Ala.  871;  Smith  v,  a,  87  Ala.  v.  Cottle,  16  Q.  R  412;  Collier  v. 

472;  Redditt  v.  a,  17  Tex.  610.    A  Worth,  1  Ex.  D.  464    See  Murray  v. 

saddler^  shop,  including  a  back  room  Menefee,  20  Ark.  561 ;  Truax  v.  Fbol, 

in  the  seoond  story,  accessible  only  46  Iowa,  256;  [Anderson,  Law  Diet 

by  an  external  stairway,  and  used  1042.] 

l^  a  journeyman  of  the  saddler  as  a  *  Chicago,  eta  Ry.  Ca  v.  Oconto^ 

sleeping-room,  was  held  in  Alabama  50  Wis.  189,  [86  Am*  R  840;]  Smith 

to  be  a  "public  house,"  within  the  v.  Sherry,  50   Wis.  210;    Harris  vl 

meaning  of  secticm  8248  of  the  code,  Schryock,  82  UL  lia 
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several  adjoining  tracts,  on  which  is  a  planting  establish- 
ment." *    It  is  practically  synonymous  with  farm.* 

§  301.  Bridge. —  A  "bridge"  is  a  structure  for  persons  or 
vehicles  to  pass  upon,  spanning  a  stream  or  other  obstruction 
to  travel.  While  commonly  it  is  over  water,  it  need  not  be, 
either  wholly,  or  even  in  part.*  Ordinarily,  but  not  necessarily, 
it  is  a  part  of  a  highway ;  or,  more  accurately,  a  public  bridge  * 
is  such.*  A  structure  not  accessible  at  either  end  is  not  a 
bridge,*  nor  is  one  not  finished  for  travel.''  The  abutments,  fin- 
ished for  travel,  and  giving  access  to  what  is  primarily  the 
bridge,  are  parcel  of  the  bridge.* 

§  301a.  Ferry. —  A  ferry  is  a  water  transportation,  or  the 
franchise  therefor,  of  passengers  and  vehicles,  for  toll,  between 
two  points  of  land.* 

la  V.  Blythe,  8  McCk)rd,  868.    See  17  a  E.  R  647,  20  L  R.  A.  41&    For 

also  Sanderlin  v.  a,  2  Humph.  815;  *' causeway,"  see  Swanzej  u,  Someiv 

Molett  u  a,  88  Ala.  408;  [Ala.  &  V.  set.  182Bfas8.  8ia  See  Anderson,  Law 

Ry.    Ca  V.  Odoneal,  78  Misa  84,  19  Diet  18a] 

a  R  202.]  ^  Rex  v,  Northampton,  8  H.  &  a 

>  Attorney-General   fK  Judges,  88  262;  Rex  n  Devon,  Ryan  &  Moody, 

Gal  291;  [Anderson,  Law  Diet  777.]  N.  P.  144;    Rex  v,  fiuokingham,  4 

*Q,  V.  Gloucester,  11  Yroom,  802;  Gampi  189. 

Sussex  V.  Strader,  8  Harrison,  108,  [85  *P.  v.  BufiFalo^  4  NeK  160;  Malone 

Am:  D.  580;]  a  v.  Gorham,  87  Me.  v.  a,  51  Ala.  65;  Penn  v.  Perry,  78 

451;  Reg.  v.  Derbyshire,  2  Q.  B'  7^i  Pa.    St    457;   [Pittsburgh,   eto.  Ry. 

2  Gale  &  D.  97,  6  Jur.  488,  and  the  Ca  v.  Point  Bridge  Ckx,  165  Pa.  St  87, 

authorities  there  cited.    See  Rex  v,  80  AtL  R.  511,  26  L.  R  A.  32a] 

Oxfordshire,  1 R  &  Ad.  289 ;  a  v.  Hud-  *  Sussex  v.  Strader,  supra,  at  p^  112. 

son,  1  Vroom,  187, 147.   Some  appear  ^  Penn  v.  Perry,  mipra, 

to  have  deemed  that  a  structure,  to  <  Sussex  v.  Strader,  supra;  Tolland 

be  a  bridge,  must  be   adapted   to  v,  Willington,  26  Conn.  578.   And  see 

travel  by  foot  passengers  and  ordi  Rex  v.  West  Riding  of  York,  7  East, 

nary  vehicles;  so  that  for  example,  588;  West  Riding  of  Yorkshire  v, 

a  mere  railroad  bridge  is  not  a  bridge.  Rex,  8  Dow,  1;  Reg.  v.  Lincoln,  8  A. 

Proprietors  of  Bridges  v.  HobOken  &  E.  65:  London,  eta  Ry.  Ca  u  Sker- 

Land,  eta  Ca,  2  Beasley,  60a    But  ton,  5  B.  &  a  559;  [City  Council  v, 

the  contrary,  as  to  a  railroad  bridge,  Hudson,  94  Ga.  185,  21  a  E.  R  289; 

has  also  been  held,  and  such  would  Board  v.  Sisson,  2  Ind.  Ap.  881,  28  N 

seom  to  be  the  better  doctrina    En-  K  R  874;  Shaw  v.  Saline  Township, 

field  ToU  Bridge  v.  Hartford,  eta  R  118  Mich.  842,  71  N.  W.  R  643;  Fran- 

R  Ca,  17  Conn.  40,  [42  Am.  D.  716;  ois  v.  Franklin  Township,  179  Pa.  St 

Westfield  v.  Tioga  County,  150  Pa  St  195,  86  AtL  R  202;  Tinkham  v.  Town 

152, 24  AtL  R  700;  Carroll  Ca  Com'rs  of  Stockbridge,  64  Vt  480,  24  AtL  R 

V.  Bailey,  122  Ind.  46,  23  N.  E.  R  672.  761.] 

For  "  drawbridge,*'  see  Savannah  F.  >  ^  ttomey-General  v.  Boston,  128 

&  W.  Ry.  Ca  v.  Daniels,  90  Ga.  606,  Mass.  460,  468;  Parrot  v.  Lawrence,  2 
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§  302.  Bi?er. — A  river  is  a  stream  of  flowing  water,  of 
greater  magnitude  than  a  rivulet  or  brook.  It  may  be  navi- 
gable or  not;  the  right  to  use  it  may  be  purely  public,  or  it  may 
be  private  property;  may  arise  from  streams,  or  constitute  the 
outlet  of  a  lake;  bear  the  appellation  of  river,  or  be  known  by 
some  other  name, —  these  particulars  not  being  material  to  its 
legal  character  as  a  river.* 

§  303.  Na?igable  river — Navigable  waters. — A  "navigable 
river"  is  one  practically  available  for  floating  commerce  by  any 
of  its  methods,^  or  for  travel.*  In  England,  where  the  rivers 
are  short  and  small  compared  with  ours,  the  ebbing  and  flow- 
ing of  the  tide  therein  estMxshes  prima  facie  their  navigability, 
but  it  is  not  conclusive.*  With  us,  a  river  found  navigable  by 
this  English  test  is  so  also.^  But  the  test  is  not  commonly  ap- 
plicable. "  Some  of  our  rivers,"  observed  Field,  J.,  in  the  su- 
preme court  of  the  United  States,  "are  as  navigable  for  many 
hundreds  of  miles  above  as  they  are  below  the  limits  of  tide 
water,  and  some  of  them  are  navigable  for  great  distances  by 
large  vessels,  which  are  even  not  aflfected  by  the  tide  at  any 

DUl.  332;  &  v.  Wilson,  42  Ma  9;  Mun-  >The  MonteUo^  20  WaU.  430;  Mo- 
roe  V.  Thomas,  6  OaL  470;  Ward  v.  Manus  v.  Garmichael,  8  Iowa,  1 ;  Tom- 
Qraj,  6  R  &  S.  845;  Newton  v.  Cubitt.  lin  v.  Dubuque,  eta  R  R  Ca,  32  Iowa, 
12  C.  R  (N.  a)  82;  Letton  n  Good-  100,  [7  Am.  R  17&] 
den,  Law  R  2  Eq.  128, 180;  Giles  v,  'Attorney-General  v.  Woods,  108 
Groves,  12  Q.  R  721;  Aikin  tx  West-  Masa  486,  [11  Aul  R  880;  Olive  v. 
em  R  R  Ca,  20  N. Y.  870;  [Mayorof  a,  86  Ala,  88,  5  a  R  658,  4  L.  R  A. 
the  City  of  New  York  u  N.  J.  Steam-  88;  City  of  Oakland  v,  Oakland 
boat  Transportation  Ca,  106  N.  Y.  28,  Water-works,  118  CaL  160,  50  Pac.  R 
12  N.  E.  R  485;  Anderson,  Law  Diet  277.] 
455.]  ^Miles  v.  Rose,  5  Taunt.  705 ;  Murphy 

1  Webster  Diet,  River;  Anderson,  v,  Ryan,  Ir.  Law  R  2  C.  P.   143; 

Law  Diet.;  Bouv.  Law  Diet,  River;  Lynn  v»  Turner,  Cowp,  86;  Vooghtr. 

a  V,  Gilmanton,  14  N.  H.  467;  [Paine  Winch,  2  R  &  Aid.  662;  Rex  v.  Mon- 

Lumber  Ca  v.  U.  a,  55  Fed.  R  854]  tague,  4  R  &  C.  508;  [Earl  of  Ilchester 

Navigable  stream.—  As  to  what  is  v.  Raishleigh,  61  L.  T.  477;  Poynter  v, 

a  *'  navigable  stream,"  see  Munson  v.  Chipman,  8  Utah,  442, 82  Paa  R  642.] 

Htmgerford,  6  Barb.  265;  Dawson  v.  *P.  r.  Tibbetts,  19  N.  Y.  523;  Com. 

James,  64  Ind.  162;  [Shaw  v,  Oswego  v.  Chapin.  5  Pick.  199,  [16  Aul  D.  386;] 

Iron  Ca,  lOOreg.371,  45  Am.  R  146;  Cobb  v,   Davenport,  3  Vroom,  309: 

Burrows  v,  Whitvam,  59  Mich.  279;  Veazie  v.  Dwinel,  50  Me.  479;  Flana- 

Murray  v.  Preston  (Ky.),  50  a  W.  R  gan  v.  Philadelphia,  42  Pa.  St  219; 

1095;  Ten  Eyok  v.  Town  of  Warwick,  [Charleston  &  Sav.  Ry.  Ca  v.  John- 

75  Hun,  562,  27  N.  Y.  a  586;  East  son,  73  Ga.  806.] 
Hoqulam  Boom  &  Logging  Ca  v. 
Nesson,  20  Wash.  142, 54  Paa  R  1001.] 
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point  during  their  entire  length."  When,  therefore,  "  they  are 
used,  or  are  susceptible  of  being  used,  in  their  ordinary  condi- 
tion, as  highways  for  commerce,  over  which  trade  and  travel 
are  or  may  be  conducted  in  the  customary  modes  of  trade  and 
travel  on  water,"  they  are  navigable  rivers.  "  And  they  consti- 
tute navigable  waters  of  the  United  States  within  the  meaning 
of  the  act  of  congress,  in  contradistinction  from  the  navigable 
waters  of  the  states,  when  they  form  in  their  ordinary  condi- 
tion by  themselves,  or  by  uniting  with  other  waters,  a  continual 
highway  over  which  commerce  is  or  may  be  carried  on  with 
other  states  or  foreign  countries  in  the  customary  modes  in 
which  commerce  is  conducted  by  water."  Within  this  dis- 
tinction, Grand  river,  in  Michigan,  was  held  to  constitute  a 
portion  of  the  "  navigable  waters  of  the  United  States."  *  And 
such  also  is  the  general  doctrine  in  our  state  tribunals.'  Even 
*^ti  river  capable  only  of  floating  logs  to  market,  and  used  for 
the  purpose,  has  been  adjudged  navigable.'  The  Mississippi  is 
navigable  at  St  Paul.*  Fox  river,  in  Wisconsin,  not  originally 
navigable,  has  been  made  so  by  artificial  improvements.'    In- 

iThe  Daniel  Ball,  10  Wall  557, 663;  But  oompare  with  Peters  u  New  Or- 

[Chisholm  v.  Gaines,  67  Fed.  R  285;  leana,  eto.  B.  B.  Ckx,  56  Ala.  528;  Boss 

Leovy  v.  U.  a,  02  Fed.  B.  8H  84  Q  v.  Faust,  54  Ind.  471,  [23  Am.  R  655;] 

C.  A  392.]  Amerioan  Biver  Water  Oa  v.  Ama- 

'McManus  t;.  Gariniohae],8  Iowa,  den,   6   GaL   443;    Wethersfield   v, 

1 ;  Tyler  v.  P.,  8  Miuh.  320;  Depew  u  Humphrey,  20  Conn.  218;  [Falls  Mfg. 

Wabash  &   Erie   Canal,  5  Ind.  8;  Ca  «.  Ooonto  Biver  Imp.  Ga,  87  Wis. 

Diedrich  i\  Northwestern  Union  By.  134,  58  N.  W.  R  257;  Smith  ix  Fonda, 

Ca,  42  Wi&  248»  [24  Am.  R  b99;]  64  Misa  551,  1  &  R  757;  Haines  u 

Wilson  t7.  Forbes,  2  Dev.  30;  Ingram  Hall,  17  Greg.  165.  20  Paa  R  831,  3 

V.  Threadgill,  8  Dev.  59;   Stuart  v.  L.  R  A.  609;  Allison  v.  Davidson 

Clark,  2  Swan  (Tenn.),  0,  [58  Am.  D.  (Tenn.  Gh.  Ap.),  89  a  W.  R  905;  Wil- 

49;]  Hickok  v.  Hine,  23  Ohio  St  523,  low  Biver  Club  v.  Wade,  100  Wis.  86, 

[13  Am.  R  255;  a  u  Eason,  114  N.  G.  76  N.  W.  R  273,  42  K  R  A  80&] 
787, 19  a  K  R  88,  41  Am.  St  R  811,       « Castner  u  Franklin,  1  Minn.  7a 

23  L.  R  A  520;  Hey  ward  u  Farmers',  The  Illinois  oourt,  rejecting  the  com- 

eta  Co.,  42  S.  G.  138,  19  a  E.  R  963,  mon  Amerioan   dootrine,  has  held 

46  Am.  St  R  702,  28  L.  R  A.  42;  the  Mississippi  not  to  be  navigable. 

Walker  v.  Allen,  72  Ala.  456;  Sulli-  Houck  v.  Yates,  82  III  179;  [St  An- 

van  V.  Spotswood,  82  Ala.  163,  2  a  R  thony  Falls   Water  Power   Ca  v. 

716;  Good  well  v.  Bossier  Police  Jury,  Board,  eta  of  St  Paul,  168  U.  a  849, 

38  La.  An.  752;  Hinkle  v.  Avery,  88  18  a  Gt  1157,  42  L  ed.  497.] 
Iowa,  47,  55  N.  W.  R  77,  45  Am.  St  R       »  The  MonteUo,  20  Wall  430 ;  [Buoki 

224]  V.  Cone,  25  Fia.  1,  6  a  R  16a    The 

I  Olson  u  Merrill,  42  Wis.  203.  And  Wabash  is  navigable  for  four  hun- 

see  Veazie   v.  Dwinel,  59   Me.  479.  dred  and  fifty  miles  from  its  mouth. 
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terrnption  by  falls  does  not  prevent  a  river  being  navigable 
above.* 

§  304.  High  seas. —  In  England,  for  giving  jurisdiction  to 
the  central  criminal  court  under  4  and  5  Will.  4,  ch.  36,  §  22, 
wherein,  to  the  words  ^'  high  seas,"  are  added  "  and  other  places 
within  the  jurisdiction  of  the  admiralty  of  England,"  a  British 
vessel  off  Wbampoa  in  China,  stated  in  the  case  to  be  twenty 
or  thirty  miles  from  the  sea  on  a  river,  and  no  evidence  ap- 
pearing whether  or  not  the  tide  iSowed  there,  was  held  to  be 
covered  by  the  statute.'  Our  own  courts  have  had^occasion  to 
consider  the  meaning  of  the  term  '^  high  seas "  standing  in 
somewhat  different  relations.  It  includes,  under  our  national 
legislation,  waters  of  oar  own  and  foreign  coasts  within  the 
marine  league  of  the  shore,  and  therefore  parts  of  the  adjoin- 
ing territory,  when  without  the  boundaries  of  counties;  but 
not,  on  our  own  coast,  when  within  such  boundaries.'  Kor 
does  it  extend  to  our  great  lakes.^  With  us,  an  American  ves- 
sel off  the  beforet-mentioned  Whampoa,  said  in  the  case  to  be 
on  the  river  Tigris  thirty-five  miles  from  its  mouth,  was  ad- 
judged not  to  be  on  the  high  seas.*^  It  is  otherwise  with  one 
lying  in  a  harbor,  fastened  by  cables  to  the  shore,  and  com- 
municating by  her  boats  with  the  land,  yet  not  within  any 
inclosed  dock,  or  at  any  pier  or  wharf.*  Waters  of  a  bay  en- 
tirely landlocked  and  inclosed  by  reefs,^  and  an  inclosed  dock 
in  a  foreign  port,  are  respectively  deemed  not  of  the  high  seas. 
**The  admiralty,"  said  Story,  J.^  "has  never  held  that  the  wa- 
ters of  havens,  where  the  tide  ebbs  and  flows,  are  properly  the 
high  seas,  unless  those  waters  are  without  low- water  mark."* 
But  an  open  roadstead  is  such.*    And  — 

a  V.  VITabash  Paper  Ca,  21  Ind.  Ajk  IT.  a  u  Smith,  1  Mason,  147;  XT.  a  a 

IST,  61  N.  E.  B.  949.   The  Rio  Grande  Roes,  1  GkUlia  684;  U.  a  «.  Onuhp  6 

is  not  navigable   in   New  Mexico.  Mason,  990;  Johnson  tx  Merchandise, 

U.  a  V.  Rio  Grande  Dam  &  Irriga-  9  Paine,  601. 

tion  Ca,  174  U.  a  690, 19  a  Ct  770,  «  Miller*s  Case,  1  Brown,  Adm.  156. 

48  L.  ed  llSa]  •  U.  a  V.  Wiltberger,  6  Wheat  76. 

^Spooner  u  McConnell,  1  McLean,  *U.  a  v.  Seagrist,  4  Blatoh.  490. 

dd7;  [In  re  State  Reservation  Comers,  ?  XJ.  a  v.  Robinson,  4  Mason,  807. 

S7  Hui,  587.]  >  U.  a  V.  Hamilton,  1  Mason,  159. 

>Rex  V.  Allen,  7  Car.  ft  P.  664,  1  »n.  a  u  Pirates,  5  Wheat  184, 200- 

Moodj,  494.  See  also  Rex  v.  Depardo,  U.  a  vi  Ross,  1  GaUia  624.    See  U.  a 

1  Taunt  96.  v.  Davis,  9  Sunmer,  489. 

SU.  a  V.  Pirates,  6 Wheat  184^  900; 
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8ea, —  There  appears  to  be  a  sense  in  which,  relating  to  other 
questions  than  those  now  in  contemplation,  the  word  "  sea " 
comprehends  all  waters  extending  inland  as  far  as  the  tide 
flows.* 

§  305.  Sea-shore. —  The  ^^  sea-shore  "  is,  in  the  words  of  Par- 
sons, C.  J.,  ^^  all  the  ground  between  the  ordinary  high-water 
mark  and  low-water  mark." ' 

III.  The  Thing  Done. 

§  306.  Utter — Uttering. —  To  "  utter  "  is  a  verb  of  common 
use  in  the  law  of  crimes,  particularly  in  forgery,  counterfeiting, 
and  the  like.*  It  means  to  offer  by  some  overt  act;  as,  one  who 
thus  offers  another  a  forged  instrument  or  a  piece  of  counter- 
feit coin,  intending  it  shall  be  received  as  good,  utters  it, 
whether  accepted  or  not.  The  offer,  it  is  said,  need  not  pro- 
ceed to  a  tender.*  Hence  the  word  "  utter  "  is  far  from  being 
the  equivalent  of  "pass."*  But  there  must  be  a  complete  at- 
tempt to  do  the  specific  forbidden  thing,*  though  there  may  be 

1  Thackarey  V.  The  Farmer,  Gilpin,  <Criiii.  Law,  I,  gg  859,  487,  765: 

524, 1  Curt  Ctom.,  §  8a  II,  §§  286,  288,  605-608:  Grim.  Pro., 

Beyond  seas.—  For  *<  beyond  seas,"  U,  §§  250t,  261,  268,  271.  425,  426,  442, 

see  ante,  §  261&;'CampbeU  v.  Rank-  447,  452,  458,  460,  48a 

ins,  2  Fairf.  103;  Mason  v.  Johnson,  ^Reg.  v,  Welch,  2  Den.  C  C.  78, 1 

24  IlL  159,  [76  Am.  D.  740;  Brown  u  Eng.  L.  &  Eq.  588, 15  Jur.  186;  &  c 

Heard,  85  Me.  294.  27  AtL  R  182;  nom,  Reg.  v.  Welsh,  Temp.  &  M.  409; 

Wright  V,  Seymour,  69  Cal  122,  10  Rex  u  Arscott,  6  Gar.  ft  P.  408;  Reg. 

Pac  R.  32a]  V.  Ion,  2  Den.  a  a  475, 14  Eng.  L.  & 

2 Storer  v.  Freeman,  6  Masa  485, 439,  £q.  556;  Reg.  v.  Radford,  1  Car.  &  E. 

[4  Am.  D.  155,]  3  Kent,  Com.  431.  And  707, 1  Den.  G.  G  59;  Rex  v.  Martin,  1 

see  Com.  t?.  Charlestown,  1  Pick.  180,  Moody,  483,  7  Car.  &  P.  549;  U.  a  u 

182,  [11  Am.  D.  161.]  Mitchell,  Bald.  866;  P.  u  Brigham,  2 

Beach.—"  By  a  beach  is  to  be  unp  Mich.  550.    Said  Tilghman,  G.  J.,  in 

derstood  the  shore  or  strand."    Wee-  Com.  v.  Searle,  2  Binn.  832, 339,  [4  Am. 

ton,  CL  J.,  in  Cutts  «.  Hussey,  15  Ma  D.  446J  '*  to  utter  and  publtBh  is  to 

237,241;aP.,  East  Hampton  V.  Kirk,  6  declare  or  assert,  directly  or  indi- 

Hun,257.  Yet  it  is  said  to  have  no  such  rectly,  by  words  or  actions,  that  a 

inflexible  meaning  as  necessarily  to  note  is  good.    To  offer  in  payment 

denote  the  land  between  high  and  would  be  an  uttering  or  publishing; 

low-water  mark.  Merwin  v.  Wheeler,  but  it  is  not  passed  until  it  is  received 

41  Conn.  14;  [Snow  v.  Mt  Desert  Isl-  by  the  person  to  whom  it  is  offered." 

and  R.  R  Ca,  84  Me.  14,  24  AtL  R.  429,  See,  however.  Rex  u  Shukard,  Russ. 

80  Am.  St  R  331,  17  L.  R.  A.  280;  &  Ry.  20a 

Litchfield  u  Scituate,  136  Mass.  39;  ^P.  v.  ^Tomlinson,  35  CaL  50a    See 

Stillman  v.  Burfund,  47  N.  Y.  &  280,  U.  &  v.  Nelson,  1  Abb.  (U.  &)  135. 

21  Ap.  Div.  la]  *  See  and  compare  Reg.  ix  Lough- 
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a  oonditiohal  attering,  as  well  as  any  other,  which  will  be 
criminal.^  One  utters  a  threatening  letter  who  puts  it  where 
the  person  addressed  will  be  likely  to  see  and  read  it,  or  an- 
other to  find  it,  and  it  is  found  and  conveyed  to  such  person.' 
So  to  place  on  record  a  forged  deed  of  land  is  to  utter  the 
deed.* 

In  what  county  —  {Analogous  to  attempt). —  The  majority  of 
the  English  judges  held  that  one  who  gave  his  innocent  servant 
forged  stamps,  to  be  transmitted  by  him  to  another  person  in 
another  county,  might  be  treated  as  having  uttered  them  where 
he  thus  passed  them  out  of  his  manual  possession.^  As  this 
delivery  to  the  servant,  who,  in  these  circumstances,  was  the 
innocent  agent "  of  the  master,  could  have  no  greater  effect 
than  the  putting  of  them  into  a  letter-box  properly  addressed,^ 
this  case,  if  sound,  shows  how  absolutely  the  doctrine  of  atter- 
ing  is  within  that  of  attempt. 

§  307.  Put  off  J  — The  words  "  pay  or  put  off,"  in  a  statute, 
are  not  satisfied  by  a  mere  uttering  or  by  a  tender;  there  must 
be  an  acceptance.  One  who  had  bargained  away  and  counted 
out  counterfeit  coin,  but  the  transfer  was  not  complete  when 
he  was  arrested,  was  held  not  to  have  put  off  the  coin.* 

§  306.  Passing  —  a  thing  of  real  or  assumed  value  is  putting 
it  off  in  payment  or  exchange.'  More  than  an  offer  is  meant, 
it  must  be  received.**  But  a  concurrent  agreement  to  take  it 
back  should  it  not  prove  good  will  not  prevent  the  act  from 

ran,  8  Crawf.  &  Dix  C.  C.  883;  Rex  palla  v,  8.,  108  Ala.  88, 19  a  R  82;  P. 

V.  Ck)llicott,  Rusa  &  Ry.  212, 4  Taunt  v.  Swetland,  77  Micb.  53,  48  N.  W.  R. 

800;  Reg.  v.  Hey  wood,  2  Car.  &  K.  779;  P.  v.  Baker,  100  Cal.  188,84Pac 

352;  a  V.  Beeler,  1  Brev.  482;  [Reg.  v.  R.  649,  88  Ani.  St  R.  276;  Preston  v. 

Oolclough,  15  CJox,  a  C.  92;  Lockard  a  (Tex.  Cr.  R),  48  a  W.  R  581.] 

u  Com.,  87  Kj.  201,  8  a  W.  R  266;  ^Rex  v.  CoUioott,  Rusa  &  Ry.  212, 

Thurmond  v.  a,  25  Tex.  Afx  366, 8  a  4  Taunt  80a 

W.  R  478;  Smith  v,  a,  20  Neb.  284,  ACrim.  Law,  I,  §§  810,  651.* 

29  N.  W.  R  928,  57  Am.  R  832;  a  v.  •Crim.  Pra,  I,  §§  53,  61. 

Calkins,  73  Iowa,  12a  84  N.  V7.  R  777 ;  '  See  Crim.  Law,  II,  ^§  288,  60a 

a  V.  Sherwood,  90  Iowa,  550, 58  N.  W.  •  Rex  17.  Wooldridge,  1  Leach,  807. 

R  911,  48  Am.  St  R  461.]  1  East,  P.  C  179.    And  see  Rex  v, 

iReg.  V.  Cooke,  8  Car.  &  P.  582;  Giles,  1  Moody,  166;  Rex  v.  Palmer, 

Rex  V,  Birkett,  Rusa  &  Ry.  8a  Russ.  $  Ry.  72, 1  New  R  96, 2  Leach, 

>  Reg.  V.  Jones,  5  Cox,  C.  C.  22a  See  97a 

Crim.  Law,  II,  §  1200;  [Reg.  v.  Fin-  •  U.  a  v.  Mitchell,  Bald.  366;  U.  a 

kelttein,  16  Cox,  C.  (X  107.]  v.  Nelson,  1  AbK  (U.  a)  185b 

'XJ.  a  u  Brooks,  8  McAr.  315;  [Es-  1<^  Ante,  g  806,  nota 
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constituting  a  passing.^  A  mere  pledge  was  by  the  majority 
of  the  Tennessee  judges  held  not  to  be  adequate.'  Yet  how, 
in  principle,  does  the  "passing"  of  a  thing  in  pledge  differ 
from  the  like  in  conditional  payment  ? 

§  309.  Show  forth  in  e?idence. —  These  words,  in  a  statute, 
refer  to  a  judicial  proceeding,  wherein  the  thing  shown  forth 
18  offered  in  evidence.  They  are  not,  therefore,  an  equivalent 
for  "  utter  "  or  «  publish." » 

§  310.  Barn — Burning, — The  word  "  bum  "  enters  into  the 
definition  of  arson  at  the  common  law ;  and  it  occnrs  in  many 
statutes.^  It  means  to  consume  by  fire.  To  blacken  the  wood 
without  wasting  any  of  the  fibres  is  not  to  bum  it,  yet  there 
need  be  no  blaze.*  And  the  burning  of  any  part,  however 
small,  completes  the  offense,  the  same  as  of  the  whole.*  Thus, 
to  char  the  floor  in  a  single  place,  so  as  to  destroy  any  of  the 
fibres  of  the  wood,  is  a  sufficient  burning  in  arson.^ 

§  811.  Set  fire  to. —  As  the  wasting  of  any  particles  of  the 
wood,  to  however  small  an  extent,  constitutes  a  burning,  and  as 
the  setting  of  fire  thereto  without  such  wasting  is  a  physical 
impossibility,  there  can  be  no  wide  difference  between  the  terms 
*^  burn "  and  "set  fire  to."  And  in  the  books  they  are  gener- 
ally regarded  as  substantially  or  absolutely  synonymous.*  To 
constitute  the  setting  of  fire  to  a  building  there  need  not  be  a 
fiame  visible,*  yet  there  must  be  some  consumption  of  the 
wood,^* — the  precise  description  of  the  meaning  of  the  word 
burn.    Yet  it  does  not  necessarily  follow,  that,  where  the  in- 

14  Perdue  v.  a,  2  Humph.  404  Simpson,  60  OaL  804;  [Woolsey  u  &,, 

s  QentTf  V.  a,  8  Terg.  451.  80  Tex.  Ap.  846, 17  a  W.  R.  646.] 

>a  V.  Britt»  8  DeT.  122;  a  v,  Stan-  •Com.  v.  Van  Shaaok,  16  Mass. 

ton,  1  Ire.  4yB4  105;  a  v.  Mitchell,  6  Ira  850;  [Smith 

Hariag    la    possession. --As  to  v.  a,  28  Tex.  Ap.  857,  5  a  W.  R  219, 

«  having  in  possession,"  see  Com.  v.  58  Aol  R  778.J 

Whitmarsh,  4   Pick.  288;    Com.  v.  ^  Reg. «.  Parker,  supra;  a  tx  Sandy, 

Morse,  2  Mass.  128;  Bex  v,  Rowley,  8  Ire.  570;  Com.t7.Betton,5Cush.427; 

Rusa  A  Ry.  lia    [See  Webb  v.  Q.  P.  v.  Cotteral,  18  Johna  115;  P.  t\ 

(Tex.  Cr.  R),  44  a  W.  R  48a]  Butler,  16  Johna  208;  [Blanohette  v. 

*Crim.  Law,  I,  §  659;  II,  §§  8, 17;  a  (Tex.  Cr.  R),  24  a  W.  R  507.] 

CriDL  Plra,  II,  g§  46»  47.  82  East,  P.  C.  1020;  Com.  v.  Van 

ftCrim.Law,II,glO;Ck>m.v.Tuoker,  Shaaok,  16  Mas&  105;  a  v.  Baboook, 

110  Masa  408;  Reg.  «.  Rossell,  Car.  &  51  Vt  570;  Lockett  n  a,  68  Ala.  6. 

M.  541;  Reg.  V. Parker,  8Car.  A;P.45;  »Rex  v,  Stalli<m,  1  Moody,88a 

Rex  u  StaUion,  1  Moody,  896;  P.  u  lORex  v.  Taylor,  1  Leach,  tf,2East» 

P.  C.  102a 
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dictment  is  on  a  statute  the  word  wherein  is  "  burn,"  it  may 
employ  the  substantially  synonymous  term  "  set  fire  to."  ^  On 
this  question  judicial  opinion  is  divided.'  So  also  a  difFerence 
may  be  wrought  by  varying  the  expression;  as,  in  Vermont, 
where  the  statutory  words  are  "  wilfully  and  maliciously  set 
fire,  with  intent  to  burn,  to  the  dwelling-house  of  another." 
And  they  are  held  not  to  require  any  consumption  of  the  wood 
of  the  building.  The  English  doctrine  was  admitted  to  be  other- 
wise; but  said  the  court:  "Our  statute  contains  the  important 
qualifying  words,  ^wiih  intent  to  hum^  which  are  not  contained 
in  any  of  the  English  statutes ;  most  clearly  implying  that  the 
offense  intended  to  be  covered  by  the  statute  was  something 
short  of  an  actual  burning."  The  expression  may  "  reasonably 
and  fairly  be  understood  the  same  as  put  fire  to,  or  jpiace  fire 
upon,  or  against,  or  put  fire  in  connection  wtth.^^  Thus  the  lan- 
guage and  intent  of  the  enactment  are  brought  into  harmony.' 
§  812.  Break — Breaking.^ — The  verb  "  to  break"  occurs  in 
various  connections  in  our  legal  language.*  But  its  chief  use, 
whence  mainly  we  derive  its  meanings,  is  in  the  law  of  burglary 
and  the  analogous  statutory  breakings.*  Applied  to  a  building, 
it  signifies  to  make  an  opening,  or  way  of  admission,  into  it,  and 
it  does  not  necessarily  require  any  destruction  of  parts.  It  is  a 
breaking,  for  example,  to  lift  the  latch  or  draw  the  bolt  of  a 
door  not  otherwise  fastened,^  to  push  upward  or  lower  a  window 

iCrim.  Pra,  I,  §612.  D.  216;]  Curtis  v.  Hubbard,  1  HiU 
»Id..  §  618;  II,  §  47;  a  v.  Taylor,  45  (N.  Y.\  886,  4  HiU  (N.  Y.),  487,  [40 
Ue.  822;  Howe  u  Com.,  6  Grat  664;  Am.  D.  292;]  Bass  v.  &,,  1  Lea,  444; 
Mary  v.  &,  24  Ark.  44,  47,  [81  Am.  D.  MoCourt  v.  P.,  64  N.  Y.  588;  Rex  r. 
60;]  Cochrane  vi  a,  6  Md.  400,  405;  Robinson,  1  Moody,  827;  a  v.  Rob- 
fa  V.  HaU,  98  N.  G  571.]  ertson,  32  Tex.  159;  Owen's  Case,  1 
sa  V.  Dennin,  82  Vt  158, 164  165.  Lewin,  35.    And  see  a  v.  Newbegin, 
^Crim.  Law,  II,  §  91.  25  Me.  500;  Rex  v.  Bailey,  1  Moody, 
A  As,  in   the  law  of  arrest,  ante,  28;  Lowder  n  a,  68  Ala.  148,  [85  Am. 
§§  277,  290;  Crim.  Pra,  I,  §§  194-204;  K  9;]  ante,  g  290;  [a  v.  Hecox,  83 
and  prison-breach.     Crim.  Law,  II,  Ma  581;  a  v.  Woods,  137  Ma  6,  88  a 
§§  1070-108a    And  see  Ryan  v.  Shil-  W.  R  722;  a  v,  Moore,  117  Ma  895, 
cock.  7  Exch.  72;  Samanni  v.  Com.,  22  a  W.  R.  1086;  a  v.  O'Brien,  81 
16  Orat  54a  Iowa,  98, 46  N.  W.  R  861;  a  v.  Gron- 
•Crim.  Law,  I,  §  559;  II,  §§  9%  91,  ing,  88  Kan.  18,  5  Paa  R.  446;  Kent 
118  and  note.  vi  a,  84  Ga.  488,  11  a  E.  R  855,  20 
7  J.  KeL  67;  Rex  v.  Gray,  1  Stra.  Am.  St  R  876;  Daniels  v.  a,  78  Ga. 
481;  Reg.  cl  Wheeldon,  8  Car.  &  P.  98;  Webb  v.  Com.  (Ky.),  85  a  W.  R 
747;  a  V.  Wilson,  Coxe^  489,  [1  Am.  1038;  Ferguson  17.  a,  52  Neb.  482,  72 
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held  by  a  pulley-weight,*  or  to  raise  a  door  constructed  to  be 
kept  down  simply  by  its  own  gravitation.'  So  it  is  a  breaking 
of  a  corn-crib  to  bore  into  it  a  hole  whence  to  draw  out  the 
kernels.'  Kor  is  it  less  a  breaking  if  the  way  to  the  place  to 
be  entered  is  made  by  fire.^  Or  a  constructive  breaking,  as  it 
is  termed,  sufficient  in  burglary,  occurs  where  one  procures  by 
€raft,*  or  by  threats  and  intimidation,*  a  person  within  the 
building  to  open  the  door.  To  push  open  a  closely  fitting  door, 
which  has  no  lock,  latch  or  other  fastening,  is  to  break  the 
place.^  And  the  removal  of  a  portion  of  the  building,  how- 
ever small,  as  a  pane  of  glass,  or  any  part  of  a  shutter,  is  suffi- 

N.  W.  R  690,  66  Am.  St  R  612;  Mets  •Grim.  Law,  n,  g  91;  Rolland  tK 

V.  a,  46  Neb.  647,  65  N.  W.  R  190;  Com.,  82  Fft.  St  806,  [22  Am.  R  758;] 

Anderson  v.  S.,  17  Tex.  Ap.  805;  Gon-  Johnston  v.  Com., 85  Fa. St  54  [27  Am. 

zales  V.  a  (Tex.  Cr.  R),  50  a  W.  R  R  622;]  Parke  v.  Evans,  Hob.  62a; 

1018;  Hedriok  v.  a  (Tex.  Cr.  R),  51  Rex  u  Hawkins,  2  East,  P.  Q  485; 

a  W.  R  252L]  Ducher  v.  a,  18  Ohio,  808;  Rex  v. 

iRex  V.  Hainea  Russ.  &  Ry.  451;  Bigley,  1  Crawf.  A  Dix,  Q  C  202;  a 

Rex  V.  Hall,  Russ.  &  Ry.  855;  a  t?.  u  Carter,  1  Houst  Crim.  402;  Clarke 

Carpenter,  1  Houst  Crim.  867;  Den-  v.  Com.,  25  Grat  908.    But  see  a  t\ 

nis  V.  P.,  27  Mich.  151;  a  v,  Tutt  63  Henry,  9  Ire.  46a    [Gaining  admis- 

Ma  595.    And  see  Rex  v.  Robinson,  1  sion  to  an  express  car  by  hiding  in  a 

Moody,  827;  Rexv.  McKeamey,Jebb,  chest  and  causing  the  same  to  be 

99;  Rex  v.  Bailey,  Russ.  &  Ry.  841;  shipped  in  the  car,  is  a  breaking. 

Reg.  V.  Bird,  9  Car.  A;  P.  44  Nichols  «.  a,  68  Wis.  416,  82  N.  W. 

>  Rex  V.  Russell,  1  Moody,  877:  Rex  R  548.    Entering  a  store  during  busi- 

V.  Brown,  2  East,  P.  C  487,  2  Leach,  ness  hours  at  night  through  an  open 

1016.  note.    But  if  fastenings  are  in-  door  and  in  the  same  manner  as 

tended  to  be  put  upon  a  trap-dopr,  it  other  persons,  with  intent  to  remain 

has  been  held  that  lifting  it  up  is  not  concealed  until  the  closing  of  the 

a  breaking.    Rex  v,  Lawrence,  4  Car.  store  and  committing  theft  is  not 

&  P.  231.     And  see  Rex  v,  Oallan,  oonstmotiTe   breaking  within   the 

Rusa  &  Ry.  157;  Hunter  v.  Com.,  7  Texas   statute  against   entering  a 

Grat.  641,  [56  Am.  D.  121;]  Rosooe,  house  by  force,  threats  or  fraud  at 

Crim.  Ev.  841 ;  [Nash  v,  a,  20  Tex.  night  or  in  like  manner  by  day  and 

Ap.  384,  54  Am.  R  629.    Removing  a  remaining  concealed  therein  until 

prop  from  an  upright  door  held  in  night  with  intent,  eta    Edwards  v, 

position  by  that  means  is  breaking,  a,  86  Tex.  Cr.  R  887, 87  a  W.  R  48a] 

a  V.  Powell  (Kan.),  68  Pac  R  968;  •Rex  v.  Swallow,  1  Russ.  Crimes 

Rose  V,  Com.  (Ky.),  40  a  W.  R  245.]  (3d  Eng.  ed.),  793. 

s  Walker  v,  a,  68  Ala.  49,  [35  Am.  ?  Finch  v.  Com.,  14  Grat  643;  [^fay 

R  1;  a  v.  Crawford,  8  N.  D.  645,  80  t^.  a,  40  Fla.  426,  24  a  R  498;  Grimes 

N.  W.  R  193,  73  Am  St  R  772,  46  L.  v.  a,  77  Ga.  762,  4  Am.  St  R  796;  a 

R  A.  312.]  V.  Conners,  95  Iowa,  485,  64  N.  W.  R 

4  White   u   a,  49   Ala.    844,  849;  295;  Sparks  v.  a,  34  Tex.  Cr.  R  86, 

[Washington  u  a,  87  Ga.  12, 13  a  E.  29  a  W.  R  264;  Wagner  v.  a  (Tex. 

R  12.]  Cr.  RX  47  a  W.  R  3721     . 
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cient.^  Even  the  catting  and  tearing  down  of  a  netting  of 
twine,  nailed  at  the  top,  bottom  and  sides  of  a  window  pur- 
posely left  open  at  night,  so  that  an  entry  coald  be  effectetd^ 
has  been  adjadged  a  breaking  in  burglary.  ^^It  makes  no  dif- 
ference," observed  the  court,  "  whether  the  door  is  barred  and 
bolted,  or  the  window  secured  or  not;  it  is  enough  that  the 
house  is  secured  in  the  ordinary  way;  so  that  by  the  careless- 
ness of  the  owner  in  leaving  the  door  or  window  open  the 
party  accused  of  burglary  be  not  tempted  to  enter.  Shutting 
the  window-blinds  and  leaving  the  windows  open  for  air  is  a 
common  mode  of  closing  a  house  in  the  warm  season ;  if  the 
blinds  are  forced,  it  is  a  breaking."  *  But  if  a  door  or  window 
is  open  a  little  way,  it  is  not  a  breaking  to  push  it  further 
open.'  The  thing  displaced  must  be  a  part  of  the  freehold.* 
Yet  as  the  chimney  is  never  to  be  shut,  an  entrance  there  is  a 
breaking,  though  nothing  is  moved.*  It  is  no  breaking  to 
walk  into  an  open  door  or  window,*  or  crawl  through  a  suffi- 
cient hole." 

1  Bex  V.  Perkes,  1  Oar.  &  P.  800;  v,  TsAne,  7  Car.  A  P.  185;  ante,  §  281. 
Reg^  V.  Bird,  9  Car.  &  P.  44;  Anony'-  [Digging  nnder  an  unfloored  log- 
inouB,!  Anderson,  115;  Gibbon's  Case,  house,  and  thus  effecting  an  en- 
Foster,  107;  Bex  v,  Bailey,  Bussl  &  tranoe,  constitutes  breaking.  Press- 
By.  341, 1  Moody,  28;  Bex  v.  Davis,  ley  vi  &,  111  Ala.  84,  20  a  B.  647.] 
Buss.  &  By.  490;  Bex  v.  Hughes,  1  *Bex  v.  Brioe,  Buss.  &  By.  460;  a 
Leach,  40e,  2  East,  P.  a  401;  [KeUey  v.  Boon,  18  Ire.  244,  [57  Am.  D.  555;] 
V,  Com.  (Ky.),  54  a  W.  B.  949.]  Stone  v.  a,  68  Ala.  115, 119;  Walker 

sCom.  V.  Stephenson,  8  Pick.  854^  v.  a,  52  Ahi.  876;  [Olds  u  a,  97  Ala. 

opinion  by  Parker,  C.  J.    And  see  P.  81, 12  S.  B.  409.] 

V.  Nolan,  22  Mich.  229;  [Sims  u  a,  *a  t;.  Boon,  supra;  Bex  u  Lewis, 

186  Ind.  858,  36  N.  K  B.  278.]  2  Car.  &  P.  628;  Com.  v.  Steward,  7 

*Bex  V.  Smith,  1  Moody,  178,  Car.  Dane  Abr.  186;  Anonymous,  J.  KeL 

Crim.  Law(8d  ed),  298;  Com.  v.  Stew-  70;  a  v.  Wilson,  Coxe,  489;  Pines  v, 

ard,  7  Dane  Abr.  18a    The  majority  a,  50  Ala.  153;  [MoGrath  v.  S.,  25 

of  the  Scotch  judges  held  that  it  is  NeU  780,  41  N.  W.  a  780;  Milton  v. 

not  house-breaking  to  enter  by  means  a,  24  Tex.  Appi  287,  6  a  W.  R  308; 

of  a  key  left  in  the  door  locked  on  Williams  v.  a  (Tex.  ApX  18  a  W. 

the  outside.    Alston's  Case,  1  Swin-  R  609;  Costello  .u  a  (Tex,  Cr.  R), 

ton,  488;  [Bose  v.  Com.  (Ky.),  40  a  W.  21  a  W.  R  860.] 

R  245.    Unlocking  the  door  to  an  ^  Stone  v.  8.,  supra;  [Miller  v.  a,  77 

apartment  by  means  of  a  key  on  the  Ala.  41.    Entering  by  a  hole  used  for 

same  ring  with  key  to  defendant's  the  passage  of  a  band  to  and  from 

own  apartment  is  breaking.    Com.  v,  the  machinery  of  a  gin  house,  where 

Ballard  (Ky.),  88  a  W.  R  678;  P.  v.  it  is  necessary  to  climb  to  the  second 

Dupree,  98  Mich.  26, 56  N.  W.  R 1046.]  story  of  the  building  and  push  the 

*  Com.  V.  Trimmer,  1  Mass.  476;  Bex  band  to  one  side  to  make  room  for 
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§  313.  Forcibly  break.—  In  Ohio,  under  a  statute  making  it 
criminal  to  "  forcibly  break  and  enter  ^  a  building,  actual  force 
is  held  not  to  be  necessary;  but  a  breaking  at  common  law, 
such  as  our  last  section  describes,  is  sufficient.^ 

§  314.  Wound  —  Wounding. —  A  "  wound  "  is  a  breach  of 
the  skin,  or  of  the  skin  and  flesh,  produced  by  external  vio- 
lence.^ Separation  of  only  the  cuticle  or  upper  membrane  of 
the  skin  is  not  sufficient  —  all  of  it  must  be  parted ;  yet  the  in- 
jury need  not  extend  into  the  flesh,  and  there  need  not  be  ef- 
fusion of  blood.'  Without  such  parting  of  the  skin,  it  seems, 
there  can  be  no  wounding;  for  a  man  was  held  not  to  be 
wounded  when  his  person  was  bruised  and  his  collar-bone 
fractured.*  Yet  a  disruption  of  the  internal  skin  —  as,  that 
within  the  mouth,*  or  the  membrane  lining  the  urethra* — 
will  suffice.  Moreover,  in  the  adjudged  law,  the  meaning  of 
the  word  has  been  considerably  varied  by  the  subject,  and  the 
connection  in  which  it  stands.  Under  9  Geo.  1  (ch.  22,  §  1)^ 
making  punishable  those  who  should  ^^  unlawfully  and  ma- 
liciously kill,  maim  or  wound  any  cattle,"  etc.,  it  was  held  that 
driving  a  nail  into  the  frog  of  a  horse's  foot  was  a  wounding, — 
"  which  word  *  wound,' "  the  court  said,  "  appears  to  be  used 
as  contradistinguished  from  a  permanent  injury,  such  as  maim- 
ing."^   Statutes  which  a  good  while  prevailed  in  England 

the  body,  is  breaking,    Marshall  u  &  v.  Leonard,  22  Ma  449, 451;  [Jonee 

a,  94  Qa.  589,  20  a  E.  R  482.    But  v.  Com.,  87  Va.  63, 12  a  K  R.  220.] 

see  Knotts  v.  a  (Tex.  Cr.  B.)  32  a  W.  *  Reg.  v,  McLoughlin,  8  Car.  &  P. 

B.  532.]  635;  Rex  v.  Beckett,  1  Moody  &  R. 

iCrim.  Law,  II,  §118,  note;  Ducher  626;  Coul  v.  Gallagher,  6  Met  565; 

V.  a,  18  Ohio,  808;  Timmons  u  a,  84  Moriarty  v.  Brooks,  6  Car.  &  P.  684; 

Ohio  St  426,  [32  Am.  R  37a]  Rex  v.  Wood,  1  Moody,  278;  Reg.  v. 

Forcible  passi ng.—  The  passing  of  Smith,  8  Car.  &  P.  173.    And  see  Reg. 

a  toll-gate,  after  the  keeper^s  refusal  v.  Price,  8  Car.  &  P.  282. 

because  of  the  non-payment  of  toll,  ^  Rex  v.  Wood,  4  Car.  &  P.  881. 

is   a  **  forcible  passing.**    Camden,  ^Reg.  v.  Smith,  8  Car.  &  P.  173; 

etc.  Turnpike  v.  Fowler,  4  Zab.  205.  Reg.  u  Warman,  1  Den.  C.  0.  188. 

Damaging.— As    to    what  is    a  ^  Reg.  v.  Waltham,  3  Cox,  C.  C.  442. 

"  damaging,"  see  Reg.  v.  Whitting-  See  Reg.  v,  Jones,  3  Cox,  C.  C.  441. 

ham,  9  Car.  &  P.  234;  Rex  v,  Tracy,  ?  Haywood's   Case,  2   East,  P.   C. 

Rus&  &  Ry.  452;  Reg.  v,  Norris,  9  1076, 1077.    According  to  the  report 

Car.  &  P.  241 ;  Reg.  v.  Fisher,  Law  of  this  case  by  Russell  and  Ryan 

Rep.  1  a  C.  7, 10  Cox,  C.  C.  146.  (Rex  v.  Haywood,  Russ.  &  Ry.  16X 

s  « In  criminal  cases,  the  definition  the  sole  question  submitted  to  the 

of  a  wound  is  an  injury  to  the  per^  judges  was  whether  an  injury  net 

son  by  which  the  skin  is  broken.'*  permanent   is  within   the   statute. 
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were  9  Geo.  4  (ch.  31,  §  12),  and  7  WiU.  4  and  1  Vict.  (ch.  85, 
§  4),  superseding  it,  the  words  whereof  are  "stab,  cut  or 
wound ; "  and  it  was  decided,  not  without  some  differences  of 
opinion,  that,  as  the  first  two  of  these  three  connected  words 
imply  the  use  of  some  instrument,  so  must  also  the  last  one;  ^ 
and  that,  therefore,  a  wound  inflicted  with  the  teeth,  as  in  bit- 
ing off  the  finger,  ear  or  nose,  is  not  within  the  statute.'  The 
kind  of  instrument  was  immaterial ;  a  blow  from  a  hammer,' 
from  the  butt-end  of  a  gun,*  from  a  bludgeon,*  or  a  kick  with  a 
shoe,^  parting  the  skin,  being  as  good  in  law  as  a  cut  from  a 
sharp  weapon.  Nor  was  it  any  objection  that  the  instrument,  in- 
stead of  inflicting  the  wound  directly,  fell  on  some  other  thing, — 
for  example,  the  injured  person's  hat, —  and  the  latter  broke  or 
cut  the  sldn.^  Snt  oil  of  vitriol,  thrown  on  the  face,  was  not 
deemed  an  instrument  to  make  the  injury  a  wound  within  the 
statute.'  The  later  enactments  of  24  and  25  Vict.  (ch.  97,  §  40), 
employing  the  words  "  kill,  maim  or  wound  any  cattle,"  and  ^24 
and  25  Vict.  (ch.  100,  §  11),  the  expression  wherein  is  "  wound,  or 
cause  any  grievous  bodily  harm  to,  any  person,"  are  differently 
construed.  They  do  not  require,  to  inflict  a  "  wound,"  the  use 
of  any  instrument.  Thus,  under  the  former,  a  wound  in  the 
mouth  of  a  horse  may  be  created  by  drawing  out  its  tongue 
with  the  hand.' 

§  316.  Cat— Cutting— Stab — Stabbing.— Where  the  words 
^'cut  or  stab"  are  used  as  in  the  before-mentioned  English  stat- 
utes,^* they  "relate  only  to  such  wounds  as  are  made  by  an  in- 
strument capable  of  stabbing  or  cutting;  stabbing  being  prop- 

Bven  according  to  the  other  report,  >  Beg.  v.  Smith,  8  Car.  &  P.  178 ;  Rex 

as  (he  injurj  was  to  a  part  where  v.  Withers,  1  Moody,  294,  4  Gar.  A  P. 

nature  has  provided  no  skin,orwhere  440;  Rex  v.  Hughes,  2  Car.  &  P.  420. 

perhaps  the  hoof  may  be  deemed  the  *  Rex  v,  Sheard,  2  Moody,  18,  7  Car. 

skin,  the  decision  is  not  absolutely  &  P.  846. 

in  oonfliot  with  the  general  doctrine.  ^  Rex  v,  Payne,  4  Car.  &  P.  558. 

StiLl  perhaps  the  particalar  wording  ^  Rex  v.  Briggs,  1  Moody,  818,  1 

of  this  statute  required  the  term  Lewin,  61. 

"wound ''  to  be  construed  as  mean-  ?  Rex  v.  Sheard, 8  Moody,  18,  7  Car. 

ing  something  different  from  what  &  P.  848. 

it  does  in  the  other  statutea  *  Rex  v.  Morrow,  1  Moody,  456;  Hen- 

1  See  ante,  %  245t.  shalPs  Case,  2  Lewin,  185.    And  see 

3  Jenning's   Case,   2   Lewin,   180;  1  Russ.  Crimes  (8d  Eng.  ed.),  781. 

EUnsly's  Case,  2  Lewin,  126;  Rex  v.  »Reg.  v.  BuUock,  Law  R  1  C  a 

Stevens,  1  Moody,  409;  Rex  v.  Harris,  115,  11  Cox,  C.  C.  125. 

7  Car.  ft  P.  44a  MAn^§814 
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erly  a  wounding  with  a  pointed  instrument,  and  cutting  being  a 
wounding  with  an  instrument  having  a  sharp  edge.  And  if  the 
indictment  be  for  cutting,  evidence  of  a  stab  will  not  support  the 
charge;  for,  as  the  statute  uses  the  words  in  the  alternate,  'stab 
or  cut,'  so  as  to  distinguish  them,  the  distinction  must  be  at- 
tended to  in  the  indictment.'^*  Yet  cutting  or  stabbing  need 
not  have  been  the  purpose  for  which  the  instrument  was  man- 
ufactured. For  example,  a  blow  from  the  sharp  claw  of  a 
hammer,*  or  the  sharpened  point  of  an  iron  crow,*  may  inflict 
a  cut;  but  not  from  the  blunt  end  of  a  hammer,^  or  from  a 
square  iron  bar  producing  a  contused  or  lacerated  gash,*  or 
from  the  scabbard  of  a  sword,*  or  from  the  handle  of  a  wind- 
lass.^ It  was  held  in  New  Jersey  that,  if  the  nose  is  bitten 
off,  it  is  cut  off,^ —  a  conclusion  not  in  accord  with  the  English 
doctrine.*  Under  1  Jac.  1  (ch.  8,  §  2),  employing  the  words 
"  stab  or  thrust  any  person,"  Hawkins  says,  "  the  killing  of  a 
man  with  a  hammer,  or  such  like  instrument,  which  cannot 
come  properly  under  the  words  *  thrust'  or  *stab,'  is  not  a 
killing  within  the  statute."  *®  The  knife,  to  stab,  need  not  do 
more  than  penetrate  the  skin  and  draw  blood ;  at  least,  a  depth 
of  a  quarter  of  an  inch  is  enough." 

§316.  Maim  —  Maiming. —  The  word  "maim"  is  not,  ac- 
cording to  the  better  use,  a  synonym  for  mayhem,  which  is  a 
particular  sort  of  aggravated  maim."    But,  like  mayhem,  it  im- 

1 1  Buss.  Crimes  (8d  Eng.  eoL),  728;  §  a    And  see  Wilson  v.  Com.,  8  Bush, 

ante,  §  298;  Rex  v.  McDermot,  Hussl  105;  [Riggs  v.  Com.  (K7.),  88  a  W.  B. 

&Ry.356.   See,  however,  anfe,  g§  247,  413.] 

.248;  po8t,  %  826.  u  vVTard  v.  a,  56  Ga.  40a 

3 Rex  V.  Atkinson,  Russ. &  Rj.  104  [Shooting.  —  For  definition  of 

1  Rus&  Crimes  (8d  Eng.  ed.),  72&  shooting,  see  Clark  ix  a,  84  Qa.  577, 

sRex  u  Hay  ward,  1  Rusa  Crimes  10  S.  E.  R.  1094.] 

{8d  Eng.  ed),  729,  Russ.  &  Ry.  7a  "Crira.  Law,  II,  §§1001, 1005;  Toml 

And  see  Wilson  v.  Com.,  8  Bush,  105.  Law  Diet,  Maihem.    But  sometimes 

*  Bex  V*  Atkinson,  suprcu  we  find  the  word  *<  maim  "  employed 

<^Rex  V.  Adams,!  Russ.  Crimes  (8d  in  the  sense  of  mayhem;  as,  in  1 

Eng.  ed.),  72a  Hawk.  P.  C.  (Curw.  ed.),  p.  107,  §§  1-8. 

^  Rex  V.  Whitfield,  1  Russ.  Crimes  And  the  indictment  for  mayhem  ap> 

(8d  Eng.  ed.),  72a  i>ears  properly  to  employ  the  expres- 

7  Anonymous,  1  Russ.  Crimes  (8d  sion  "  did  feloniously  maim,"  as  an 

Eng.  ed.X  728.  equivalent  for   the   Latin  fdonice 

>a  V.  Mairs,  Coxe,  45a  mayhemavit    Crim.  Pra,  II,  §  852; 

•See  Rex  v,  Harris,  7  Car.  &  P.  446;  1  Chit  Crim.  Law,  244;  Com.  u  New- 

an/6,  §814  ell,  7  Mass.  245,  247;  8  Inst  118;  3 

w  1  Hawk.  P.  a  (Curw.  ed.),  p^  90,  Hawk.  P.  G  (Curw.  ed.),  pi  249,  §  77. 
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plies  a  permanent  injury^  or  crippling,*  certainly  when  em- 
ployed with  reference  to  cattle.'  And  such  appears  to  be  its 
general  legal  meaning.*  Mayhem,  not  unfrequently  termed 
maim  of  the  person,  signifies  more  when  we  are  speaking  of 
the  common  law;  namely,  such  a  bodily  injury  as  renders  the 
suflferer  less  able  in  fighting  to  defend  himself  or  annoy  his 
adversary.^  Under  a  statute  making  it  a  misdemeanor  to  cut 
off  the  ear  with  intent  to  maim,  the  court  observed  that  the 
word  was  used  in  the  popular  sense  of  mutilate,  and  not  as 
synonymous  with  mayhem.*  Another  statute  provided  in  terms 
that  maiming  should  consist  in  "  unlawfully  disabling  a  human 
being,  by  depriving  him  of  the  use  of  a  limb  or  member,  or 
rendering  him  lame,  or  defective  in  bodily  vigor.''  ^  And  there 
are  still  other  statutory  definitions  in  our  states.*  The  English 
judges  held  that  pouring  acid  into  the  eye  of  a  mare,  and 
thereby  blinding  her,  is  a  maiming  within  7  and  8  Geo.  4,  ch. 
30,  §  16,  which  made  it  felony  to  "  unlawfully  and  maliciously 
kill,  maim  or  wound  any  cattle."* 

§  317.  Slit  the  nose."  —  These  words  are  answered  by  any 
division,  perpendicular  or  transverse,  of  the  flesh  or  gristle." 

§318.  Grievous  bodily  harm. —  This  "is  a  generic  term, 
which  may  comprehend  severe  wounds  or  hurts  of  various 
kinds;  but  they  are  not  required  to  be  such  as  are  likely  to 
produce  a  permanent  injury."  "  Much  less  need  they  put  in 
hazard  the  life.^*    It  is,  for  example,  a  grievous  bodily  harm  to 

1  a  V.  Briley,  8  Port  47a  » Rex  v.  Owens,  1  Moody,  205. 

2Turman  v.  a,  4  Tex.  Ap.  58&  ^^See  Grim.  Law,  U,  §  1003;  Crim. 

*Id.;  Roscoe,  Grim.  Ev.  875,  876;  Pro..  II,  §855. 

Reg.  V.  Jeans,  1  Gar.  &  K  530;  antet  u  Rex  v.  GanroU,  1  Leach,  56;  &  a 

§  814.   And  see  Baker  v.  a,  4  Pike,  50.  nam.  Rex  v.  Garrol,  1  East,  P.  a  894; 

4  a  u  Briley,  8  Port  472,  where  the  [Godl  v.  Blaney,  188  Mass.  571.] 

same  meaning  was  given  to  the  word  i'  Arohh  New  GrinL  Pra  264;  Reg. 

''disabling,"  in  the  statute.  v.  Ashman,  1  Post  &  F.  8& 

•Grim.  Law,  n,  §  1001;  1  Hawk.  P.  "Reg.  v.  McNeill,  1  Grawf.  A  Dix, 

a  (Gurw.  ed.)  p.  107,  g§  1,  2;  Roscoe,  Q  G.  8a    And  see  Rex  v.  Phillips,  1 

Grim.  Ev.  785.  Grawf.  &  Dix,  G.  Q  164;  Reg.  v.  Ga- 

«Gom.  V.  Newell,  7  Mas&245,240.  ruthers,  3  Grawf.  &  Dix,  G.  G.  801; 

7  Baker  v,  a,  4  Pike,  56.  Rex  v.  Hunt,  1  Moody,  08;  Roscoe, 

^au  Briley,  8  Port  472;  at;.  Sim-  GrinL  Et.  786.                                      ^ 

mens,  8  Ala.  407.  Great  bodily  harm,  and  gerious 

Disfiguring.— As  to  the  word ''did-  bodily  harm,— in  the  law  of  self- 
figuring,"  see  Grim.  Law,  II,  g§  005,  defense,  are  substantial  equivalents. 
1001;  a  u  Smith,  Ghevee,  157.  Lawlor  i;.  P.,  74  Dl.  228;  [Branch  v. 
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a  female  child  to  cut  her  private  parts  so  as  to  enlarge  them 
for  the  time,  thoagh  the  wound  is  not  deep  or  dangeroaS|  and 
the  hymen  is  not  broken.^ 

IV.   The  Objects  Actibd  upon  and  thb  Instbumbntauties^ 

§  .319.  Tool  —  Instrument  —  Implement. —  These  words^ 
commonly  connected  in  statutes,  are  nearly  but  not  exactly 
identical  in  meaning.'  They  severally  denote  some  inanimate, 
physical  thing,  which  can  be  used  manually  in  the  way  of  labor^ 
skill  or  chicanery.  For  example,  a  game-cock,  which  acts  of 
his  own  volition,  is  not  an  implement.'  Kor  is  a  printing-press, 
with  the  types  and  forms,  which  are  serviceable  only  in  com- 
bination with  it,  sufficiently  light  and  exclusive  for  the  hand  to 
be  a  tool.^  Also  within  statutes  exempting  property  of  debt- 
ors from  attachment,  the  following  are  not  tools:  cart-wheels, 
and  other  parts  or  the  whole  of  vehicles  drawn  by  horses  or  by 
oxen;*  a  millnsaw  worked  by  water-power ;•  the  moulds  of  a 
paper  manufacturer;^  a  portable  machine  for  spinning  and 
manufacturing  cloth,  of  the  sort  used  in  factories,  even  though 
propelled  by  the  hand;*  and,  it  has  been  adjudged,  a  peg- 
machine  operated  by  the  hand-power  of  a  single  person.*  So, 
in  the  criminal  law,  a  crucible  or  other  pot  for  melting  or  boil- 
ing is  not  a  tool  or  instrument  for  counterfeiting.'*  But  a  press,^^ 
and  likewise  a  mould  "  for  coinagie,  have  been  held  to  be  such 
within  the  English  statutes;  wherein,  however,  the  meaning 
of  these  words  is  perhaps  enlarged  by  their  connection.  More- 
over, a  collar,  as  it  is  called,  employed  for  marking  the  edge  of 

Ss,  85  Tex.  Cr.  R.  804,  83  a  W.  R.  856;  •  Daily  v.  Hay,  6  Hasa  8ia 

George  u  &^  21  Tex.  Ap.  815, 17  a  W.  •  Batchelder  v.  Shapleigfa,  1  Fairf. 

R.  351;  a  V.  Clark,  80  Iowa,  517, 45  N.  185,  [25  Am.  D.  2ia] 

W.  R  010.]  7  Burbunk  v.  Reed,  oited  2  Vt  406. 

1  Rex  V.  Cox,  Rusa  A  Ry.  862.  ^Kilbum  v.  Demming,  2  Vt  404^ 

s  See  Atwood  v.  De  Forest,  19  Ck>nn,  [21  Am.  D.  54a] 

513;  Coolidge  v.  Choate,  11  Met  79.  *Knox  t\  Chadboume,  28  Me.  160, 

*Ante,  %  216;  Ooolidge  v.  Choate,  [48  Am.  D.  487.] 

tupra,  ^^8,  V,  Bowman,  6  Vt  594.     See 

<  Buckingham  v,  Billings,  18  Masa  Wetherby  v.  Foster,  5  Vt  186. 

82;  Danforth  v.  Woodward,  10  Piok.  i^  Rex  v.  Bell,  1  East,  P.  C.  1C9,  Fos- 

428,  [20    Am.  D.  581;]   Spooner   v.  ter,  48a 

Fletcher,  8  Vt  188,  [21  Am.  D.  579.]  » Rex  «.  Lennard,  2  W.  BL  807, 1 

Contra,  Flatten  v.  Smith,  4  Conn.  450,  Leaoh,  90, 1  East,  P.  G  17a 
[10  Am.  D.  166.] 
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a  counterfeit  coin,  the  process  being  to  force  the  coin  through 
it  by  machinery,  is  an  edger,  edging  tool,  instrument,  or  en- 
gine.^ Of  course,  if  the  statute  speaks  of  an  instrumentybr  a 
purpose  named,  it  must  be  meant  to  be  used  for  the  purpose; 
yet  its  adaptation  need  not  be  exclusive.  Keys,  for  example, 
are  instruments  of  house-breaking,  or  not,  according  to  the  in- 
tent of  the  person  having  them.* 

§  320.  Deadly  weapon. —  The  term  "  deadly  weapon  "  occurs 
in  the  common  law  of  homicide '  and  in  various  statutes.  It  is 
a  weapon  likely  to  produce  death  or  great  bodily  injury.*  In 
a  case  of  doubt,  the  manner  in  which  it  was  used  may  be  taken 
into  the  account  in  determining  whether  or  not  it  was  deadly.* 
And  when  the  facts  are  all  established,  the  question  whether  a 
particular  weapon  was  deadly  or  not  is  of  law  for  the  court;' 
yet  practically,  as  in  most  instances  the  establishment  of  thid 
facts  awaits  the  rendition  of  the  verdict,  the  jury  must  pass 
upon  this  question  under  instructions  from  the  court.^ 

1  Rex  V.  Moore,  1  Moody,  122, 2  Car.  •  Crim.  Law,  II,  §  681;  Hunt  v,  a, 

&  P.  28S.                           *  6  Tex.  Api  668;  Skidmore  «.  a,  48 

«Reg.  V,  Oldham,  2  Den.  C.  C.  472,  Tex.  98;  [Wilaon  v.  a,  87  Tex.  Cr.  R 
14  Eng.  L.  &  Eq.  56a    And  see  Rex  166,  88  a  W,  R  1018;  P.  v.  Rodrigo, 
V.  Palmer,  1  Moody  &  R.  70;  Rex  vl  69  CaL  601, 11  Pao.  R.  48t;  a  v.  Sin- 
Johnson,  Rusa  &  Ry.492;  [P.  vi  Jones  clalr,  120  N.  Q  608,  27  a  £.  R.  77.] 
<Mioh.X  82  N.  W.  R  806L  «  Crim.  Law,  n,  g  680;  a  vl  Collins, 

Burglar's  tools.— See  P.  v.  Remy,  8  Ira  407;  a  v.  Caesar,  9  Ire.  891;  a 
63  N.  Y.  a  18,  49  Api  Div.  2ia  Shop-  v.  Craton,  6  Ire.  164 
lifter's  bag  held  not  an  implement  ^Kouns  vi  a,  8  Tex.  Ap.  18;  Flour- 
designed  or  commonly  used  for  the  noy  v,  a,  16  Tex.  81.  Curtis,  J.,  speak- 
commission  of  larceny.  P.  v.  Lyons,  ing  to  a  case  where  the  statutory 
41N.  Y.  a646,  llN.Y.Cr.  R380, 18  word  was  "dangerous,"  said:  "In 
Misa  R  889;  P.  v,  Leybfv  74  Cal  407,  many  cases  it  is  practicable  for  the 
16  Flaa  R  200.]  court  to  declare  that  a  particular 

>  CrinL  Law,  II,  g§  680. 681, 690, 698 ;  weapon  was,  or  was  not»  a  dangerous 

Foster,  294;  Rex  v.  Hewlett,  7  Car.  &  weapon,  within  the  meaning  of  the 

P.  274.  law.    And  when  it  is  practicable,  it 

^a  u  J|urrott»  1  Ira  76^  87;  Rex  v,  is  matter  of  law,  and  the  court  must 

Hewlett,  tupra;  Macklin's  Case,  2  take  the  responsibility  of  so  deolar- 

Lewin,  225;  Briggs  v.  a,  6  Tex.  Api  ing.     But   where   the   question    is 

144, 146;  McReynolds  v.  a,  4  Tex.  Ap.  whether  an  assault  with  a  dangerous 

827;  Com.  v.  Branham,  8  Bush,  887;  weapon  has  been  prored,  and  the 

[a  V.  Rosener,  8  Wash.  42»  85  Paa  R  weapon  might  be  dangerous  to  Ufe, 

857;  Pittman  v,  a,  25  Fla.  648, 6  a  R  or  not»  according  to  the  manner  in 

437;  Gamer  v.  a,  28  Fla.  118,  9  a  R  which  it  was  used,  or  according  to 

835,  29  Am.  St  R  282;  McNary  v.  P.,  the  part  of  the  body  attempted  to  be 

82  111.  Ap.  58;  Long  m  Com.  (Ky.),  85  struck,  I  think  a  more  general  di- 

a  W.  R  9ia]  reotion  must  be  given  to  the  jury; 
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Dangerous  weapon. —  Some  of  the  statutes  employ  the  term 
"  dangerous  weapon."  *  It  is  a  milder  term  than  the  other, 
yet  otherwise  of  the  same  meaning.  A  weapon  may  be  dan- 
gerous without  being  deadly.*  Upon  an  indictment  for  rob- 
bing the  mail  and  putting  the  mail-carrier's  life  in  jeopardy,  it 
was  considered  that  a  sword  or  pistol  in  the  hand  of  the  rob- 
ber, through  terror  whereof  the  robbery  was  effected,  is  a 
"  dangerous  weapon,"  though  the  sword  is  not  drawn  or  the 
pistol  not  pointed.'  And  a  pistol  may  be  a  dangerous  weapon, 
even  without  proof  of  its  being  loaded.* 

§  331.  Offensive  weapon. — These  words  occur  in  some  for- 
mer and  perhaps  present  English  statutes,  forbidding  the  doing 
of  things  by  one  "  armed  with  fire-arms  or  other  offensive  arms 

and  it  must  be  left  for  them  to  de-  Ajx),  18  S.  W.  R.  674;  pistol,  Branch 

oide  whether  the  assault,  if   oom-  n  a,  85  Tex.  Cr.  R.  804, 88  a  W.  R 

mitted,  was  with  a  dangerous  weap-  856.    An  ax  was  held  to  be  a  deadly 

on."  U.  S.  V,  Small,  2  Curt  C  C.  241,  weapon  in  a  vi  Shields,  110  N.  C,  492, 

24a    See  also  a  v,  Jarrott,  1  Ira  76;  14  a  £.  R  779;  and  not  to  be»  neces- 

Rex  V,  Grioe,  7  Car.  &  P.  803;  a  v.  sarily,  in  Gladney  v,  S.  (Tex.  Ap),  12 

Dineen,  10  Minn.  407;  Skid  more  v.  a,  a  W.  B.  868,  and  Melton  v.  a,  80  Tex. 

mipra;  Com.  v.  O'Brien,  119  Mass.  842,  Ap.  278, 17  a  W.  R.  257.    A  olub  was 

[20  Am.  R.  825.    The  following  have  held  to  be  a  deadly  weapon  in  a  t;^ 

been  held  to  be   deadly  weapons:  Phmips,  104  N.  C.  786, 10  a  £.  R  468; 

Iron  weight,  Long  v.  Com.  (Ky.),  85  and  not  to  be,  in  Erwin  v.  Com.,  06 

a  W.  R.  919:  foui^tined  pitchfork,  a  Ky.  422,  29  a  W.  R.  840.    A  revolver 

V.  Smith,  57  Kan.  678,  47  Pac.  R.  541 ;  may  be  proved  to  be  a  deadly  weapon, 

knife,  a  u  Warren,  1  Marv.  (Del)  487,  P.  «.  Savercool,  81  CaL  650, 22  Paa  R. 

41  AtL  R.  190;  Terr.  v.  Armigo,  7  N.  856.] 

M.  671,  87  Paa  R  1117;  Ellison  v.  &.  » Filkina  v.  P.,  69  N.  Y.  101,  [25  Am. 

(Tex.  Cr.  R),  84  S.  W.  R  945;  S.  v.  R  148;  a  v.  Godfrey,  17  Oreg.  800, 20 

Henn,  89  Minn.  476,  40  N.  W.  R  572;  Pac  R  625,  11  Am.  St  R  830.] 

razor,  a  v.  Clayborne,  14  Wash.  622,  "Pinson  v.  a,  28  Tex.  579. 

45  Pao.  R  808;  stick  of  stove-wood,  <n.  a  v.  Wood,  8  Wash,  a  CL  440. 

Henry  v.  8.  (Tex.  Cr.  R),  49  a  W.  R  *U.  a  v.  Wilson,  Bald.  78;  [Jack- 

96;  corn  knife,  Montgomery  v.  Com.  son  v.  U.  a,  102  Fed.  R  47a  The  fol- 

(Ya.),  86  a  K  R  871 ;  sledge  hammer,  lowing  have  been  held  to  be  danger- 

Philpot  V.  Com.,  86  Ky.  595,  6  a  W.  ous  weapons:  Razor,  a  v.  Singeal,  51 

R  455;  piece  of  iron  gas  pipe,  a  v.  La.  An.  932,  25  a  R  957;  piece  of 

Drumms  (Mo.),  56  S.  W.  R  1086;  hoe,  timber,  a  v,  Alfred,  44  La.  An.  582, 

Hamilton  V.  P.,  118  111.  84,  55  Am  R  10   a    R   887.    The   following   are 

896;  loaded  gun  or  pistol,  a  v.  Doyle,  not  necessarily  dangerous  weapons: 

107  Ma  86, 17  a  W.  R  751 ;  Hamilton  Pocket  knife,  a  v,  Scott,  89  La.  An. 

V.  P.,  supra;  Smith  v.  S.  (Tex.  Cr.  R),  948,  8  a  R  88;  unloaded  gun,  a  v. 

67  a  W.  R  94a    The  following  have  Godfrey,  17  Oreg.  800,  20  Paa  R  625. 

been  held  not  per  se  deadly  weapons:  11  Am.  St  R  830.] 
Brass  knuckles,  Ballard  v,  a  (Tex. 
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or  weapons,"  *  "  carrying  offensive  arms  or  weapons,"  *  "  with 
an  offensive  weapon  or  instrument," '  and  the  like.  We  have 
no  exact  definition  of  the  term  '^  offensive  weapon."  But  it  in<> 
dudes  guns  and  other  instruments  of  war;  with  bludgeons, 
clubs  and  other  things  employed  only  in  private  encounters;  * 
and  heavy  walking-sticks,  crutches,  and  the  like,  being  offensive 
or  not  according  to  the  intent  with  which  they  are  used  or 
carried.*  On  the  other  hand,  a  horsewhip;*  bats,  which  are 
long  poles  wherewith  smugglers  convey  away  tubs  of  spirits;' 
and  large  sticks,  three  feet  in  length,  with  some  prongs,  the 
natural  growth  of  the  timber,  and  knobs  at  the  ends,*  have 
severally  been  adjudged  not  to  be  offensive  weapons.  And  the 
judicial  impressions  seem  to  have  been  that  a  weapon  to  be 
offensive  must  be  dangerous.* 

§  332.  Loaded  arms. —  A  pistol  loaded  with  gunpowder  and 
ball,  yet  having  its  touch-hole  so  plugged  that  it  cannot  be 
fired,  is  not  ^'  loaded  arms  "  within  the  English  statute  of  9  Geo. 
4,  ch.  31,  §§  11  and  12;**  the  words  of  which  are,— "shall,  by 
drawing  a  trigger,  or  in  any  other  mannei^  attempt  to  dis- 
charge any  kind  of  loaded  arms  at  any  person."  And  one  who 
sent  to  another,  to  destroy  him,  a  tin  box  containing  three 
pounds  of  gunpowder,  and  two  detonators  to  ignite  it  when 
the  box  should  be  opened,  was  held  not  to  have  attempted  to 
discharge  at  him  loaded  arms.** 

§  323.  Weapon  drawn. — A  sneed  has  been  deemed  a  "weapon 
drawn;"  "  so  likewise  has  a  pot,  thrown  alf  another." 

§  324.  Destructive  matter. — Boiling  water  is  "destruc- 
tive matter,"  within  7  Will.  4  and  1  Vict.  (ch.  86,  §  6),  making 

10  Gea  a^  oh.  85»  8 10;  6  Gea  4^  ch.  •And  see  1  Ruaa  Crimes  (8d  Eng. 

lOS,  g  (MIL  ed.\  110, 120;  Rex  v.  Grice,  7  Car.  <fe 

S8&4Wiaich.68,8  6a  P.  80a 

*7  Gea  %  ch.  2t  i«Rex  «  Harris,  6  Car.  A  P.  169. 

^Cosan's  Case,  1  Rusa  Crimes  (8d  [But  see  Reg.  u  Jackson,  17  Cox,  G. 

Eng.  ed.X  110, 1  Leaoh,  842,  note.  G.  104] 

s  Rex  V.  Palmer,  1  Moody  &  R.  70;  "  Rex  v,  Hountford,  7  Car.  Sc  P.  242, 

Rex  V,  Johnson,  Ross.  &  Ry.  402,  1  1  Moody,  441. 

Rosa  Crimes  (8d  Eng.  ed.),  120;  Rex  "Keat's  Case,  Skin.  666»  OOa 

u  Fry,  2  Moody  &  R  42;  ante,  § 2ia  "Rex  v.  Hunter,  8  Lev.  255.    "But 

^Rex  V,  Fletcher,  t  Leach,  28,  842,  when  he  had  thrown  it  out  of  his 

note,  2  Stra.  1100.  hand  without  hurt,  and  out  of  his 

7  Rex  V.  Noakes,  6  Car.  &  P.  82a  reach,  he  had  no  weapon  drawn." 

^Rex «.  Inoe,  1  Leaoh,  842,  nota  Id.,  pi  25a 
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it  punishable  to  "  oast  or  thrown  upon,  op  otherwise  apply  to, 
any  person  any  corrosive  fluid  or  other  destructive  matter."  * 
§  325.  Words  indicating  classes  of  written  instruments : 
In  general — There  are  numerous  statutes^  English  and 
American,  present  and  repealed,  making  punishable  the  for- 
gery, the  larceny,  or  the  like,  of  any  "  bank-bill,  promissory 
note  or  bill  of  exchange,"  —  of  any  warrant,  order  or  request 
for  the  payment  of  money,"  —  of  any  "deed,  bond  or  writing 
obligatory,"  and  soon;  their  forms  being  various.  How  to  in- 
terpret the  present  American  ones  becomes  a  practical  inquiry 
of  much  importance,  to  the  answering  of  which  the  decisions 
on  the  English  and  the  repealed  are  nearly  as  serviceable  as 
any  other. 

§  326.  Overlying  of  meanings. — We  have  seen  what  are  the 
conflicting  rules  on  the  decisions,  and  what  is  the  true  one  in 
reason,  for  interpreting  statutory  words  which  overlie  one  an- 
other in  meaning.'  If  formerly,  and  by  some  American  opinions 
at  the  present  day,  the  word  "  sheep,"  for  example,  was  taken  to 
mean  an  animal  of  either  sex  when  standing  alone,  but  only  a 
male  when  the  expression  is  "  sheep  or  ewe," '  the  distinction  is 
now  substantially  discarded  in  England,*  while  there  is  no  very 
distinct  ground  for  saying  that  it  is  recognized  in  this  country 
beyond  one  or  two  states.  In  the  class  of  statutes  now  in  con- 
templation, it  seems  never  to  have  had  in  either  country  much 
influence ;  for  the  courts  appear  to  have  given  each  of  the  sev- 
eral terms  embraced  in  them  substantially  the  same  meaning  as 
if  it  had  stood  alone,  so  that  sometimes  a  writing  may  be  equally 
well  indicated  by  any  one  of  several  alternative  statutory 
names.^    Yet  where  one  section  provided  a  particular  penalty 

1  Beg.  tx  Crawford^  2  Car.  &  K.  120»       >  Reg.  v,  Williams,  2  Gar.  &  K.  51; 

1  Den.  a  a  100.  Rex  v,  Mitchell,  2  East»  P.  Q  986;  Rex 

[ExploslTe  snbstanee.— For  con-  v.  Willoughby,  2  East,  P.  (X  681,  044; 

struction  of,  within  46  Viot,  oh.  8,  §  0,  Reg.  v.  Thorn,  2  Moody,  210;  Reg  v, 

see  Reg.  v.  Charles,  17  Cox,  C.  C.  490.]  Dawson,  1  Eng.  U  &  Eq.  589,  2  Den. 

^Ante,  §g  148,  246c  248.  Q  C.  75;  Rex  v.  Shepherd,  2  East,  P. 

^Ante,  §  247;  Rex  v.  Cook,  1  Leach,  G.  944;  &  a  nom.  Rex  v.  Sheppard,  1 

105,  2  East,  P.  a  61&  Leach,  226;  Reg.  v.  Smith,  2  Moody, 

«Reg.  V.  McCulley,  2  Moody,  84;  &  a  295;  Reg.  v.  Gilchrist,  Car.  &  M.  224; 

nom,  MoCully*8  Case,  2  Lewin,  272.  a  tx  Wilkins,  17  Vt  151;  a  v.  Wilson, 

And  see  Reg.  v.  Spioer,  1  Gar.  &  K.  8  Brer.  196;  Reg.  v.  White,  9  Gar.  & 

699;  Rex  v.  Teague,  2  East,  P.  C.  979,  P.  28Z. 
Rubs.  &  Ry.  83;  ante,  §  247. 
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for  passing  counterfeit  bank-bills,  and  another  a  different  one 
for  passing  counterfeit  promissory  notes,  it  was  held  that, 
though  the  words  "  promissory  notes  *'  would  on  general  prin- 
ciples include  bank-bills,  they  did  not  here ;  because  to  construe 
them  so  would  render  the  sections  repugnant.*    Again, — 

Foreign  securities, —  Though  statutes  are  not  given  an  extra- 
territorial force,*  so  that  those  now  in  contemplation  do  not 
extend  to  wrongs  committed  abroad,  they  do  comprehend  as 
well  written  securities  issued  under  the  laws  of  foreign  states 
and  countries,  if  of  current  value  in  the  locality  where  the  of- 
fense is  committed,  as  domestic* 

§327.  Order  — (For  payment  of  money  —  Delirery  of 
goods).* — An  "order"  is,  in  its  principal  elements,  the  same, 
whether  it  is  "for  the  payment  of  money,"*  or  "for  the  deliv- 
ery of  goods."* 

How  defined. —  By  reason  of  differences  of  judicial  opinions 
and  statutory  terms,  there  can  be  no  definition  of  an  "order" 
in  the  correctness  whereof  all  will  concur.  According  to  what 
seemed  once  to  be,  and  probably  is,^  the  English  doctrine,  not 
universally  concurred  in  with  us,  an  order  is  a  written  direction 
from  one  who  either  has  in  fact,  or  in  the  writing  professes  to 
have,  control  over  a  fund  or  thing,  to  another  who  either  pur- 
ports in  the  writing  to  be  under  obligation  to  obey  or  who  is 

la  V.  Ward,  6  N.  H.  639.    For  the  nemann  o.  Rosenbaok,  89  N.  T.  98| 

same  principles,  see  also  P.  v,  Howell,  100;  [P.  v.  James,  UO  CaL  155, 42  Paa 

4  Johna  290.    And  see  ante,  §  168.  R  479;  Roberts  v.  &.  (Tex.  Cr.  R.),  58 

2  Ante,  %  141.  &  W.  R.  864    See  Garmire  v.  a,  104 

'Com.  V.  Hensley,  2  Ya.  Caa  149;  Ind.  444.    And  an  order  is  none  the 

Cummings  v.  Com  ,  2  Va  Cas.  128;  P.  less  such  for  the  purposes  of  forgery, 

t*.  Flanders*  18  Johns.  164;  Rex  v,  though  it  lacks  the  revenue  stamp 

Kirk  wood,  1  Moody,  811;  Rex  v.  Mo-  required  by  statute.    Thomas  v,  & 

Keay,  Car.  CrinL  Law  (8d  ed.),  190,  1  (Tex.  Cr.  R),  51  a  W.  R.  242;  Hanks 

Moody,  ISa    And  see  Rex  v.  Gold-  v.  Q,  (Tex.  Cr.  R),  54  a  W.  R  587; 

stein,  7  Moore,  1,  8  Brod.  &  B.  201, 10  King  v.  a  (Tex.  Cr.  K\  67  a  W.  R 

Price*  88,  Rusa  &  Ry.  478;   Rex  v.  840;  Laird  v,  a,  61  Md.  809;  a  v,  Im* 

Dick,  1  Leach,  68,  2  East,  P.  G  925;  boden  (Ma).  57  a  W.  R  53a] 
Lewis  tt  Com.,  2  a  &  R  551;  ante,       ^ Butsee  Reg.  v. Tuke,  17U. C. Q.  R 

g  205;  post,  §  84a    [See  Sanabria  v.  296,299,  and  cases  referred  to,  namely: 

P.,  24  Hun,  27a]  Reg.  v.  Carter,  1  Cox,  C.  C.  170,  173, 

*See  Crim.  Law,  H  §§560,785;  [1  Den.  G  a  65, 1  Car.  &  K  741 ;]  Reg. 

Grim.  Pro.,  II,  g§  478,  474.  «.  Dawson,  5  Cox,  C.  C.  220,  [2  Den. 

•[Granby  Mercantile  Ca  v.  Web-  a  C.  75;]  2  East,  P.  C.  940;  Reg.  v. 

ster,  98  Fed.  R  604.]  Vivian,  1  Den.  C.  C.  35,  [1  Car.  &  K. 

•Dakint?.  Graves,  48  N.H.  45;  Hin-  719.]    See  pos^,  §  380  and  note. 
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in  fact  nnder  such  obligation,  commanding  some  appropriation 
thereof.    And, — 

Two  kinds. —  According  equally  to  this  definition  and  to  the 
opinions  of  all  the  tribunals,  orders  are  of  two  kinds, — those 
which  are  such  on  their  face  and  those  which  may  be  shown  to 
be  orders  by  averment  and  proof.  Following  now  the  judicial 
expositions  which  accord  with  this  definition  we  have, — 

§  328.  No  funds  —  What  on  face  an  order.—  If  on  the  face 
of  the  writing  there  is  aU  that  belongs  to  an  order,  the  law  re- 
gards it  as  such,  though  in  fact  the  drawer  had  no  funds  and 
the  drawee  was  under  no  obligation  to  respond.^  The  question 
whether  or  not  particular  words  bring  a  case  within  this  branch 
of  the  definition  may  be  nice  and  delicate.  The  tests  are  that, 
looking  simply  at  the  writing,  there  must  appear  on  its  face  ta 
be  a  drawer,  having  a  disposing  power  over  the  fund  or  goods, 
a  person  under  obligation  to  obey,'  and  one  to  whom  delivery 
or  payment  is  to  be  made,'  sufficiently  described  to  exclude 
uncertainties  of  meaning,^  though  there  is  doubt  whether  he 
must  be  mentioned  by  name.*    The  writing  need  not  concern 

1  Rex  v.Lookett,l  Leach,  94,3  East,  >  Rex  o.  RichardB»  Rusa  &  R7. 19a 

P.  C.  940;  Reg.  u  Carter,  1  Oar.  & K.  So  alsoas  to  a  bill  of  exchange.  Rex 

741;  Rex  v.  Clinch,  1  Leach,  540, 644;  t)i  Randall,  Ruaa  &  Ry.  195.    And  a 

P.  V,  Way,  10  CaL  836^    And  see  Rex  like  principle  prevails  as  to  a  receipt 

u  Froud,  7  Price,  609, 1  Brod.  &  R  Post,  §  84L 

300,  Russ.  &  Ry.  889;  &  a  nom.  Rex  «P,  u  Farrington,  14  Johns.  84a 

V.  Fraude,  8  Moore,  645;  Reg.  v.  HI-  SAnd  see  Reg.  v.  Gilchrist,  Car.  & 

idge,  2  Car.  &  K  871,  875.    [SeeP.tx  M.  224,  9  Moody,  23a    It  is  sufficient 

Bizby,  91  Cal  470,  27  Pac.  R.  781;  made  payable  to  bearer,  P.  «  Brig^ 

Smith  V.  S.,  29  Fla.  408, 10  a  R  894]  ham,  2  Mich.  550;  or,  what  is  equiv- 

>S.  V.  Lamb,  65  N.  C.  419;  Walton  alent,  payable  to  "this  man."  Thomas 

v.  S.  6  Yerg.  377;  Rex  v.  Baker,  1  v.  Q,,  59  Qa.  784    And  see  S.  v.  Kee- 

Moody,  231;  Rex  v.  Clinch,  1  Leach,  ter,  80  N.  a  472;  8.  v.  Lane,  80  N.  a 

540, 544;  Rex  v.  Mitchell,  2  East,  P.  a  407.    It  need  not,  in  New  York,  be 

936;  Reg.  t7.  Williams,  2  Car.  &K.  51;  addressed   to  any  ona    Noakes  v. 

Rex  V.  Hart,  6  Car.  &  P.  106;  Reg.  v.  P.,  25  N.  Y.  880.    And  see  Peete  u 

Thorn,  2  Moody,  210;  Reg.  v,  Curry,  a,  2  Lea,  518;  Q.  v.  Baamon,  52  Iowa, 

2  Moody,  218;  Rex  v.  Cullen,5  Car.  &  68;  post,  g  335.    [In  the  following 

P.  116;  Reg.  v.  Roberts,  2  Moody,  258,  cases  it  was  held  that  the  instrument 

Car.  &  M.  652;  Reg.  v,  Newton,  2  was  an  order,  though  no  drawee  was 

Moody,  59;  Rex  v.  Rarenscrof t,  Rus&  named:  Moriarty  vi  &,  46  Neb.  652, 

&  Ry.  161;   Reg.  u  Morrison,  Bell,  65  N.  W.  R  784;  Powers  v.  a,  87  Ind. 

a  a  158,  162,  163;  a  V.  Leak,  80  N.  C.  97;  Dixon  v,  Q.  (Tex.  Cr.  R),  26  a  W. 

408;   2  Russ.  Crimes  (3d  £ng.  ed.),  R  500;  a  r.  Gullette,  121  Ma  447,  26^ 

616»  519,  520,  522L  a  W.  R  354] 
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commercial  transactions ;  ^  and  it  is  no  objection  that  the  payee 
purports  to  be  merely  the  agent  of  the  drawer,  to  convey  the 
thing  drawn  to  him.^  Though  the  drawer  should  be  a  married 
woman,  if  the  form  is  such  as  apparently  to  bind  her  separate 
estate,  it  will  suffice.' 

Cliecks  and  Mils  as  orders. —  A  check  in  common  form  on 
bankers  is  an  order,  and  so  is  a  bill  of  exchange ;  ^  and,  if  the 
check  is  postdated,  this  makes  no  difference."    But  — 

§  329.  Not  order  on  face. — The  following  instruments  were 
held  not  to  be  orders,  where  there  was  no  external  proof  to 
make  them  such :  ^^  Mr.  A.,  please  to  let  B.  have  a  thirty-five 
dollar  watch,  and  you  will  please  your  friend,  Charles  Young."  • 
'^  Mr.  A.,  let  B.  have  the  amount  of  five  dollars  in  goods,  and 

1  will  settle  with  you  next  week.  Violet  Pond." '  "  Messrs. 
A.  &  Co.,  Bankers,  please  to  advance  the  bearer,  B.,  the  sum  of 
two  hundred  and  fifty  pounds,  and  place  the  same  to  my  ac- 
count. Morgan  Thomas."®  "Mr.  A.,  Sir,  You  will  please  to 
pay  the  bearer,  for  B.,  three  pounds,  for  three  weeks  due  to  him 
a  country  member,  and  you  will  much  oblige.  Yours,  &o.  J.  Bes- 
wick ; "  the  drawer  not  appearing  to  have  any  disposing  author- 
ity over  fund.*  So,  "  Please  to  send  lOZ.  by  bearer,  as  I  am  so 
ill  I  cannot  wait  on  you."  *•  "  Mr.  A.,  I  desire  you  to  let  this 
woman  have  six  yards  of  ordinary  stuff,  one  pair  of  stockings, 
one  shift,  one  apron,  one  handkerchief;  and  I  will  see  it  all 

1  Rex  V,  Graham,  2  East,  P.  a  945,  Townsend  «.  a,  02  Oa.  782^  19  a  E. 

2   Ross.  Crimes  {M  Eng.  ed),  514;  B.  55.] 

Reg.  u  Lonsdale^  2  Ck)x,  C.  C.  222;  a  »Reg.  v,  Taylor,  1  Car.  &  K  2ia 

u  Baumon,  52  Iowa,  68;  ante,  %  20^  Words  transposed.  —  Where  the 

>a  «L  Nevinsy  28  Vt  519.  words  of  a  cheok  were  transposed,— 

^Wiloozsoni;.  a,  60  Ga.  184.    [See  as,  *'  pay  A.  R  seventeen  or  hearer 

King  V.  a  (Tex.  Cr,  K),  m  Q,  W,  K  pounds,**— it  wasstillniledyinaoase 

840.]  of  forgery,  to  he  a  check  and  order 

4  Rex  V,  Willoughhy,  2  East,  P.  CL  for  the  payment  of  money.    Reg.  i;. 

944;  Rex  v.  Shepherd,  2  East,  P.  C.  Boreham,  2  Cox,  Q  C.  189;  [Rollins 

944;  &  a  nom.  Rex  v.  Sheppard,  1  v,  a,  22  Tex.  Ap.  548,  8  a  W.  R.  759» 

Leach,  226;  P.  v,  Howell,  4  Johns.  296;  58  Adl  R  659.] 

2  Rusa  Crimes  (8d  Eng.  ed.),  515;  [P.  •  Walton  v.  a,  6  Yerg.  877. 

V,  Kemp,  75  Mioh.  410,  48  N.  W.  R.  7  Horton  v.  a,  58  Ala.  48a  And  see 

489;  Com.  v.  Parsons,  188  Mass.  189;  Evans  v.  a,  8  Ohio  St  196,  [70  Am. 

a  V,  Vincent,  91  Ma  662,  4  a  W.  R  R.  98;]  Carberry  r.  a,  11  Ohio  St  4ia 

480;  Thomas  v.  a,  18  Tex.  Api  2ia  ^Reg.  v.  Williams,  2  Car.  &  K.  51. 

See  Reg.  V.  Martin,  5  Q.  K  D.  84;  St  >Rex  v.  Baker,  1  Moody,  281. 

Clair  1%  a,  100  Ala.  61, 14  a  R.  544;  i«Rex  tx  EUor,  1  Leaoh,  828,  2  East^ 

Glenn  u  a,  116  Ala.  488,  28  a  R.  1;  P.  Q  98a 
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paid  for.  Witness  my  hand,  George  May."  *  So,  "  Mr.  A.,  I 
shoald  feel  greatly  obliged  to  you  if  yon  will  please  to  send  by 
the  bearer  the  sum  of  three  pounds,  as  I  have  had  a  large  quan- 
tity of  bones  this  week,  and  the  man  from  Coleford  is  coming 
in  to-morrow  with  10  cwt.  I  have  about  one  ton  now.  Tours, 
Thomas  Davis."  *    On  the  other  hand, — 

Order  on  face, —  Without  the  aid  of  external  proofs,  the  fol- 
lowing have  been  adjudged  orders:  "Mr.  A.,  Sir,  Please  to  pay 
to  B.  the  sum  of  13Z.,  by  order  of  Christopher  Sadler,  Thornton- 
le-M^oor,  brewer.  I  shall  see  you  on  Monday.  Tour  obliged, 
Chr.  Sadler.  The  District  Bank."  •  "  Please  to  deliver  my  work 
to  the  bearer,"  signed  and  addressed ;  the  objection  that  the 
writing  did  not  sufficiently  specify  the  articles  to  be  delivered 
being  overruled.*  "  Credit  the  person  named  in  my  letter  of  ad- 
vice the  sum  of  5Z.,  and  debit  the  same  to  this  office," —  signed 
by  the  postmaster  of  Shrewsbury,  and  addressed  "  To  the  Post- 
office,  London."* 

§  330.  Exceptions  to  tbe  foregoing,— Not  in  all  our  states 
are  the  foregoing  interpretations  strictly  held.  Thus,  in  Massa- 
chusetts, the  following  writing  was  adjudged  to  be  an  order  for 
the  delivery  of  goods,  though  it  affirmatively  appeared  that  the 
person  purporting  to  be  the  drawer  had  no  goods  in  the  hands 
of  the  drawee :  "Mr.  A.,  Sir,  deliver  my  son  one  pair  of  walking- 

iRez  V.  Mitchell,  2  East,  P.  Q  986.  Molntosh's  Case,  2  East,  P.  0.  94a 

>  Reg.  V.  Roberts*  2  Russ.  Crimes  (Sd  Tet  concerning  the  sum*  see^  as  to  a 

Eng.  edX  522^   For  other  illufitrations,  receipt,  postt  §  841. 
see  Rex  v.  Rushworth,  Russ.  &  Rj.       *Reg.  v.  Gilchrist,  Car.  ft  VL  824,  2 

817,  2  Rusa  Crimes  (8d  Eng.  ed.),  617,  Moody,  288L    [See  Ex  parte  Hibbs,  26 

and  see  note;  Reg.  v,  Curry, 2  Moody,  Fed.  R,  42L]    For  farther  oases  in 

218;  Reg.  v.  Reopelle,  20  U.  C  Q.  R  which  the  writing  was  held  to  be  an 

26a    [And  see  P.  u  Smith,  112  Mich,  order,  see  Rex  v,  Mcintosh,  2  East,  P. 

192,  70  N.  W.  R  466,  67  Am.  St  R.  a  942,  956,  2  Russ.  Crimes  (8d  Eng. 

892.]  ed.X  615,  616;  a  a  nom.  Rex  u  Maok- 

s  Reg.  V.  Carter,  1  Car.  &  K  741, 1  intosh,  2  Leach,  888;  Rex  u  Bamfleld, 

Den.  C.  CI  65b    Sadler  was  proved  to  1  Moody,  416;  Reg.  v,  Anderson,  2 

be  a  customer  of  the  bank,  but  the  Moody  &  R  469;  Reg.  v.  Dawson,  1 

decision  seems  not  to  have  proceeded  Eng.  I*  &  Eq.  689,  2  Den.  C  Q  76, 

on  this  f^ct  Tempi  &  M.  428;  Rex  v.  Richards, 

«Rex  V.  Jones,  ILeach,  63,  2  East,  Russ.  &  Ry.  198;  Rex  u  Harris,  6  Car. 

P.  C.  941«    There  was,  however,  in  &  P.  129;  Reg.  v.  McConnell,  1  Car.ft 

this  case  some  extrinsio  proof,  though  K  871 ;  Reg.  u  Raake,  2  Moody,  66, 8 

probably  it  did  not  vary  the  result  Car.  &  P.  626;  Reg.  «.  Autey,  Dear& 

An  order  for  the  payment  of  money  &  R  294,  7  Cox,  CL  CL  8281 
need  not  specify  the  sum  to  be  paid. 
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shoes,  and  charge  the  same  to  me.  Tours,  James  Fisher."  The 
court  was  aware  that  the  decisions  in  England  were  contrary 
to  this;  but  said  that  in  favor  of  life  the  English  statutes  had 
"  received  a  stricter  construction  than  we  think  it  necessary  to 
give  our  own,  by  which  the  life  of  the  offender  is  not  put  in 
jeopardy."  ^  The  like  conclusion  appears  to  have  been  arrived 
at  in  Connecticut,'  New  York,'  South  Carolina*  and  Georgia.* 
Even  some  of  the  English  judges  have  expressed  opinions  in 
favor  of  the  doctrine  which  regards  as  unnecessary  any  right 
in  the  maker  of  the  order.*  And  our  neighbors  across  the  St. 
Lawrence,  while  following,  as  they  deemed,  the  English  au- 
thorities, have  held  the  words,  ^^  Mr.  A.,  please  let  the  bearer, 
B.,  have  the  amount  of  ten  pounds,  and  you  will  oblige  me. 
B.  B.  Mitchell,"  to  be  an  order  for  the  payment  of  money .^  On 
the  other  hand,  the  doctrine  which  in  the  foregoing  sections  is 
assumed  to  be  the  English  is  not  without  American  support.^ 

1  Com.  VL  Fisher,  17  Masa  46,  49;  ^  Reg.  v.  Tuke,  17  U.  C.  Q.  6.  296. 

CoTXL  V,  Kepper,  114  Mass.  278.    See  Said  Robinson,  C.  J.:  "It  has  been 

ante,  §  199l  held  lately  in  England  that  the  true 

'S.  u  Cooper,  5  Day,  250.  criterion  is  whether,  if  the  instru- 

'  P.  V*  Shaw,  5  Johns.  296.  And  see  ment  were  genuine,  and  the  person 

P.  u  Farrington,  14  Johna  S48;  P.  r.  to  whom  it  was  directed  paid  it,  he 

Krummer,  1  But  649.  could  recover  the  amount  Now  this 

^S.  1^  HoUey,  1  Brev.  85.    As  to  instrument  was  in  fact  tendered  as 

Vermont,  see  S. «.  Nevins,  28  Vt  619.  an  order,  and  paid  accordingly,  and 

>Boskins  v.  S.,  11  Ga.  92,  the  court  no  doubt,  if  it  had  been  genuine,  Mr. 

obeerving:  ''The  strict  construction  Mitchell  could  have  been  sued  by 

adopted  in  relation  to  this  English  Warren  for  money  paid  by  his  order, 

statute  never  has  obtained  in  the  We  therefore  think  the  conviction 

American   oourta    •    ,    •    It  arose  was  legal  We  refer  to  [eta  See  ante, 

whoUy  in  the  mother  country  from  §  827,  note].    There  have  been,  no 

the  penalty  which  was  to  follow  a  doubt,  many  decisions  which  are  in- 

oonviotion,  namely,  death."    Lump-  consistent  with   these,  and  which 

kin,  J.,  p.  101.    See  Johnson  v.  &,  62  must  be  considered  as  having  been 

Ga.  299;  Thomas  v.  S.,  59  Ga.  784  See  overruled  by  them."    p.  299. 

also  S.  V.  Baumon,  52  Iowa,  6&    [See  "  American  oases  cited  ante^  §g  827- 

Hendricks  v.  a,  26  Tex.  Ap.  176^  9  &  829;  S.  «l  Lamb,  65  N.  C.  419;  a  v. 

W.  R.  555,  8  Am.  St  R  468;  8,  v.  Leak,  80  N.  C.  408;  Horton  v.  a,  58 

Ferguson,  86  La.  An.  1042;  Stewart  Ala.  488  (see  Jones  v.  a,  50  Ala.  161; 

V.  a,  118  Ind.  505, 16  N.  E.  R  186;  P.  Walton  v.  &.,  6  Yerg.  877.    Compare 

V.  PhiUips,  118  Mich.  699,  77  N.  W.  R  with  Tyler  v.  S.,  2  Humph.  87,  [36 

245.]  Am.  D.  298).    But  see  AUen  v.  a,  44 

*Sir  Sidney  Stafford  Smythe,  in  Ala.  557;  Hobbs  v,  a,  75  Ala.  1;  Lee 

Bex  ti  Mitchell,  2  East,  P.  a  986,987.  v.  a,  118  Ala.  672,  28  a  R  699.] 
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§  331.  Order  shown  by  ayerment  and  proof, —  Where  suf- 
ficient does  not  appear  on  the  face  of  an  instmment  to  make 
it  an  order,  the  defect  may  sometimes  be  supplied  by  averment 
and  proof,  as  already  indicated.*  It  is  not  easy  to  lay  down, 
in  a  word,  how  extensively  this  may  be  done,  for  the  decisions 
have  not  been  so  numerous  as  to  give  material  for  an  exact 
rule.'  Yet  something  on  this  point  will  be  attempted  a  few 
sections  further  on,'  in  connection  alike  with  this  word  and  the 
words  "  warrant "  and  "  request." 

§  332.  Warrant  — (For  payment  of  money — Delivery  of 
goods). —  Passing  by  those  meanings  of  the  word  "  warrant " 
which  are  not  within  the  scope  of  these  discussions,  a  ^'  war- 
rant for  the  payment  of  money"  or  "for  the  delivery  of 
.  goods  "  is  the  same  as  an  "  order  "  for  the  like  purpose,  except 
that  the  latter  implies  a  command,  and  the  former  a  bare  au- 
thority.* Thus,  the  words  "  Messrs.  A.  &  Co.,  Please  to  ad- 
vance the  bearer,  B.,  the  sum  of  two  hundred  and  fifty  pounds, 
and  place  the  same  to  my  account.  Morgan  Thomas,"  supple- 
mented by  proof  that  Thomas  had  a  deposit  account,  not  a 
drawing  one,  with  A.  &  Co.,  were  held  to  constitute  a  warrant, 
yet  not  an  order.*  Contrary  to  this  view,  some  earlier  cases 
appear  to  have  regarded  "  warrant "  and  "  order  "  as  synony- 
mous." And  by  some  English  opinions  the  word  now  under 
consideration  implies,  like  the  other,  that  the  drawer  has  a  dis- 
posing power  over  the  fund  or  goods,  to  appear  either  on  the 
face  of  the  writing  or  by  averment  and  proof.''  Yet  later  de- 
cisions indicate  that  this  is  not  essential,"  the  judges  in  one 
case  observing  that  "  any  instrument  for  payment  under  which, 
if  genuine,  the  payer  may  recover  the  amount  against  the  party 
signing  it,  may  properly  be  considered  a  warrant  for  the  pay- 

1  Ante,  %  827.  «  Rex  v.  Mitohell,  2  East,  P.  C.  986; 

'See  Reg.  t?.  Atkinson,  Car.  &  M.  Rex  v.  Clinch,  1  Leaoli,  540,  544,  2 

825;  Reg.  v,  Vivian,  1  Den.  G  C.  35,  East,  P.  G  938,  940. 

1  Car.  &  K  719;  a  v.  Lane,  80  N.  C.  ^Rex  v.  MitcheU,  mpra;  Rex  v. 

407.  CUnch,  supra;  Reg.  t;.  Tliorn,  2  Moody, 

»  Post,  §  835.  210,  Car.  &  M.  20«. 

*Reg.  V.  Morrison,  Bell,  C.  C.  158,  ^Reg.  v,  Vivian,  1  Car.  &  K  719, 1 

162,  163,  8  Cox,  C.  C.  194;  Reg.  v.  Den.  C.  C.  85;  Reg.  v.  Rogers,  9  Car. 

Williams,  2  Car.  &  K.  51;  Reg.  r.  &  P.  41;   Reg.  v.  Roberts,  2   Russ. 

Dawson,  supra;  Rex  u  Crowther,  6  Crimes  (3d  Eng.  ed.),  522,  note;  Reg. 

<?ar.  &  P.  316.  v,  Dawson,  1  Eng.  L.  &  Eq.  589,  2 

*Reg.  V.  Williams,  2  Car.  A  K  51.  Den.  C.  C.  75,  Temp.  &  M.  42& 
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ment  of  money ;  and  it  is  eqaally  this,  whatever  be  the  state 
of  the  account  between  the  parties,  and  whether  the  party 
signing  it  has,  at  the  time,  funds  in  the  hands  of  the  party  to 
whom  it  IS  addressed  or  not."  ^  And  such,  we  may  infer  from 
what  was  said  under  the  word  "  order,"  will  be  the  opinion 
most  current  in  our  American  courts.^ 

§  333.  Illustrations  of  warrants. —  The  following  was  held 
to  be  a  warrant  from  Luke  Lade,  who  kept  cash  with  A.  &  Co., 
bankers,  for  the  payment  of  money  to  B. :  "  To  A.  &  Co.  Pay 
to  my  order,  two  months  after  date,  to  B.,  the  sum  of  802.,  and 
deduct  the  same  out  of  my  account."  It  was  not  signed;  but 
across  its  face  was  written,  "  Accepted,  Luke  Lade ; "  and  on 
the  back  the  name  of  B.  with  his  address  appeared.'  So  a  let- 
ter of  credit,^  a  bill  of  exchange,*  a  postoffice  money  order,* 
and  generally  whatever  may  be  described  by  the  word  "  order,"  ^ 
are  warrants.' 

§334.  Bequest  —  (For  payment  of  money  —  Delivery  of 
goods). —  There  are  no  decisions  from  our  own  courts  as  to  the 
meaning  of  the  word  "  request "  in  the  connection  now  under 
contemplation.  We  can  look  only  to  the  English.'  It  is  more 
comprehensive  than  "  warrant "  and  "  order."  Therefore  the 
following  was  held  to  be  a  request:  "Please  to  let  bearer,  B., 
have  spillshoul  and  grafting  tools  for  me."  *'  And  such  also  is 
a  writing  asking  for  a  loan  of  money,  while  yet  it  is  not  an 
order."  For  the  person  requesting  need  not  appear  to  have,  or 
have  in  fact,  any  interest  in,  or  control  over,  the  fund  or  goods. 

1  Reg;  V.  Vivian,  »upra;  Reg.  v.  Fer-  Moody  ft  R.  469;  Reg.  v.  Harris,  2 

gUBon,  1  Ck)x,  a  a  241.    In  Reg.  vl  Moody,  267, 1  Car.  ft  K.  179;  Reg.  v. 

Thorn,  aujpm,  some  of  the  judges  said  McConnell,  1  Car.  ft  K.  871, 2  Moody, 

that,  if  this  question  were  reainfegro,  298;  Reg.  t)i  Autey,  Deara  ft  R  294^ 

they  should  so  hold.  7  Cox,  a  0,  829;  Reg;  v.  Pilling,  1 

>An^g8dO;atxHolley,lBrey.85.  Fost  ft  F.  824;  Reg.  v.  Mitchell,  2 

>  Reg.  V,  Smith,  1  Car.  ft  K.  700, 1  Fost  ft  F.  44 

Den«  a  0.  79.                  -  >  For  a  full  statement  of  English 

4  Reg.  t\  Raake,  8  Car.  ft  P.  626^  2  cases  under  this  word,  see  2  Russ. 

Moody,  6a  Crimes  (8d  Eng.  ed.),  626-581. 

>  Rex  «L  WiUoughby,  2  East,  P.  G  lo  Reg.  v.  James,  8  Car.  ft  P.  292. 
58L  And  see  Reg;  v.  Newton,  2  Moody,  59; 

•Reg.  V.  Gilchrist,  Car.  ft  M.  224       Reg.  v.  Roberts,  2  Moody,  258;  Reg. 
7  Ante,  %  882 ;  Rex  v.  Beard,  Jebb^  9.    v.  Thorn,  2  Moody,  2ia 
•See  also  the  cases  cited  to  the      ii  Reg.  v.  Roepelle,  20  XL  a  Q.  B. 
last  section,  and  Beg.  tx.  Anderson,  2    260. 
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Nop  need  the  writing  be  in  words  to  charge  him.*  Yet  if  it 
purports  to  charge  him,  it  will  not  therefore  be  the  less  a  re- 
quest.* 

§335.  Supplementing  by  extrinsic  eridence  —  (Order  — 
Warrant  —  Bequest). —  Within  limits  not  well  defined,  a  writ- 
ing which  is  not  on  its  face  an  order,  warrant  or  request  may 
be  shown  by  oral  evidence  to  be  such.'  For  example,  the  omis- 
sion of  the  name  of  the  person  to  whom  is  addressed  a  request,^ 
or  a  warrant'  or  an  order*  may  be  thus  supplied.'  And  evi- 
dence is  admissible  of  a  course  of  dealing  between  the  parties 
whereby  a  writing  acquires  a  character  of  which  otherwise  it 
would  come  short*  In  this  way  the  words, —  "August  3, 
1839  —  one  16-in.  helmet  scoop,  one  4t<{t,  kettle  —  James  Hay- 
ward,*'  —  were  interpreted  to  be  a  request  for  the  delivery  of 
goods.*  And  where,  between  two  persons,  the  method  was 
for  one  of  them  to  make  a  list  of  names,  with  a  sum  against 
each,  on  sight  whereof  the  other  would  furnish  them  severally 
with  goods  to  the  amounts  specified, —  the  writing,  illumined 
by  this  extrinsic  fact,  was  held  to  be  a  request,  though  other- 
wise it  would  come  short.**  Where  also,  by  the  course  at  a 
bank,  a  depositor  who  takes  an  accountable  receipt  for  his 
money  draws  it  out  with  interest  on  indorsing  his  name  on  the 
face  of  the  receipt,  such  receipt  thus  indorsed  becomes  an  order 
for  the  payment  of  money.**  Likewise  the  facts  that  there  is 
a  fund,  and  that  the  drawer  has  a  disposing  power  over  it, 
may  be  established  orally  to  make  an  instrument  an  order, 
where  these  particulars  do  not  sufficiently  appear  on  its  face.*' 

1  Rex  V.  Thomas,  2  Moody,  16,  7  Car.  P.  116;  Reg.  tx  Pulbrook,  9  Car.  &  P. 

&  P.  S61.  87;  Reg.  v,  Atkinson,  Car.  ft  M.  325; 

2Reg.  V.  White,  9  Car.  &  P.  2S2;  Reg.  v.  Rogers,  9  C».  &  P.  41;  post, 

Reg.  V,  Walters,  Car.  A  IL  58a  §  84a 

I  Ante,  §§  827,  381.  •  Reg.  v.  Pulbrook,  9  Car.  &  P.  87. 

*  Rex  t\  Carney.  1  Moody,  851;  Reg.  w  R©g.  v.  Walters,  Car.  &  M.  58a 

V,  Pulbrook,  9  Car.  &  P.  87;  Rex  v.  n  Reg.  if,  Atkinson,  Car.  A  M.  825. 
CuUen,  6  Car.  &  P.  116, 1  Moody,  800.       "  Reg.  v.  Vivian,  1  Den.  C.  C.  85,  3 

»  Reg.  V.  Rogers,  9  Car.  &  P.  41.  Car.  &  K  719;  Reg.  v.  Williams,  2 

« Reg.  V,  Snelling,   Dear&  219,  28  Car.  &  K  51.    See,  for  further  illus- 

Law  J.  (N.  S.)  M.  a  8,  17  Jur.  1012,  tration,  Reg.  v.  Illidge,  Temp.  A  M. 

22  Eng.  L.  &  Eq.  597.  127, 18  Jar.  648, 18  Law  J.  (N.  S.)  M. 

7  And  see  ante,  §  82a  a  179, 1  Den.  a  G  40i  2  Car.  &  El 

<Reg.  V.  Walters,  Car  ft  M.  588;  871. 
Rex  V.  Cullen,  1  Moody,  800, 5  Car.  & 
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CH.  XXTU.]  PARTICULAB  WOJEU>S  AND  PHBASES.  [§  836. 

Such  are  some  illustrations  of  a  general  doctrine  which  neces- 
sarily has  its  limits,  but  what  its  limits  are  the  books  do  not 
render  certain.  The  extrinsic  matter  must  appear  by  aver- 
ment in  the  indictment,  as  well  as  by  proof  at  the  trial.^ 

§  836.  Promissory  note.^ — A  "promissory  note"  has  been 
defined  to  be  "  a  written  promise,  by  one.person  to  another,  for 
the  payment  of  money  at  a  specified  time,  absolutely  and  at  all 
events.'' '  Negotiability  is  not  essential,'  even  under  a  criminal 
statute,  as  one  against  forgery.*  But  a  written  promise  on  con- 
dition is  not  a  promissory  note;  *  nor  is  one  payable  in  what  is 
not  money ,^ — as,  for  example,  in  current  bank-bills,' — though 
there  may  be  statutes  under  which  it  will  be  such."  The  words, 
,  "  Due  B.  one  dollar  on  settlement  this  day,"  etc., —  written  on 
paper,  were  held  to  be  a  note  for  the  payment  of  money.**  In 
general,  a  bank-bill,  whether  of  our  own  state  or  of  any  other, 
is  a  promissory  note ; "  though,  of  course,  not  every  promissory 

iCarberry  «.  a,  11  Ohio  St  410;  a  «l  Sherwood,  90  Iowa,  550, 58  N.  W. 

post,  §§  841,  342;  [Baysinger  v.  &.,  77  R  91, 48  Am.  St  R  461 ;  or  apparently 

Ala.  63,  64  Aid.  R.  46;  Dixon  v.  a,  81  is  barred  by  the  statute  of  limita- 

Ala.  61, 1  a  R  69;  Fomby  v.  a,  87  tiona    a  v.  Dunn,  23  Oreg.  562,  82 

Ala.  36, 6  -a  R.  271 ;  Shannon  v.  a,  109  Pao.  R  621.] 

Ind  407, 10  N.  E.  R  87;  a  «.  Mur-  "Corbett  v.  a,  24 Ga.  287;  Reg.  v. 

phy,  46  La.  An.  416,  14  a  R  920;  a  Howie,  11  Cox,  C  C.  820;  Syracuse 

u  Weaver,  94  N.  Q  836,  55  Am.  R  Bank  v.  Armstrong,  25  Minn.  530; 

647;  King  v.  a,  27  Tex.  Ap.  567,  11  Robins  v.  May,  11  A.  &  R  2ia    [See 

a  W.  R  525.  11  Am.  St  R  203;  P.  v.  Pftrker,  114  Mich.  442,  72  N.  W. 

Crawford  v.  S.  (Tex.  Cr.  RX  50  a  W.  R  250;  Ex  parte  Prince,  27  Fla.  196, 

R  878;  Polk  u  a  (Tex.  Cr.  R),  61  a  9  a  R  659,  26  Am.  St  R  67;  Ander- 

W.  R  909;  Lynch  v.  a  (Tex.  Cr.  R),  son  v.  &.,  20  Tex.  Ap.  595.] 

58  a  W.  R  693;  Roberts  v.  S.  (Tex.  ?  post,  §  346;  Bunker  v,  Atheam,  36 

Cr.  R),  53  a  W.  R  864    See  Duffin  Me.  864;  V^allace  u  Dyson,  1  Speers, 

u  P.,  107  IlL  113,  47  Ahl  R  431.]  127;  Carleton  v.  Brooks,  14  N.  H.  149; 

>  See  CrinL  Law,  I,  §  678;  II,  §§  157,  [Hollister  v.  Jones'  Cooperative  Mer- 

768,  785,  787.  oantile  Institution,  111  U.  a  62,  4  a 

'  3  Kent  Codcl  74.  Ct  268,  28  L.  ed.  352;  U.  a  tx.  White, 

«  Story,  Bills,  §  60;  Bates  v.  Butler,  19  Fed.  R  72a] 

46  Ma  387;  Sibley  f.  Phelps,  6  Cush.  >  Wolfe  v.  Tyler,  1  Heisk.  318;  Kirk- 

172;  P.  V,  Bradley,  4  Park.  Cr,  245;  patrick  v.  McCullough,  8  Humph.  171, 

Arnold  v.  Sprague,  84  Yt  402;  Smith  [39  Am.  D.  158;]  Leiber  i;.  Goodrich, 

V.  Kendall, 6  T.  R 123;  [a  u Schwartz,  5  Cow.  186;  McCormick  v.  Trotter,  10 

64 Wis.  432, 25 N.W.R 417;  P.  v. Ben-  a&R94 

nett  (Mich.),  81  N.  W.  R  117.]  »  Fink  v.  Maples,  15  Ind.  297;  P.  v. 

>Rex  V.  Box,  Rusa  A  Ry.  300,  6  Bradley,  1  But  576. 

Tiunt  325.    But  see  a  tx  Brower,  30  i^  P.  v.  Finch,  5  Johna  287.    [See  a 

Ohio  St  101.    [And  under  such  a  tx  Jefferson,  89  La.  An.  331,  1  a  R 

statute  it  is  no  defense  that  on  its  669.] 

face  the  note  bears  date  on  Sunday.  ^^  Hobbs  ti  Sw,  9  Ma  865;  Com.  vl 
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§  337.]  .  8P80IAL  nrrBBPBETATioNB.  [boqk  nL 

note  is  a  bank-bill.^  Yet  a  statute  may  be  in  terms  to  render 
it  inadmissible  to  describe  in  an  indictment  a  bank-bill  as  a 
promissory  note.'  The  name  of  a  payee,  or  something  from 
which  to  ascertain  to  whom  payment  is  to  be  made,  is  essen- 
tial; '  but  it  will  suffice  that  the  name  is  left  in  blank,  because  * 
the  holder  is  authorized  to  fill  it  in.'  A  promise  to  pay  to  one's 
own  order  is  good  when  indorsed ;  *  but,  until  then,  it  is  not 
complete  as  a  promissory  note.^  For  further  particulars,  the 
reader  is  referred  to  the  books  on  bills  and  notes.' 

§  337,  Bank-bill — Bank-note.' — These  terms  are  in  mean- 
ing identical.^'  And  we  have  just  seen  that  a  ^^  bank-note  "  is 
also  a  promissory  note.  But  not  every  promissory  note  is  a 
bank-note.  Thus,  in  New  Jersey,  a  statute  made  punishable 
one  who  ^^  shall  purloin,  embezzle  or  convert  to  his  own  use 
any  money,  bank-bill  or  note,"  etc. ;  and  it  was  held  that  com- 
mercial paper  other  than  bank-bills  and  bank-notes  were  not 
included.  ^^  The  phrase  *  bank-bill  or  note '  means  bank-bill  or 
bank-note."  " 

Paulus,  11  Gray,  805;  Com. «.  Woods,  R  19:  Brown  tx  De  Wlntcxi,  6  Q  Bl 

10  Gray,  477;   Com.  v.  Thomas,  10  836;  Wood  tk  Mytton,  10  Q.  E  80& 

Gray,  483;  Reg.  u  McDonald,  12  U.  a  But  see  Flight  tn  liaolean,  16 II  &  W. 

Q.  R  64a    Contra,  Culp  v.  a,  1  Port  5t 

88,  [26  Am.  D.  857.'  A  silver  oertifl-  ^  Com.  tx  Dallinger,  118  Masa  48a 

oate  is  not  a  promissory  note.  Stew^  <  And  see,  as  decided  under  the 

art  V.  a,  63  Md.  142l]  criminal  law,  Rex  u  Elliott^  2  East, 

la  V.  Wilson,  8  Brev.  196.  And  see  P.  a  901;  Wilcook's  Case^  2  Rosa 

a  V.  Wilkins,  17  Vt  161;  a  v.  Ward,  Crimes  (8d  Eng.  ed.),  497;  Bex  «. 

6  N.  H.  529;  ante,  %  826;  a  u  Tillery,  Clark,  Rnss.  A  Ry.  181;  &  a  nom, 

1  Nott  ft  MoG.  9;  a  u  Cassados,  1  /Box  v.  Clarke,  2  Leaoh,  1086;  Rex  «. 

Nott  A  McC.  91.  Treble,  2  Leaoh,  1040,  2  Taunt  838^ 

'Com.  V.  Dole,  2  Allen,  165.    See  Rusa  ft  Ry.  164;  Butler  n  R,  22  Ala. 

Com.  V.  Simonds.  14  Gray,  5a  48;  Reg.  «.  John,  18  Cox,  Q  C.  lOa 

*  Cowie  V.  Stirling,  6  Ellis  ft  R  888;  An  indorsement  of  a  promissory  note 

Tates  V.  Nash,  8  a  R  (N.  R)  581;  is  a  ''contract **    Poage  vl  a,  8  Ohio 

Holmes  v,  Jaques,  Law  R.  1  Q.  R  St  22a 

876;  Musselman  v.  Cakes,  19  BL  81,  'See  Crim.  Law,  I,  g  578;  n,  gg  411, 

[68  Am.  D.  588 ;]  Tittle  v.  Thomas,  80  417,  601,  785. 

Misa  122,  [64  Am.  D.  154.]  »» R  v.  Hays,  21  Ind.  176;  Roth  v.  a, 

« Harding  v.  a,  54  Lid.  859,  86&  10  Tex.  Ap^  27;  Low  «.  P.,  2  Park.  Cr. 

ft  Cruchley  v.  Clarance,  2  M.  ft  a  90 ;  87 ;  Munson  u  a,  4  Greene  (Iowa),  48a 

Atwood  V,  Griffin,  2  Car.  ft  P.  86a  "  R  v.  Stimson,  4  Zah  9, 2a    But  as 

>Soull  v.  Edwards,  8  Eng.  24^  [56  to  Vermont,  see  a  «.  Wtlkins,  17  Yt 

Am.  D.  294;]  Smith  v,  Lushei,  5  Cow.  16L    See  also  on  the  subject  of  this 

689,  712;  Plets  v.  Johnson,  8  Hill  (N.  section,  a  «.  Watson,  4  Ind.  595;  Rex 

Y.},  112, 115;  Absolon  t^  Marks,  11  Q.  u  Sadi,  2  East^  P.  a  60L 
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OH.  XXYII.]  FABTIO0LAB  WOBDS  AND  PHBASES.       [§§  338,  839. 

§  838.  Bill  of  exchange.^  —  Similar  in  legal  meaning  to  the 
term  promissory  note  is  "  bill  of  exchange."  It  is  "  a  written 
order  or  request  by  one  person  to  another  for  the  payment  of 
money,  at  a  specified  time,  absolutely  and  at  all  events." '  Like 
a  promissory  note,'  it  is  generally  negotiable,  not  necessarily 
so.*  It  is  considerably  explained  in  "  Criminal  Law ; "  •  and 
further  expositions  do  not  seem  necessary,  beyond  what  appear 
in  the  books  on  Bills  and  Notes.* 

§  339.  Undertaking  for  payment  of  money  J— A  promissory 
note,  bank-note,  or  bill  of  exchange  is  an  ^'  undertaking  for  the 
payment  of  money,"  but  the  expression  signifies  more.*  Thus,  a 
written  guaranty  against  loss  from  a  third  person,  not  exceed- 
ing a  sum  named,  is  such  undertaking,  though  it  does  not  be- 
long to  the  other  of  these  classes.'  Ifo  consideration  need 
appear  on  the  face  of  it;  therefore  a  simple  '^L  O.  U."  is  an 
undertaking.** 

1  See  Crim.  Law,  n,  g§  60%  78S.  Indorsement— Ab  to  what  is  an 

s 8 Kent,  Ck>m.  74;  Rice  n,  Bagland,  ''indorsement,"  see  Crim.  Law,  II, 

10  Humph.  545,  [63  Am.  D.  787.    See  g  670a;  Bex  v.  Arscott,  6  CSar.  A  P. 

Reg.  V.  Bowerman,  17  Cox,  Q  a  161;  408;  &  v,  Davis,  68  Iowa,  253;  Rex  v, 

LasoeUes  v.  a,  90  Qa.  847, 16  &  R  B.  Bigg,  1  Stia.  18;  [U.  a  u  JoUy,  87 

946, 85  Am.  St  B.  216.]  Fed.  R.  lOa] 

>^n^e,§88a  Draft— What  a   "draft  for  the 

*  Stoiy,  Bills,  gg  8,  60.  payment  of  money,**  CMm.  Law,  H, 

•qpm.  Law,  II,  g  663.  g  785;  Rex  v.  Pooley,  8  B.  &  P.  811, 

'  See,  for  decisions  under  the  orim-  Rusa  Sc  Ry.  81« 

inal  law,  Rex  v.  Hart,  6  Gar.  ft  P.  ?  Crim.  Law,  n,  gg  668,  786. 

106;  Reg.  v.  Butterwick,  2  Moody  ft  *  Reg.  v.  Reed,  2  Moody,  62,  8  Oar. 

R.  126;  Rex  v.  Wioks,  Russ.  ft  Ry.  ft  P.  628;  2  Lewin,  185;  Reg.  v.  Stone, 

1^;  Rex  V,  Randall,  Rusa  ft  Ry.  105;  1  Den.  a  a  181,  2  Gar.  ft  K  864;  a 

Reg.  V.  Smith,  2  Moody,  205;  Reg.  u  v,  Humphreys,  10  Humph.  442;  Reg. 

Bartlett  2  Moody  ft  R.  862;  Rex  v.  v.  Thorn,  Car.  ft  M.  206. 

BirkettRusaft  Ry.251;  Rex  t;.Pooley,  •  Reg  v.  Reed,  Bupra;  Reg.  ix  Joyoe^ 

Ruas.  ft  Ry.  12;  P.  v,  Howell,  4  Johna  Leigh  ft  Q  576. 

296;  Rex  «  Chishoim,  Rusa  ft  Ry.  ^^^Reg.  ff.  Chambers,  Law  R.  1  CL  Q 

297;  Reg.  v.  Curry,  2  Moody,  218;  Rex  84L    As  to  whether  any  oonsidera- 

CL  ^udurskie,  1  Moody,  429;  Rex  v.  tion  is  necessary,  see  Thompson  v, 

Mcintosh,  2  East  P.  C.  942,  956,  2  Blanchard,  8  Comst  88& 

Leaoh,  888;  Warner  v.  Com.,  1  Pa»  [As  to  "  instruments,'*  "  writings," 

St  154^  [44   Am.  D.  114;]   Reg.  u  etc.,  consult  the  following: 

Harper,  7  Q.  B.  D.  7a  Instrument—  Alexander  «.  a,  28 

Aeceptanoe.— As  to  what  is  an  Tex.  Ap^  186,  12  a  W.  R.  595;  a  «. 

''acceptance  of  a  bill  of  exchange,"  Grisham,  90  Ma  168,  2  a  W.  R  228; 

«ee  Reg.  v.  Cooke,  8  Oar.  ft  P.  582;  a  v.  Bullock,  64aa800,82aE.R 

Reg.  V,  Rogers,  8  Car.  ft  P.  629;  a  u  424;  Burden  «.  a,  120  Ala*  888,  25  a 

Morton,  27  Vt  810,  [65  Am.  D.  20L]  R.  190;  a  v.  Morgan,  86  La.  Aa  298; 
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§  340.]  SPECIAL  INTEBPBETATIONS.  [bOOK  III» 

§  340,  Security  —  (For  moBey— Taluable  security  —  Se- 
curities and  effects),^  —  There  are  statutes  containing  such 
words  as  *'  securities  for  money,"  "  valuable  securities,"  "  se- 
curities and  effects,"  etc.  The  meanings  of  these  terms  are 
obvious,  and  something  of  them  is  said  elsewhere.'  The  reader 
may  like  to  see  in  a  note '  a  reference  to  some  of  the  cases.  A 
recorded  judgment  is  an  illustration  of  a  "  valuable  security."* 
And  a  writing  may  be  such  while  resembling  a  promissory 
note,  yet  lacking  some  essential  element.^  So  the  certificate 
of  a  foreign  railway  company  is  a  "  valuable  security,"  even 
under  a  statute  which  adds  the  words,  '^  in  the  funds  of  any 
body  corporate,  company,  or  society,  or  to  any  deposit  in  any 
savings  bank."* 

DeedJ — This  term  is  elsewhere  explained.*  A  mortgage, 
for  example,  is  a  deed.* 

a  t^  BurUng,  103  Iowa,  681, 72  N.  W.  Printingr  is  writing  in  the  legal 

R  205;  S.  V,  Heaton,  17  Wash.  810, 49  sense  of  that  term.    In  re  Benson,  34 

Paa  R  40a  Fed.  R  649.] 

Writing.— S.  v.  Gullette,  121  Ma  iCrlm.  Law,  II,  g§  670b,  785;  ante, 

447,  26  S.  W.  R  854;  Luttrell  u  a,  §  217. 

85Tenn.  232;  Lascelles  v.  a,  90  Qa.  'See  the  places  cited  in  the  last  notew 

847, 16  a  E.  R  945, 85  Am.  St  R  216;  >  Rex  u  Hart,  6  Car.  A  F.  106;  Rex 

Billups  IX  S.,  88  Ga.  27, 13  a  R  R  880;  tx  Yates,  1  Moody,  170.  Car.  Crim. 

U.  a  V.  Ah  Won,  97  Fed.  R  494;  Law  (3d  ed.),  273,  338;  Rex  v.  Aslett, 

Moore  v.  Com.,  92  Ky.  618, 18  a  W.  Russ.  &  Ry.  67,  2  Leach,  958;  Reg.  v. 

R  88a  Heath,  2  Moody,  88;  Rex  «.  Bakewell, 

Instrument  or  writing.— a  V.  nil-  2  Leach,  943;  Reg.  v.  Greenhalgh^ 

ton,  85  Kan.  888, 11  Pac.  R  164;  a  v.  Dears.  267,  25  Eng.  U  &  Eq.  670;  Reg. 

Wilson,  95  Iowa,  841,  64  N.  W.  R  266.  v.  Tatlock,  2  Q.  R  D.  157,  18  Cox,  a 

instrument  in  writing. —Shirk  v.  C.  328;  [Reg.  v.  Holloway,  18  Cox,  C. 

P.,  121  EL  61, 11  N.  E.  R  888;  a  v.  C.  631.] 

Rigde,  125  N.  C.  655, 84  a  E.  R  489.  <  West  Ham  Union  o.  Ovens,  Law 

Writing  of  legal  efficacy.—  S.  v.  R  8  Ex.  87. 

Wingard,  40  La.  An.  788, 5  a  R  54  &  Reg.  v.  John,  18  Cox,  C.  G.  100; 

Written  instrument. — Dixon  v.  a,  [Reg.  v.  Bowerman,  17  Cox,  C.  CL 151.] 

81  Ala.  61, 1  S.  R  69.  «  Reg.  v.  Smith,  Deara  561,  7  Cox, 

As  to  '*  obligation,**  see  a  v.  Stew-  G  Q  98,  88  Eng.  L.  &  Eq.  669.    See 

art,  1  Marv.  542,  41  Atl.  R  188;  S.  n  ante,  §  826. 

Campbell,  103  N.  C.  844, 9  a  E.  R  410;  '  Crim.  Law,  II,  §§  567,  770,  785; 

Dooley  v.  a,  21  Tex.  Ap^  549,  2  a  W.  ante,  §  205,  note. 

R  284;  Scott  v.  a  (Tex.  Cr.  R),  48  a  ^Id.    And  see  Rex  v.  Fauntleroy, 

W.  R  523;  Mimoz  v,  a  (Tex.  Cr.  R),  1  Moody,  52,  2  Ring.  413, 1  Car.  &  P. 

60  a  W.  R  949;  Crawford  v,  a  (Tex.  421;  [AUgood  v.  a,  87  Ga.  668,  18  a 

Cr.  R),  50  a  W.  R  878;  U.  a  v.  Al-  R  R  669;  Lessiter  v.  a  (Tex.  Cr.  R), 

bert.  45  Fed.  R  452.    See  P.  v.  Brie,  84  a  W.  R  751.] 

4  N.  Y.  St.  R  75a  •P.  r.  Caton,  25  Mich.  88a   [Alsa 
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€H.  XXTII.]  PABTICULAE  WORDS  AND  PHRASES.  [§  841. 

Booh  of  accounts.^  —  A  mere  small  memorandam  book,  and 
not  of  original  entries,  may,  as  well  as  the  large  and  the  orig- 
inal ones,  be  a  ^^  book  of  accounts." '  And  a  city  assessment 
roll  is  a  book  of  accounts  kept  in  a  public  office.' 

§  341.  Receipt  —  (For  money  —  For  goods).^  — r  A  receipt  is 
a  written  •  acknowledgment,  by  the  maker,  of  something  deliv- 
ered him  from  another.^  Illustrations  of  writings  adjudged, 
without  extrinsic  proof,  to  be  receipts  are,  "  Eeceived  the  con- 
tents above  by  me,  Stephen  Withers," '  —  "  settled  4Z.  Samuel 
Hughes,"  * —  "  paid  sadler,"  Sadler  being  shown  to  be  a  person's 
name,  though  written  with  a  small  «,•  —  severally  placed  below 
bills  of  parcels.  A  writing  in  the  words  "  Eeceived  from  Mr. 
Bendon,  due  to  Mr.  Warman,  lis.  Settelled,"  no  signature 
being  added  below,  was  held  to  be  Bendon's  receipt,  it  being 
shown  to  have  been  uttered  as  such.^'  And  a  ticket  issued  by 
a  turnpike  company,  indicating  that  the  holder  has  passed  the 
toll-gate  and  paid  the  toll,  is  a  receipt."  But  an  acknowledg- 
ment in  the  form  of  a  recital,  introductory  to  something  else, 
seems  to  come  short."  And  so  did  the  following:  "  William 
Chmnery^  Esq.,  paid  to  X  tomaon,  the  som  of  8  pounds,yiJ.  13, 

a   chattel   mortgage.     P.  v,    Wat-  Moody,  488,  overruling  Bex  tx.  Thomp* 

kins,  106  Mioh.  437,  64  N.  W.  R.  824;  son,  2  Leach,  910. 

a  «.  Adamson,  48  Minn.  196,  45  N.  *Reg.  «.  Houseman, 8  Car.  &  P.  18a 

W.  R  152.    And  a  discharge  of  a  If  there  are  initials,  as  H.  H.,  in  place 

mortgage.  Meserve  u  Ck>m.,  187  Mass.  of  the  full  name^  it  is  necessary  to 

109.]  aver  and  prove  what  is  meant  by 

iCrim.  Law,  II,  §  785.  them.    Rex  v.  Barton,  1  Moody,  14t 

s  Com.  V,  WiUiams,  9  Met  27a  See  Reg.  v.  Boardman,  2  Moody  &  R. 

s  TurbeviUe  v.  a,  56  Misa  79a  147,  2  Lewin,  181. 

[As  to    '*  certificate,"  see  a  tx  lOReg.  «.  Inder,  2  Car.  &  K  686, 1 

Alten  (a  C),  85  a  E.  R  209;  Maddox  Den.  Q  Q  825. 

u  a,  87  Ga.  429, 18  a  R  R.  559;  a  u  u  Reg.  v.  Fitch,  Leigh  ft  a  159,  Cox, 

Rhine,  84  Iowa,  169,  50  N.  W.  R  676;  a  C.  160.     For  other  writings  ad- 

P.  V,  Brie,  48  Hun,  817;  S.  ix  Hilton,  judged  to  be  receipts,  see  Reg.  u 

85  Kan.  888, 11  Paa  R.  164.  Meigh,  7  Cox,  G  a  401;  Reg.  u  HiU, 

Ticket— A  blank  railway  pass  is  2  Cox,  a  a  246^ 

not  a  ^passage  ticket"    a  v,  Mus-  Aoconntable    receipt— For    ao- 

gang,  51  Minn.  556,  58  N.  W.  R.  874]  countable  receipt,  see  Crim.  Law,  II, 

« CrinL  Law,  n,  §§546, 564^  785, 787.  §  564    The  entry  of  money  by  the 

•a  V.  Bibb,  68  Ma  28a  cashier  in  the  bank-book  of  a  cred- 

*  Krutz  V,  Craig,  58  Ind.  561.  iter  is  an  accountable  receipt    Rex 

^Testick's  Case,  2  East  P.  C  925.  v.  Harrison,  1  Leach,  180,  2  East  P. 

And  see  Reg.  v.  Vaughan,  8  Car.  &  P.  CL  926.    For  another  iUustration,  see 

276;  Rex  u  Russel,  1  Leach,  a  Rex  v.  Rice,  6  Car.  A  P.  684 

8Rex  u  Martin,  7  Car.  &  P.  549, 1  "Reg.  v.  West  2  Car.  &  K.  496, 1 
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1812;"  because  it  was  an  assertion,  not  an  acknowledgment, 
that  Chinnery  had  paid  the  money.*  Moreover,  the  writing,  ta 
be  a  receipt  for  money,  must  show  what  sum,  or  at  least  that  a 
sum,  was  received,  and  perhaps  from  whom;'  and  a  scrip  re- 
ceipt for  money  paid  on  stock  subscribed  to  a  bank  is  not  a  re- 
ceipt if  the  blank  for  the  subscriber's  name  is  not  Ailed.'  The 
word  "  settled,"  at  the  foot  of  a  bill  of  parcels,  does  not  make  it 
a  receipt  without  averments  to  this  effect  in  the  indictments 

§  342.  Extrinsic  proof  in  aid  of  receipt. —  An  instrument^ 
not  on  its  face  sufficiently  full  to  be  a  receipt,  may  be  explained 
to  be  such '  by  the  extrinsic  evidence  of  a  course  of  dealings 
between  the  parties  wherein  it  was  so  treated.  This  matter 
must  also  be  averred.'  And  care  should  be  taken  that  the  evi* 
dence  goes  the  necessary  length,  and  not  merely  shows  the 
writing  to  have  been  an  order,  or  something  else  other  than  a 
receipt/  Precisely  how  far  the  criminal  law  permits  these  de- 
ficiencies to  be  thus  supplied  the  authorities  do  not  define;  but 
while  the  doctrine  may  go  further '  than  is  thus  expressed,  it 
no  doubt  has  limits.' 

§  343.  Acquittance* —  The  word  ^^  acquittance  "  is  commonly 
employed  in  statutes  in  conjunction  with  "  receipt,"  and  it  is 
nearly  synonymous.*'  It  is  perhaps  sufficiently  explained  in 
^^  Oriminal  Law,"  but  a  further  reference  to  authorities  may  be 
convenient  for  the  reader." 

Den.  GL  CX  258;  Clark  v.  Newsam,  6  Henderaoxi,  89  W.  Ya.  147, 1  &  EL  R 

BaUw.  Caa  69, 1  Ezoh.  181.  226.] 

iRex  V.  Harvey,  Rusa  &  Ry.  227.  ^Ante,  %  885. 

'  Yet  Bee»  as  to  an  order,  ante,  §829,  *Rez  v.  Hunter,  2  Leaoh,  624^  2 

note.  East,  P.  G  928,  977. 

>  Rex  V.  Lyon,  2  Leach,  597,  2  Eafit»  ^  Reg.  u  Cooper,  2  Car.  &  K.  580. 

P.  C.  93a  9  See  Rex  v.  Barton,  1  Moody,  141; 

4  Rex  V.  Thompson,  2  Leaoh,  9ia  S.  tK  Davis,  58  Iowa,  252;  Bishop^ 
See  also,  on  the  general  subject,  S.  v.  Con.,  §  176;  and  .some  cases  men- 
Martin,  9  Humph.  55;  P.  VL  Hoag,  2  tioned  in  the  last  section. 
Park.  Cr.  86;  Reg.  v.  Rod  way,  9  Car.  ^See  ante,  §  835.  [See  Gibson  v.  a, 
&  P.  784;  Reg.  v,  Frampton.  2  Car.  &  79  Ga.  844,  5  a  E.  R  76.] 
K  47;  Reg.  v.  Smith,  2  Den.  C  C.  449,  lo  Crim.  Law,  II,  g  565;  Reg.  v.  Hill, 
9  Eng.  L.  Sc  Eq.  532;  P.  v.  Loomis,  4  2  Cox,  a  a  246:  a  v.  Shelters,  51  Vt 
Denio,  880;  Com.  t^  Williams,  9  Met  102,  [81  Am.  R.  679;  P.  v.  S wetland, 
273;  Reg.  v.  Inder,  1  Den.  C.  C.  825,  2  77  Mich  58, 43  N.  W.  R.  779.] 
Car.  &  K  635;  Rex  v.  Hope,  1  Moody,  "Hex  v.  Martin,.  7  Car.  A  P.  549; 
414;  Reg.  t\  Pringle,  2  Moody,  127;  a  v.  Martin,  9  Humph.  55;  P.  vl  Hoag, 
Kegg  u  a,  10  Ohio^  7&    [See  a  v.  2Park.Cr.86;  Reg. v.  West,  1  Den.  C. 
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§  344.  Other  words:— 

Ooods — Chattels} — In  statutes  and  legal  writings  these 
words  are  generally  f onnd  combined ;  thas,  ^*  goods  and  chat- 
tels.'' In  significance  they  are  nearly  alike.  Chattels  is  the 
more  technical  word,  and  it  appears  to  be  somewhat  the  larger 
in  meaning;  for  we  speak  of  *^  chattels  real," '  bat  not  of  goods 
real.  Both  are  specially  elastic,  as  liable  to  be  varied  in  extent 
of  meaning  by  the  subject  and  context.'  In  their  largest  sense, 
each,  and  especially  chattels,  signifies  all  property  other  than 
real  estate.^  But  in  the  criminal  law, — as,  for  example,  in 
statutes  against  larceny, —  these  words  seldom  or  never  have 
so  wide  a  meaning.  Here,  in  general,  neither  comprehends 
chases  in  action;  as,  bank-notes,*  mortgage-deeds,*  and  the  like,^ 
not  being  the  subjects  of  larceny  at  the  common  law.  So  like- 
wise a  dog,  whereof  larceny  cannot  be  committed  at  the  com- 
mon law,*  is  not  within  the  term  ^^ goods  and  chattels"  in 
statutory  larceny.*  By  a  part  of  differing  judicial  opinions,  or 
opinions  founded  on  differing  statutes,  these  words  do  not  in- 
clude money  coin.^*    By  other  opinions,  or  opinions  rendered 

a  SfiB;  2  Car.  &  K  496;   Clark  v.  «.  Sadi,l  Leach,468,2Ea8t,P.a748; 

Newaam,  5  Baiiw.  Cm.  09,  1  Ezch.  &  v,  Jim,  8  Murph.  a 

131;  Beg:  «l  Atkinaon,  2  Moody,  21&  •Beg^  «l  Pow^  U  Engi  U  A  Eq. 

Discharge  for  monej.—  A  reoeipt  575, 2  Den.  G.  C  40& 

in  fnU  of  aU  demands  is  a  '<  discharge  ^  And  see  S.  v.  Foster,  8  MpCord,  442. 

for  money.*'    Com.  u  I^lbot,  2  Allen,  >  Crim.  Law,  II,  g  77& 

161;  [Com.  v.  Brown,  147  Mass.  586,  'Findlay  u  Bear,  8  a  &  R  571;  & 

18  N.  E.  B.  587, 1  K  B.  A.  62a]  v.  Lymtis,  26  Ohio  St  400,  [20  Am.  R 

1  Grim.  Law,  H,  gg  858, 785;  Crim.  772b    But  see  Hamby  v.  Samson,  105 

Pra,  II,  gg  699,  786.  Iowa,  112, 74  N.  W.  B.  918, 40  L.  B.  A. 

2 1  Bishop,  Har.  Women,  g  18&  508;  S.  ti  Brown,  9  Bax.  (Tenn.)  58, 40 

'For  example,  see  Ford's  Case^  12  Am.  B.  81;  Mullaly  v.  P.,  86  N.  Y. 

Ca  1,  a  865;  Kinsman  vl  &,  77  Ind.  132;  a  v, 

«2  BL  Com.  885;  2  Kent,  Cooo.  842;  Doe,  79  Ind.  9,  41  Ajxl  B.  599;  a  v. 

Wilson  V.  Bybolt,  17  Ind.  891,  [79  Am.  Butler  (Del),  48  AtL  B.  480;  Com. 

D.  486;]  Pippin  v,  Ellison,  12  Ire.  61,  v.  Haselwood,  84  Ky.  681,  2  a  W.  B. 

[55  Am.  D.  408;]  Weston  v.  MoDow-  489.] 

ell,  20  Mieh.  858;  Gibbs  v.  Usher,  1  ^2  East,  P.  G  648, 748;  Bex  n  Guy, 

Holmes,  848;  Ayres  v.  French,  41  1  Leaoh,  241,  2East,  P.a748;  Bexv. 

Conn.  142;  Chamberlain  u  Western  Davidson,  1  Leach,  242,  note;  a  v. 

Transp.  Ca,  44  N.  Y.  806,  [4  Am.  R  Parker,  1  Houst  Grim.  9.    And  see 

68t]  the  obeerrations  of  Story,  J.,  in  U.  S. 

•a  «.  Calvin,  2  Zah  207;  Com.  u  v.  Moulton,  5  Mason,  637.  According 

Swinney,  1  Va.  Ca&  146,  [5  Am.  D.  to  one  case,  if  an  act  of  parliament 

512;]  Butherford  «.  Com.,  2  Va.  Gas.  vests  the  property  of  ''goods,  chattels, 

141;  Bex tx.  Hill, Buss. &  By.  190;  Bex  furniture,  clothing  and  debts"  in 
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on  other  statutes,  they  do.^  Some  of  the  differences,  and  per- 
haps all,  are  reconcilable  by  considerations  of  the  differing  con- 
nections in  which  the  words  stand  in  the  respective  statutes. 
Thus,  under  an  enactment  against  the  larceny  of  "  any  goods, 
wares  or  merchandise  in  any  vessel  upon  any  navigable  river," 
the  word  "  goods  "  was  construed  not  even  to  extend  to  dollars, 
or  Portugal  money,  not  current  by  proclamation ;  but  the  rea- 
son appears  to  have  been  that,  as  it  was  connected  in  the  clause 
with  "  wares  or  merchandise,"  the  latter  limited  its  meaning.* 
By  a  familiar  rule  of  statutory  interpretation,'  there  is  no  ob- 
jection to  giving  these  words  a  larger  and  even  their  largest 
meaning,  when  the  legislative  will  sufficiently  appears.*  And 
in  a  case  where  the  term  "  personal  goods  "  was  held  to  embrace 
all  coin,  though  circulating  as  money,  the  court  intimated,  con- 
trary to  what  we  have  seen  to  be  the  general  doctrine,  that 
under  the  phrase' "  goods  and  chattels  "  may  be  comprehended 
bank-bills,  since  they  circulate  as  currency;  but  not  other  o}u>%e% 
in  action^  such  as  promissory  notes.*  Not  only  articles  of 
merchandise  in  a  shop,  but  oats,  rye  and  corn,  the  produce  of  a 
man's  farm,  and  lying  in  his  barn,  are  ^^  goods,  wares  and  mer- 
chandise; "'  the  luggage  of  a  passenger  going  to  a  steamboat 
is  '^  goods  and  merchandise ; "  ^  and  a  railroad  passenger  ticket 
is  a  ^' chattel ;"'  as  are  also  sheep,  fowls  and  other  animals.* 
Now, — 

certain    persons,   the    property   in  Hawey^  181  Ma  889,  82  S.  W.  R  1110; 

money  and  securities  for  money  is  &  a,  141  Ma  848,  43  S.  W.  R.  938; 

not  thereby  transferred.  Rexv.  Bea-  Beg:   v.  Foley,  17  Cox,  G.  G.   142; 

caU,  1  Car.  &  P.  810, 454;  [a  u  Bishop,'  BaU  n  White,  89  Ohio  St  650.    But 

98  N.  C.  773,  4  S.  E.  R.  867.]  not  a  meal  purohased  at  a  restaurant 

iHall  V.  a,  8  Ohio  St  575;  a  v.  Beg.  v.  Jones,  15  Cox,  Q  Q.  475.] 

Boston,  2  Barring.  (Del)  529;  [Brown  7  Rex  t7.  Wright,  7  Car.  &  P.  15a 

V.  a,  28  Tex.  Ap.  214^  4  a  W.  R  58a]  <Reg.  v,  Bouiton,  1  Den.  Q  Q  508, 

a  Rex  V.  Leigh,  1  Leach,  52;  Rex  v.  9  Car.  ft  K  917,  18  Jur.  1034.    [A 

Grimes,  1  Leach,  58,  note,  2  East  P*  C.  **  diploma  '*  issued  by  an  educational 

647,  Foster,  79,  not&    And  see  ornJttt  institution.    Alexander  u  a,  28  Tex. 

8  245.  Ap^  188, 12  a  W.  R.  595.] 

^AnXe,  §  204.  •2  East  P*  C  74a    Asses  and  pigs 

4  HaU  V.  a,  9upra.  have  been  held  to  be  ''  cattle,"  within 

^U.  a  v.  Moulton,  6  Mason,  587.  Stat  9  Oea  1,  ch.  22.    Rex  «.  Chap- 

And  see  Rex  v.  Dean,  2  Leach,  693,  2  pie,  Rusa  &  Ry.  77;  Rex  tx  Whit> 

East  P.  C.  749;  Rex  tx.  Mead,  4  Car.  ney,  1   Moody,  8;  [a  v.  Ward,   49 

ft  P.  535i  Conn.  429;  Haygood  u  a,  41  Ark. 

^a  V.  Brooks,  4  Conn.  446;  [a  v.  479;  a  vl  Taylor,  18  R.  L  641.] 
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§  345.  Further  of  choses  in  action  as  goods  and  chattels* 

Kot  only,  as  just  seen,  in  reason,  but  on  authority,  the  term 
^'  goods  and  chattels,"  in  a  criminal  statute,  may  include  even 
choaes  in  action  ^  when  such  legislative  meaning  suflBciently  ap- 
pears. They  have  been  held  to  comprehend  United  States 
treasury  notes.*  And  where  the  stealing  of  promissory  notes 
was  a  statutory  larceny,  and  a  subsequent  enactment  made  it 
a  misdemeanor  to  "  buy  or  receive  any  goods  or  chattels,  know- 
ing the  same  to  have  been  stolen,"  the  judges  of  Ireland  held 
that  promissory  notes  fell  within  the  latter  act;'  yet  substan- 
tially a  contrary  doctrine  was  laid  down  in  New  Jersey.*  In 
England,  the  halves  of  country  bank-notes,  sent  in  a  letter, 
are  adjudged  goods  and  chattels;'  and  a  bank-note  is  within 
the  words  "  money,  goods  or  chattels,  wares  or  merchandises," 
of  12  Anne,  stat.  1,  ch.  7,  §  1,  concerning  stealing  from  a  dwell- 
ing-house;' but  the  Virginia  court  denied  that  such  note  was 
included  under  words  similar  to  those  last  mentioned.''  On 
the  whole,  therefore,  in  states  where  further  inquiry  on  this 
question  is  not  precluded  by  adjudication,  the  courts  are  per- 
mitted to  follow  what  they  may  deem  the  leadings  of  judicial 
reason.' 

§346.  Money.' — The  word  "  money  "  means,  in  these  stat- 
utes, only  what  is  legal  tender.^'  It  was  even  adjudged  in 
Texas  to  extend  simply  to  metallic  coin,  and  not  to  include  our 

i[Kirk  V.  Roberts  (CaL),  81  Paa  R.  Grath,  5  Utah,  525,  17  Paa  R.  116; 

e2a]  a  v.  smith,  9  Wash.  24d»  87  Paa  R. 

s  SaUie  «.  a,  89  Ala.  691;  CoUins  t^  290.] 

P.,  89  UL  28a  •CrinL  Law,  H,  g§  857,  482»  785; 

'  Rex  V,  Crone,  Jebb,  47.    And  see  Grim.  Pra,  II,  §§  703, 704;  ante,  §  217 ; 

Anonymous,  1  Crawt  ft  Dix,  G  a  post,  gg  874^  901. 

152.    See  P.  v.  Kent,  1  Doug.  (Mioh.)  lo  1  East,  P.  a  147,  149.    And  see 

42;  HaU  vi  a,  8  Ohio  St  575.  Hale  v.  a,  8  Tex.  171;  Ck>]son  v.  a, 

*  a  V.  Calvin,  2  Zab.  207.  7  Blaokt  59a    In  England,  foreign 

^Rex  V.  Mead,  4  Car.  &  P.  58QL  coin  is  considered  mere  buUion,  un- 

<  Rex  V,  Dean,  2  Leach,  698, 2  East,  less  made  current  by  proclamation. 

P.  a  646,  749.  1  East,  P.  C.  149.    As  to  '^  bullion," 

7Com.  VL  Swinney,  1  Va.  Ca&  146,  see  also  1  East,  P.  a  188;  [and  a  v. 

151,  [5  Am.  D.  512.]    And  see  Rex  v.  Combe,  47  Kan.  186,  27  Paa  R.  818; 

Hill,  Rusa  &  Ry.  19a    [See  a  v,  Rucker  u  a  (Tex.  Cr.  R),  26  a  W.  R. 

James,  58  N.  H.  67;  Wright  v.  Com.,  65.    And  see  Fleener  v.  S.,  58  Ark. 

82  Va  18a]  98,  28  a  W.  R.  1;  White  v.  a  (5  Tex. 

«[As  to  "property,"  see  Brown  r.  Cr.  R.),  57  a  W.  R  100;  Edelhoff  ti 

a,  23  Tex.  Ap.  214,  4  a  W.  R.  588;  a,  5  Wya  19,  86  Paa  R  627.] 
P.  V.  Williams,  60  CaL  1;  P.  v.  Mo- 

861 


§§  347,  847(3^.]  8PB0IAL  niTERPBETATIOKS.  [bOOK  m. 

national  greenbacks.^  Therefore  it  does  not  comprehend  bank- 
bills,  though  they  pass  current,'  or  United  States  treasury  war- 
rants,' or  county  claims,^  or  orders  of  a  railroad  company  on 
its  treasurer,^  or  mere  promissory  notes,'  or  bills  of  pzchange,^ 
or  bank-checks,^  or  ordinarily  ^anything  which  is  a  mere  repre- 
sentative of  money.' 

§  847,  Jewelry. — A  watch  and  chain  are  not  jewelry,"  but 
plain  gold  rings  and  ear-knobs  are.^ 

Y.  Thb  Pbooesdzkqs. 

§  847a.  Elsewhere.— Words  and  phrases  indicating  the  pro- 
cedure are  chiefly  explained  in  other  connections  in  this  seriea 
of  works.    But  something  remains  for  this  place ;  as, — 

1  Block  VL  a,  44  Tex.  02a    [Com-  Tenneeseeb  for  taking  probate  and 

pare  Lewis  vl  S.,  28  Tex.  Ap.  140, 12  certifying  a  deed  of  oonveyanoe,  oon- 

S.  W.  B.  780.]    And  see  Kennedy  «.  taining  two  hundred  aores  of  land, 

Briere,  45  Tex.  805;  Paul  v.  Ball,  81  infiTetraotSyregiBter'sfeesincluBive; 

Tex.  10;  Stoughton  u  Hill,  8  Woods,  whereas  in  fact  the  lawful  fee  waa 

404;  Munson  t^  S.,  4  Greene  (Iowa),  two  dollars  and  forty-five  oents^  and 

488;  [Otero  v.  S.,  80  Tex.  Ap^  450, 17  no  more,  for  the  services  aforesaid.** 

a  W.  R,  1081;  a  V.  Hoke,  84  Ind.  And  proof  of  the  reoeipt  ctf  the  be- 

187;  ConLU  Mann  (Ky.),  14  a  W.  B.  fore-mentioned  sum   in  bank-notes 

685.]  was  held  not  to  sustain  the  allega- 

>a  «.  Jim,  8  Murph.  8;  Rex  v.  Hill,  tion.    Qarner  «.  a,  5  Yerg.  lOa 

Buss.  &  By.  190;  Com.  n  Swinney,  1  >  Williams  v.  a,  12  6m.  ft  M.  58L 

Ya.  Gas.  140, 151,  [5  Am.  D.  512;]  Mo-  Or  United  States  bonda   Waterman 

Auly  u  a,  7  Yerg.  520;  Johnston  t^  v.  Waterman,  84  Mich.  49a 

a,  Mart  &  Yerg.  129;  Johnson  u  a,  ^  Tucker  «.  a,  10  Ala.  07a    (Bee  a 

11  Ohio  St  824  it  White,  00  Wia  848,  28  N.  W.  R. 

Yalaable  thing.—But  a  bank-note  202;  Bork  «.  P.,  91  N.  Y.  5. 

is  a  ''valuable  thing."    Bex  vl  Bob-  *  Orummond  v.  a,  10  Ohio,  610. 

inson,  2  Leach,  749, 2  East,  P.  0. 1110,  And  see  Robinson  v.  a,  0  Wia  68S. 

1114    Compare  with  a  v.  Walls,  54  «a  v.  Foster,  8  McCkjrd,  442;  Tate 

Ind.  501;  [Robinson  u  a,  58  N.  J.  L.  v.  a,  6  Black!  174 

41,  20  Atl  R  758;  Ball  u  White,  89  T  Rex  u  Major,  2  East,  P.  a  111& 

Ohio  St  05a]    As  to  the  meaning  of  *  Lancaster  v.  a,  9  Tex.  Ap^  89a 

the  word  "  bank-note,"  in  a  statute,  *  See  distinctions  i>o«<,  §  874    And 

see  Pomeroy  v.  Com.,  2  Ya.  Gas.  842l  see  Bex  «.  Dean,  2  Leach,  098,  2 

Lawful    money  —  (Extortion).—  East,  P.  a  040^  049.     ["  Fractional 

Bank-notes  are  not  properly  described  currency."   See  App  u  a,  90  Ind.  78.] 

as  "lawful  money."  Thus,  an  indict-  i<) Bernstein  u   Sweeny,  88  N.  Y. 

ment  for  extortion  set  out  '*  that  the  Super.  Ct  271 ;  Bamaley  n  Leland,  4ft 

defendant  by  color  of  his  office  as  N.  Y.  589,  [8  Am.  R  72&] 

cleric,  demanded  and  received  four  ^Gom.  u  Stephens,  14  Pick.  87(^ 

dollars  forty-three  and  three-fourths  878.    [For  "  package,"  see  U.  a  v. 

cents,  lawful  money  of  the  state  of  One  Hundred  and  Thirty-two  Paok- 
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[. —  By  the  expression  ^Hrial"  of  a  criminal  cause,  the 
proceedings  in  open  court  after  the  pleadings  are  finished  and 
it  is  otherwise  ready,  down  to  and  including  the  rendition  of 
the  verdict,  are  commonly  meant^  Not  extending,  on  the  one 
hand,  to  such  preliminary  steps  as  the  arraignment  and  giving 
in  of  the  pleas,'  it  does  not  comprehend,  on  the  other  hand,  a 
hearing  on  appeal.'  But  where  a  statute  containing  this  word 
is  for  the  ease  of  the  accused  person,  and  so  is  to  be  liberally 
construed,^  the  word  may  in  some  connections  include  stepa 
after  verdict;  as,  a  motion  in  arrest  of  judgment' 

§  8i8.  CouTietion— Attaint.— Ordinarily  the  word  ^^con- 
viction "  aignifie«  the  finding  of  the  jury,  by  verdict^  that  the 
defendant  is  guilty.  It  does  not  mean  also  that  sentence  against 
him  has  been  rendered.'  Likewise  one's  plea  of  guilty  consti- 
tutes a  conviction  of  himJ  Coke  distinguishes  thus:  ^^  The  dif- 
ference between  a  man  attainted  and  convicted  is,  that  a  man 
is  said  convict  before  he  hath  judgment;  as,  if  a  man  be  con- 
vict by  confession,  verdict,  or  recreancy.  And  when  he  hath 
his  judgment  upon  the  verdict,  confession,  or  recreancy,  or  upon 
the  outlawry  or  abjuration,  then  he  is  said  to  be  attaint" '  But 

ages  ofSpirituoua  Liquors  and  Winesy    872;  Cool  u  Lookwood,  109  Mass. 

76  i'ed.  B.  864,  22  a  a  A.  22a]  828,  [12  Am.  K.  609;]  Blair  u  Ck>m.,  25 
lOrinL  Pro.,  I,  §§  269-274;  a   v.    Grat  850;  Wflliams  v.  U.  a,  12  Ct 

Overton,  77  N.  C.  485;  U.  a  v.  Curtis,  of  CL  192w    And  see  a  v.  Valentine^ 

4  Mason,  282;  Jenks  v.  a,  89  Ind.  1.  7  Ire.  225;  Com.  v.  Williamson,  2  Va. 

And   see   Oalpin  v.  Critchlow,  112  Caa  211;  Skinner  v.  Perot»  1  Ashm. 

Kasa  889,  [17  Am.  R  176;  a  v.  Wool-  57;  a  v,  FuUer,  1  MoCord,  178;  Reg. 

sey,  19  Utah,  486,  57  Paa  B.  426.J  v.  Faderman,  4  New  Sees.  Cas.  161, 

'U.  a  V.  Curtis,  supra.    And  see.  Temp.  &  M.  286, 1  Den.  C.  C.  565;  Ca 

for  "before  trial,"  St  Anthony  Falls  Lit  890&;  Burgees  v.  Boetefeur,  8 

Water-power  Ca  v.  King  Bridge,  28  Scott,  K.  B.  194;  a  u  Anderson,  5 

Minn.  186,  [28  Am.  R  682;]  Mansfield  Harring.  (Del)  498;  [Beg.  u  Blaby,  18 

V.  Fleok,  28  Minn.  61;  Winship  v.  P.,  Cox,  a  Q  5.] 

51  BL  296;  [a  v.  Little  Whirlwind,  7 p.  v.  Gfoldstein,  82  OaL  482L 

22  Mont  425,  66  Vac  B.  820.]  >  Ca  Lit  890b.    «  A  verdict,  how- 

*  a  VI  Overton,  8Uprcu  ever,  is  not  always  necessary  to  a 

^Ante,  §g  196,  227,  28a  conviction,  which  may  be  by  a  judg- 

*Beg.  V,  Martin,  8  Cox,  C  C  447,  ment  upon  a  demurrer,  or  upon  a 

448.    Some  of  the  other  reports  of  confession  of  guilt,  or  upon  a  pro* 

this  case  do  not  contain  this  point  oeeding  in  outlawry,  as  well  as  by  a 

>4BLCom.862;Crim.Pra,i§§252,  verdict  of  a  jury  on  a  plea  of  not 

253;  Crim.  Law,  I,  g  903;  U.  a  v.  Oil-  guilty.  The  word  '  conviction,'  in  its 

bert»  2  Sumner,  19,  40;  a  v.  Overton,  ordinary  sense,  may  therefore  be  said 

77  N.  G.  485;  a  n  Applewhite,  75  N.  to  mean  the  ascertainment  of  the 
C  229;  York  v,  Dalhousen,  45  Fb.  St  fact  of  guilt  in  a  criminal  prosecu- 
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the  word  "  conviction/'  in  a  statute,  is  very  easily  extended  by 
the  context  or  the  subject  to  denote  also  the  final  judgment.^ 
Where  the  proceeding  is  civil  in  form,  for  the  recovery  of  a 
fine,  there  cannot  be  what  in  law  is  called  a  conviction.'  It 
has  likewise  some  other  significations;  according  to  one  of 
which,  "  a  conviction  is  defined  to  be  a  record  of  the  summary 
proceedings  upon  any  penal  statute,  before  one  or  more  justices 
of  the  peace,  or  other  persons  duly  authorized,  in  a  case  where 
the  offender  has  been  convicted  and  sentenced." ' 

§  349.  Term  of  years. —  This  expression,  in  a  statute  pro- 
viding the  punishment,  has  been  defined  to  mean  not  less  than 
two  years  ;^  and,  on  the  other  hand,  to  include  a  sentence  for 
life.* 

§  360.  Action. —  The  word  "action,"*  familiarly  used  to  de- 
note a  civil  suit  at  law,  is  sometimes  applied,  and  properly,  to 
a  criminal  suit.^  Also  it  may,"  but  does  not  necessarily,*  in- 
clude a  suit  in  equity. 

tion«  in  the  mode  presoribed  by  law,  *  Ex  parte  Seymour,  14  Pick.  40l 

which  mode,  most  generally,  is  aver-  [''Term,"  in  N.  Y.  oity  charter  of 

diet  of  a  jury  on  a  plea  of  not  guilty.*'  187a    P.  n  MoClave^  09  N.  Y.  88, 1 N. 

Blair  v.  Com.,  mipra.  at  p^  857.    [See  K  R.  386.] 

a  V,  Hastings,  87  NeU  98,  G5  N.  W.  «  CkyxxL  v.  Evans,  16  Pick.  448^ 

R.  774]  •  [Tichenor  v.  CoUins,  46  N.  J.  L.  34] 

1  Dwar.  Stat  (2d  ed.)  688;  Keith-  7Ca  Lit  284&;  2  Inst  40;  a  u  Okir, 

ler  V,  a,  10  Sm.  &  M.  192;  ConL  v.  6  Oreg.  188. 

Oorham,  90  Mass.  420;  Faunce  v.  P.,  <  Coatsworth  u  Barr,  11  Mioh.  199; 

51  IlL  811.  Kramer  v.  Rebman,  9  Iowa,  114; 

>  a  V.  White,  18  La.  An.  57a  [Fenstermaoher  v.  a,  19  Oreg.  504^  25 

'  Holthouse,  Law  Diet,  (Donviction.  Paa  R.  142.] 

And  see  Hartley  v.  Hindmarsh,  Law  ^  Ex  parte  Hewitt,  40  Ala.  800; 

R.  1  a  P.  558;  Rey.  u  Hyde^  7  Ellis  &  [Hamp  v.  Ossett  Ck>rporation,  [1898] 

B.  86a  [<< Imprisonment"  Haynesu  1  Ch.  525;  Moore  u  NorwelJ,  94  N.  Q 

U.  a,  101  Fed.  R.  817.]  26&] 
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BOOK  IV. 

THE  PROCEDURE  ON  WRITTEN  LAWS. 


CHAPTER  XXVIIL 

WHAT  HAS  BEEN  ALREADY  EXPLAINED 

§  351«  Written  and  unwritten^  one  system, —  In  the  fore- 
going discussions  of  this  volume,  we  have  seen  that  the  writ- 
ten and  unwritten  laws  are  interpreted  together  into  one 
system,^  and  we  have  had  numerous  illustrations  of  the  doctrine. 
Hence, — 

§  36S«  Procedure  follows  like  rules. —  In  the  main,  the 
procedure  on  a  written  law  is  the  same  as  on  the  unwritten. 
So  that  the  expositions  of  it  in  "  Criminal  Procedure,"  and  else- 
where in  this  series  of  works,  are,  even  when  they  are  prima- 
rily  on  the  common  law,  necessarily  expositions  of  the  same 
on  statutes.    Moreover, — 

§  353.  Indictments  on  statutes. —  The  doctrine  of  indict- 
ments on  statutes  is  especially  set  forth  in  a  chapter  in  ^^  Crim- 
inal Procedure."'    And — 

§  354.  Mingling  with  common-law  expositions. — Through- 
out the  discussions  in  this  series  of  works,  the  procedure  on 
the  statutes,  £Bnd  the  variations  of  the  common-law  procedure 
which  statutes  have  created,  are  kept  in  view  and  laid  before 
the  reader  with  the  rest.  So  that,  in  one  way  or  another,  the 
entire  doctrine  has  been  explained,  except  as  to  the  — 

§  365.  Topic  of  next  chapter. —  Though  seldom  are  judi- 
cial steps  on  a  private  statute  necessary,  and  legislation  has  in 
most  of  our  states  greatly  simplified  the  procedure  on  munici- 
pal by-laws,  something  of  these  subjects  is  important  to  be 
known  by  practitioners,  and  the  explanations  will  be  given  in 
the  next  chapter. 

^Ante,  §g  8&-90, 118&-121,  and  numezonfl  other  plaoeai 
SGrim.  Pro.,  I,  §§  598-64^ 
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CHAPTER  XXIX. 

PROCEEDINGS  ON  PRIVATE  STATUTES  AND  MUNICIPAL  BY- 

LAWa 

%  894  Introduction. 
805-402.  Indictment  on  private  8tatate& 
408-40&  Procedure  on  municipal  by-law. 

§  89i.^  How  chapter  divided.—  We  shall  oonsider,  L  The 
indictment  on  private  statutes;  11.  The  procedure  upon  mu- 
nicipal by-laws. 

L  The  IiroiOTBiENT  on  Pbivatb  Statutes. 

§  395.  Not  recite  public  statute. —  We  have  seen  elsewhere 
that  an  indictment  on  a  public  statute  need  not  recite  the  stat- 
ute;' though,  if  it  does,  the  recitation  should  be  correct,  else 
it  may  in  some  circumstances  be  pronounced  ilL'    But, — 

§  396.  Recite  private  statute. —  Since  the  courts  do  not 
take  judicial  notice  of  private  statutes,^  ^'  the  parts,"  says  Chitty,* 
"  of  a  private  act  upon  which  an  indictment  is  framed  must  be 
set  out  specially,*  the  same  as  other  facts;  and  a  variance,  if 

i§§  856-893  omitted  from  this  edi-  ^Ante,  §  87;  HaUes  ua^OTex.  Ap^ 

tion.  170 ;  Toledo^  etc.  R  R.  Ca  a  Nordyke, 

«Crim.  Pra,  I,  g  608;  Wright  «.  27  Ind.  95;  Perry  r.  New  Orleans,  etc. 
Gerrard,  Hob.  806»  810;  Crawford  v.  R  R.  Ca,  65  Ala.  418,  [38  Am.  R  740; 
Planters',  eta  Bank,  6  Ala.  289;  S.  Town  of  Durham  «.  North  Carolina 
V.  Cobb,  1  Dev.  &  Bat  115;  [Clark  v.  R  R.  Ca,  108  N.  a  899,  12  a  £.  R 
Village  of  North  Muskegon,  88  Mich.  1040;  Denver  &  Rio  Grande  R  R  Ca 
308,  50  N.  W.  R  254;  City  of  Coving-  v.  U.  a,  9  N.  M.  889,  54  Pac.  R  886; 
ton  V.  Hoadley,  88  Ey.  444;  a  t^  City  of  Mobile  v.  Louisville  &  Nash- 
Cooper,  101  N.  G  684,  8  a  R  R  134.]  ville  R  R  Ca  (Ala.),  26  a  R  902; 

'Id.;  Say  v,  Stephens,  .Cra  Car.  Workingmen's  Bank  ix  Converse,  83 

135;  Piatt  v.  Hill,  1  Ld.  Raym.  881,  La.  Ajl  96ai 

382;  Boyce  v.  Whitaker,  1  Doug.  93a;  » 1  Chit  Crim.  Law,  276-281;  Crim. 

Palgrave  u  Windham,  1  Stra.  212,  Pra,  I,  g  609. 

214;  Rex  v,  Marsaok,  6  T.  R  771;  <The  American  annotator  refers 

Vander  Plunken   v,   Griffith,   Cra  here  to  (Goshen,  eta  Turnpike  v. 

Eliz.  286;  Farr  v.  East  Cra  Eliz.  186;  Sears,  7  Conn.  86,  92;  1  Stark.  Ev. 

Whitton  V.  Marine,  1  Dy.  95a;  Wal-  (5th  Am.  ed.)  197,  notes;  a  v,  Cobb, 

grave's  Case,  2  Dy.  203a;  Pelles  «.  1  Dev.  &  Bat  115;  Cochran  v.  Cou- 

Saunderson,  2  Dy.  1705, 171a;  Rex  u  per,  1  Harr.  (Del)  20a 
Hill,  Cra  Car.  232,  28a 
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properly  Bhown  to  the  court,  will  be  fatal.*  But  the  error  must 
be  properly  shown  to  the  court  by  the  defendant,  for  they  will 
presume  the  statute,  of  which  they  cannot  ex  officio  take  notice, 
to  be  correctly  recited.'     .    .    . 

§  397.  Reeftal  of  date, —  ^^  It  is  in  no  case  necessary  to  set 
forth  the  day  on  which  the  statute  was  enacted.  And,  there- 
fore, it  is  better  altogether  to  omit  it;'  for  a  mistake  in  this 
respect  will  frequently  prove  fatal,*  though  under  various  cir- 
cumstances it  will  not.' 

§  398,  Repugnancy  in  recital  of  date. —  ^^  A  repugnancy  in 
setting  forth  the  time  when  the  parliament  was  holden  —  as, 
if  a  statute  be  recited  to  have  been  made  in  the  first  and  second 
year  of  the  king — will  vitiate  the  proceedings  under  it.*'  •  And 
it  is  the  same  of  a  date  which  could  not  have  been  true.^ 

§  399,  Title  and  preamble.— "The  title'  and  preamble'  of 
the  act  need  not  in  any  case  be  recited,  for  they  form  no  part 
of  the  law."  *•  It  would  seem  to  follow  that  a  misrecital  of 
eithw  of  these  will  do  no  harm,  but  on  this  question  opinions 
differ." 

§  400.  leearaey  in  reeital  of  purrtew.— As  to  the  recital 
of  the  purview,  Chitty  continues,  mingling  the  doctrine  of 
public  statutes  with  that  of  private :  "  If  any  material  part  be 
omitted  or  misrecited,  the  indictment  will  be  bad,  because  it 
will,  in  the  case  of  a  public  act,  judicially  appear  to  the  court 
that  the  charge  is  professedly  grounded  upon  a  vicious  founda- 
tion."   •    .    •    It  seems  to  be  a  general  and  established  rule 

1 1  Sid.  856;  9  Hale,  P.  C,  178;  2  oh.  SQ,  g  104;  Bao.  Abr.»  Ind.  EL  Sl 

Hawk.  P.  a,  oh.  25,  §  108;  Baa  Abr.,  And  see  Birt  v.  BothweU,  1  Ld.  Rajm, 

Ind.  H.  2;  Burn  Just,  Ind.  IX.  210,  24a 

'2  Hawk.  P.  a,  oh.  25,  g  108;  Bao.  7Rann  n  Green,  Cowp^  474    And 

Abr.,  Ind.  H.  8;  Bum  Ji]st»  Ind.  IX;  see  East  v.  Wilson,  Cia  £li&  106L 

1  Chit  PL  (4th  ed.)  197.    See  pott,  ^Ante,  §§  44^7. 

%  401.  9  Ante,  §§  4S-5t 

'Walgrave's  Case,  2  Dy.  208a;  9  lOEokert  v.  Head,  1  Ma  69a 

Hawk.  P.  a,  oh.  2S,  g  104;  Baa  Abr.,  "  Shaftebury  v.  Digby,  8  KeU  647, 

Ind.  H.  a  648»  T.  Jones,  49,  61;  Mills  v.  Wilkins, 

«Ford  V.  Hunter,  Cza  Jaa  111;  Holt,  062,  6  Mod.  62,  2  Balk.  609,  8 

Aoonymoas»  Skin.  110^  111;  2  Hawk.  Salk.  881;  The  Nanoy  v.  Fltzpatrick, 

P.  a,  oh.  26,  g  104.  8  Gaines,  88,  41;  P.  v.  Walbridge,  6 

ft  Bead  u  Potter,  Gra  Jaa  188;  Oli-  Gow.  612;  2  Hawk.  P.  G.,  oh.  25,  g  107. 

▼«r  «.  Gollins,  TeW.  126»  127;  Owen  i>  Grom well's  Gase,  4  Ga  126,  18; 

V.  Evans,  2  Kebw84  Hall  v.  Gaven,  Gra  Eliz.  807;  Bex  u 

*BaF.  Moora,  800;  2  Hawk.  P.  C,  Gieen,  1  Vent  171,  172;    Boyoe  a 

867 


§§  401,  402.]  PEOCBDURE  ON   WBITTEN   LA.WS.  [bOOK   IV. 

that  a  variance  which  does  not  alter  the  sense  of  a  material 
part  of  the  statute  will  not  vitiate.*  .  .  .  For  the  present 
rale  seems  to  be  that,  if  the  variance  consists  in  the  introdnctionr 
or  alteration  of  words  purely  superfluous  and  unnecessary,  it 
will  not  be  material,  unless  i/ideed  the  alteration  rendered  the 
whole  repugnant  to  the  intent  of  the  statute;  for  then  the  super- 
fluous words  cannot  be  rejected.' 

§  401.  Gontioned'. — ^'If  any  defect  arise  in  the  recital  of  a 
public  statute,  which  there  was  no  occasion  to  set  out,  and  the 
indictment  would  be  good  without  it,  if  the  indictment  con- 
clude generally  '  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,'  •  •  •  the  recital  may  be  rejected 
as  surplusage,  and  judgment  may  be  given  against  the  defend- 
ant; but,  if  it  be  referred  to  as  ^A^  said  statute,  the  proceeding! 
will  be  altogether  defective.'  As  it  is  necessary  to  recite  pri- 
vate statutes,  the  same  rule  will  not  apply  to  them,  and  the 
omission  of  the  word  '  said '  cannot  aid  them.  And  yet  in  one 
respect  it  is  more  dangerous  to  misrecite  a  public  than  a  pri- 
vate statute ;  for,  in  the  former  case,  the  court,  being  bound 
ex  officio  to  take  cognizance  of  all  public  laws,  will  of  them- 
selves notice  the  variance,  whereas  in  the  latter  it  must  be 
specially  pleaded  or  given  in  evidence  under  a  plea  of  nvl  tid 
recordj  for  the  court  will  presume  the  recital  to  be  correct  until 
the  contrary  is  formally  shown."  *  Here  the  learned  author 
appears  to  have  fallen  into  the  mistake  of  applying  to  the  in- 
dictment an  inapplicable  rule  of  civil  pleadings.  On  principle, 
where  the  prosecutor  relies  on  a  private  statute,  he  must  prove 
it  at  the  trial,  like  any  other  averred  fact;  and,  should  there 
be  a  variance  between  the  allegation  and  proof,  there  can  be 
no  conviction. 

§  402.  Modiflcations  of  doctrine.— The  doctrines  of  the  fore- 
going sections  are  directly  or  indirectly  modified  or  superseded 

Wbitaker,  1  Doug.  9da,  97;  Palgrave    well's  Case,  4  Ca  12»  18;  Goodwin  tx 
V.  Windham,  1  Stra.  212,  214;  Piatt    West,  Cro.  Car.  622,  62a 
V.  Hill,  1  Ld.  Raym.  881,  382;  Eden's       Mn^e,  g  895;  Boyce  v.  Whitaker,  1 
Case,  Cra  Eliz.  697;  2  Hawk.  P.  C,    Doug.  93a,  94;  Fost  872;  Palgrave  v. 
eh.  26»  §  101;  Bao.  Abr.,  Ind.  H.  2.         Windham,  1  Stra.  212,  214;  Piatt  v. 

iThe  American  editor  refers  here  Hill,  1  Ld.  Raym.  881,  882;  Bex  v. 
to  The  Nancy  tn  Fitzpatrick,  8  Caines  Hill,  Cra  Car.  282,  238;  2  Hale,  P.  C. 
Caa  8a  17a  178;  2  Hawk.  P.  a,  oh.  25,  g  104. 

t2  Hawk.  P. a,  ch.  2^gl09;  Crom-       4piatt  v.  Hill,  1  Ld.  Raym.  881, 883;. 

Rex  V.  Wilde,  1  Doug^  97,  in  not& 
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by  statutes  in  some  of  the  states.  One  provision  is  that  a  pri- 
vate statute  may  be  pleaded  by  its  title  and  date.^  Another 
is  that  an  allegation  of  the  existence  of  a  corporation  shall  be 
taken  as  true  unless  it  is  denied  on  oath.'  An  indirect  modi- 
fication consists  of  enlarging  the  class  of  statutes  deemed  pub- 
lic* Andy  in  like  manner,  a  private  statute  recognized  by  a 
public  becomes  therefore  public,  and  it  need  not  be  pleaded 
and  proved.^  So  if  a  statute  of  a  private  nature  contains  a 
clause  declaring  it  to  be  public,  the  courts  will  take  notice  of 
it  as  public* 

11.  Thb  Pboobdubb  upoh  Municipal  Bt-laws. 

§  408.  How  formerly. — We  have  already  seen  what  are  the 
powers  of  a  municipal  corporation  to  make  by-laws,  and  inci- 
dentally something  of  the  procedure  under  them.*  By  the  law 
of  England  as  it  was  when  we  received  thence  our  unwritten 
law,  such  corporation  could  not,  by  a  by-law,  authorize  an  in- 
dictment or  a  summary  prosecution  before  a  magistrate;  nor 
could  it  provide  either  imprisonment  or  disfranchisement  for 
disobedience.^  Therefore  the  ancient  by-laws  used  to  direct 
that,  for  a  breach  of  a  provision,  the  offender  forfeit  a  sum 
named.  The  forfeiture  was  not  recoverable  in  the  court  of  the 
corporation,  at  least  an  action  in  the  name  of  the  mayor  and 
commonalty  could  not  be  brought  in  the  mayor's  court;  for 
the  principle,  that  no  man  shall  be  a  judge  in  his  own  case,* 
forbade.     The  method  mostly  employed  for  recovering  the 

1S.U  Loomis,  27Minii.  5S1;  [Nich*  Duncan   v.  Dubojs,  8   Johna  Ga& 

ol8  V.  BardweU  Lodge  Na  179  (Ky.),  125. 

48  a  W.  R.  1091;  Zabel  v.  LouLsviUe  •Ante,  §§  18-2«. 

Baptist  Orphans'  Home,  92  Ky.  69,  ?  Clark's  Case,  5  Ca  64a,  and  Fra- 

17  a  W.  R  212»  18  L.  R.  A.  668;  ser's  note;  s.  a  nom.  Clerk's  Case,  Sir 

East  Line,  etc.  R  R  Ca  v.  Rushing,  F.  Moore,  411;  Wood  v,  London,  1 

69  Tex.  80,  46  a  W.  R  884.]  Salk.  897;   Gloyer,  Mun.  Corpi  812. 

'Hizon  V.  George^  18  Kan.  258L  And  see  Rex  v,  London,  2  Lev.  200; 

*Ante,  %  ^CL  Clark's  Case,  1  Vent  827;  Harscott's 

4  Rogers'  Case,  2  GreenL  801;  La-  Case,  Comb.  202. 

▼alle V.  P.,  6  Bradw.  157;  P.  u  Wilson,  •  Broom,  Leg.  Max.  (2d  Eng.  ed.)  84; 

8  Bzadw.  86a  Darby's  Case,  12  Ca  114;  Anonymous, 

*Prookville  In&  Ca  v.  Reoords,  6  1  Salk.  896;   Great  Cbarte  u  Ken- 
Blackf.  170;  P.  v.  Wilson,  supra;  In-  nington,  2  Stra.  1178;  Grand  June- 
gram  V.  Foot,  12  Mod.  611,  6ia    And  tion  Canal  v.  Dimes,  12  Beav.  62;  Ex 
see  U.  a  v.  Porte,  1  Cranch,  C.  C.  369;  parte  Med  win,  1  ElHs  &  B.  609. 
24                                            869 
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penalty  was  by  aa  action  of  debt,  or  sometimes  of  assurn^psUj 
in  some  one  of  the  other  coarts,  commonly  one  of  the  oonrts 
at  Westminster  Hall.*    But, — 

§  404.  Modern  changes. —  In  modem  times,  the  reader  is 
aware,  city  ordinances  and  other  like  by-laws  are  nsaally  en- 
forced by  summary  proceedings,*  before  a  court  sitting  within 
the  bounds  of  the  municipal  corporation;*  and  the  penalty  is  a 
fine  or  imprisonment,  or  both.  These  changes  are  wrought, 
directly  or  indirectly,  by  statutes,  both  in  England  and  in  our 
states  generally.  The  ancient  methods  are  ill  adapted  to  the 
later  manners  and  necessities. 

§  405.  As  to  act  of  incorporation. —  The  charter,  or  act  of 
incorporation,  is,  by  the  greater  number  of  modern  opinions, 
a  public  statute.*  Yet  by  some  it  is  deemed  private.*  Where 
it  is  private,  the  elucidations  of  the  last  sub-title  explain  that  it, 
or  so  much  of  it  as  shows  the  power  of  the  corporation  to  make 
the  by-law  in  question,  must  be  pleaded,  then  proved.*  If  the 
power  relied  on  is  such  only  as  springs  incidentally  from  the 
existence  of  the  corporation,'  not  much  of  allegation  under  this 
head  will  be  needed ;  but,  in  fact,  all  our  acts  creating  municipal 
corporations  contain,  it  is  believed,  more  or  less  express  power. 
Then,  should  the  authority  to  make  by-laws  be  committed  by 
the  charter  to  a  body  separate  from  the  entire  corporation, — 
as,  to  the  mayor  and  common  council, —  this. part  pf  the  charter 
must  be  set  out;  else  the  court  cannot  see  that  the  by-law  which 
this  body  ordained  is  valid.*  So,  if  the  by-law  provides  a  pun- 
ishment not  competent  without  express  legislative  authoriza- 
tion, the  private  statute  giving  the  authority  must  appear  in 

i  1  SauncL  (Wm&  ed.)  812c,  note;  v.  Meek,  42  N.  T.  186;  P.  v.  Davis,  61 

Glover,  Mun.  Corp.  60;  Wood  v,  Lon-  Barh  456. 

don,  supra;   Bodwio   u  Fennell,  1  *Feltmakers uDavis,  1  R  &P. dS; 

Wil&  233;  London  v,  Bemardiston,  1  Schott  v.  P.,  89  HI.  195. 

Lev.  14;  Adley  v.  Reeves,  2  M.  &  S.  '^Antey  §  la 

58;  Barber  Surgeons  of  London  v.  ^Rex  v.  Lyme  Regi^  1  Doug.  149; 

Pelson,  2  Lev.  252.  Feltmakers  v,  Davis,  mipm,  where  it 

3S.  v.  White,  76  N.  OL  16;  S.  u  was  observed,  per  curiam,  that  the 

ThreadgiU,  76  N.  C.  17.  **  power  of  malung  by-laws  is  inci- 

•S.  V.  Wells,  46  Iowa,  662;  P.  u  dent  to  every  corporation,  either  by 

James,  16  Hun,  426.  the  body  at  large  or  by  a  select  part; 

^Ante,  §  426.  and  it  is  in  the  latter  case  only  that 

s  Id. ;  Dwar.  Stat.  464    See  Dwar.  the  power  need  be  shown."  Page  100. 

Stat  464,  465;  P.  v.  03rien,  88  N.  T.  And  see  Rez  v.  Bird,  18  East^  867. 
193;  P.  V.  HUls,  85  N.  T.  449;  Qaskin 
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allegation  and  proof.    But  generally  in  oar  states  matter  of  this' 
sort  is  not  required,  because  either  the  court  will  hold  the  in 
corporating  statute  to  be  public,  or  the  act  itself  will  direct  that 
it  be  judicially  noticed.* 

§406.  Setting  out  and  proTing  by-lair. — Always,  by  the 
common-law  rules,  the  by-laws  of  municipal  corporations  are 
private,  not  public,  laws,  and  they  must  be  averred  in  pleadings 
upon  them,  and  proved  like  other  facts  at  the  hearing.*  And 
this  is  so  even  though  the  act  of  incorporatidh  is  deemed  public,' 
or  a  statute  requires  the  courts  to  notice  it  judicially.  The 
allegation  must  contain,  at  least,  so  much  of  the  substance  of 
the  by-law  as  is  relied  on ;  ^  and  such  further  matter  as  will  en- 
able the  court  to  see  that  it  proceeded  from  a  body  having  the 
power,  by  the  act  of  incorporation,  to  make  by-laws.*  Then  a 
by-law  which  appears  from  the  records  of  this  body  to  have 
been  regularly  ordained  will  be  presumed  to  have  been  so  in 
the  absence  of  proof  to  the  contrary.*  But  largely,  in  our 
states,  yet  not  universally,  more  convenient  methods  are  estab- 
lished by  statutes,  or  the  courts  are  required  to  notice  by-laws 

1  See  a  V.  McAllister,  24  Me.  189;  ohanan,  1  Idaho  (N.  aX  681;  Watts 

a  V,  Soragan,  40  Vt  450;  Clark  u  v.  Jones,  60  Kan.  201,  66  Pac.  B.  16; 

Janeevme,  10  Wia  186;  a  v.  Merritt,  Field  v.  Malster,  88  Md.  691, 41  AtL  R. 

88  N.  C.  677;  [East  Tenn.,  Va.  &  Ga.  1087;  Moore  v.  Town  of  Jonesboro, 

Ry.  Ca  V.  City  of  Morristown  (Tenn.  107  G&  704^  88  a  £.  R.  486;  Wilson 

Oh.  Appi),  85  a  W.  R.  771;  Stone  v.  n  S.,  16  Tex.  Ap.  497;  City  of  Mo- 

Halstead,  62  Ma  Ap.  186;  a  v.  Olin-  Pherson  v.  Nichols,  48  Kan.  480,  20 

ger  (Iowa),  72  N.  W.  R  441;  Storrie  Pac  R  679;  Stittgen  u  Rundle,  99 

V.  Cortes,  90  Tex.  288, 88  a  W.  R 164^  Wis.  78,  74  Wi&  686;  P.  n  Canganda, 

85  U  R  A.  666;  Missouri  Pac.  Ry.  Ca  87  N.  T.  a  768, 16  Misa  R  826;  Rook- 

V.  Chick,  6  Kan.  Ap.  480,  60  Paa  R  ford  City  Ry.  £kx  v.  Matthews,  60  III 

606;  City  of  Passadena  v,  Stinson,  91  Api  267;    Com.  v,  Odenweller,  166 

CaL  288, 27  Paa  R  604;  Butler  v.  Rob-  Mass.  284,  80  N.  R  R 1022.] 

inson,  76  Ma  192;  Burfenning  v.  Chi-  *B,v,  Soragan,  40  Vt  46a 

caga  eta  Ry.  Ca,  46  Minn.  20,  48  N.  *AfUe,  §  406;  P.  v.  Special  Sessions, 

W.  R  444]  12  Hun,  66;  [City  Council  of  Charles- 

>  Porter  v.  Waring,  69  N.  Y.  260;  ton  v.  Ashley  Phosphate  Ca,  84  a  C. 

Stevens  v.  Chicago,  48  III  498;  La-  641, 18  a  E.  R  846.] 

viosa  V.  Chicago,  eta  R  Ca,  1  Mo-  ^Feltmakers  u  Davis,  1  R  &  P.  9a 

Qloin,  299;  Winona t;.  Burke,  28  Minn.  See  Miller  v,  Anheuser,  2  Ma  Api  168; 

264;  Green  v.  Indianapolis,  26  Ind.  [Mohrden  v.27orthwestem  Ry.  Ca,  64 

490  (but  contra  by  subsequent  stat-  a  a  492,  82  a  R  R  624] 

ute,  Huntington  v.  Pease,  66  Ind.  806);  *  Lexington  v,  Headley,  6  Bush,  60a 

P.  V.  Special  Sessions,  12  Hun,  66,  66;  And  see  Stevens  «.  Chicago,  48  III 

[Chicago  West  Division  Ry.  Ca  v.  498;  Com.  u  Patoh,  97  Mass*  221. 
Klander,  9  III  Ap.  618;  P.  v.  Bu- 
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or  some  classes  of  tbem  judicially  like  general  laws,  thus  avoid  - 
ing  the  necessity  of  setting  out  and  proving  them.^  A  provis- 
ion of  this  sort  pertains  to  the  remedy,  therefore  it  may  be 
made  applicable  as  well  to  past  offenses  as  to  future.* 

How  complaint  conclude. —  The  complaint  or  information 
should  conclude  both  against  the  form  of  the  by-law,'  and  also 
against  the  form  of  the  statute;  ^  because  it  rests  both  upon  the 
by-law  and  upon  the  statute.    But, — 

§  407.  Formalities  diverse. —  In  the  formal  parts,  the  pro- 
ceeding upon  by-laws,  varying  with  the  statutes  and  the  gen- 
eral practice  of  the  states,  is  so  far  from  uniform  as  to  render 
a  minute  elucidation  of  it  out  of  place  here.*    An  indictment, 

1  Huntington  v.  Pease,  56  IncL  805;  derson  u  ODonnell,  20  a  a  865,  7  S. 

Goldthwaite  v.  Montgomery,  50  Ala.  £.  R  523, 18  Am.  St  R  728, 1  Li  R.  A. 

48a  And  see  Schrumpf  v.  P.,  14  Hun,  632;  Ex  parte  Davis,  115  CaL  445»  47 

10.    Wilder  J.,  in  the  Massachusetts  Pac.  R  258.    The  oirouit  court,  on  an 

court,  observing  on  a  case  in  which  it  appeal  from  a  municipal  court  which 

WM  contended  that  the  complaint  takes  judicial  notice  of  i^  municipal 

ought  ''to  have  set  out  the  by-law  at  by-law,  wiU  not  require  the  by-law 

large,'*  said:  ''But  if  the  statute  dis-  to  be  set  forth  and  proven,  though 

pensing  with  the  necessity  of  thus  the  proceedings  are  de  novo.    Town 

incumbering  the  record  is  a  valid  of  Moundsville  vl  Velton,  86  W.  Va. 

law  [which  the  court  held  it  to  be},  217,  18  S.  R  R  873;  Incorporated 

this  objection  must  fail.    Perhaps,  Town  of  Scranton  «.   Danenbaum 

even  without  the  aid  of  a  statute,  the  (Iowa),  80  N.  W.  R  22L    Contra,  Mc- 

court  below,  being  composed  of  citl-  Intosh  «.  City  of  Pueblo,  9  CoL  Ap. 

zens  of  Boston,  were  bound  to  take  460,  48  Paa  R  960.] 

notice  of  the  by-law;  though  gener-  <  Com.  v.  Bean,  Thacher  Grim.  Cas. 

ally,  no  doubt,  a  by-law  must  be  85. 

pleaded."  Com.  vl  Worcester,  8  Pick.  •  Ck>m.  u.  Worcester,  supra;  Lewis- 

462,  478;  [City  of  Miles  v,  Kern,  12  ton  o.  Fairfield,  47  Ma  481. 

Mont  119,  29  Paa  R  720;  Incorpo-  «  Grim.  Pra,  I,  g  602,  note;  Com.  v, 

rated  Town  of  Bayard  v.  Baker,  76  Gkiy,  5  Pick.  44;  S.  v,  Soragan,  tupra. 

Iowa,  220,  40  N.  W.  R  818;  Town  of  But  see  Winooski  u  Gokey,  49  Vt 

Moundsville  v.  Velton,  85  W.  Va  217,  282,  286. 

18  &  K  R  878;  Downs  v.  Gomm^rs  of  ^  A  reference  to  some  of  the  oasee 

Town  of  Smyrna  (DeL),  45  AtL  R  may  be  convenient;  as»  Fink  v,  Mil- 

717;  Downing  v.  City  of  Miltonvale^  waukee,  17  Wi&  26;  P.  «.  James,  16 

86  Kan.  740.  14  Paa  R  281 ;  Elkhart  Hun,  426;  a  v.  Herdt,  11  Vroom,  264; 

V.  Calvert,  126  Ind.  6,  25  N.  E.  R  807;  S.  v.  Gordon,  60  Ma  888;  P.  v.  Manis- 

City  of  Durango  v.  Reinsberg,  16  CoL  tee,  26  Mich.  422;  P.  u  Cox,  76  N.  Y. 

827,  26  Paa  R  820;  Village  of  Vicks-  47;  Jenkins  v.  Cheyenne,  1  Wy.  287; 

burgh  17.  Briggs,  85  Mich.  502,  48  N.  Platteville  v.  Bell,  43  W1&  488;  a  v, 

W.  R  625;  a  v.  Dunbar,  48  La.  An.  Decker,  46  Conn.  241;  Cooper  u  P., 

886,  0  a  R  402.    Jndlcial  notice  is  41  Mich.  403;  Hoyer  v.  Mascoutafa,  59 

taken  of  municipal  by-laws  in  mur  III  137;  S,  v.  Steams,  11  Feet  (N.  H.) 

nicipal  courts.    City  Council  of  An-  106;  Davenport «.  Bird*  84  Iowa,  624; 
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foanded  on  the  principles  of  the  common  law,  will  not  lie  for 
the  violation  of  a  municipal  by-law.^  Bat  by  force  of  a  statute 
and  the  by-law,  such  violation  may  be  made  indictable.* 

§  408.  The  allegations  —  should  conform  to  the  rules  of 
general  pleading  as  established  in  other  classes  of  causes.*  For 
example,  an  information  will  be  insufSoient  though  it  fills  the 
very  language  of  the  by-law,  if  it  does  not  charge  such  an  ille- 
gal act  as  the  by-law  was  intended  to  prohibit.^ 

Brownvflle  v.  Cook,  4  Neb.  101;  Ja-  v.  Ford,  40  Ma  Ap.  686;  Wagner  v. 

qnith  v.  Royoe.  42  Iowa,  406;  New  Town  of  Gkirrett^  118  Ind.  114,  20  N. 

York  V.  Walker,  4  E.  D.  Smith,  258;  K  R  706.] 

Robenon  v,  lAmbertville,  9  Vroom,  ^  Rex  v.  Sharpies,  4  T.  R.  777. 

60;  Com.  «.  Fahej,  6  Cosh.  408;  Gra-  <&  u  Strauas,  77  N.  a  50a 

ham  «.  8^  1  Pike, 70;  Kansas  v.  Flan*  'Petition  of  Began,  12  R  L  800; 

agan,  60  Ma  22;  &  «l  King,  87  Iowa,  Huntington  «.  Pease^  66  Ind.  805; 

462;  a  n  Merritt,  88  N.  a  677;  Alton  Robeison  v.  Lambertrille,  0  Vroom, 

V,  Kirsoh,  68  HI  261;  Van  Boskirk  v.  60;  Byars  «.  Mt  Vernon,  78  HI  11; 

Newark,  26  Ohio  St  87;  a  «.  Soragan,  a  u  Baoon,  40  Vt  456;  Goldthwaite 

40  Vt  450;  [a  fK  Carpenter,  60  Conn.  v.  Montgomery,  50  Ala.  486L 

97,22AaR487;  Ci<7  of  Springfield  «a  ti  Gkmlding^44N.  H.  284 
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CHAPTER  XXX. 

8TATUT0BY  ENLABGEMENT3  OF  THE  COMMON-LAW  LABOENY. 

8  409-41t  Introduction. 
412-416L  Purely  and  partly  statutory* 
417-424  Larceny  under  bailment 
426-429L  Larcenies  of  animala 

§  409.  Elsewhere*—  In  «  Criminal  Law ''  and  "  Criminal  Pro- 
cedure/* under  the  titles  "Larceny/*  and  "Larceny,  Com- 
pound," the  extensions  of  the  offense  by  statutes  are  largely 
explained.  There  also  is  discussed  the  statutory  larceny  called 
"  Embezzlement" 

§  410.  Here  —  we  shall  follow  out  the  departures  of  the  stat- 
utes from  the  common  law,  into  details  which  it  seemed  best 
there  to  postpone. 

§  411.  How  chapter  divided. —  We  shall  consider,  I.  In  gen- 
eral of  larcenies  purely  and  partly  statutory;  IL  Larcenies 
under  bailments;  IIL  Larcenies  of  animals. 

I.  In  Gknbsal  of  Laboekies  Purely  AJ!n>  Pabtlt  Statutobt. 

§  412.  Degrees  of  departure  from  common  law. — The  stat- 
utes of  our  states  differ  considerably  in  this,  that,  by  some  of 
them,  a  statutory  larceny  is  scarcely  distinguishable  from  one 
at  common  law,  by  others  the  difference  is  very  broad,  and  be- 
tween these  extremes  there  is  every  variety.  Perhaps  the 
widest  departure  from  the  common  law  is  in  — 

§  413.  Texas.—  In  this  state  the  word  "  theft "  takes  the 
place  of  the  common-law  term  larceny ;  and  it  "  includes,"  to 
quote  from  the  code, "  swindling,  embezzlement,  and  all  unlaw- 
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§  414}'  8TATUT0BT   EXTENSION  OF   OFFENSES.  [bOOE  V. 

ful  acquisitions  of  personal  property  punishable  by  the  penal 
code."  The  consequence  of  which  and  other  provisions  is, 
that  theft  has  there  become  a  crime  of  degrees;  that,  for  ex- 
ample, swindling  is  an  inferior  degree  of  it;  and  that,  on  an 
indictment  for  theft,  the  conviction  may  be  for  swindling.* 
So  it  may  be  for  receiving,*  or  for  removing  without  consent 
another's  live-stock  from  its  accustomed  range.*  There  are 
various  statutory  provisions,  but  the  one  indicating  its  ordi- 
nary form  declares  it  to  be  "  the  fraudulent  taking  of  corporeal 
personal  property  belonging  to  another,  from  his  possession, 
or  from  the  possession  of  some  person  holding  the  same  for 
him,  without  his  consent,  with  intent  to  deprive  the  owner  of 
the  value  of  the  same,  and  to  appropriate  it  to  the  use  or  bene- 
fit of  the  person  taking."* 

§  4U«  How  the  Indictment — (Expositions  of  definition). 
Under  a  statute  like  this  Texas  one,  an  Indictment  in  the  com- 
mon-law form  for  larceny  is  wholly  inadequate.  It  must  al- 
lege, for  example,  that  the  goods  were  taken  "  from  the  pos- 
session" of  one  mentioned,*  "  with  intent  to  deprive  the  owner 
of  the  value  of  the  same,"*  and  "  without  his  consent,"'  and 
the  proofs  must  negative  the  consent,®  —  no  one  of  which  par- 
ticulars is  essential  at  the  common  law.*  On  the  other  hand, 
as  this  statutory  definition  omits  the  ^'  carried  away "  of  the 
common-law  definition,  the  asportation,  which  the  common- 
law  indictment  alleges,  may  be  omitted  from  that  on  the  stat- 
ute.** But,  though  the  statute  has  wrought  these  and  some 
other  departures  from  the  common-law  doctrines,  still, — 

1  Mathews  v.  a,  10  Tex.  Ap.  379,  >  Ridgeway  u  a,  41  Tex.  281;  [Bui- 
284;  Martin  v.  &„  9  Tex.  Api  298;  lard  v.  S.  (Tex.  Cr.  R),  68  a  W.  R 
[Does  V,  a,  21  Tex.  Ap.  505,  57  Am.  637;  Knutson  u  a,  14  Tex.  Api  570; 
R.  618;  Atterbury  u  a,  19  Tex.  Ap^  Tallant  v.  a,  14  Tex.  Ap^  284;  Spain 
401;  Frank  v.  S.,  80  Tex.  Ap.  881, 17  n  a,  19  Tex.  Afx  469.] 

a  W.  R  986.]  7  Johnson  vi  a»  89  Tex.  89&    See 

2  Vincent  v,  S.,  10  Tex.  Ap.  880.  Berg  v,  a,  2  Tex.  Api  148;  Jackson  v. 
s  Marshall  v.  S.,  4  Tex.  Ap.  549;    S.,  7  Tex.  Api  868;  [Bowling  tx  a»  18 

Powell  u  a,  7  Tex.  Apt  467;  Turner  Tex.  Apt  88a] 

V.  S^  7  Tex.  Apt  596;  Counts  u  a,  87  •  Crim.  Pra,  II,  g  752a;  Stewart  «. 

Tex.  598.  Q.,  9  Tex.  Ap.  821;  [Taylor  u  a,  18 

*  Quitzow  V.  a,  1  Tex.  Apt  65,  68;  Tex.  Apt  48a] 

Berg  V.  a,  2  Tex.  Ap.  148, 149.  *  And  see  a  «.  Jones,  7  Ner.  408; 

»  Watts  V.  a,  6  Tex.  Apt  268;  Gas-  Bums  v.  S,,  85  Tex.  724 

tello  V.  a,  86  Tex.  824;  [Bailey  v.  a,  lo  Musquez  v.  a,  41  Tex  226;  Hall 

20  Tex.  Ap.  68:  Lane  v.  S.  (Tex.  Cr.  v,  a,  41  Tex.  287;  Austin  u  a,  42 

R),  55  a  W.  R  881.]  Tex.  845;  [Dukes  v.  8,,  22  Tex.  Ap^ 
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§  415.  Following  common  lair. —  In  particulars  not  pro- 
vided for  by  the  statute,  the  courts,  in  giving  bounds  to  the 
statutory  theft,  follow^  alike  as  to  the  law,  the  pleading,  and 
the  evidence,  the  rules  of  common-law  larceny.* 

§  416.  Simply  providing  punishment. — If  a  statute  merely 
declares,  as  many  of  our  statutes  do,  that  one  "  guilty  of  lar^ 
ceny "  shall  be  punished  in  a  way  pointed  out,'  the  offense 
created  differs  in  no  respect  from  larceny  at  the  common  law. 
The  rule  as  to  all  offenses  is  so.'    For  example, — 

Attached  tofreeltoldj  etc. — Under  such  a  statute  it  is  not  lar- 
ceny to  take  and  carry  away,  with  a  felonious  mind,  copper 
pipe  which  was  attached  to  the  freehold ;  because  it  would  not 
be  larceny  at  the  common  law.^  But  there  are  statutes  in  terms 
to  include  things  of  this  sort  and  other  things  partaking  of  the 
realty, —  as  explained  in  other  connections.^  In  all  these  and 
other  like  cases,  the  indictment  must  charge,  in  the  terms  of 
the  statute,  besides  following  the  common-law  form,  whatever 
else  the  statute  has  added  to  the  common-law  definition  of  the 
offense.* 

II.  Labobnies  ttnbeb  Bailments. 

§  417*  The  trespass  in  larceny. — Trespass  is  an  element 
in  every  larceny  at  the  common  law.^  And  the  common-law 
form  of  the  indictment — "did  steal,  take  and  carry  away"' — 
charges,  among  other  things,  a  trespass.    Now, — 

§  418.  Statute  dispensing  with  trespass. —  If  a  statute  pro- 
vides that,  in  circumstances  which  it  points  out,  one's  wrong- 
ful appropriation  of  another's  goods  shall  be  larceny  though 

192;  Harris  n  a,  29  Tex.  A|x  101;  ^a  v,  Davis.  22  La.  An.  77;  [Lang- 

Ua  W.  R  890,  25  Am.  St  R  717.]  ston  v.  a,  96  Ala.  44, 11  a  R  884] 

1  Roth  V.  a,  10  Tex.  Ap.  27;  Lan-  ftCrim.  Law,  H,  §g  783,  784;  Crim. 

din  17.  a,  10  Tex.  Ap.  63;  Wright  v.  Pra,  II,  g  73a 

a,  10  Tex.  Ap.  476;   Looney  v.  a.  *Reg.  v,  Trevenner,  2  Moody  &  R 

10  Tex.  Ap.  520,  [88  Am.  R  646;]  476;  Reg.  v.  Rice,  Bell,  Q  C.  87;  Reg. 

Walker  u  a,  9  Tex.  Api  88;  and  v.  Jones,  Dears.  &  R  555;  Reg.  v, 

multitudes  of  other  cases,  showing  Gooch,  8  Car.  &  P.  298;  U.  a  v, 

such  to  be  the  judicial  practice.  Davis,  6  Mason,  856;  a  v.  Scott,  68 

s  La.  Rev.  Stata  of  1870,  g  8ia  Ind.  267;  [P.  v.  Opie,  128  CaL  294^  55 

*  Crim.  Pra,  I,  §  610;  U.  a  u  Jones,  Paa  R  989.] 

3  Wash.  0.  0.  209;  U.  a  t?.  Wilson,  ^  Crim.  Law,  II,  §§  758,  799-889. 

Bald.  78;  Burk  v.  a,  27  Ind.  430,  442;  <  Crim.  Pra,  II,  §  697. 
a  V.  Taylor,  29  IncL  517;  [a  v.  Friend, 
47  Minn.  449,  50  N.  W.  R  692l] 
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§§  419,  420.]      8TATDT0BT   EXTENSION   OF  OFFENSES.  [bOOK  V. 

there  is  no  trespass,  a  rule  of  pleading  brought  to  view  in  the 
last  sab-title  requires  the  circumstances  to  be  set  out,  in  an  in- 
dictment for  the  statutory  offense.  The  mere  common-law 
form  is  inadequate.  So  it  was  held  in  Tennessee,  not  only  on 
oommon-law  principles,  but  the  court  added  that,  to  accept  the 
mere  common -law  form  would  violate  the  provision  of  the  con- 
stitution of  the  state  securing  to  an  accused  person  the  right 
"  to  demand  the  nature  and  cause  of  the  accusation  against 
him."  ^  On  this  principle  proceeds  the  doctrine  that,  though 
a  statute  of  embezzlement  declares  it  to  be  larceny,  it  cannot 
be  indicted  as  such,  but  the  allegation  must  be  special.*  Now, — 

§  419.  Whether  larceny  by  bailee.^A  bailment  of  goods, 
honestly  received  by  the  bailee,  transmits  to  him  a  special  prop- 
erty in  them,  rendering  a  trespass,  therefore  a  larceny,  impos- 
sible except  in  circumstances  which  terminate  the  bailment,  aa 
explained  in  "Criminal  Law."*  If  he  obtains  a  thing  origi- 
nally by  fraud,  even  though  not  intending  to  steal  it, —  as  where 
he  gets  possession  of  a  horse  to  drive  to  a  particular  place,  and 
be  absent  a  specified  time,  meaning  to  get  to  another  place 
and  be  gone  longer,  the  bailment  does  not  attach,  and,  like  a 
servant  in  custody,  he  commits.larceny  of  it  by  appropriating 
it  to  himself  with  felonious  intent.^ 

§  420.  Statatory  larceny  by  bailee. —  To  do  away  with  the 
necessity  of  a  trespass  in  cases  of  bailees  in  possession,  and  place 
them  as  to  larceny  on  like  ground  with  servants  and  others 
who  have  a  mere  custody  of  the  thing,  statutes  have  been 
enacted  in  England  and  pretty  generally  with  us.  Thus,  in 
England,  by  24  and  25  Vict,  ch.  96,  §  8,  "  Whosoever,  being  a 
bailee  of  any  chattel,  money,  or  valuable  security,  shall  fraud- 
ulently take  or  convert  the  same  to  his  own  use  or  the  use  of 
any  person  other  than  the  owner  thereof,  although  he  shall  not 

1  HaU  V.  a,  8  Coldw.  125.   Perhaps,  491,  492;  [P.  v,  Cruger,  102  N.  Y.  510^ 

if  the  statute  should  declare  the  ele-  7  N.  E.  R.  655,  66  Am.  R.  880;  HiU  v, 

ment  of  trespass  never  to  be  neces-  S.,  67  Wi&  877, 16  N.  W.  R.  446^] 
sary,  the  case  would  be  different,  and       ^  S.  v.  Coombs,  55  Me.  477,  480,  \92 

the  common-law  form  would  suffice;  Am.  D.  610.    See  also  Johnson  u  P., 

the    allegation    of    trespass    being  118 11199;  &uTaberner,  URL  270, 

deemed  surplusage.    Prim  v,  8.,  82  61  Am.  R.  882;   8.  v.  Woodruff,  47 

Tex.  157.  Kan.  161,  27  P&a  R.  842,  27  Am.  St  K 

sCrim.  Pra,  II,  §§  810,  817.  285;  Frazier  v.  &,  85  Ala.  17,  4  a  R 

s  Crim.  Law,  II,  §§  809, 818, 838, 884,  691,  7  Am.  St  R  21;  Shell  t;L  S.,  82 

886,  857-671 ;  Abrams  u  P.,  6  Hun,  Tex.  Cr.  R  512,  24  a  W.  R  64&] 
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JH.  ZZX.]  ENLABQEMENT8  OF  LABOBNT.     -        [§§  421,  422. 

break  balk  or  otherwise  determine  bailment,  shall  be  goilty  of 
larceny,  and  may  be  convicted  thereof  upon  an  indictment  foi 
larceny;***  the  latter  clause  not  having  been  in  the  earlier 
enactment  of  20  and  21  Yict.,  ch.  54,  §  4.  The  statutes  of  our 
states  are  similar  to  these,  yet  in  terms  not  absolutely  uniform.^ 

§  421.  How  the  Indictment  —  (In  England  —  On  principle)* 
We  have  just  seen,*  that,  by  the  present  English  statute,  the 
"indictment  for  larceny"  is  expressly  made  sufBcient  in  these 
cases/  But  the  foregoing  discussions  have  disclosed  that,  in 
the  absence  of  such  a  provision,  and  on  the  principles  of  sound 
pleading,  it  is  not  adequate.  Under  the  earlier  English  enact- 
ment, a  single  jury  case  occurred,  wherein,  tiie  indictment  being 
in  form  as  for  a  common-law  larceny,  and  concluding  against 
the  statute,  the  presiding  judge  with  some  hesitation  sentenced 
the  prisoner  thereon.*  Yet  it  seems  not  to  have  satisfied  the 
profession;  for,  in  the  subsequent  cases  which  the  author  has 
observed,  the  indictment  was  special,  with  a  count  added  as  for 
larceny  at  the  common  law.*    And — 

§  422.  With  as. —  Such  decisions  also  as  our  own  books  afford 
reqaire  the  allegation  to  be  special,  on  the  statute.^  Therefore, 
as  in  other  indictments  on  statutes,  the  statutory  terms  must  be 
so  far  pursued  as  to  identify  the  statute  and  comprehend  the 
offense  in  full.'  The  bailment  must  be  averred;  but,  on  prin- 
ciple, the  particulars  of  it  need  not  be,  because  it  is  matter  of 
inducement,  and  so  the  mere  general  allegation  will  suffice.* 
Yet,  contrary  to  this,  the  California  court  has  required  the  facts 
out  of  which  the  bailment  arises  to  be  stated.^    The  gravamen 

1  Reg.  V.  Henderson,  11  Goz,  a  a  68  Ma  101,  104;  Gaddy  t\  a,  8  Tex. 

6da  Api  127;  SneU  u  a,  50  G&  219;  Hoyt 

sCrim.Law,II,§868;Com.«.  Wm-  v.  a,  60  Oa.  313;  Alderman  u  a,  57 

ifuns,  3  Gray,  461;  Com.  vl  Maher,  11  Ga.  367;   Carter  u  a,  53  Ga.  826; 

Phila.  425;  a  v.  Small,  26  Kan.  209;  Keeller  v.  a,  4  Tex.  Afx  527;  [P.  v. 

a  V.  Broderiok,  7  Ma  Ap^  19;  a  v.  Sherman,  133  N.  Y.  349,  81  N.  K  R» 

Stone,  68  Ma  101.  107;  a  v.  Chew  Muck  Tou,  20  Greg. 

*  Aide,  §  42a  215, 25  Pto  R  355;  a  tx  Barry  (Minn.), 

«Reg.  v.  Bunkall,  Leigh  &  Q  3tl;  79  N.  W.  R  656:  a  «.  Lindley  (a  D.X 

Heg.  V.  Henderson,  11  Cox,  a  a  59a  88  N.  W.  &  257.] 

•Reg.  t?.  Haigh,  7  Cox,  G  Q  40a  »Crim.  Pra,  I,  §§  611,  612;  a  v. 

>Reg.  V.  Hassall,  Leigh  &  a  58,  8  Smith,  20  N.  H.  399. 

Cox,  a  C.  491;  Reg.  u  Roheon, Leigh  ^Crim.  Pra,  II,  §  555;  posf,  g  602L 

&  a  93,  9  Cox,  a  C.  29;  Reg.  v.  Loose,  lO  p.  t;^  Poggi,  19  CaL  60a    In  this 

Bell  a  C.  259,  8  Cox,  C.  Q  302.  case,  Norton,  J.,  speaking  for  the 

7  P.  u  Jersey,  18  CaL  837;  a  v.  Stone,  court,  said:  ** The  indictment  statea 
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of  the  offense  is  the  conversion;  it  therefore  must  be  distinctly 
charged.  But  the  analogies  of  the  indictment  for  embezzlement  ^ 
explain  that  even  this  allegation  need  not  be  expanded  beyond 
the  statutory  terms ;  as,  for  example,  it  is  suf9cient  to  say  that 
the  defendant  did  "  convert  the  same  to  his  own  use." ' 

that  the  defendant '  was  the  baUee  certainty.  Proof  of  the  ciroumstances 

of  one  hundred  and  thirty  ounces  of  constituting  the  bailment  must  be 

gold  dust/  which  he  converted  to  his  made  at  the  trial,  and  the  essential 

own  use,  with  intent  to  steal  the  facts  to  be  proved  should  be  stated 

same;  *  the  said  gold  dust  being  then  in  the  indictment    So  are  the  prece- 

and  there  the  property,  goods  and  dents  of  indictments  under  statutes 

chattels  of  one  Francisco  Gallarda*  substantially  the  same.  3  Chit  Crim. 

There  are  no  other  averments  show-  Law,  967;  Com.  tx  Merrifield,  4  Met 

Ing  the  character  or  circumstances  468.     By   the  same   precedents  it 

of  the  bailment,  or  that  the  defend-  appears  that  it  is  sufficient  to  state 

ant  was  in  fact  a  bailee  of  gold  du«t  the  fact  of  the  conversion  with  in- 

It  was  decided  in  the  case  of  P.  u  tent  to  steal  in  the  language  of  the 

Cohen,  8  CaL  42,  that  an  indictment  statute,  without  specifying  any  par^ 

like  this  was  insufficient,  and  the  ticulars  of  the  mode  of  conversion.'* 

case  of  P.  V.  Peterson,  0  CaL  818,  was  Pages  600, 601.    As  to  the  authorities 

decided  in  the  same  way  upon  the  referred  to  by  the  learned  judge  near 

authority  of  the  former  oasa    The  the  close  of  this  quotation,  I  cannot 

remarks  of  the  judge  upon  this  point  see  that  they  are  pertinent  to  the 

in  the  case  of  P.  v.  "Cohen  are  rather  point  but  perhaps  I  am  mistaken, 

applicable  to  another  statute  regard-  If,  as  precedents,  they  oovered  the 

ing  certain  officers  who  are  charged  precise  point,  I  should  adapt  to  the 

with  the  custody  of  public  moneys  occasion  the  words  of  Seawell,  J.,  sit- 

(Wood,  Dig.,  art  1927)  than  to  the  ting  in  the  North  Carolina  court: 

statute  under  which  the  indictment  "  Although  it  is  true  that  precedents 

in  that  case  was  found  (Wood,  Dig^,  are  high  authority  as  to  what  the 

art  1981);  and  there  does  not  appear  law  is,  yet,  in  this  case,  they  only 

to  be  any  authority  for  the  conclu-  prove  that  they  contain  these  words; 

sion  that  the  legislature  intended  to  for  it  is  certain  that  meet  of  them 

use  the  word  bailee^  in  the  statute  contain  m»nj  things  which  never 

last  referred  to,  in  a  limited  sense,  as  were  essential,  and  some  they  retain 

designating  bailees  *  to  keep,  to  tran»*  which  long  since  have  become  use- 

far  or  to  deliver.*    Any  bailee  who  less."    8.  v.  Sparrow,  N.  G.  Term  R 

converts  the  property  of  which  he  is  98,  94 

the  bailee  to  his  own  use,  with  intent  i  Crim.  Pra,  II,  gg  822,  828. 

to  steal  the  same^  may  undoubtedly  *  P.  «.  Poggi,  8uprcL    But  see  Snell 

be  indicted  for  larceny  under  that  v.  S.,  supra;  Hoyt «.  Sw,  supra;  [Reg. 

statute.    The  decision  that  the  in-  v.  Ash  well,  16  Cox,  C  C  1;  Reg.  v» 

dictment  was  insufficient  was,  how-  HoUoway,  18  Cox,  C  C  681 ;  Reg.  v, 

ever,  correct  for  the  reason  that  it  Wynn,  16  Cox,  281;  P.  «,  Campbell 

did  not  set  forth  the  necessary  facts  (Cal),  59  Paa  R  698;  Mangum  v,  S., 

to  show  that  the  defendant  was  a  88  Tex.  Cr.  R  281,  42  a  W.  R  291;  & 

bailee  of  the  property.     The  facts  v.  Kasper,  5  Wash.  St  174  81  Paa  R 

and  circumstances  which  are  neces-  686;  8.  v.  Hopkins,  56  Vt  250;  P.  v. 

sary  to,  constitute  a  complete  offense  Hazard*  158  N.  T.  727,  58  N.  £L  Ri 

must  be  stated  with  directness  and  1129.] 
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§  423.  Wkat  the .  bailment. —  The  bailment,  in  these  cases, 
is  the  same  as  in  others  in  the  law.^  We  saw,  in  another  con- 
nection, that  it  takes  place  where,  and  only  where,  the  specific 
thing  delivered  is  to  be  returned  —  this  is  the  test* — either  in 
a  form  to  which  it  is  to  be  changed,  or  in  the  form  received, 
when  the  object  of  the  trust  is  accomplished.'  The  contract 
of  bailment  may  be  express  or  implied.*  If,  by  it,  the  title 
passes  with  the  thing,  there  is  no  bailmenf^  l?he  conditional 
purchase  and  sale  of  an  article  on  instalments,  the  ownership 
to  remain  in  the  vendor  and  possession  to  be  in  the  vendee  until 
all  the  payments  are  made,  and  in  case  of  default  the  thing  to 
be  restored  to  its  original  possessor,  constitute  a  bailment.*  And 
the  forms  of  bailment  are  numberless.  Whether  or  not  a  mar- 
ried woman  can  be  a  bailee,  within  these  criminal  statutes,  is 
perhaps  an  open  question,  but  probably  she  can  be.^  Even  at 
the  common  law  she  could  always  receive  property,  though  in 
some  circumstances  only  to  transmit  the  ownership  to  her  hus- 
band.^ She  could  be  an  agent.^  And  she  could  commit  the 
offense  of  common-law  larceny.^®  It  is  diflBcult,  therefore,  to 
perceive  any  just  ground  to  preclude  her  from  being  a  bailee 
for  the  statutory  larceny,  and  committing  it  of  the  goods  in 
her  possession.  The  recorder  of  London  in  one  case  intimated, 
and  perhaps  ruled,  that  there  cannot  be  a  bailment  which  is 
procured  by  the  bailee's  fraud."  And  this  accords  with  other 
rulings  where  the  facts  are  open  to  inquiry.^'    But  in  just  prin- 

1  See  the  long  note  to  the  last  seo-  ^  "Phelpa  v.  P.,  73  K.  Y.  884,  857;  Bo- 
tion;  Reg.  v.  Haasall,  Leigh  So  G.  58,  hannon  v,  Springfield,  9  Ala.  789; 
8  Cox,  a  a  491;  Krause  v.  Com.,  93    Newhail  v.  Paige,  10  Gray,  366. 

Pa.  St  418,  [89  Am.  R  762;]  Reg.  u  ^Krause  v.  Ck>nL,  supra, 

Tonkinson,  14  Cox,  C.  G,  608;  Reg.  v,  « Whitney  v,  McConnell,  29  Mich. 

Flowers,  16  Cox,  C.  C.  8a]  12;  Dunlap  v.  Gleason,  16  Mich.  158, 

2  Powder  Ca  v,  Burkhardt,  97  U.  a  [98  Am.  D,  281 ;]  Henry  v.  Patterson, 
110;  Marsh  v.  Titus,  %  Thomp.  A  C.  57  Pa.  St  846.  But  see  and  compare 
29,  3  Hun,  550;  Mallory  v.  Willis,  4  Erause  v.  Com.,  supra, 

Comst  76;  [R^.  v.  Heller,  18  Cox,  ^Reg.  v.  Denmour,  8  Cox,  CL  C  440; 

C.  G.  267;  Beigman  v.  P.,  177  lU.  244,  Reg.  v.  Robson,  Leigh  &  a  98,  9  Cox, 

52  N.  E.  R  868;  Gaskey  v.  a  (Tex.  Gr.  G.  C,  29. 

R).  50  a  W.  R  70a]  •  1  Bishop,  Mar.  Women,  g§  699, 70a 

»  Crim.  Law,II,  §  857;  Grter  t?.  Stout,  •  lid.  701 ;  2  id.  400. 

2  Bradw.  602;  Foster  v.  Pettibone,  8  lOCrim.  Law,  I,  §§  861-^63;  1  Hale, 

Seld.  488,  [57  Am.  D.  530;]  Reg.  v.  T,C,  514,  51& 

Hoaare,  I  Post  A;  F.  647;  [Reg.  v.  Mo-  "Reg.  v.  Hunt,  8  Cox,  a  C.  495. 

Donald,  15  Cox,  G.  a  757.]  «  Ante,  §  4ia 
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oiple,  apart  from  the  adjadications,  it  would  not  be  unreason- 
able to  refuse  to  permit  a  man  to  set  up  one  fraud  as  a  ground 
of  escape  from  the  consequences  of  another.^ 

§  424.  Bailee's  act  of  larceny. —  The  elements  of  larceny  at 
the  common  law  are  stated  in  another  connection.*  Those  of 
larceny  by  a  bailee  are  in  reason  the  same,  except  that  in  his 
case  the  statute  dispenses  with  the  trespass.'  It  was  once  ruled 
by  a  single  judge  to  be  necessary  to  show  some  act  of  con- 
version inconsistent  with  the  purpose  of  the  bailment.^  This 
doctrine  has  been  both  affirmed  and  denied  by  other  judges; 
but,  where  one  gave  money  to  another  to  buy,  and  bring  in  the 
latter's  cart,  coals  for  hire,  and  the  person  so  intrusted  bought 
them  in  his  own  name,  and  on  his  way  with  them  abstracted 
some  for  his  own  use,  it  was  held  that,  whichever  view  of  the 
above  point  be  taken,  the  conversion  here,  there  being  deemed 
to  be  a  bailment  of  the  coals,  was  adequate.*  And  a  carrier 
who  undertakes  to  deliver,  to  persons  named  in  a  list,  a  boat's 
load  of  coals  in  his  own  cart,  commits  larceny  as  a  bailee  if  he 
fraudulently  sells  some  of  them  and  appropriates  the  money  to 
himself.*^  In  another  case  it  was  laid  down  that  a  carrier,  re- 
ceiving money  to  procure  goods,  becomes  guilty  of  larceny  of 
the  money  as  bailee,  if  he  fraudulently  converts  it  to  his  own 
use,  though  he  obtains  and  delivers  the  goods.^ 

1  And  see  Crixn.  Law,  II,  §§  264,  jecting  the  bailee^  who  converted  it 
768b  See  further  as  to  what  is  a  bail-  to  his  own  use,  to  indictment  under 
ment,  Reg.  v.  Loose,  BeU,  C.  C.  259;  the  statute^    Reg.  v,  ReeyeSy  6  Jur. 
Reg.  V.  Bunkall,  Leigh  &  C.  871,  9  (N.  S.)  716. 
Cox,  C.  C.  419;  Reg.  v.  Davies,  14  « Grim.  Law,  I,  §  757  6^  «eg. 
W.  R  679, 14  Law  Times  (N.  a),  491;  *  And  see  a  «.  Stone^  68  Mo.  101; 
Hunt   V.   Wjman,    100   Mass.    198;  Krause  v.  Com.,  98  Pa.  St  418,  [89 
Becker  v.  Smith,  69  P&  St.  469;  Reg.  Am.  R.  762;  Reg.  v.  Banks,  15  Cox, 
V.  Coeser,  18  Cox,  a  G.  187;  Zsohooke  C.  Q  450;  a  v.  Fisher,  88  Minn.  878, 
f.  P.,  63  IlL  127;  Reg.  v.  Oxenham,  13  87  N.  W.  R  94a] 
Cox,  C.  C  849;  Hutchison  v.  Com.,  ^Reg.  v.  Jackson,  9  Cox,  C  C.  505. 
82  Pa.  8t  472;  Cold  well  u  a,  8  Bax.  *Reg.  v.  BunkaU,  Leigh  &  C  871,  9 
429.    A  man  on  the  ground,  partly  Cox,  C.  C  419;  [Reg.  v,  Holloway,  66 
intoxicated  and  partly  asleep,  saw  L.  J.  Q.  B.  880,  77  Lb  T.  247.] 
another,  with   whom    he    was   ao-  ^  Reg.  v,  Davies,  14  W.  R  679, 14 
quainted,  take  from  his  pooket  his  Law  Times  (N.  a),  491;  [Washington 
watch,  and  made  no  effort  to  prevent  v.  a,  106  Ala.  58, 17  a  R  546;  Hole- 
it.  believing  the  object  to  be  to  pre*  brook  «.  a,  107  Ala.  154, 18  a  R  109.] 
serve  the  watch  for  him;  this  was  ^  Reg.  v.  Wells,  1  Post  &  F.  109. 
ruled  to  constitute  a  bailment^  sub- 
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III.    IxASGENIES  OF  AnIMALS. 

§  435.  At  common  law. —  As  seen  in  another  connection, 
most,  not  absolutely  all,  animals  of  which  there  may  be  owner- 
ship at  the  common  law  are  the  subjects  also  of  common-law 
larceny.^  There  is,  therefore,  no  such  urgent  occasion  for  the 
statutes  within  this  sub-title  as  for  those  within  the  last,  and 
they  have  not  wrought  consequences  so  wide. 

Uhe  statutes. —  The  present  English  enactment  on  this  sub- 
ject, condensing  the  prior  ones,  is  24  and  25  Yict.,  ch.  96,  §  10, — 
*'  Whosoever  shall  steal  any  horse,  mare,  gelding,  colt,  or  filly ; 
or  any  bull,  cow,  ox,  heifer,  or  calf;  or  any  ram,  ewe,  sheep, 
or  lamb, —  shall,"  etc.*  The  South  Carolina  statute  makes  pun- 
ishable "  any  person  found  guilty  of  the  larceny  of  any  horse, 
mule,  cow,  hog,  or  any  other  live-stock."  •  And  similar  to  these 
two,  yet  differing  more  or  less  from  them  and  from  one  an- 
other, are  the  enactments  in  our  other  states/ 

§  426,  Word  to  designate  in  indictment  the  animal.* — In 
determining  by  what  statutory  word  to  designate  the  animal 
in  the  indictment,  some  discussions  in  an  earlier  chapter  will 
be  helpful.*  For  example,  the  term  "  horse,"  primarily  denot- 
ing the  male,  includes  also,  if  it  stands  alone,  mares  and  geld- 
ingsJ  So,  therefore,  by  the  better  opinion,  it  does  in  the  stat- 
utory expression  "horse,  mare  or  gelding."'  But  some  would 
here  restrict  it,  holding,  under  this  expression,  an  indictment 
which  employs  the  word  "  horse  "  not  sustained  by  proof  of  a 
*'  mare  "  or  a  "  gelding."  •    While  this  rule  prevailed  in  Eng- 

1  Crim.  Law,  H,  g§  771-779.  «  Ante,  8§  246C"24a 

2  The  prior  statute  of  7  and  8  Oea  ?  Baldwin  v.  P.,  1  Scam.  804;  Reg. 
4,  ch.  29,  §25,  was  in  nearly  the  same  v,  Aldridge,  4  Cox,  C.  C.  143;  [S.  v. 
word&  But  there  were  earlier  en-  Gooch,  60  Ark.  21^  29  a  W.  R  640; 
actments  in  forms  perhaps  less  com-  P.  v.  Monteith,  78  CaL  7,  14  Paa  R. 
pact    See  2  East,  P.  C.  614-617.  873;  P.  r.  Pico,  62  CaL  60;  Smythe  v. 

»a  tt  Corley,  18  a  a  1,  4  a,  17  Tex.  Ap.  244.1 
«a  V.  Buckles,  26  Kan.  287;  Hunt       Mnf^  §§  246o-248;  P.  v,  Butler,  2 

r.  a,  65  Ala.  188;  lAvenner  v.  a,  60  Utah,  604;  P.  v.  Sensabaugh,  2  Utah, 

Ala.  60;  Watson  t^  a,  66  Ala.  150.  In  47a 

Texas,  the  words,  differing  from  the  Male.—  That  this  word  will  in- 
earlier  form  {ante,  g  248),  are:  **If  dude  a  ^  mule,"  see  Allison  v.  Brook- 
any  person  shall  steal  any  cattle  he  shire,  88  Tex.  199;  that  it  will  not, 
shall  be  punished,'*  etc.  Duval  v,  a,  see  Com.  v,  Edwards,  10  Phila.  216. 
8  Tex.  Ap.  370,  371;  [a  v.  GUbert»  68  »a  v.  Buckles,  26  Kan.  287;  [a  tx 
Vt  188,  84  AtL  R  697.]  McDonald,  10  Mont  21,  24  Pac  B. 
6  And  compare  with  post,  §§  440-  628,  24  Am.  St  R  26.]  In  Georgia 
44aL  the  code  requires  the  sex  to  be  de» 
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land,  a  charge  of  stealing  a  **  cow "  was  adjudged  not  to  be 
sustained  by  proof  of  the  larceny  of  a  heifer.^  Sat  in  locali- 
ties and  circumstances  not  governed  by  this  rule,  the  word 
designating. an  animal  includes  the  young  with  the  old;  as,  a 
mare  filly  is  a  "  mare,"  ^  a  pig  is  a  "  hog,'*  •  a  heifer  is  a  "  cow,"  * 
and  a  calf  is  within  the  term  ^^  cattle." '  Under  the  present 
Texas  statute,  the  words  of  which  are  simply  "any  cattle," 
the  allegation  need  not  contain  this  word  "cattle,"  but  merely 
to  designate  the  animal  by  its  species  —  as^  a  "  calf,"  "  steer," 
"  ox,"  or  the  like  —  is  sufficient.*  On  the  other  hand,  if  the 
pleader  chooses,  he  may  say,  instead  of  this,  "  one  head  of  neat 
cattle," '  "  one  beef  cattle,"  •  or  the  like.*  He  must  not  create 
a  variance;  and  it  will  be  such  if  the  allegation  is  one  of  "  beef 
steer,"  and  the  proof  is  of  only  a  "  steer,"  *•  or  of  a  "  cow  "  and 
the  evidence  shows  the  animal  to  have  been  a  "  bull,"  "  or  if  he 
.  misdescribes  the  color."  The  words  "  a  yearling,"  and  no  more^ 
are  not  sufficient." 

§  427.  Talue. —  A  rule  pervading  the  entire  procedure  in 
larceny  is  that  the  value  of  the  thing  stolen  must  be  alleged 

ignated.    Taylor  «.  a,  44  Ga.  268;  850;  a  n  De  Witt  (Ma),  68  a  W.  R. 

[Brown  u  a,  86  Ga.  633, 18  a  EL  B.  4d9;  Terr,  v,  Christman,  9  N.  M.  682, 

20^  Nightingale  v,  a,  94  Ga.  895,  21  58  Pac  B.  S4a] 

a  K  R  221.]    See  ante,  g  248;  Marbh-  .  >  Duval  v,  a,  8  Tex.  Ajx  870.    See 

aU  V.  a,  31  Tex.  471.  Hubotter  «.  a,  82  Tex.  47a 

^  Rex  r.  Cook,  1  Leaoh,  106,  2  East,  *  That  the   word  *"  oattle  "  alone 

P.  C.  616L  would  be  too  indefinite,  see  poBt^ 

s  Rex  V,  Welland,  Ruaa  &  Ry.  494.  §440;  [a  v.  Bookhouse,  10  Wash.  87, 

s  Ante,  §  247,  note.    [Where  the  in-  88  Pac.  R  862;  8.  v.  Laun,  80  Ma  241 ; 

dictment  charged  stealing  of  *' ohiok-  a  v.  Bowers  (Ma),  1  a  W.  R  288L 

ens,"  it  was  supported  by  proof  of  But  see  Mcintosh  v,  a,  18  Tex.  Ap. 

stealing  '*hen&"     a  v.  Bassett,  84  284;  Walton  u  a  (Tex.  Cr.  RX  55 

La.  An.  llOa]  a  W.  R  566.] 

4  Parker  t7.  a,  89  Ala.  865l    And  see  i^Cameron  u  a,9Tex.  Ap^  882L 

Watson  V.  a,  55  Ala.  150;  [a  vl  Crow,  "  a  «.  McMinn,  84  Ark.  160;  [Terr. 

107  Ma  341,  17  a  W.  R  745.]  v,  Martinez  (Ariz.),  44  Paa  R  1089. 

» Grant  i\  a,  3  Tox.  Ap.  1.  "Courtney  u  a,  8  Tex.  Apt  267; 

•  Id.,  at  p.  5:  Robertson  v.  a,  1  Tex.  Wolf  v.  a,  4  Tex.  Ap.  832. 
Ap.311.  And  se<3J>05^§  440:  [Smith  i>  Stollen werk  v.  8.,  65  Ala.  142. 
n  a,  24  Tex.  Ap.  290,  6  a  W.  R  40.  And  see  Rivers  vl  a,  67  Ga.  28;  Alder- 
See  also  Sanders  vl  a,  86  Ga.  717, 12  man  v.  a,  67  Ga.  867.  [The  statutory 
a  E.  R  1058;  a  v.  Baden,  42  La.  An.  enumeration  of  different  animals  ap- 
296,  7  a  R  582.]  plies  to  liye  animals  only.    Golden 

^av.  Murphy,  39 Tex.  46;  [Matthews  u  a,  63  Miss.  466;  P.  u  Smith,  112 

tt  a  (Tex.  Cr.  R),  61  a  W.  R  915;  S.  CaL  838,  44  Pao.  R  66a] 
u  Barkuloo,  18  Wash.  141,  61  Paa  R 
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and  proved  when  the  punishment  or  its  degree  depends  on 
value ;  but,  when  it  does  not,  it  need  not  be.  And  within  this 
rule  are  the  larcenies  now  under  consideration ;  under  most  of 
the  statutes  the  value  is  not  material,  under  some  it  is.^  When 
not  material,  it  is  often  in  practice  alleged, —  mere  surplusage 
which  does  no  harm. 

Against  form  of  statute. —  Of  course,  where  the  statute  af- 
fects anything  more  than  the  punishment,'  the  indictment  con- 
cludes against  the  form  of  the  statute.  But  where,  in  England, 
the  larceny  of  a  mare,  saddle  and  bridle  was  alleged,  and  the 
conclusion  was  simply  as  at  the  common  law,  it  was  held  that, 
since  the  stealing  of  the  mare,  as  well  as  of  the  saddle  and 
bridle,  was  a  common-law  felony,  not  even  altered  by  the  stat- 
ute, this  would  suffice,  and  the  statutory  punishment  attach  to 
the  stealing  of  the  mare.' 

§428.  Other  particulars. —  In  most  other  particulars  the 
procedure  and  the  law,  under  these  statutes,  conform  to  the 
common  law.    Thus, — 

Joinder. —  Counts  charging  larcenies  of  animals  and  larce- 
nies at  the  common  law  may  be  joined.^ 

Otvnership — {Ma/rk  or  Irand). — The  ownership  of  the  ani- 
mal stolen  must  be  alleged  and  proved  conformably  to  the 
common-law  rules.*  In  Texas,  and  perhaps  some  other  states, 
by  reason  of  statutory  regulations,  there  are  special  considera- 
tions connected  with  the  mark  or  brand,  recorded,  and  on  the 
animal.* 

iCrim.  Pra,  I,  §§  641,   667;   II,  also  a  v.  Ward,  19  Nev.  297, 10  Paa 

§§  718,  714,  736,  751,  764-767:  at?.  R  13a    Compare  Waters  v.  P.,  104 

Pedigo,  71  Ma  443 ;  McDoweU  v.  a,  61  IlL  544.] 

Ala.  172;  WiUiams  v.  a,  10  Tex.  Ajx  « Barton  v.  a,  18  Ohio,  221.    And 

8;  Wells  v.  a,  11  NeK  409;  Adams  vi  see  a  v.  Nutting,  16  Yt.  261;  [a  v. 

a,  60  Ala.  62;  a  v.  CorlejT,  13  a  C.  1;  Darden,  117  N.  a  697, 23  a  E.  R.  lOd] 

a  v.  Daniels,  32  Ma  568:  Sheppard  *  Grant  v.  a,  8  Tex.  Ap.  1;  Wells  v. 

r.  a,  42  Ala.  631;  [Walker  v.  a,  60  a,  11  Neb.  409;  Turner  t;i.  a,  7  Tex. 

Ark.  532,  8  a  W.  R  939;  Terr.  v.  Pen-  Ap.  696;  Burt  v.  a,  7  Tex.  Ap.  678; 

dry,  9  Mont  67,  22  Paa  R  760;  8,  v.  Wilson  u  a,  3  Tex.  Ap.  206;  Butler 

Hill,  46  La.  An.  736,  16  a  R  146;  v.  a,  8  Tex.  Ap.  48;  a  v.  France,  1 

Hoge  V.  P.,  117  10.  35,  6  N.  E.  R  796;  Tenn.  434;  [Butler  v.  a,  91  Ala.  87,  9 

Chestnut  v.  P.,  21  Ck>L  612,  42  Paa  R  a  R  191.    See  Mizell  v,  a,  38  Fla.  20, 

656;  a  V.  Young,  13  Wash.  584«  43  20  a  R  769;  Houston  v.  a,  13  Tex. 

Paa  R  881.]  Ap.  595.] 

^Ante,  §g  166,  167.  •Lookhart  v.  &.,  3  Tex.  Ap,  667; 

<  Wmiams  V.  Reg.,  7  Q.  R  250.  [See  Jones  t;L  a,  3  Tex.  Ap.  498;  Smith  v. 
26                                        885 
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Tre^pa^s  and  asportation — {Accustomed  range). — The  tres- 
pass and  asportation  mast  be  charged  and  shown  according  to 
the  rules  of  the  common  law ;  or,  in  a  state,  for  example,  like 
Texas,^  where  a  statute  has  changed  the  common-law  limits  of 
larceny  and  no  asportation  is  required,  the  trespass  only  will 
suffice  as  to  this  part  of  the  case.*  In  our  new  and  grazing 
states,  domestic  animals  simply  on  their  accustomed  range  are 
deemed,  for  purposes  of  larceny,  in  the  possession  of  their 
owners.' 

§  429.  Felonions  Intent. —  The  same  felonious  intent  must 
appear  as  in  other  larcenies.*  If,  for  example,  one  stealing  other 
property  takes  a  horse  simply  to  get  ofF  with  the  other  things, 
then  turns  it  loose,  he  does  not  commit  larceny  of  the  horse.* 

a,  1  Tex.  AjK  188;  Wilson  v,  &,  mipra;       *  Moore  u  &,  8  Tex.  Ap.  406;  Deggs 

Poag  u  a,  40  Tex.  161;  Hutto  i;i.  a,  7  u  a,  7  Tex  Ap.  869;  Jones  vi.  a,  3 

Tex.  Ap.  44;  Allen  u  a,  8  Tex  Ap  Tex  Ap.  498;  [a  v.  E^erage,  38  La. 

860;  Spinks  v.  a,  8  Tex.  Ap.  125;  An.  120;  Borer  tx.  a  (Tex  Or.  &),  98 

Renfro  v.  a,  9  Tex  Ap.  229;  Smith  u  a  W.  R  95 1] 

a,  8 Tex  Ap.  141;  Grants  a,  8Tex       ^a  u  Thomas,  80   La.  An.  600; 

Ap.  1;  Stoneham  v.  a,  8  Tex  Ap.  694;  Spinks  u  a,  8  Tex  Ap.  125;  MoPhail 

Robinson  vi  a,  5  Tex  Ap.  619;  Fisher  v.  a,  9  Tex  Ap.  164;  Brown  v.  a,  0 

n  a,  4  Tex  Apk  181;  Wolf  v.  a,  4  Tex  Ap^  81;  a  u  Murphy,  84  N.  Q 

Tex  Ap.  882;  Sweat  u  a,  4  Tex  Api  742;  [Beattj  ix  a,  61  Mias.  18;  Ck>m. 

617;  Beyman  v.  Black,  47  Tex  558;  v.  Butler,  144  Pa.  St  568,  24  AtL  R 

[De  Qaioa  n  Galyan,  55  Tex  5a]  910;  P.  v,  Devine,  95  G^l  227, 80  Pftc 

1  Ante,  gg  418,  414  R.  878;  Brooks  v.  a  (Tte  Gr.  R),  27 

'Harris  u  a,  62  Qa.  887;  Fowle  fx  a  W.  R  141;  Guest  u  a,  24  Tex.  Ap. 

a,  47  Wia  545;  Jackson  tx  a,  7  Tex  580,  7  a  W.  R  242;  Hendricks  ^  8. 

Apk  868;  Burt  n  a,  7  Tex  Ap.  578;  (Tex  Or.  R^  56  a  W.  R  5&     See 

Turner  u  a,  7  Tex  Ap.  696;  McPhail  Warden  v.  a,  60  Misa  68a] 
V,  a,  9  Tex  Ap.  164,  and  Hall  v.  a,  41       ^Rex  v.  Crump^  1  Car.  ft  P.  65a 

Tex  287,  compared  with  a  u  Butler,  And  see  Dove  v,  a,  87  Ark.  261; 

65  N.  a  809,  as  to  killing  the  animal;  [Lucas  u  a,  88  Tex  Gr.  R  290,  26  a 

a  u  Mansfield,  88  Tex  129;  [Williams  W.  R  2ia    See  also  Hughes  in  Terr. 

V.  a  (Tex  Gr.  R),  61  a  W.  R  904;  (QkLX  56  Paa  R  TOa] 
Dickson  «k  Terr.  (Ariz.)b  06  Paa  R 
971.] 


CHAPTER  XXXL 

8TATUT0BY  ENLARGEMENTS  OF  THE  COMMON-LAW  MALICIOUS 

MISCHIEF. 

8  48a    Introduction. 
481,  482.    Qeneially  of  the  statutML 
482a^487.  Nature  of  the  malica 
488-4475.  Indictment  and  evidenoa 
448»  44ft    Further  of  the  ofFensa 

§430^  Elsewhere — (Common  law).— In  '^  Criminal  Law  " 
and  "  Criminal  Procedure,"  the  unwritten  law  of  this  offense, 
with  some  explanations  of  the  statutes,  and  the  procedure  for 
punishing  it,  are  given.^ 

Here^  and  how  divided. —  In  this  chapter  we  shall  consider, 
I.  Generally  of  the  statutes;  II.  The  nature  of  the  malice; 
III.  The  indictment  and  evidence ;  lY.  Further  of  the  offense. 

L  Gekeballt  of  thb  Statutes. 

§  431«  English  legislation. —  The  early  English  statutes  on 
this  subject  are  numerous,  diversified  and  complicated.  There 
is  an  excellent  view  of  them  in  East's  Pleas  of  the  Crown.' 
But  no  one  of  them  appears  ever  to  have  had  any  common-law 
force  with  us.'  In  1827  all  were  in  England  digested  into  the 
forty-three  sections  of  7  and  8  Geo.  4,  ch.  80,  which  superseded 
them,  covering  a  wide  range.  Thence  onward  legislation  ac- 
cumulated ;  till,  in  1861,  came  24  and  25  Yict.,  ch.  97,  in  seventy- 
nine  sections,  ^'  to  consolidate  and  amend  the  statute  law  of 
England  and  Ireland  relating  to  malicious  injuries  to  prop- 
erty." Of  the  early  statutes  the  most  noted  is  9  Geo.  1,  ch.  22, 
known  as  the  — 

Black  Act —  It  took  its  name  from  the  occasion  of  making  it, 
and  from  the  recitation  in  the  preamble,  that  ^^  several  ill- 
designing  and  disorderly  persons  have  of  late  associated  them- 

iCrim.  Law,  II,  §088  et  «eg.,  and       S2  East,  P.  a  104&-110a 
the  plaoes  in  Vol  I  there  referred  to;       '  Crim.  Law,  II,  §  99ft 
Crim.  Pra,  n,  §  887  et  «eg. 
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selves  ander  the  name  of  Uacka?^  It  extends  to  some  other 
subjects  in  addition  to  malicious  mischief.  A  part  of  the  first 
section  is :  ^'  If  any  person,  etc.,  shall  unlawfully  and  maliciously 
kill,  maim  or  wound  any  cattle;  or  cut  down  or  otherwise  de- 
stroy any  trees  planted  in  any  avenue  or  growing  in  any  gar- 
den, orchard  or  plantation,  for  ornament,  shelter  or  profit;  or 
shall  set  fire,  etc.,  every  person  so  oflfending,  being  thereof  law- 
fully convicted,  shall  be  adjudged  guilty  of  felony,  and  shall 
suflfet  death  as  in  cases  of  felony,  without  benefit  of  clergy.'* 
§  433.  American  legislation. —  The  legislation  of  our  states 
differs;  yet  mainly  copying,  more  or  less  closely,  the  English. 
We  saw  something  of  it  in  "Criminal  Law."^  Illustrative 
American  expressions  are :  "  Wilfully  and  wantonly  kill,  maim, 
etc.,  any  horse,  etc.,  of  another,  with  intent  to  injure  the  owner 
thereof;"*  "wilfully  or  maliciously  kill  or  destroy  or  wound 
the  beast  of  another; "  •  "  maliciously  or  mischievously  destroy 
or  injure  .  .  any  property  of  another,  or  any  public  prop- 
erty; "*  "  wilfully  and  maliciously  enter  any  orchard,  nursery, 
garden  or  cranberry  meadow,  and  take  away,  mutilate  or  de- 
stroy any  tree,  shrub  or  vine,  or  steal,  take  and  carry  away  any 
fruit  or  fiower,  without  the  consent  of  the  owner  thereof;"* 
"  wilfully  and  maliciously  commit  an  act  whereby  the  real  or 
personal  property  of  another  shall  be  injured;"*  "kill  [omit- 
ting '  wilfully,  etc.]  or  abuse  any  horse,  cow,  hog,  etc.,  the  prop- 
erty of  another."  ^  And  the  diversified  forms  might  be  greatly 
augmented  by  quotations  from  the  reports,  or  from  the  statute- 
books,  were  it  desirable. 

II.  The  Nature  of  the  Malice. 

§  432a.  Evil  intent. —  Whatever  be  the  terms  of  any  one  of 
these  statutes,  interpretation  restricts  it  —  for  so  it  does  all 
criminal  statutes' — to  what  is  done  with  the  law's  criminal  in- 

1  Grim.  Law,  II,  g§  986-990, 995, 999,  tide."  Bates  u  a,  81  Ind  72;  [Hamp- 

1000.  ton  V,  a,  10  Lea  (Tenn.),  039.] 

2a  u  Rector,  34  Tex.  565;  slightly       «Com.  v.  Dougherty,  9  Gray,  849; 

different  in  Ueoker  v.  a,  4  Tex.  Ap.  [a  v.  Priebnow,  14  NeK  484, 16  N.  W 

284  And  see  S.  t?.  Abbott,  20  Vt  537.  ?.  007.] 

'Taylor  v.  a,  6  Humph.  285.  •a  u  Webster,  17  N.  H.  54& 

«a  V.  Merrill,  3  Blackf.  346;  a  n       ^a  v.  Sunpson,  78  N.  a  20a 
Siocum,  8  Black!  315.    ''Any  tree,       ^Ante,  §§  182,  281. 
stone,  timber  or  other  valuable  ar- 
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tent.^  For  example,  an  act  performed  tinder  a  honafide  claim 
of  right,*  or  in  the  discharge  of  an  official  duty,'  or  in  the  law- 
ful defense  of  one's  property,*  is  not  an  indictable  malicious 
mischief,  however  completely  within  the  words  of  a  statutory 
inhibition.  If  the  form  of  the  criminal  intent  is  specified  in  the 
enactment,  it,  exactly,  will  be  required  by  the  courts,  nothing 
niore  will  be,  and  no  substitute  will  suffice.*  But  where  its  form 
is  not  thus  defined,  it  will  take  a  form  indicated  by  the  nature 
of  the  case,  compared  with  the  law  of  the  criminal  intent  in 
general,  and  in  particular  with  what  is  special  therein  to  this 
offen2:}e  at  the  common  law.*  Such  is  the  doctrine  of  judicial 
reason,  on  which  also  the  cases  evidently  proceeded,  though 
perhaps  not  appearing  in  just  these  words  among  the  judicial 
utterances.    Thus, — 

§  433.  Malice  against  owner. —  As  explained  in  ^'  Criminal 
Law,"  the  evil  intent  in  common-law  malicious  mischief  must,  by 
the  predominating  opinion,  consist  of  malice  against  the  owner 
of  the  property  injured  or  destroyed ;  instead  of,  for  example, 
where  an  animal  is  the  subject  of  the  mischief,  malice  against 
the  property.^  Thereupon,  under  the  English  statutes,  it  became, 
as  East  expresses  it,  ^'  clearly  settled,  that,  in  order  to  bring  an 

la  V.  Simpson,  73  N.  C  269;  Daw-  And  see  Lott  v.  a,  0  Tex.  Ap.  206; 

son  V.  a,  52  Ind.  47a  ChappeU  v.  a,  85  Ark.  846;  (P.  «. 

'Reg.  V.  James,  8  Car.  ft  P.  181  Kane,  142  N.  Y.  866^  87  N.  £.  R  104; 

(compared  with  James  v.  Phelps,  11  Brady  v.  a  (Tex.  Cr.  R.),  26  a  W.  R 

A  &  E.  488,  and  Fletoher  v.  Calthrop,  621] 

6  Q.  R  880, 887, 888) ;  Reg.  v.  Matthews,       *  Jones  v.  a,  9  Tex.  Ap.  178;  Reg.  ti. 

14  CJox,  a  C.  6;  Windsor  v.  a,  13  Fisher,  Law  R  1  a  C.  7,  10  C!ox, 

Ind.  875;  a  v.  Crosset,  81  N.  C.  579.  Q  a  146;  Branch  v.  a,  41  Tex.  622; 

Connected  with  this   question  are  Brown  v.  a,  26  Ohio  St  176, 184;  a 

various  modifications  of  doctrine,  do-  r.  Parker,  81  N.  C2.  548;  a  tx  Arnold, 

pending  on  the  diverse  reasons  of  39  Tex.  74;  a  «.  Hussej,  60  Me.  410, 

oases  and  the  terms  of  different  stat-  [11  Adl  R  209;]  Duncan  u  a,  49  Miss, 

utes;  as,  see  Castleberry  v.  a,  62  (}ta.  881;  [a  u  Martin,  107  N.  Q  90i  12  a 

442;  Derizson  v.  a,  65  Ind.  885;  Jen-  £.  R  194] 

kins  V.  a,  7  Tex.  Ap.  146;  Daniel  n       *  See  the  two  notes  next  preceding 

Janes,  2  C.  P.  D.  351;  a  u  Jackson,  the  last;  a  v.  Walters,  64  Ind.  226; 

2  Harring.  (Del)  542;  Qom.  v.  Wilder,  a  v.  Bush,  29  Ind.  110;  [Pippen  v.  a, 

127  Mas&  1;  [Reg.  v,  Clemens,  C.  Q  77  Ala.  81;  P.  «.  Keeley,  81  CaL  210, 

R  [1898]  1  Q.  B.  556;  Camp  v.  &.  (Tex.  22  Paa  R  598;  P.  v.  Olsen,  6  Utah,  ' 

Cr.  R),  57  a  W.  R  96;  Barlow  i;i.  a,  284,  22  Paa  R  168;  Heron  u  a,  28 

120  Ind.  56,  22  N.  E.  R  8a]  F1&  8a] 

'Schott  V.  a,  7  Tex.  Ap.  616.  ^Crim.  Law,  II,  g  996b 

« Williams  u  Dixon,  65  N.  Q  416. 
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offender  within  this  law,  the  malice  must  be  directed  against  the 
owner  of  the  cattle,  and  not  merely  against  the  animal  itself;"  ^ 
though  the  reasons  for  this  doctrine  are  not  quite  apparent  in 
the  mere  language  of  the  English  cases.*    Now,  as  to  the — 

§  434.  Terms  lof  old  English  statutes. — The  cases  to  thU 
doctrine  having  all  risen  under  the  Black  Act,  East  derives  it 
from  the  preamble.  And  he  deduces  the  same  result  from  the 
earlier  enactment  of  37  Hen.  8,  ch.  7,  The  word  "  maliciously  '* 
alone'  he  deems  inadequate  to  signify  this  restricted  form  of 
malice.^  It  seems  to  the  present  writer  that,  while  he  is  plainly 
correct  as  to  the  effect  of  the  word  "  maliciously,"  he  is  mis- 
taken in  supposing  that  the  preamble*  of  the  Black  Act  fur- 
nishes any  just  foundation  for  the  doctrine.*    So  that,  unless 

1 2  East,  P.  G.  1072L  against  any  particular  individuaL  If 

'The  following  are  the  principal  it  be  conceiTed  against  all  persons 
English  cases  on  this  head:  Rex  u  who  may  happen  to  fall  within  the 
Austen,  Rusa  A  Ry.  490,  holding  that  scope  of  the  perpetrator's  design,  the 
malice  against  a  servant  or  relation  particular  mischief  done  to  any  one 
of  the  owner  is  not  sufficient;  but,  in  shaU  be  connected  with  the  general 
Rex  V.  Salmon,  Russ.  A;  Rj.  20»  it  ap-  malignant  intent,  so  as  for  the  stat- 
pears  to  have  been  held  that  malice  ute  to  attach  upon  the  offenders, 
against  the  owner  is  not  essential  on  This  is  necessarily  to  be  inferred  from 
a  charge  of  setting  fire  under  this  Carroirs  Case  [Rex u  Carroll,!  Leach, 
statute;  Rex  v.  Pearoe,  1  Leach,  527,  66;  &  a  nam.  Rex  u  Carrol,  1  East, 
2  East,  P.  C.  1072;  Rex  v.  Kean,  2  P.  G.  804],  who  was  an  entire  stranger 
Ejast,  P.  C.  1078;  &  a  nom.  Rex  v,  to  the  gentleman  whom  he  thns  as- 
Hean,  1  Leach,  527,  note;  Rex  u  saulted,  and  who  could  not  have  been 
Shepherd,  1  Leach,  680,  2  East,  P.  C.-  peisonally  in  his  contemplation  till 
1078;  Anonymous,  2  East,  P.  C  1078,  the  occasion  occurred  on  the  sudden. 
1  Leach,  540,  note;  in  which  several  So,  if  a  blow  be  intended  to  maim 
cases  malice  or  resentment  toward  one,  and  by  accident  maim  another, 
the  animal  was  adjudged  insuffi-  the  party  is  equally  liable  to  be  in- 
dent; it  must  be  against  the  owner,  dieted  or  appealed  for  such  maim.'^ 

s  The  exact  words  are  **  unlawfully  1  East,  P.  C.  89ft.  The  same  dootrine, 

and  maliciously."    Ante,  §  431.    For  it  may  be  added,  is  applied  to  the 

the  legal  meaning  of  <' maliciously,"  ''malice  aforethought"  of  murder, 

see  Crim.  Law,  I,  §  429.  Crim.  Law,  I,  §  828;  II,  g  675  et  seg. 

*2  East,  P.  C.  1062, 1063, 1071, 1072.  •  As  to  how  a  preamble  is  to  be  re- 

For  example,  Stat  22  and  23  Car.  2,  garded  in  interpretation,  see  ante^ 

ch.  1,  §  7,  makes  punishable  any  one  §§  48-51,  82,  200. 

who, "  on  purpose  and  of  malice  afore-  *  The  preamble  is:  **  Whereas  sev- 

thought,  and  by  lying  in  wait,  shall  eral  ill-designing  and  disorderly  per- 

unlawfully  cut  out  or  disable  the  sons  have  of  late  associated  them- 

tongue,  etc.,  of  any  subject,  with  in-  selves  under  the  name  of  blacks, 

tention  in  so  doing  to  maim  or  dis-  and  entered  into  confederacies  to 

figure  him;  "and  this  author  observes  support  and  assist  one  another  in 

];hat  the  malice  need  not  **  be  directed  stealing  and  destroying  of  deer,  xob- 
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the  reason  suggested  in  the  last  section  is  the  true  one^  the  doc- 
trine itself  is  inherently  unsound. 

§  435.  With  ns^  as  to  malice  against  owner. —  There  are, 
in  our  American  statutes,  diflferences  in  terms  requiring  diver- 
sities of  decision.^  But  whether,  where  a  general  expression  is 
simply  qualified  by  the  word  "  maliciously,"  or  "  wilfully  and 
maliciously,"  as  in  the  English  Black  Act,  interpretation  will, 
with  us,  restrict  the  malice  to  such  as  has  for  its  object  the 
owner,  in  analogy  to  the  malicious  mischief  of  the  common 
law,  or  will  give  to  the  word  "  maliciously  "  the  full  meaning 
which  it  bears  in  the  other  departments  of  the  law  of  crime,  is 
a  question  whereof  we  appear  to  have  no  judicial  discussions 
of  real  value,  yet  whereon  judicial  opinion  differs.  Or  perhaps 
nice  diversities  of  statutory  expression  may  in  a  measure  ac- 
count for  apparent  differences;  so  that,  in  legal  fact,  the  ques- 
tion depends  partly  on  the  particular  language  of  the  statute 
and  partly  on  differing  views  of  judges.*    Now, — 

bing  of  warrens  and  fish  ponds,  cat-  majesty's  peaceable  subjects.**  This 
ting  down  plantations  and  trees,  and  question  could  not  have  ariseo  in 
other  illegal  practioesi  and  have,  in  England  since  1827,  when,  by  the  con- 
great  numbera,  armed  with  swords,  solidating  act  of  7  and  8  Oea  4,  ch. 
fire-arms  and  other  offensive  weap-  80,  §  25,  it  was  expressly  made  im- 
ons,  several  of  them  with  their  faces  material  "  whether  the  (^ense  shall 
blacked,  or  in  disguised  habits,  un-  be  committed  from  malice  oonoeived 
lawfully  hunted  in  forests  belonging  against  the  owner  of  the  property  in 
to  his  majesty,  and  in  the  parks  of  respect  of  which  it  shaU  be  com- 
divers  of  his  majesty's  subjects,  and  mitted,  or  otherwise."  For  the  inter- 
destroyed,  kiUed  and  carried  away  pretation  whereof^  see  Reg.  v.  Tivey, 
the  deer,  robbed  warrens,  rivers  and  1  Den.  G.  GL  68, 1  Car.  &  K  704  This 
fish  ponds,  and  cut  down  plantations  provision  is  continued  in  the  present 
of  trees;  and  have  likewise  solicited  act  of  24  and  25  Vict,  ch.  07,  §  58w 
several  of  his  majesty's  subjects,  with  ^Irvin  t\  S.,  7  Tex.  Ap.  78;  Roun- 
promises  of  mon^,  or  other  rewards,  tree  v,  S.,  10  Tex.  Ap.  110;  Johnson 
to  join  with  them;  and  have  sent  let-  tk  &,  61  Ala.  9;  Reg.  v.  Prestney,  3 
ters  in  fictitious  names  to  several  per-  Cox,  C.  Gl  506;  &  v.  Rector,  84  Tex. 
8ons,'demanding  venison  and  money,  565. 

and  threatening  some  great  violence  ^Hobson  i^  S.,  44  Ala.  880,  881; 

if  such    their   unlawful    demands  Johnsonv.  S.,  37Ala.457;  S.t7.Pierce, 

should  be  refused,  or  if  they  should  7  Ala.  728;  &  v.  Enslow,  10  Iowa,  115; 

be  interrupted  in  or  prosecuted  for  Moseley  v.  S.,  28  Ga.  19C;  Wright  t'. 

such  their  wicked  practices,  and  have  S.,  80  Ga.  825,  [76  Am.  D.  656;]  S.  u 

actuaUy  done  great  damage  to  sev-  Hambleton,  22  Mo.  452;  Chappell  v, 

eral  persons  who  have  either  refused  S.,  85  Ark.  845;  Nutt  v,  S.,  19  Tex.  340; 

to  comply  with  such  demands  or  Brown  u  S.,  26  Ohio  St  176;  Stone  t\ 

have  endeavored  to  bring  them  to  S^,  8  Heisk.  457;  Gaskill  v.  S.,56  Ind. 

justice,  to  the  great  terror  of  his  550;  S.  v,  Linde,  54  Iowa,  139;  S.  i^ 
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§§  436,  437.]      STATUTOST  EXTENSION  OF  OFFENSES.  [bOOK  V; 

§  436.  In  reason^ — there  can  De  qo  malice  towara  a  mere 
inanimate  object;  and  malice  against  a  lower  animal  will  be 
inadequate,  because,  by  the  common  law,  the  animal  has  no 
recognized  rights.^  Under  a  statute  simply  silent  as  to  the 
mental  condition  of  the  perpetrator,*  the  malice  of  the  common 
law  of  this  offense  will  be  required,  in  obedience  to  the  rule 
that  statutes  in  general  terms  are  to  be  interpreted  by  the  com- 
mon law.*  But  where  the  specific  "  maliciously  "  is  employed, 
the  evil  intent  is  legislatively  defined;^  and  the  question  is, 
whether  is  meant  the  restrictive  malice  of  this  offense,  or  the 
general  malice  of  the  law  of  crime.  In  a  statute  merely  affirm- 
ing the  common  law  as  to  the  act  of  mischief,  the  former  might 
well  be  taken  to  be  the  meaning  of  "  maliciously;  "•  but  where, 
as  in  most  of  our  enactments  on  this  subject,  the  range  is  wider, 
evidently  departing  from  the  restricted  common  law  as  to  the 
act,  the  same  legislative  purpose  should  be  inferred  as  to  the 
intent,  giving  the  word  ^'  maliciously  "  its  ordinary  meaning. 

§  437,  Illastrative  points.—  Some  illustrations  of  what  has 
been  held  are,  that,«- 

Passion  ivith  animal — Bestiality. —  Where  the  killing  or 
maiming  o|  an  animal  is  in  a  passion  against  it,*  or  it  is  maimed 
to  make  it  quiet  while  bestiality  is  being  committed  with  it,^ 
the  transaction  lacks  the  sort  of  malice  required  in  malicious 
mischief.    In  like  manner, — 

Trespassing  animal. —  One  who  shoots  an  animal  in  the  habit 
of  trespassing  on  his  fields  and  destroying  his  crops,  while  in 
the  act  of  trespass,  not  from  malice  but  to  preserve  his  crops, 
does  not  commit  this  offense,  though  he  incurs  a  civil  liability.* 
^Lgain, — 

Lewis,  10  Rich.  20;  a  n  Webster,  17  ^Ante,  g  483a 

N.  H.  543;  Coul  v.  Williams,  110  ^  As  see,  perhaps,  Com.  «k  Williams. 

Mas&  401;  [a  v.  Foote,  71  Conn.  787,  110  Mass.  401,  402. 

43  AtL  R  488;  Finderburk  «.  a,  75  •Rex  v.  Kean,  2  East,  P.  (X  1078; 

Misa  20,  21  a  R  658;  Terr.  v.  Crozier,  Rex  v.  Shepherd,  1  Leach,  539, 2  East, 

6  Dak.  8. 50  N.  W.  R 124;  a  r.  Phipps,  P.  a  1078;  Anonymous,  2  East,  P.  C 

95  Iowa,  491,  64  N.  W.  R  411;  Ex  i07a 

parte  Eads,  17  NeK  145,  22  N.  W.  R  7  Rex  r.  Pearoe,  1  Leaoh,  627, 2  East, 

852.]  P.  a  107a    Compare  this  with  Reg. 

1  Crim,  Law,  I,  §§  594-597a  v.  Welch,  1  Q.  R  D.  28, 18  Cox,  C.  a 

2^nfe,§482a.  121. 

« Ante,  §§  7, 75,  82>  SS,  117, 119, 181-  »  Wright  tt  a,  80  Ga.  826,  [76  Am. 

144^  155,  482a.  D.  656;]  ChappeU  v.  a,  85  Ark.  846. 
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Malice  against  owner  presumed. —  As  observed  by  Ohitty,* 
^*  it  is  not  necessary  to  give  evidence  of  express  malice  against 
the  owner,  which  will  be  presumed  until  the  contrary  appears.^ 
And  in  Dawson's  case,  who  was  indicted  for  poisoning  horses, 
in  order  to  prevent  them  from  running  the  race,  defendant  hav- 
ing betted  against  them,  it  was  holden  that  this  intent  was  suffi- 
cient to  bring  the  case  within  the  act,  and  the  defendant  was 
convicted."  •  But  where  the  proven  facts  rebut  the  presump- 
tion of  malice,  the  result  is  otherwise.* 

III.  The  Indictment  and  Evidence. 

§  438.  In  general.—  Something  was  just  said  of  the  evi- 
denoe.*  The  indictment  follows  the  rules  explained  in  "  Crim- 
inal Procedure  "  governing  all  indictments,  and  adapts  itself  to 
the  special  facts  and  the  particular  statutory  terms.    Thus, — 

§489.  ^^Feloniously.**— Where,  as  under  the  Black  Act,« 
and  some  other  of  the  English  statutes,  the  offense  is  a  felony, 
the  indictment  must  lay  it  to  have  been  committed  ^^  feloni- 
ously.'! ^  But  under  most  of  our  American  enactments  it  is 
misdemeanor,  and  then  this  word  is  not  required.' 

§  440.  Word  to  designate  animal. — Some  discussions  of  this 
question  in  the  last  chapter  will  be  helpful  here.'  Under  the 
before-quoted  section  of  the  Black  Act,  the  expression  being 
"  any  cattle,"  "  a  form  in  Chitty  designates  the  animal  simply 
as  "one  black  gelding; ""  and  this,  either  with  or  without  the 
superfluous  "  black," "  is  adequate,  both  by  the  English  and 
American  authorities.   There  is  no  need  to  add,  what  the  court 

And  see  Daniel  v.  Janes,  2  G.  P.  D.  Chappell  v.  S.,  9upra;  8.  v,  Linde,  54 

851;  Williams  v.  Dixon,  65  K  C.  416;  Iowa,  189;  [P.  v.  Olsen,  6  Utah,  284, 

Lott  u  a,  9  Tex.  Ap.  206;  Bass  v.  S.,  22  Paa  R.  16a] 

68  Ala.  108;  Jones  v.  a,  8  Tex.  Ap,  'Dawson's  Case,  Ma    The  indict- 

^28 ;  QaskiU  u  a,  56  Ind.  550;  Thomas  ment  is  given  8  Chit  Grim.  Law,  108a 

V.  a,  80  Ark.  488, 485;  McDaniel  v.  S.,  «  Reg.  v.  Pembliton,  Law  R.  2  CL  a 

S  Tex.  Ap.  475;  [McMahan  tx.  a,  29  119, 12  Cox,  C.  a  607,  9  Eng.  R  601. 

Tex.  Ap.  848, 16  a  W.  R.  171;  Farmer  ^An^g  487. 

V,  a,  21  Tex.  Ap.  428,  2  a  W.  R.  767;  •  An^fi,  §481. 

Woods  V,  a,  27  Tex.  Ap.  586, 11  a  W.  'Reg.  tTGray,  Leigh  ft  Q  865, 

R  728.]  «Crim.  Pra.  I,  §§  53a-587. 

1 8  Chit  Crim.  Law,  1087,  nota  •  Ante,  §  426. 

<  2  East  P.  C  1074  The  American  ^9  Ante,  %  431. 

-editor  refers  also  to  a  v.  Council,  1  ns  Chit  Crim.  Law,  1087. 

Tenn.305.  To  the  same  effect  see  also  i>i^sf,§448. 
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§§  441,  442.]    sTATUTOBr  extension  of  offenses.  [book  y. 

will  take  notice  of ,  that  the  gelding  is  "  cattle.^'  And  thia 
principle  applies  to  the  indictment  on  all  the  statutes  of  t\m 
general  sort.^  Nor  will  the  generic  term  of  the  statute  alone 
su£9&e  in  the  indictment, —  as,  for  example,  "certain  cattle," — 
the  species  under  it  being  required  for  identification.'  But  to 
weave  into  the  allegation  the  statutory  word  indicating  the 
genus  is  harmless  and  proper,  if  the  pleader  chooses ; '  as,  the 
statutory  word  being  "beast,"  to  say  a  "horse  beast."* 

§  441.  Oyerlying  in  meaning. —  The  conflicting  views  as  ta 
statutory  terms  overlying  one  another  in  meaning,  already  con- 
sidered, should  be  duly  heeded  by  the  pleader.'  Now,  what- 
ever be  the  true  doctrine  on  this  subject, — 

Specific  followed  ty  general, —  If  the  statute,  after  enumerat- 
ing animals  by  their  species,  adds  a  term  indicating  a  genus, — 
as,  "horse,  mare,  ewe,  sheep,  or  other  heasty^^ —  the  indictment 
for  an  injury  to  one  not  within  the  enumeration  yet  within  the 
genus  must  designate  it  by  its  species.  It  is  immaterial  that 
the  word  for  the  species  is  not  in  the  statute ;  nor  need  the  stat- 
utory word  for  the  genus  be  woven  into  the  allegation,  though, 
if  the  pleader  chooses,  it  may  be.  Such  is  the  deduction  of 
reason  from  the  doctrines  of  the  last  section,  or  the  doctrine 
itself. 

§  442.  Cattle. — The  word  '^  cattle  "  in  these  statutes  includes 
horses,  mares,  colts,  geldings,  and  the  like,^  pigSy*  asses,'  sheep,^^ 

1  Ante,  %  4^;  Grim.  Pra,  I,  §  610;  u  Hambleton,  22  Ma  452;  [a  u  Credle> 
Rex  V.  P&ty,  2  W.  Bl.  731;  Reg.  v.  91  N.  a  640;  Smythe  «.  &,  17  Tex. 
Tivey,  1  Den.  a  a  63;  Taylor  t?.  a,    Ap.  244] 

6  Humph.  28^^,  286;  a  u  Abbott,  20  ^Ante,  g§  246(>-248,  426;  Crim.  Pro.» 

Vt  587;  a  V.  Enslow,  10  Iowa,  115;  I,  §  620;  Rex  u  Beaney,  Rusa  &  Ry. 

a  u  Hambleton,  22  Ma  452;  a  v.  4ia 

Pearoe,  Peck,  66;  a  u  Slocum,  8  «Ante  §§245-246&, 

Biackt  815;  Swartzbaugh  u  P.,  85  ^a  r.  Hambleton,  22  Ma  452;  Rex 

IlL  467;  Rivera  v,  a,  10  Tex.  Ap.  177.  v.  Paty,  1  Leach,  72,  2  East,  P.  C. 

2  Crim.  Pra,  I,  §§  568,  570, 619;  Rex  1074,  2  W.  Bl.  721;  Rex  n  Moyle,  9 
«.  Chalkley.  Russ.  &  Ry.  25a  And  East^  P.  a  1076;  Rex  v.  Mott,  2 
compare  with  anJte,  §  426;  [Mcintosh  East,  P.  C.  1075,  1  Leach,  73,  note; 
V.  a,  18  Tex.  Ap.  284]  Reg.  v.  Tivey,  1  Den.  a  a  68,  1  Car. 

«  a  r.  Clifton,  24  Ma  376.  &  K.  704;  ante,  §  44a 

*  a  V.  Pearce,  Peck,  66.    Under  the       ®  Rex  u  Chappie,  Rusa  &  Ry.  77. 
statutory  term  "cattle,"  the  words       'Rex  «,  Whitney,  1  Moody,  & 
^a  certain  horse  beast,  to  wit,  one      ^^Rex  t\  Hughes,  2  Car.  &  P.  420.. 
mare,"  were  held  to  be  adequate^   a 
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a  steer,^  and  probably  many  other  specific  animals.'  It  has  been 
held  not  to  include  a  buffalo,  though  domesticated.' 

Beast —  Evidently '  the  word  "  beast "  includes  whatever 
"  cattle  "  does,  and  probably  something  more.  For  example,  a 
horse  is  a  beast,^  so  is  a  cow,'  and  so  is  a  hog.' 

§  44«?.  Color. —  The  color  of  the  animal  need  not  be  alleged ; 
and  commonly  it  is  not,  in  good  pleading  at  the  present  day.'' 
If  averred,  though  thus  needlessly,  it  must,  to  avoid  a  variance, 
be  proved,  for  it  cannot  be  rejected  as  surplusage.'  And  the 
same  rules  apply  to  the  color  of  an  inanimate  object  injured ; 
as,  for  example,  a  tree.^ 

OumersMp. —  Under  most  statutes  and  by  most  opinions,  the 
ownership  of  the  animal  or  other  property  injured  must  be  al- 
leged, or  the  allegation  excused  by  due  averments,  ard  it  must 
be  proved.^^  In  malicious  mischief  to  a  sheep,  the  ownership 
may  be  laid  in  the  agistor,  the  same  as  it  could  be  in  larceny.'^ 
And  the  ownership  of  a  maliciously  injured  dwelling-house  may 
be  laid  in  the  tenant  at  will.^'  It  has  been  held  that  the  dog 
of  a  minor  son,  who  lives  with  his  father,  cannot,  in  an  indict- 
ment for  killing  it,  be  charged  as  the  father's.^'  The  cases  in 
which  this  allegation  is  dispensed  with  are  exceptional,  as  else- 
where explained.** 

§  444,  Talne — differs  from  ownership;  and,  except  where 
special  reasons  require,^  the  value  of  the  property  injured  need 
not  be  averred."    But  every  indictment,  for  whatever  offense, 

i&u  Abbott,  20  Vt  587.  Tex.  Cr.  R  554»  28  a  W.  R.  204; 

^Ante,  §§  212,  420.  Walker  v.  a,  80  Ala.  74,  8  a  R  144} 

*a  V.  Crenshaw,  22  Ma  457.  '^Rez  v.  Woodward,  2  East,  P.  a 

^a  v.  Pearce,Peck,6e.  658. 

•Taylor  v.  a,  6  Humph.  285.  ^'a  v.  Whittier,  21  Me.  841,  [88  Am. 

•a  V.  Enslow,  10Iowa,115.  D.  272.]    See  a  v.  Mason,  18  Ire.  841; 

7  Taylor  u  a,  6  Humph.  285;  a  t?.  [P.  v.  Coyne,  116  OaL  205,  48  Paa  R. 

Hambieton,   22   Mo.   452;    Com.  v.  218;  a  v.  Haney,  82  Kan.  426,  4  Pfta 

Sowle,  0  Gray,  804,  [60  Am.  D.  280.]  R  881.] 

«Crim.  Pra,  I,  §  486.  "a  «.  Trapp»  14  Rioh.  20a 

» Com.  V.  Butcher,  4  Grat  544.  "  Crim.  Pra,  II,  §  848;  DarneU  v.  a, 

wCrim.  Pra,  I,  §§  4886,  581,  588;  6  Tex.  Ap.  482;  a  v.  Mathes,  8  Lea, 

II,  g§  843,  850;  a  V.  Smith,  21  Tex.  86.    And  see  Smith  u  a,  63  Ga.  16a 

748;  Rex  v.  Patrick,  2  East,  P.  C.  1050;  ^^  Ante,  g  427,  and  plaoea  there  re- 

a  u  Jackson,  7  Ind.  270;  Bass  v,  S.,  ferred  ta 

68  Ala.  108;  Davis  v.  Com.,  30  Pa.  St  i«a  v.  Jones,  88  Vt  448;  Harness  v. 

421.    And  see  a  V.  Brant,  14  Iowa,  a,  27  Ind.  425;  Caldwell  v.  a,  40  Ala. 

180;  a  V,  Shadley,  16  Ind.  230:  P.  v.  84;  [Finderburk  «.  a,  75  Miss.  20,  21 

Horr,  7  BarK  0;  [Woodward  t7.  a,  33  a  R.  658;  Heron  v.  S.,  22  Fla.  86; 

305 
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must  set  out  all  the  facts  which,  in  law,  in  distinction  trom 
judicial  discretion,  may  influence  the  punishment.^  Therefore, 
for  example,  under  a  statute  which  provides  that  one  injuring 
^*  any  tree,  etc.,  on  the  land  of  another  person,"  shall,  on  con- 
viction, "  be  fined  in  five  times  the  value  of  sv^h  property ^^  the 
value  must  be  alleged  in  the  indictment.  But  the  amount  of 
damage  to  the  owner  is  immaterial  to  the  punishment,  there- 
fore there  need  be  no  averment  of  it.*  On  the  other  hand, — 
§  445.  Damage  to  property. —  There  are  statutes  which  make 
the  sum  wherein  the  property  is  damaged  by  the  mischief  an 
element  in  the  punishment,  as,  for  example,  one  in  Indiana  sub- 
jects the  offender  to  a  fine  "  not  exceeding  two-fold  the  value 
of  the  dam<ige  done^  to  which  may  be  added  imprisonment  not 
exceeding  twelve  months."  An  indictment  on  such  a  statute  is 
not  required  to  allege  the  value  of  the  property,  but  it  must 
the  damage ;  and  to  justify  a  particular  punishment,  so  much 
of  the  alleged  damage  as  by  the  statute  is  essential  to  it  must 
be  proved,  yet  no  more  need  be.'  Direct  damage  is  meant,  con- 
sequential cannot  be  added.  Thus,  in  England,  a  statute  makes 
punishable  malicious  injuries  to  trees,  if  it  exceeds  £5;*  and, 
where  a  damage  of  £1  was  shown  to  some  trees  in  a  hedge,  and 
a  re|)air  of  the  mischief  would  require  the  stubbing  up  of  the 
hedge  and  planting  of  a  new  one  at  an  outlay  of  over  £4,  the 
offense  was  held  not  to  be  committed.  "  There  is,"  said  Pol- 
lock, C.  B.,  delivering  the  opinion  of  the  court,  "  a  consequen- 
tial injury  exceeding  £5,  but  that  is  not  sufficient."  *  Yet  the 
damage  is  not  limited  to  what  is  done  at  a  single  impulse  or  to 
one  tree ;  all  the  results  of  one  continuous  transaction  may  be 
combined  to  make  the  £5/  those  of  two  separate  transactions 
cannot  be.^ 

Sample  n  a,  104  Ind  289, 4  N.  E.  R.  Nicholson  u  S.,  8  Tex.  Ap.  81;  (Bample 

4a]  u  a,  104  Ind.  289,  4  N.  £.  R  40.] 

1  Grim.  Pra,  1,  §§  77  ef  «eg.,  688-542,       ^7  &  8  Gea  4,  oh.  80,  §  19,  saper- 
671,  678-680 ;  II,  §§  48, 177, 666,  672.  seded  by  24  &  26  Y lot ,  oh.  96«  §  82,  and 

2  a  v.  Shadley,  16  Ind.  280.    And  24  &  26  Vict,  oh.  97,  §  61. 

see  Com.  v.  Cox,  7  Allen,  577;  Mo-  ^Reg.  vi  Whiteman,  Dears.  858,  6 

Kinney  v.  P.,  32  Mioh.  284;  a  u  AUen,  Cox,  a  C.  SQ'Q,  26  Eng.  L.  &  Eq.  690. 

72  N.  a  114;  [Beaufire  v.  a,  87  Tex.  "Reg.  «l  Shepherd,  Law  R.  1  a  a 

Or.  R  60,  38  a  W.  R  60a]  118, 11  Cox,C.C.119;  Reg.  tt  Thoman» 

s  Harness  v.  a,  27  Ind.  425;  Ueoker  12  Cox,  C.  C.  54 

«.  a,  4  Tex.  Ap.  234;  a  v.  Heath,  41  ^  Reg.  tt  Williama,  9  Cox,  a  G  88a 

Tex.  426;  Street  u  a,  7  Tex.  Ap.  6;  Seei}0»f,§  4476t 
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§  446.  Allegation  of  injury.— The  principles  on  which  the 
allegation  of  the  injury  proceeds  are  stated  in  "  Criminal  Pro- 
cedure." *  Some  of  the  statutory  words  are  sufficient  alone,, 
others  require  more  of  detail.    Thus, — • 

**  -KMI." — Tinder  a  statute  making  it  punishable  to  "  kill  *'  an 
animal  belonging  to  another,  an  indictment  is  sufficient  which 
charges  that  the  defendant  did  '^  kill "  it,  not  specifying  the 
manner  of  the  killing.*    So  — 

^^ Destroy y^ — applied  to  inanimate  property,  includes  all 
minor  injuries,  and  the  particulars  or  means  employed '  need 
not  be  stated.^  Under  the  statutory  words  "  cut,  injure  or  de- 
stroy," the  allegation  that  the  defendant  '^did  cut,  injure  and 
destroy  "  was  adjudged  adequate.*    But, — 

§  447.  ^^ Injure." •  —  Under  the  single  statutory  word  "in- 
jure," the  same  word  and  no  more  in  the  indictment  is  not 
adequate.*^  It  is  too  indefinite.  But  a  charge  that  the  defend- 
ant injured  an  omnibus,  "  by  then  and  there  wilfully  and  ma- 
liciously driving  the  pole  of  a  horse  railroad  car  at,*against 
and  through  a  panel  of  the  said  omnibus,  by  means  of  which 
said  wilful  and  malicious  driving  of  the  said  pole  against  the 
said  panel  of  thQ  said  omnibus,  the  said  panel  was  broken  in 
pieces,  and  the  said  omnibus  was  otherwise  greatly  injured," 
was  adjudged  sufficient.*  And  so  was  the  allegation  of  an  in- 
jury to  a  wagon,  "  by  then  and  there  removing  from  the  enda 
of  the  axletrees  of  said  wagon  the  nuts  or  taps  on  the  same,  and 
by  then  and  there  removing  the  hammer  and  neck  yoke  of  said 
wagon  where  the  said  Kennedy  could  never  find  them  the  said 
taps,  hammer  and  neck  yoke."  *  On  the  other  hand,  the  aver- 
ment did  not  pass  the  judicial  scrutiny,  that  the  defendant 
maliciously  injured,  etc.,  the  personal  goods  and  chattels,  to 

1  Grim.  Pra.  II,  g§  841, 846.  a   v.   Hockenberry,    U  Iowa,  269; 

2  Taylor  v.  S.,  6  Humph.  285;  Com.  Brewer  v,  a,  5  Tex.  Apk  248;  Grim, 
r.  Sowle,  9  Gray,  dOi  [69  Am.  D.  289;]  Pra,  I,  g  629  and  note;  [Kluther  v.  P.^ 
Hay  worth  v.  a,  14  Ind.  690;  a  v,  29  III.  Ap.  44ai 

Hambleton,  22  Ma  452;  a  v.  Painter,  «  See  post,  %  449. 

70  N.  a  70;  [Walker  v.  a,  89  Ala.  74^  '  And  see  Grim.  Pro.,  I,  §  629;  [a  r. 

8  a  R.  144]                       •  Goetello,  62  Gonn.  128,  25  AtL  R  477; 

>  a  V.  Merria  8  Blackf.  846;  [Smith  Todd  v.  a,  89  Tex.  Gr.  R  282, 45  a  W. 

r.  a  (Oa.),  85  a  E.  R  166;  Patterson  R  596;  a  v.  Towle,  62  N.  H.  378.] 

V,  a  (Tex.  Gr.  R),  55  S.  W.  R  88a]  •  Gom.  v.  Gox,  7  Allen,  577. 

«a  17.  Watrous,  18  Iowa,  489.    And  *a  v.  Williams,  21  Ind.  206.    And 

see  Jamagin  t;.  a,  10  Terg.  529.  see  Jay  v.  a,  69  Ind.  158. 

*a  V.  Jones,  88  Vt  44a    And  see 
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§§  447^^-448.]'     8TATUTOBT  EXTENBION  OF  OF7ENSE8.  [bOOK  Y. 

wit,  fifty  head  of  cattle,  of,  etc.,  by  then  and  there  malicioasly 
and  mischievously  dogging  and  hunting  the  said  cattle.  Yet 
there  was  another  objection  on  which  the  decision  more  dis- 
tinctly turned.'    So, — 

"  Torture.^^ — Under  the  statutory  words  "  maim,  beat  or  tor- 
ture," ^'  torture  "  alone  in  the  indictment  has  been  held  to  be 
insuflBcient.'    But, — 

§  447a.  Allegation  on  dli^nnetiTe  words.—  Where  words 
are  introduced  thus  disjunctively  into  a  statute,  the  indictment 
need  not,  unless  the  pleader  chooses,  do  more  than  cover,  in  due 
form,  one  of  the  words.'    Finally, — 

§  447b.  Cover  all  other  statutory  terms. — ^It  must  in  all  other 
respects  fully  cover  the  statutory  terms^  and  in  special  circum- 
stances be  expanded  beyond  tbem,  according  to  the  rules  laid 
down  in  the  first  volume  of  "Criminal  Procedure."*    And  — 

How  mtich  in  one  count —  The  whole  mischief  of  one  transac- 
tion,* but  not  two  transactions,*  should  be  included  in  a  single 
counf  For  example,  a  malicious  injury  to  two  animalSi  in- 
flicted at  the  same  time,  is  but  one  offense.* 

lY*  Fqbthes  or  thx  Offbhsb. 

§  448.  Meanings  of  words. —  The  meanings  of  most  of  the 
words  employed  in  the  statutes  to  indicate  this  offense  have 
been  explained  in  other  connections.* 

la  VL  Jackson,  7  Ind  27a  baugh  u  P.,  85  III  467;  Birdgix  &,  81 

<Criin.  Pra,  I,  §  039;  a  u  Pogh,  15  Ind.  88;  Thompson  v.  a»  61  Miaa 

Ma  609.  868;  a  v,  Simpson,  78  N.  a  269;  a  u 

>  Ante,  §  244;  a  v.  Batson,  81  Ma  Rector,  84  Tex.  665;  a  u  Pennington, 

848.  8  Head,  119;  a  n  Purdie,  87  N.  Q 

«Ma8kill  V.  a,  8  Blackf.  299;  Ck>m.  826;  [Qovitt  u  a,  25  Tex.  Ap^  419,  8 

o.  Dougherty,  6  Gray,  849;  Ck>m.  vt.  a  W.  R.  478;  Smith  v.  District  of 

Bean,  11  Cush.  414;  Parris  v.  P.,  76  Columbia,  12  Ap^  D.  Q  88.  Statute 

IlL  274;  Allan  u  Kirton,  2  W.  BL  relating  to  inanimate  property  will 

841;  8.  a  rwnu  AUen  v,   Kirton,  8  not  cover  in  juries  to  animala    Plat- 

Wila.  818;  S.  v.  Warren,  13  Tex.  45;  ton  tt  a,  93  Ga.  Ill,  19  a  E.  E.  784] 

Bates  n  a,  81  Ind  72;  Ueoker  r.  a,  4  »Rex  v,  Mogg,  4  Gar.  &  P.  864;  a  u 

Tex.  Ap^  284;  a  v.  AUisbaoh,  69  Ind.  MoultrieTiUe,  Bice,  158;  Smith  v.  a, 

50;  Rivers  tt.  a,  lOTex.  Ap.  177;  Com.  68  Ga.  16a 

V,  McLaughlin,  105  Mass.  460;  S.  v.  <  Burgess  u  a,  44  Ala.  19a 

Arnold,  89  Tex.  74;  a  v.  Hussey,  60  7  See  ante,  §  445. 

M  410,  [11  Am.  R.  209;]  Rountree  v,  &  Hay  worth  u  S.,  14  Ind.  590;  Bex 

a,  10  Tex.  Ap.  110;  a  v.  Walters,  64  v.  Mogg,  supra. 

Ind.  226;  a  v.  Thome,  81  N.  C.  555;  *  As  to  which,  the  reader  should 

a  «.  Parker,  81  N.  G.  548;  Swartz-  consult  the  index  to  this  voluma 

898 


<2H.  XXXI.]  HALIOIOUS  lOSOHIBF  BNLABQBHENT8.  [§  449. 

"  Maim  "  and  "  disfigure^^^  distinguished. — "  Maim/'  and  in 
some  measare  ^^  disfigure/'  have  been  thus  considered.^  Under 
the  words  ^^  kill,  maim  or  disfigure,"  in  an  Iowa  statute,  the 
court  said  that  to  ^'  maim "  a  domestic  animal  implies  a  per- 
manent injury;  to  " disfigure'*  requires  only  what  will  lessen 
its  value  to  an  extent  however  slight.  ^^  Thus,"  observed  Bald- 
win, J.,  ^^  to  shave  a  horse's  main  or  tail  is  a  disfiguring  of  the 
horse,  but  the  injury  is  not  of  a  permanent  character.  So  the 
cutting  off  the  hair,  or  cutting  the  skin,  of  a  cow  or  an  ox, 
would  tend  to  destroy  the  beauty  or  symmetry  of  the  animal, 
and  would,  although  not  of  a  permanent  character,  be  an  in- 
dictable offense.  Malice  toward  the  owner  of  the  animal  is 
the  ingredient  of  this  offense;  and,  although  the  injury  may  be 
but  very  slight,  yet  [if]  it  is  of  such  a  character  as  to  lessen  the 
value  of  the  animal  to  the  owner,  and  shows  the  malicious  in- 
tention of  the  person  committing  the  act,  we  think,  under  the 
statute,  the  offense  is  complete." ' 

§  449.  ^^IiUhto/' — already  spoken  of,*  has  not  been  much 
discussed  by  the  courts.  It  is  an  ^^  injuring  "  of  a  horse  to  cut 
off  closely  its  main  and  the  hair  of  its  tail ;  ^  or  of  a  dress,  to  do 
what  will  render  it  unfit  for  further  use  as  such.* 

Tiwi^er. — Fence  rails  have  been  adjudged  not  to  be  'Himber." 
They  are  "  made  from  timber.'*  •  Yet  under  the  words  **  timber, 
wood  and  trees,"  in  a  statute  permitting  the  removal  by  own- 
ers of  obstructions  from  highways,  buildings  and  parts  of  build- 
ings are  included.^ 

And  see  Grim.  Law,  IE,  gg  965-990»  VGom.  v,  Noxon,  121  Mass.  4SL  And 

1^99&.  see  Simpson  V.  Woodward,  5  Kan.  571. 

^Ante,  %  816  and  note;  Crim.  Law,  [The  English  statute  24  ft  25  Viot, 

n,  §  09&  oh.  97,  %  52,  does  not  include  injuries 

>&  V.  Harris,  11  Iowa»  414  to  incorporeal  hereditaments,  as  the 

*  Anle,  %  447.  right  to  herbage  in  the  soil  of  a  town 
^OviatttJi  a,  190hioSt.  67&  (Lau8«LEltringham,15Cox,aa22); 

•  Com.  V,  Sullivan,  107  Mass.  218L  nor  to  uncultivated  roots  or  plants 
And  see  Ashworth  «.  &,  68  A1&  120;  growing  upon  the  realty,  as  mush- 
Com.  A  Falv^,  106  Mass.  804  rooma    Gardner  u  Mansbridge^  16 

•MaOaule7tia,48Tez.874  Coz,aa28tl 


CHAPTER  XXXIL 

8TATUT0RT  ENLARGEMENTS  OF  THE  OOMMON-LAW  OBEAX. 

%  450, 451.  IntroductioiL 
450*  46a  Unlawful  driTing  of  cattla 
464-46t  Fraudulent  marking  and  altering  of  marka 
4C2-464  Violations  of  estraj  lawa 

§  460.  Elsewhere — False  pretenses. — The  most  prominent 
extension  of  the  common  law  of  cheats  consists  of  the  familiar 
statutes  against  the  obtaining  of  goods  by  false  pretenses. 
They,  and  various  statutes  in  affinity  with  them,  are  considered 
in  other  volumes  of  this  series.^ 

§  451.  Uere^  and  how  divided. —  It  would  be  useless  to  bring 
together  here  all  the  minor  enactments  having  a  possible  rela- 
tion to  this  subject.  We  shall  simply  consider,  L  The  unlaw- 
ful driving  of  cattle;  II.  The  fraudulent  marking  and  altering 
of  the  marks  of  cattle ;  III.  Violations  of  estray  laws. 

I.  Thb  Unlawful  Dbivino  of  Oattlb. 

§  453.  Offense. —  In  Texas,  one's  driving  of  another's  cattle 
out  of  the  county,  or  out  of  their  accustomed  range,  without 
the  latter's  authority  or  written  authority,  is,  because  in  a  large 
grazing  country  specially  adapted  to  defraud  the  "stock-raisers," 
made  by  statute  indictable.*  The  offense  is  complete  whenever 
the  full  statutory  terms  are  covered  by  acts  of  violation,'  with 
the  requisite  criminal  intent.^ 

§  463.  Procedure. —  One  driving  of  cattle,  though  of  various 
owners,  constitutes  one  offense  only,  and  all  may  be  charged  in 
one  count.^    The  indictment  need  not  describe  the  range,  or 

1  Crim.  Law,  II,  §§  164,  166,  409  et  (Tex.  Ajx),  19  a  W.  R  255;  Wells  v. 
seq,:  Crim.  Pra,  II,  §  157  et  seq.  3,  (Tex.  Ajx),  13  a  W.  R  889.] 

s  Rogers  v.  a,  9  Tex.  Ap^  48;  Long       « Smith  v.  a,  41  Tex.  168;  Wills  v. 

VI  a,  43  Tex.  467;  Smith  v,  a,  43  Tex.    a,  supra;  [Yoakum  v.  a,  21  Tex.  Ap. 

433;  Wills  u  a,  40  Tex.  69;  [Shubert    260, 17  a  W.  R.  254;  a  v.  Swayze,  11 

17.  a,  20  Tex.  Ap.  32aj  Oreg.  357,  3  Pac.  R.  574] 

SRogera  v.  a,  supra;  [Wilson  v.  S.       ^Long  a  a,  43  Tex.  467.    And  see 

Crim.  Law,  I,  g§  1060-1064 
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CH.  ZZXII.]  ENLASOEMEZVTS  OF  OHBAT.  [§§  454-457. 

allege  the  distance  driven.^  Perhaps  it  need  not  aver  the  own- 
ership; but,  if  it  does,  the  averment  must  be  proved.'  It  must 
negative  whatever  the  general  rules  of  pleading  on  statutes 
require ;  *  as,  for  example,  the  owner's  written  consent  and  the 
defendant's  ownership/ 

II.  Fbaudulently  Mabeino  and  Altbbino  of  thb  Mabss  of 

Oattlb. 

§454.  In  general  —  (Common  law). —  In  some  localities 
owners  of  cattle  liable  to  be  mixed  with  those  of  other  owners 
have  a  practice  of  putting  on  their  own  a  uniform  mark  to  dis- 
tinguish them.  And  the  statutes  irn  some  of  our  states  author- 
ize the  recording  of  this  mark.  Then,  if  a  man  effaces  from 
another's  cattle  the  mark,  or  alters  it,  or  puts  on  them  his  own 
mark,  intending,  by  the  help  of  this  device,  to  convert  them  to 
his  own  use,  evidently,  as  a  question  of  just  legal  principle, 
though  the  author  does  not  call  to  mind  any  case  directly  to 
the  point,  he  commits  either  actual  or  attempted  larceny  at  the 
common  law.    And, — 

§  455.  Statntes. —  Further  to  protect  the  owners  in  their 
property,  the  statutes  of  some  of  our  states  have  made  it  a  dis- 
tinct offense  for  one,  with  a  fraudulent  intent  specified,  to 
mark,  or  alter  the  mark,  of  an  animal  of  another.  The  statu- 
tory terms  are  not  absolutely  uniform.* 

§  456.  Ordinary  rules. —  The  cases  under  these  statutes  are 
governed  by  the  rules  of  law  and  procedure  ordinarily  prevail- 
ing in  other  classes  of  criminal  cases;*  as, — 

§  457.  Ownership. —  The  offense  may  be  committed  on  an 
animal  the  ownership  whereof  is  unknown.'  Where  it  is  known 

1  DarneU  vl  a,  48  Tex.  147.  Or.  R.),  58  a  W.  R.  082.    But  not  in 

'Smith  «.  a,  48  Tez.  4d&    And  Bee  Arkansas.    Houston  v.  8,  (Ark.),  53 

Crim.  Pra,  I.  g  4886.  a  W.  R  44] 

•Crim.  Pra,  I,  §§  681-643.  •Reynolds  v.  a,  24  Ga.  427;  a  v. 

*  Covington  v.  a,  6  Tex.  Ap.  513;  King,  84  N.  O.  787;  a  v.  Nichols,  13 

Long  VL  a,  6  Tex.  Ap,  643.    And  see  Riofa.  673;  Murrah  v.  a,  51  Miss.  675; 

Wills  u  a,  40  Tex.  60.  West  v,  a,  83  Tex.  651;  S.  v.  Davis,  3 

•Morgan  u  a,  18  Pla.  671;  B.  v.  Ire.  158;  [Bradley  v.  P.,  8  Col.  599,  9 

Nichols,  13  Rich.  673L   As  to  the  Mis-  Pac.  R.  788;  P.  v.  Swazey,  6  Utah,  98, 

sissippi  statute^  see  Murrah  v.  a,  51  21  Pac.  R  409;  Terr.  v.  Blevins  (Ariz.), 

Mi8&  653;  [Fossett  v.  a,  11  Tex.  Ap  41  Pac.  R.  442;  Adams  r.  a,  16  Tex. 

40.    Under  the  Texas  statute  value  Ap.  163;  Pullen  v,  a,  11  Tex.  Api  89.] 
must  be  alleged  and  proven.  Melton       ^  a  u  Haws,  41  Tex.  161. 
V.  a,  20  Tex.  Api  303;  Diaz  v.  a  (Tex. 
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§§  458-461.]      STATUTOBY  EXTENSION  OF  OFFENSES.  [bOOK  T. 

to  the  grand  jury  it  should  be  alleged,  and  the  proofs  should 
sustain  the  averment.^  An  allegation  that  the  animal  belonged 
to  ^'  an  estate  "  was  held  to  be  insufBlcient.' 

§  468.  ^'  Fraudalently  "  —  (^^  Wilfully  and  feloniously '"). 
Under  a  statute  making  it  punishable  ^  if  any  person  shall 
fravdvZently  alter  or  change  the  mark  or  brand  of  any  ani- 
mal/* an  indictment  which  omitted  the  word  "  fraudulently  " 
was  held  to  be  insufficient,  though  in  place  of  it  the  pleader  had 
inserted  the  two  words  "  wilfully  and  feloniously."  For,  said 
Bandall,  C.  J.,  ^^  the  gist  of  the  offense  is  the  intent  to  defraud 
the  owner."  • 

§  469.  Ayerment  of  mark. — According  to  the  one  decision 
which  we  have,  in  charging  the  offense  of  altering  a  mark,  it 
is  not  necessary  to  say  what  was  the  mark  before  the  altera- 
tion. But  it  is  enough,  for  example,  to  allege  that  the  defend- 
ant ^  unlawfully,  knowingly  and  wilfully  did  alter  the  mark 
of  a  certain  cow,  the  property  of  Martha  Benson."  * 

§  460.  Proving  mark. —  On  this  question,  probably  differ- 
ent results  come  from  different  terms  of  statutes.  In  Texas, 
the  owner's  mark,  to  be  admissible  in  evidence,  must  be  re- 
corded.*   It  may,  in  North  Carolina,  be  proved  by  par6l.* 

§  46L  ^< Altering"  brand.— A  brand,  it  has  been  held,  is 
^^  altered  "  when  a  new  one  is  put  on  the  animal  without  de- 
facing the  old.^  Or  the  offense  may  be  committed  by  dipping 
the  hair  at  the  original  brand.' 

tliaye8tia,83Tez.840;  [Fostert)^  859,  88  Ffta  R  61S.    But  an  unre- 

S.  (Tez.  Api),  12  a  W.  R  606;  Haw-  corded  brand  is  admissible  in  evi- 

kins  V,  a  n'oz.  Gr.  RX  20  a  W.  R  denoe  to  identify  an  animal    Coffelt 

880;  Reed  v.  a,  82  Tex.  Cr.  R  189,  22  «.  a,  19  Tex.  Ajk  486;  Tittle  v.  a, 

a  W.  R  402.]  80  Tex.  Api  697,  17  a  W.  R  1118; 

3R  V.  Hall,  19  CaL  426.  a  u  Cardelli,  19  Ney.  819,  10  Fac. 

'Morgan  t;;  a,  18  Fla.  671.    And  R   488.    And  an  unrecorded  mark 

compare  with  Grim.  Pra,  I,  §  618.  ia  admissible  in  proof  of  ownershipw 

See  also  a  v,  Roberts,  8  Brev.  189;  Drejer  tt  a,  11  Tex.  Ap^  681;  Wyers 

Rex  V.  Ogden,  6  Gar.  &  P.  681.  v,  a,  22  Tex.  266,  2  a  W.  R  722;  P. 

«a  V.  O'Neal,  7  Ira  261.    [See  also  v.  BoUinger,  71  GaL  17,  11  Paa  R 

a  V.  Stelly,  48  La.  An.  1478,  21  a  R  790.J 
89;  Shiver  v.  a  (Fla.),  27  a  R  86.]  •  a  vl  King,  84  N.  G.  787. 

A  AUen  u  a,  42  Tex.  617;  [Eisner  a       ?  Atzroth  u  a,  10  F1&  207. 
a,  22  Tex.  Ap^  687,  8  a  W.  R  474;       •  Slaughter  a  a,  7  Tex.  Ap.  128L 
Murray  u  Trinidad  Nat  Bank,  6  CoL 
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<3H.  XZXII.]  ENLABGEMENTB  OF   CHEAT.  [§§  462-16^ 

IIL  Violations  op  Estray  Laws. 

• 

§  462.  Elsewhere. — Something  concerning  the  larceny  of 
estrays  is  given  in  "  Criminal  Law."  * 

§468.  Protection  of  owners. —  The  protection  of  owners, 
in  respect  of  their  stray  animals-,  is  variously  provided  for  by 
the  statutes  in  most,  or  perhaps  all,  of  our  states.    And, — 

§  464.  Taking  np  and  using. —  In  some  of  our  states,  the 
taking  up  and  using  of  an  estray,  without  complying  with  the 
estray  laws,  is  made  by  statutes  a  crime.'  In  Texas,  the  pun- 
ishment depends  in  some  degree  on  the  value  of  the  animal. 
Therefore  an  indictment  on  the  statute  must  allege  its  value.' 
But  it  need  not  set  forth  its  age,  color,  sex  or  brands.^  For 
an  animal  to  be  an  estray,  the  owner  must  be  unknown  to  the 
person  taking  it  up;*  but  it  is  no  objection  that  he  is  after- 
ward known,  or  known  to  the  grand  jury  finding  the  indict* 
ment.* 

iCrinL  Law,  II,  §§  876^  882»  note.  Tex.  615;  [Thompson  v.  a,  87  Tex. 

sa  V,  Armontrout,  21  Tex.  472;  P.  Cr.  R.  654,  40  a  W.  R.  997;  Honser  v. 

V.  Martin,  52  CaL  201;  auMoreland,  Soott,  85  Ga.  426;  Greene  v.  a,  79 

27  Tex.  726;  a  V.  Anderson,  84  Tex.  IncL   687;  O'MaUej  v.  MoGinn,  68 

611;  a  «.  Oarabin,  88  Tex.  697;  a  vl  Wi&  868, 10  N.  W.  B.  615.] 

Dunham,  84  Tex.  676;  a  v.  Mesohac,  'a  v.  McCormaok,  22  Tex.  297; 

30  Tex.  618;  Ashoroft  v.  a,  82  Tex.  ante,  %  427. 

106;  Davis  i;.  a,  2  Tex.  Ap.  162,  in  «a  v.  Crist,  82  Tex.  99. 

whioh  oases  appear  yarious  points  *  Roberts  v,  Barnes,  27  Wis.  422; 

not  stated"  in  the  text    As  to  the  [Lowe  v.  &,,  11  Tex.  Ap.  268.    See 

suspension  of  the  Texas  statute  du]>  Burton  v.  a,  21  Tex.  Api  atA,  1  a  W. 

ing  the  seoeesion  war,  see  a  v.  Spil-  R.  460.] 

lera^  80  Tex.  617;  Nichols  tx.  a,  80  <  a  u  Fletcher,  86  Tex.  74a 
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CHAPTER  XXXTTL 

STATUTORY  HOMTOmEa 

8  465, 46&  Introduction. 
467-470.  Making  the  civil  wrong  indiotabl& 
471-477.  Felonious,  purely  or  partly  statutory. 

§  466,  Elsewhere* —  In  the  several  chapters  on  homicide  in 
"  Criminal  Law  "  and  "  Criminal  Procedure,*'  ^  statutory  homi< 
cides  in  general  are  explained  in  connection  with  those  at  the 
common  law.  Indeed,  the  old  common  law  having  simply 
drawn  the  bound  between  the  indictable  and  unindictable  tak- 
ing of  human  life,  the  division  into  murder  and  manslaughter 
was  made  by  statutes  now  worn  into  the  common  law  and  be- 
come parcel  of  it,  and  the  later  divisions  into  degrees  are 
statutory ;  all  of  which  are  elucidated  in  those  other  connec- 
tions. Something  also  is  there  said  of  the  various  changes  in 
the  bounds  of  indictable  life-taking,  created  by  statutes  in  a 
few  of  our  states. 

§  466.  Here^  and  how  divided. —  We  shall  in  this  chapter 
simply  add  a  few  explanations  and  enlargements  of  the  sub- 
ject; as  to,  I.  Statutes  making  the  civil  wrong  indictable; 
IL  Felonious  homicides  purely  and  partly  statutory. 

L  Statutes  Making  thb  Civil  Wbono  Indiotablb. 

§  467.  In  general. —  In  some  of  the  states  there  are  statutes 
which  give  to  the  surviving  representatives  of  passengers  and 
others  killed  by  the  negligence  of  railroad  corporations  an  in- 
dictment for  the  recovery  of  a  penalty.*  Thereupon  its  alle- 
gations must  follow  the  rules  of  criminal  pleading;  as,  for 

1  Crim.  Law,  II,  §  618  et  seq,;  Crim.  R.  525;  Com.  v.  Boston  &  Maine  R.  R. 

Pra,  U,  gg  495-66S.    And  see  the  title  Ca,  183  Mass.  88a   For  United  States 

'*  Dueling  *'  in  those  YOlume&  statute  against  negligence  bjr  steam- 

>  Crim.  Law,  I,  §  581,  and  cases  boat  captains  and  masters,  see  U.  & 

there  cited;  S.  v.  Maine  Cent  R.  R.  v.  Holtzbauer,  40  Fed.  R.  7a     And 

Ca,  60  Me.  490;  [S,  v.  Boston  &  Maine  see  Thomas  v.  P.,  2  Cola  Appi  518,  81 

R.  R.  Ca,  58  N.  H.  410;  8.  v.  Grand  Ffta  R  849.] 
Trunk  Ry.  Ca,  65  N.  H.  668,  23  Atl. 
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example,  where  by  the  statute  the  penalty  goes  to  the  "  widow" 
if  no  children,  and  to  the  children  if  no  widow,  if  both  to  her 
and  them  equally,"  it  should  aver  that  the  deceased  left  a  widow 
or  heirs,  or  both,  and  state  their  names.^  But,  if  the  penalty 
goes  to  the  executor,  those  names  need  not  be  averred;  his, 
must  be.  The  names  of  the  servants  of  the  corporation  are  not 
required.'    As  to  the  — 

§  468.  Proeedure. —  In  other  respects,  and  in  general,  where 
the  law  provides  an  indictment  for  the  enforcement  of  a  civil 
right,  the  procedure,  as  we  saw  in  another  connection,'  conforms 
rather  to  the  common  course  in  the  civil  than  in  the  criminal 
department.  So,  therefore,  it  does  in  these  cases  ;^  as,  for^ ex- 
ample,— 

§  469.  New  trial. —  Contrary  to  the  course  in  the  purely 
criminal  law,  new  trials  may  be  granted  in  cases  of  this  class, 
very  much  on  the  principles  which  prevail  in  civil  causes,  to 
the  government  or  plaintiff  after  the  acquittal  of  the  defendant, 
though  the  court  may  be  more  reluctant  than  in  cases  purely 
civil* 

§  470.  ^^  Passenger.'*  —  Within  these  statutes,  it  was  held  by 
the  majority  of  the  court  that,  where  a  railway  train  passed, 
without  fully  stopping,  the  station  to  which  a  passenger  was 
ticketed,  and,  while  it  was  in  motion,  he  got  safely  off,  and  in 
going  to  the  depot  was  killed  by  another  train  approaching, 
he  had  ceased  to  be  a  ^^  passenger,"  and  so  the  corporation  was 
relieved  from  criminal  responsibility.*  This  decision  would  be 
more  clearly  right  if  the  cars  had  stopped,  as  they  ought,  at  the 
station,  or  if  the  passenger  had  left  them  before  arriving  there, 
or  if  he  had  got  off  when  he  could  not  in  safety.  Under  the 
facts,  it  violates  a  rule  of  our  jurisprudence  by  permitting  the 

^a  V.  Grand  Trunk  R  R.  Co,  60  ^Crim.  Law,  I,  g  58L 

Ma  14&  •Crim.  Law,  I,  g  998;  Reg.  tn  Rns- 

sCom.  V.  Boston,  eto.  R.  R.  Ck>.,  11  sell,  8  Ellis  A  R  942;  8  RoaSi  CMmes 

Oush.  612,  617, 5ia  (5th  Eng.  ecL),  820;  referring  also  to 

>  Grim.  Law,  I,  §g  88,  1074-107^  Reg.  n  Choriej,  12  Q.  R  616,  and  Reg. 

[See  also  Com.  r.  Cobum,  182  Masa  «.  Leigh,  10  A.  &  E.  898;  [R  v.  Maine 

666;  Com.  v.  Boston  A  Maine  R  R  Central  R  R  Ca,  77  Ma  244] 

Ca,  188  Masa  888;  Com.  u  Boston  &  *Com.  v.  Boston, eta  R  R  Ca,  129 

LoweURR  Ca,184Ma8a211;Com.  Masa  600,  [87  Am.  R 
V.  Brookton  St  R  R  Ca,  148  Masa 
601, 10  N.  R  R  60&] 
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corporation  to  set  up  its  ovm  wrong  in  excuse  for  the  non- 
fulfillment of  its  undertaking  to  deliver  the  passenger  at  the 
depot 

IL  Felonious  HoiaoiDss  Pdbelt  and  Partly  Statutobt. 

§  471.  Created  by  comnion-law  name  or  deseription. — 

Within  a  principle  already  explained/  if  a  statute  simply  makes 
indictable  "murder,"  or  "manslaughter,"  employing  thus  the 
common-law  term,  the  offense  it  creates  does  not  differ  from 
murder  or  manslaughter  at  the  common  law.'  And  the  indict- 
ment for  it  is  the  same  as  at  the  common  law,  except  in  the 
conclusion  "  against  the  form  of  the  statute."  •  Nor  is  it  other- 
wise, though  the  statute,  instead  of  using  the  common-law  name^ 
describes  the  offense  by  its  common-law  definition/  Again, — 
§472.  Tarying  ft^om  common  law. —  Where  a  statutory 
homicide  varies  in  its  bounds  from  the  common-law  offense^ 
the  judicious  pleader,  whose  aim  is  accuracy,  will  bring  his  al- 
legations within  the  statutory  words.  Yet  as  less  than  the  best 
may  be  good,  and  the  substance  of  the  statutory  language  will 
suffice,^  the  mere  common-law  forms  will  in  this  class  of  cases 
be  sometimes  adequate;  because,  within  limits  explained  in 
"  Criminal  Procedure,"  •  an  indictment  on  a  statute  departing 
from  the  statutory  words  may  be  tolerated.  But  the  allega- 
tions of  the  common  law  will  not  be  sufficient,  nor  do  our  con- 
stitutional guaranties  permit  the  legislature  to  make  them  such, 
under  every  statute.^  This  question  will  vary  with  the  statute^ 
and  practically  with  differing  opinions  of  judges.  It  would  not 
be  a  judicious  use  of  the  limited  space  available  in  this  volume 
to  trace  minutely  the  somewhat  tortuous  line  of  adjudications 
which  the  books  reveal  on  this  question;  but  the  following,  in 
brief,  may  assist  one  wishing  to  trace  the  line  for  himself. 

1  Ante,  8  418.  •  a  v.  Moses,  Minor,  893 ;  P.  v.  Mur- 

>  a  V.  MaUen,  14  La.  Ail  570;  [a  v.  raj,  10  CaL  809;  [Grayes  ix  a,  45  N.  J. 

McDonald,  14  Utah,  178,  46  Pac  R,  U  203;  Brannigan  v.  P.,  8  Utah,  488» 

873;  U.  a  V.  King,  84  Fed.  R.  802.]  24  Pao.  R  767;  a  v.  Arnold,  107  N.  C. 

•  Crim.  Pra,  I,  §  610.  861, 11  a  E.  R  990;  Bird  u  a,  18  Fla. 

«SutcIiffe  V.  a,  18  Ohio,  469,  [51  498;  a  v.  Fooks,  29  Kan.  425.] 

Am.  D.  459.]    And  see  Territory  v.  « Crim.  Pra,  I,  gg  611,  612. 

Bannigan,  1  Dak.  451,  [46  N.  W.  R  7  Conner  v.  Com.,  13  Bush,  714  See 

597;  Dwyer  v,  a,  12  Tex.  Ap.  535;  Crim.  Pra,  II,  g§  582,  58a 
Davis  V.  P.,  151  U.  S.  262,  14  a  Ct. 
828,  88  L.  ed.  15a] 
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§  473.  New  York.—  The  Kevised  Statutes  of  New  York  de- 
fined murder  and  manslaughter  in  terms  differing  somewhat 
from  those  of  the  common  law,  and  made  four  degrees  of  the 
latter.^  Later  statutes  added  two  degrees  of  the  former.*  In 
the  interval  between  these  two  legislative  steps,  it  was  held 
that  an  indictment  for  murder,  drawn  after  the  common-law 
model,  and  concluding  against  the  form  of  the  statute,  was  suffi- 
cient.' And  since  it  was  divided  into  two  degrees,  the  same 
form  of  the  indictment  has  been  adjudged  adequate  to  sustain 
a  conviction  of  murder  in  either  the  first  or  second  degree.^ 
Now, — 

§  474.  As  to  which. —  The  latter  doctrine,  both  as  it  pre- 
vails in  New  York  and  in  some  of  the  other  states,  is  explained 
in  "Criminal  Procedure."*  The  reader  will  there  see  that  it 
is  subversive  both  of  the  common-law  rules  of  criminal  plead- 
ing and  of  our  constitutional  guaranties,  that  the  arguments 
against  it  were  never  even  attempted  to  be  answered  by  any 
judge  or  jurist  who  took  the  pains  to  understand  them,  and  that 
it  furnishes  a  wild  and  weird  illustration  of  the  confusion  which 
comes  from  courts  shutting  their  eyes  and  leaping  in  the  dark 
after  each  other's  ill-considered  decisions.  As  to  the  former 
doctrine, —  namely,  that  the  allegations  in  common-law  mur- 
der sufficiently  charge  murder  under  the  Kevised  Statutes  of 
New  York, —  it  appears  to  be  founded  on  the  idea  that"  the 
statute  merely  gives  shape  and  form  to  the  common  law,  or 
merely  defines  it;  and  so  an  averment  within  the  terms  of  the 
one  comes  also  within  those  of  the  other.*  Whether  this  con- 
clusion is  correct  in  principle  or  not  will  depend  on  a  compar- 
ison, not  proposed  here  to  be  made,  of  the  statute  and  the 
common  law,  in  connection  with  the  rules  of  pleading  on  stat- 
utes. If  we  accept  it  as  correct,^  it  is  not  necessarily  a  guide 
under  statutes  differently  expressed. 

1  See  Crim.  Law.  II,  §§  720.  72L  »  CrinL  Pra,  II.  §§  660-596. 

SDolan  V.  P.,  64  N.  Y.  485.  «  P.  v,  Enoch,  18  Wend- 159,^27  Am, 

»P.  V.  Enoch,  18  Wend.  159,  [27  D.  197.  before  cited;  [P.  v.  WiUett, 

Am.  D.  197;]  Lake  v.  P.,  1  Park.  Cr.  102  N.  Y.  251,  6  N.  R  R.  801;  P.  v. 

495.    See  P.  V.  White,  24  Wend.  520.  Osmond,  188  N.  Y.  80, 83  N.  E.  R  739; 

*  Fitzgerrold  r.  P.,  87  N.  Y.  413,  dis-  P.  v.  Meyer,  162  N.  Y.  357, 56  N.  R  R. 

senting  opinion  by  Bacon,  J.,  685;  768.] 

Kennedy  v.  P.,  89  N.  Y.  245;  Keefe  '"The  propriety  of  the  decision 

V.  P.,  40  N.  Y.  84a    And  see  Dolan  v.  itself  is  not  beyond  question.''  Paine, 

P.,  64  N.  Y.  485.  J.,  in  a  tx  Duval,  26  Wis.  415,  420. 
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§  475.  Ohio. —  In  Ohio,  an  indictment  upon  the  statute  for 
manslaughter,  framed  after  the  approved  common-law  preceu 
dents,  is  good,  because  the  common  law  and  the  statute,  in  de- 
fining this  offense,  coincide.^  But  they  do  not  coincide  in  their 
definitions  of  murder.  In  the  words  of  Bartley,  0.  J.,  "  mur- 
der in  Ohio  is  different  from  murder  by  the  common  law  of 
England,  not  simply  in  the  fact  of  the  two  degrees  into  which 
it  is  divided,  but  especially  and  most  essentially  in  the  fact  that 
SL  purpose  or  intent  to  kill  is  made  by  the  statute  an  essential 
and  distinguishing  feature  in  murder,  both  of  the  first  and  also 
of  the  second  degree.  It  follows  that  an  indictment  for  mur- 
der, under  the  statute  of  this  state,  must  contain  a  direct  aver- 
ment of  a  purpose  or  intent  to  kill,  in  the  description  of  the 
crime  charged."  So  that  the  common-law  allegations  of  mur- 
der are  not  sufficient  to  set  out  the  offense  in  either  degree 
under  the  Ohio  statutes.' 

§  476.  Other  states. —  The  doctrines  thus  brought  to  view, 
and  illustrated  by  the  statutes  and  decisions  in  !New  York  land 
Ohio,  have  their  applications  also  in  some  of  the  other  states. 
Further  as  to  which  a  mere  reference  to  decisions  will  suffice.' 

§  477.  Statutory  manslaughter  —  Degrees  in  manslaugh- 
ter.—  On  these  subjects  we  have  some  statutes  and  few  adju- 
dications.   Therefore  only  a  reference  to  cases  will  be  given. ^ 

1  Sutoiiffe  V.  a,  18  Ohio,  469, 61  Am.  Smith  v.  a,  50  Conn.  108;  P.  ti  De  La 

D.  46a  Cour  Soto,  68  Cal  165;  a  v.  Sloan,  65 

>  Fonts  V.  a,  8  Ohio  St  98,  111,  112;  Wi&  647;  Packer  v.  P.,  8  Col  861,  8 
Hagan  v.  a,  10  Ohio  St  459;  Kain  v.  Fac.  R.  564;  Lesohi  v.  Terr.,  1  Wash, 
a,  8  Ohio  St  806;  Bobbins  v.  a,  8  Terr.  18;  Lewis  v.  a  (Fla.)»  28  a  R. 
Ohio  St  181;  Loeffner  v.  a,  10  Ohio  897.] 

St  698.    And  see  Wareham  u  a,  25  ^  U.  a  u  Warner,  4  MoLean,  468; 

Ohio  St  601, 606.  Thomas  v.  a,  88  Ga.  117;  Walters  u 

>  Cordell  n  a,  22  Ind.  1 ;  a  v.  Mur-  Com.,44 Pa.  St  1 85;  P.u  Butler,8  Park, 
phy,  21  Ind.  441;  Finn  ix  a,  6  Ind.  Cr.  877;  Reed  v,  a,  8  Ind.  200;  Welch 
400;  Dukes  v.  a,  11  Ind.  657,  [71  Am.  v.  a,  50  Oa.  128,  [15  Am.  R  690;] 
D.  870;]  Conner  v.  Com.,  18  Bush,  714;  Bruner  u  a,  68  Ind.  159;  [Williams 
U.  a  tJL  Warner,  4  McLean,  468;  a  u  u  a  (Tex.  Cr.  R),  54  a  W.  R  759;  P. 
DuvaU,  26  Wia  415;  Perry  v.  a,  44  v.  WiUett,  102  N.  Y.  251,  6  N.  E.  R 
Tex.  478;  P.  v.  Dolan,  9  CaL  676;  P.  801;  P.  v,  Buddensieck,  108  N.  7. 487, 
V,  Wallace,  9  CaL  80;  P.  v.  Coleman,  9  N.  R  R.  44,  57  Am.  R.  766;  P.  v, 
10  CaL  884;  a  v.  Feaster,  25  Ma  824;  Qiblin,  115  N.  Y.  196,  21  N.  E.  R  1062, 
Jordan  v.  a,  22  Ga.  545;  [P.  v,  MoAr-  4  L.  R  A.  757;  P.  v,  Constantino,  158 
row  (Mioh.),  79  N.  W.  R.  944;  Kibler  N.  Y.  24^  47  N.  E.  R  87;  P.  u  Maine, 
v.  Com.,  94  Va.  804,  26  a  E.  R  858;  a  .  64  N.  Y.  S.  579.] 

v.  Ellington  (Idaho),  48  Pfta  R  60; 
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CHAPTER  XXXIV. 

STATUTORY  BAVISHINOS  AND  CARNAL  ABUSE. 

gg  478, 470.  Introduction. 

480-482.  Statutory  modifications  of  rapoi 
463-491.  Statutory  carnal  abuse. 
49d-19a  Attempta 

§  478.  Common-law  and  statutory  rape^  distingnislied. — 
The  oiffense  of  rape,  as  an  English  author  would  view  it^  is,  at 
least  in  part,  statutory.  But  the  early  statutes  are  old,  and 
they  are  common  law  with  us ;  so  that,  when  we  speak  of  com- 
mon-law rape,  we  mean  rape  as  defined  by  them> 

§  479.  Elsewhere — Here — How  chapter  divided.—  Bape 
and  carnal  abuse,  as  common-law  offenses  within  this  distinc- 
tion, are  treated  of  in  "  Criminal  Law  '*  and  "  Criminal  Proced- 
ure.'" We  shall  here  consider  the  American  statutes  and  their 
effect  as  to:  L  Statutory  modifications  of  the  common-law 
rape;  IL  The  statutory  carnal  abuse  of  children;  IIL  At- 
tempts. 

L  Statutoet  Modifications  of  thb  Common-law  Sapb. 

§480.  Generally -^^ Against  will"— '^ Not  consent."— 

Generally  our  statutes  against  rape  are  in  the  terms  of  those 
old  English  ones  which  are  common  law  with  us.  So  that  the 
offense  under  them  does  not  differ  from  the  common-law  rape.' 
Still  they  oftener  have  the  words  '^  against  her  will "  than  the 
old  statutory  expression  "  where  she  did  not  consent," —  a  dis- 
tinction explained  in  "Criminal  Law."*  When  they  have, 
probably  the  indictment  ought  to  contain,  as  in  practice  it 
commonly  does,  the  same  words,  "  against  her  will,"  instead 
of  "  without  her  consent,"*  a  question  explained  in  " Criminal 

1  Crim.  Law,  U,  g  llOa  «Crim.  Law,  II,  g§  1108<1115.    In 

>Crini.  Law,   II,    g  1107  et  «eg.;    Texas  the   statutory  expression  is 

Crim.  Pra,  II,  g  947  e^  teq.  **  without  her  oonsent'*   Williams  v, 

*ArUe,  g  471;  Ck>m.  v.  Sugland,  4    a,  1  Tex.  Ap.  90,  91,  [28  Am.  R  399.] 

Gray,  7;  Anderson  ti,  S.,  84  Ark.  257.      .  ^  And  see  Anderson  v.  S.,  supra; 
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Procedure.?  ^  For  though  the  former  are  a  permissible  substi- 
tute for  the  latter,'  it  is  not  so  plain  that  the  latter  are  such 
for  the  former.' 

§  481.  ^^  Daughter  or  sister/'  or  ^^  other  woman/'  dis- 
tinguished.—  An  Ohio  statute  made  it,  in  one  section,  rape^ 
and  punishable  in  a  particular  way,  for  a  man  to  have  *^  carnal 
knowledge  of  his  daughter  or  sister,  forcibly  and  against  her 
will ; "  and,  in  the  next  section,  rape,  punishable  less  heavily, 
to  have  "  carnal  knowledge  of  any  other  woman,  or  femalo 
child,  than  his  daughter  or  sister  as  aforesaid,  forcibly  and 
against  her  will."  *  And  the  court  observed  that  here  "  are 
distinct  and  separate  crimes,  and  not  merely  different  grades 
of  the  same  crime; "  adding,  and  apparently  holding,  that,  ^in 
cl&rging  the  latter  crime,  it  is  essential  for  the  indictment  to 
state  that  the  woman  or  female  child  upon  whom  the  crime  is 
charged  to  have  been  committed  is  not  the  daughter  or  sister 
of  the  accused."  •  Whether  this  decision  is  sound  or  not,  cer- 
tainly not  all  tribunals  will  follow  it.  For  it  is  a  principle 
pervading  the  entire  criminal  law,  that  the  prosecuting  power 
can  call  an  offender  to  account  or  not,  or  take  notice  of  a  par- 
ticular element  of  his  wrong  or  not,*  as  it  chooses.  So  that, 
where  the  injured  female  is  the  "  daughter  or  sister,"  the  grand 
jury  is  not  compellable  to  take  notice  of  the  fact.  They  may 
frame  the  indictment  as  though  she  was  not,  and  the  convic- 
tion will  be  for  the  milder  offense.  For  a  defendant  cannot 
escape  by  showing  that  he  is  more  guilty  than  he  is  charged 
with  being.  Then,  where  the  woman  is  not  the  "daughter 
or  sister,"  this  fact  is  simply  matter  of  defense  against  the 
higher  charge.  And  it  is  a  rule  of  criminal  pleading  that  mat- 
ter of  defense,  though  inserted  in  a  statute,  need  not  be  nega- 
tived in  the  indictment  thereon.''    Within  this  principle, — 

§  483«  Age« — Where  a  statute  makes  punishable  any  per- 
son "  who  shall  ravish  and  carnally  know  any  female  of  the  age 

Greer  v.  a,  50  In<L  267,  [19  Am.  R.  «Swan,  Stats.  269;  Warren,  Crim. 

709;]  a  V.  Erickson,  45  Wia  86;  [Lan-  Law  (8d  edX  246. 

gan  v.  a,  27  Tex.  Ap^  498, 11  a  W.  R  »  Howard   v.  a,  11  Ohio  St  82a 

621.]  [Contra,  Jones  v.  a,  54  Ohio  St  1,  42 

1  Grim.  Pra,  II,  §§  949,  95L  N.  E.  R  699.] 

2  Id,  §  95L  •Crim.  Law,  I,  §§  784,  786,  791  et 
'  Crim.  Law,  II,  g  1114  and  nota  seq, 

7  Crim.  Pro.,  I,  §§  614-618,  68a 
410 


OH.  XZ2iy.]  OA&NAL  BAYIBHINGS   AND  ABUSE.        [§§  483,  484. 

of  ten  years  or  more  by  force  and  against  her  will,  or  shall  un- 
lawfully and  carnally  know  and  abuse  any  woman  child  under 
the  age  of  ten  years,"  an  indictment  which  is  silent  as  to  the 
age  is  good  under  the  former  clause.^  And,  as  general  doctrine, 
the  female's  age  in  rape,  not  speaking  of  the  carnal  abuse  of  a 
woman  child,  need  not  be  averred.*  Nor,  indeed,  though  she 
is  below  the  statutory  age,  is  the  forcible  ravishment  of  her  the 
less  rape.'  Nor  need  the  age  of  the  defendant  be  set  out,  though 
the  statutory  words  are  "  any  person  of  the  age  of  fourteen 
years  and  upward,  who  shall  have  carnal  knowledge."  If  he 
is  below  fourteen,  it  is  simply  matter  for  defense.^ 

II.  The  Statijtoby  Casnal  Abuse  of  Childbeh. 

§  483.  Elsewhere. —  In  "  Criminal  Law  "  we  saw  what  is  the 
common  law  on  this  subject.* 

§  484.  Incapacity  for  consent  in  rape. —  Some  of  our  Amer- 
ican courts,  deriving  from  nature  and  from  our  common  law 
(which,  we  saw  elsewhere,  rests  on  early  English  statutes  *)  the 
doctrine  that  a  girl  under  ten  (or  possibly  under  twelve^)  is  in- 
capable of  consenting  to  the  carnal  act,  have  held  it  to  be  rape, 
in  the  ordinary  sense,  for  a  man  to  have  carnal  intercourse  with 
such  a  girl,  though  outwardly,  and  in  the  common  meaning  of 
the  expression,  she  consents.  And  they  have  even  permitted 
the  jury  to  infer,  from  an  exceptional  want  of  physical  devel- 
opment at  a  somewhat  greater  age,  the  like  incapacity,  with 
the  like  consequence.*  On  this  question,  we  have  the  analogies 

iCom.  V.  Sngland,  4  Gray,  7;  [&  v.  29  CaL  675,  576;  Com.  v.  Scannel,  11 

Gaul,  50  Conn.  578;  Nicholas  v.  a,  23  Cush.  547;  [Mitchell  v.  P.,  24  Col.  582, 

Tex.  App.  817,  6  a  W.  R.  289.]  52  Paa  R  671;  a  v.  SulUvan,  68  Vt 

aCrim.  Pra.  II,  §954;  [a  v.  Had-  640,  85  AtL  R.  479;  Wood  v.  a,  12 

don  (a  C),  27  a  E.  R.  194;  MoLaugh-  Tex.  Ap^  174.] 

lin  V.  Com.  (Ky.),  85  a  W.  R  1080;  »Crim.  Law,  II,  §  118a 

Cornelius  v.  a,  18  Tex.  Ap.  849;  P.  u  "Id.,  §§  1108-1115,  lisa 

Draper,  28  Hun,  1.]  7  [a  v.  Miller,  42  La.  An.  1186,  8  a 

scrim.  Law,  II,  §  1118;  Reg.  v.  R  809,  21  Am.  St.  R  4ia] 

Dicken,  14  Cox,  C.  C.  8;  a  r.  Wor-  « Stephen  v.  a,  11  Ga.  225,  238; 

den,  46  Conn.  349;  a  t;.  Storkey,  68  Gosha  v,  a,  56  Ga.  86;  Joiner  v,  a,  62 

N.  C.  7;  O'Meara  v.  a,  17  Ohio  St  515;  Ga.  560, 562;  McMath  v,  a,  55  Ga.  808; 

Charles  V.  a,6  Eng.  889;  Reg.  v.  Neale,  a  v.  Tilman,  80  La.  An.  1240,  [81  Am. 

1  Car.  &  E.  591;  Yasser  v.  a,  55  Ala.  R  236;]  Dawson  v.  a,  29  Ark.  116, 

264  120;  Williams  v.  a,  47  Miss.  609,  612; 

*  Crim.  Pra,  II,  §  954;  P.  v.  Ah  Yek,  Anschicks  v.  S.,  6  Tex.  Ap.  524    See 

411 


§  485.]  STATUTOBT  BZTBN8I0N  OF  0FrBKBE8.  [bOOK  Y. 

of  the  law  which  makes  it  rape  to  penetrate  a  woman  too  pro- 
foundly asleep  or  insane  to  give  consent.^  But  the  indictment 
on  those  English  statutes,  parts  of  our  common  law,  which  pun- 
ished the  carnal  knowledge  of  consenting  girls,  was  distinct 
from  that  for  ordinary  rape,  and  it  charged  that  the  girl  was 
below  the  age,  for  example,  of  ten  years."  One  cannot  well 
see  how,  from  such  a  source,  can  be  drawn  the  doctrine  that, 
in  point  of  law,  the  child  is  incapable  of  consenting  in  ordi- 
nary rape,  under  another  statute.  All  will  recognize  the  fact 
that,  as  an  intellectual  and  moral  process  of  the  mind  and  will, 
she  may  consent,  though  the  prompting  may  be  something  else 
than  lust.  Therefore  the  better  doctrine  in  principle  is  be- 
lieved to  extend  no  further  than  as  stated  in  another  place,' 
that,  in  rape  proper,  less  positive  opposition  will  be  required 
from  an  immature  girl  than  from  an  adult.^ 

§  485.  Oar  statutes  —  (Name  of  offense). —  Most  of  our 
statutes  either  include  the  carnal  abuse  of  female  children 
under  the  name  of  \^  rape,"  or  so  connect  it  in  a  single  sentence 
with  rape  proper  that  the  courts  call  it  by  this  name.'  Speci- 
men enactments  are :  ^'  If  any  person  carnally  know  a  female 
of  the  age  of  twelve  years  or  more,  against  her  will,  by  force, 
or  carnally  know  a  female  child  under  that  age,  he  shall  be,  at 
the  discretion  of  the  jury,^  punished  by  death,  or  confined  in 
the  penitentiary  not  less  than  ten  nor  more  than  twenty 
years."  •    "  Every  person  who  is  convicted,  in  due  course  of 

Reed's  Ga.Crim.Law,88d-S84;  [Jones  17  Cox.  a  Q  654;  Reg.  u  Wealand. 

u  a  (Ga.),  84  S.  E.  R  174;  Davis  v.  a,  16  Cox,  a  a  402;  Reg.  u  West*  1 

81  Neb.  247,  47  N.  W.  R.  864;  a  v.  Q.  R  174;  Reg.  v.  Paul,  17  Cox,  Q  a 

Houx,  109  Ma  66i  19  a  W.  R.  86,  82  111;  Reg.  v.  Bostock,  17  Cox,  Q  Q 

Am.  St  R.  864]  700;  Reg.  tx  Tyrrell,  17  Cox,  G  a 

1  Crim.  Law,  II,  gg  1121-112&  71&] 

3  8  Chit  Crim.  Law,  814,  816.  StiU,  »  Crim.  Law,  II,  g  1124 

the  statute  which  made  punishable  ^  P.  v.  Special  Sessions,  18  Hun,  880, 

the  carnal  act  with  a  woman-child  882;  Reg.  u  Woodhurst  12  Cox,  G.  C. 

was  simply  silent  as  to  the  consent  448^ 

It  is  16  £li2L,  oh.  7,  g  4,— *<  carnally  la  v.  Johnston,  76  N.  Q  209;  Mayo 

know  and  abuse  any  woman-child  v.  a,  7  Tex.  Ap  842;  Mosely  ix  a,  9 

under  the  age  of  ten  years.'*    Crim.  Tex.  Ap  187;   Givens  v,  Coul,  29 

Law,  n,  g  1112L    [For  the  Criminal  Grat  880;  Greer  tt  a,  60  Ind  287,  [19 

Law  Amendment  Act  1886  (48  and  Am.  R.  709;]  Lawrence  u  Com.,  80 

49  Vict,  oh.  69,  g  6),  in  relation  to  Grat  846. 

carnal  knowledge,  see  Reg.  t^  Will-  *  Givens  u  Cool,  WLjgra* 
iams,  1  Q.  a  820;  Reg.  ti.  Waite, 
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law,  of  ravishing  and  carnally  knowing  any  female  of  the  age 
of  ten  years  or  more,  by  force  and  against  her  will,  or  who  is 
convicted  ii\  like  manner  of  unlawfully  and  carnally  knowing 
and  abusing  any  female  child  under  the  age  often  years,  shall 
suffer  death."  ^  The  statutes  differ,  as  do  these  two,  in  some 
making  the  age  ten  and  others  twelve.  And  there  are  some 
other  differences.  The  punishments  are  not  generally  so  heavy 
as  the  above. 

§  486.  Indictment. —  One  cannot  be  convicted  of  this  of- 
fense on  an  indictment  in  the  ordinary  form  as  for  a  rape  on 
an  adult.^  There  must  be  an  allegation  of  the  age,'  which 
means  the  age  at  the  time  of  the  commission  of  the  offense,  not 
at  the  time  of  the  finding  of  the  indictment.^  Such  aver- 
ments as  "  with  force,"  "  against  her  will,"  and  "  ravish  "  are 
unnecessary ;  *  though,  if  inserted,  they  may  be  treated  as  sur- 
plusage.*   In  other  respects  the  statutory  words  should  be  pur- 

^S.  V,  DaDcy,  83  N.  C.  608.    [See  sent,  unohastity,  or  defendant's  in- 

Blanks  v,  Coxxl  (Ky.),  48  S.  W.  R.  161.]  tention  not  to  use  force,  be  received. 

2  Greer  v.  8.,  50  Ind.  267,  [19  Am.  R  P.  v.  Knight  (GaL),  48  Paa  R  6;  P.  v. 

709;]  Yasser  v.  a,  05  Ala.  264.    And  Rangold,  113  OaL  G69,  44  Fto  R  107; 

see  Williams  v.  a,  1  Tex.  Ap.  90,  [28  P.  v.  Roach  (Cal.),  61  Pac.  R  574;  a 

Am.  R  899;  Warner  v.  a,  54  Ark.  v,  Ernest,  150  Ma  847,  51  a  W.  R 

660,  17  a  W.  R  6;  Bonner  v,  a,  65  688;  a  v.  Duffey,  128  Ma  549, 81  a  W. 

Miss.  298,  8  a  R  66a   But  there  may  R  98;  P.  v.  Goullette,  82  Mich.  86,  45 

be  a  joinder  of  two  counts  in  the  N.W.  R  1124;  P.  v.  Sohoonmaker,  117 

same   indictment  for  the   two   of-  Mich.   190,  75  N.  W.  R  489;   a  v. 

fenses,  or  the  two  offenses  may  even  Bowser,  21  Mont  188,  58  Paa  R  489; 

be  joined  in  one  count.    Nicholas  v,  Myers  v.  a,  54  Neb.  297,  74  N.  W.  R 

a,  28  Tex.  Ap.  817,  5  a  W.  R  289;  605;  Proper  v,  a,  85  Wis.  615.  55  N. 

Sharp  V.  a,  15  Tex.  Ap.  174;  Taylor  W.  R  1035;  a  r.  Frazier,  54  Kan.  719, 

V.  a,  24  Tex.  Ap.  299,  6  a  W.  R  42;  89  Paa  R  819;  Gonzales  v.  8.  (Tex. 

a  V,  Houx,  109  Ma  654,  19  a  W.  R  Cr.  R),  81  a  W.  R  371;  Rodger  v.  a, 

85,  82  Am.  St  R  686.]  30  Tex.  Ap.  510,  17  a  W.  R  1077; 

9  Ante,  %  484;  Com.  v.  Sugland,  4  Exon  v.  S.  (Tex.  O.  R),  88  a  W.  R 

Gray,  7;  Mosely  v.  a,  9  Tex.  Ap.  187;  886;  Buchanan  v.  8.  (Tex.  Cr.  R),  52 

Rex  V.  Wedge,  5  Car.  &  P.  298;  Reg.  a  W.  R  769;  Coates  v.  a,  50  Ark.  830, 

V.  Nicholls,  10  Cox,  O.  C,  476;  S.  v.  7  a  W.  R  804;  S.  u  McCaffrey.  63 

Storkey,  68  N.  C.  7;  O'Meara  v,  a,  17  Iowa,  479,  19  N.  W.  R  831;  Com.  r. 

Ohio  St  616;  Reg.  v.  Martin,  9  Car.  Murphy,  165  Mass.  66,  42  N.  E.  R  504, 

&  P.  215.    See  Reg.  v.  Shott,  3  Car.  A  62  Am.  St  R  496,  80  L.  R  A.  734; 

K  206;  Bowles  v.  S.,  7  Ohio  (2d  pt),  Porter  v.  P.,  158  IIL  370,  41  N.  E.  R 

24a  886;  a  V.  Smith,  9  Houst  588,  88  AtL 

«Monoughan  v.  P.,  24  ILL  340.  R  441.] 

B  a  u  Black,  63  Me.  210;  a  v.  Smith,       «  McComas  v.  a,  11  Ma  116.    And 

Phillips  (N.  a),  802;  a  u  Jarger,  66  see  a  v.  Erickson,  45  Wi&  86;  [8,  v. 

Ma  17a    [Nor  will  evidence  of  con-  Home,  20  Oreg.  485,  26  Paa  R  665; 
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sned  according  to  the  rules  goveming  other  indictments  on 
statutes,^  and  no  more  will  be  required.' 

§  487.  ^^  Carnally  know  "  — ''  Abase." — Plainly,  if  the  stat- 
ute has  the  words,  in  the  alternative,  ^^  carnally  know  (tt  abuse," 
either  of  them  in  the  indictment,  or  both  connected  by  aaidj 
will  suffice.'  ^^  Abuse,"  in  this  connection,  means  an  injury  to 
the  genital  organs  and  no  other.*  The  expression  '^  carnally 
know,"  therefore,  referring  to  a  girl  of  this  tender  age,  includes 
all  that  is  meant  by  ^^  abuse,"  and  more.  So  that,  under  the 
English  statute  of  24  and  25  Yict.,  ch.  100,  §  50,  the  words  of 
which  are  '^ carnally  know  an^  abuse,"  it  is  adjudged  sufficient 
for  the  indictment  to  say  simply  "  carnally  know."* 

§  488.  What  the  carnal  knowledge. —  The  carnal  knowledge 
required  in  this  offense  is  the  same  as  in  rape  proper,  explained 
in  another  connection.*  There  must  be  res  in  r«,  but  to  no 
particular  depth,  and  the  hymen  need  not  be  broken.^  ^^  I  shall 
leave  it,"  said  Parke,  B.,  "  to  the  jury  to  say  whether,  at  any 

S.  V.  Mahoney  (Mont),  61  Fac  R.  647;  oarnal  knowledge  of  a  female  child, 

8.  V.  Qrossbeim,  79  Iowa,  75, 44^ N.  W.  named  A.,  sheathe  said  A.,  then  being 

R.  541 ;  S.  t7.  Eberline,  47  Kan.  155,  27  under  ten  years  of  age,  to  wit,  of  the 

Paa  R  889;  Qibeon  v.  a,  17  Tex.  Api  age,'* eta  P.  v.  MiUs,  17  CaL  27a  And 

574]  see  P.  u  Ah  Yek,  29  CaL  675;  [King 

1  Grim.  Pra,  I,  g§  611, 612.   [Where  «.  a,  120  Ala.  829,  25  a  R  178;  Mo> 

the  statute  is  against  carnal  knowl-  Guff  n  a,  88  Ala,  147,  7  a  R.  85,  16 

edge  of  a  female  under  the  age  of  Ahl  St  R.  25;  Inman  v.  a  (Ark.),  47 

fifteen  years,  "other  than  the  wife"  a  W.  R  558;  Asher  v.  Terr.,  7  OkL 

of  the  perpetrator,  the  indictment  188,  54  Paa  R  445;  Young  v,  Terr, 

must  negative  the  fact  that  the  fe-  (OkL),  68  P&a  R.  724;  Holton  v.  a,  28 

male  was  the  wife  of  defendant  Fla.  808,  9  a  R.  716;  a  a  Hairston, 

Riceua,87Tez.Cr.R.86,38aW.R  121  N.  C  579,  28  a  K  R  492;  P.  u 

801;  Dudley  v.  a,  87  Tex.  Cr.  R  548,  Maxon,  10  N.  Y.  a  598;  Bissette  v. 

40  a  W.  R  269.    See  also  Parker  u  a,  101  Ind.  85.] 

Terr.  (OkL),  59  Pac.  R  9.    But  if  the  *  Ante,  g  244    And  see  Dawkins  v. 

girl  was  over  the  age  of  fifteen  years,  a,  58  Ala.  876,  [29  Am.  R  754.] 

the  indictment  need  not  contain  the  ^  Dawk  ins  v.  a,  58  Ala.  876»  [29  Aul 

negative.  Cardenas  tx  a  (Tex.  Cr.  R),  R  754.  See  Fields  v.  a,  89  Tex  Cr.  R 

40  a  W.  R  980.]  488,  46  a  W.  R  814] 

>a   tx   Black,   auprcu     And    see  » Reg.  v.  Holland,  16  Law  T.  (N.  a) 

O'Rourke  u  a,  8  Tex  Ap.  70.   Where  536, 15  W.  R  879,  10  Cox,  a  G  47a 

the  words  of  the  statute  were  "shall  [See  Buchanan  v,  a  (Tex.  Cr.  RX  52 

have  carnal  knowledge  of  any  female  a  W.  R  769.] 

child  under  the  age  of  ten  years,  *Crim.  Law,  II,  §§  1127-118^ 

either  with  or  without  her  consent'*  'Brauer  u  a,  25  Wis.  418;  [P.  «. 

it  was  adjudged  sufficient  to  allege  Courier,  79  Miph.  866^  44  N.  W.  R 

that  the  defendant,  on,  eta,  at,  eta,  571.] 
'<  did  unlawfully  and  feloniously  have 
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time,  any  part  of  the  virile  member  of  the  prisoner  was  within 
the  labia  of  the  pudendum  of  the  prosecutrix;  for,  if  ever  it 
was,  no  matter  how  little,  that  will  be  suflScient  to  constitute 
a  penetration."^  The  jury  may  infer  the  penetration  from  cir- 
cumstances, without  direct  proof.'  A  court  that  deems  emis- 
sion essential  in  rape  will  hold  it  to  be  so  also  in  carnal  abuse,' 
unless  the  statute  provides  the  contrary.^ 

§489.  What  the  ^^  abuse-"— The  meaning  of  the  words 
^^  carnal  abuse  "  we  have  already  seen.*  Most  of  the  American 
statutes,  and  the  English,  connect  them  to  ^^  carnal  knowledge  " 
by  the  copulative  "  and ; "  so  that,  without  the  carnal  knowl- 
edge, there  is  no  more  than  an  attempt,  whatever  the  ^^  abuse  " 
which  comes  short.  But  evidently,  where,  as  in  some  of  our 
states,  the  disjunctive  "  or "  occurs  in  the  statute,  there  may 
be  the  complete  offense  though  the  effort  at  penetration  was 
unsuccessful.* 

§  490.  Mistake  of  gIrPs  age. — While,  within  principles  ex- 
plained in  another  connection,  no  one  is  ever  punishable  for 
any  act  in  violation  of  law  whereto,  without  his  fault  or  care- 
lessness, he  was  impelled  by  an  innocent  mistake  of  facts,^  this 
rule  does  not  free  a  man  from  the  guilt  of  this  offense  by  rear 
son  of  his  believing,  on  whatever  evidence,  that  the  girl  is 
above  the  statutory  age.*  His  intent  to  violate  the  laws  of 
morality  and  the  good  order  of  society,  though  with  the  con- 
sent of  the  girl,  and  though  in  a  case  where  he  supposes  he 
«hall  escape  punishment, satisfies  the  demands  of  the  law,*  and. 
he  must  take  the  consequences. 

§  491.  Proof  of  girPs  age. —  The  age,  which,  we  have  seen,** 
must  be  averred,  must  also  be  proved."    The  girl  may  be  a  wit- 

iRes^  DL  Idnes,  1  Car.  A  K.  808.  judge  dissenting;  S.  v,  Newton,  44 

'Bzauer  v.  8.,  mprcu  Iowa,  46;  [P.  v.  Ratz,  115  OaL  18S,  46 

•a  V.  Gray,  8  Jones  (N.  (1\  170;  Ffta  B.  015;  a  v.  Baskett,  111  Mo. 

[Reg.  V.  Marsden,  2  Q.  &  14a]  271, 10  a  W.  &  1007;  a  v.  Hoax,  100 

«  WaUer  v.  a,  40  Ala.  825^  Ha  (MK  10  a  W.  R.  86, 82  Am.  8t  R. 

Mnte.84d7.  686.] 

•  Dawkins  u a, 58  AJa.  876, [20  Am.  ^Crim.  Law,  I,  g§  827,  880-884 
R.  764    See  Chambers  v.  &.,  46  Neb.  lo  Ante,  g  486. 

447,  64  N.  W.  R.  107a]  "  Grim.  Pro.,  H,  § 076;  Rex  t;. Wedge, 

7  Grim.  Law,  I,  §§  801-810.    And  6  Car.  &  P.  208;  Reg  v.  Weaver,  Law 

«ee  particularly  the  long   note  at  R.  2  C.  C.  85, 12  Cox,  C.  C.  527;  [a  v. 

§  803a.  Houx,  100  Ma  654  10  a  W.  R.  85^  82 

•  Lawrenoe  u  a,  80  Grat  845,  one  Am.  St  R.  686.] 
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ness  to  her  own  age.*  Or  her  mother  may  testify  to  it*  Or 
the  records  of  births  and  of  baptisms  may  be  resorted  to,  with 
accompanying  evidence  of  identity.'  Or,  in  the  absence  of 
better  proof,  there  may  be  introduced  family  discussions,*  and 
even  expert  evidence.' 

III.  Attempts. 

§  492*  Statutory^  in  rape  proper. — Though  the  attempt  ta 
commit  a  rape,  whether  under  a  statute  or  the  common  law,  is 
a  common-law  misdemeanor,*  some  of  our  states  have  likewise 
statutes  under  which  it  is  punishable.  The  indictment  must, 
as  in  other  cases,^  substantially  cover  the  essential  terms  of  the 
statute."    But, — 

§  493,  ^^  Commit."  — The  omission  of  the  word  "oomnut," 
which  is  in  the  California  enactment,  has  been  adjudged  not  to 
be  fatal.*    And  — 

§  494.  Actual  violence. —  Where  the  statutory  terms  were, 
^^  with  actual  violence  make  an  assault  upon  the  body  of  any 
female  with  intent  to  commit  a  rape,"  it  was  held  sufficient  to 
allege  that  the  defendant,  with  force  and  arms,  did  make  an  as- 
sault on  6.,  a  single  woman,  and  her  did  then  and  there  beat, 
wound  and  ill-treat,  with  intent  violently,  and  against  her  will, 
her  feloniously  to  ravish  and  carnally  know.  The  idea  of 
"actual "  violence  was  sufficiently  conveyed  without  the  word.*^ 

1  Weed  t;.  a.  55  Ala.  18;  Hill  v.  Eld-  «  Crim.  Law,  I,  §§  727,  728,  788, 73«, 

ridge,  126  Masa  234;  [Q  u  Hollis,  170  746,  762,  772;  II,  §  1186. 

Masa  483,  49  N.  E.  R  682;  S.  v.  Bow-  Mn^e, {^486. 

ser,  21  Mont  183,  58   Pao.  R.  179;  ^  Crim.  Pro.,  II,  §  076.    And  see 

Dodge  V.  a,  100  Wis.  294,  75  N.  W.  K  Greer  u  a,  50  Ind.  267,  [19  Am.  R. 

954.]  709;  Hall  v.  a,  40  Neh.  820,  58  N.  W. 

«Reg.  V.  Nioholls,  10  Cox,  C.  C.  476;  R  929;  a  t;.  Harney,  101  Ma  470, 14 

[Lawrence  v.  a,  85  Tex.  Cr.  R  114,  a  W.  R  657;  Proctor  v.  Terr.  (Okl.). 

82  a  W.  R  539.]  60  Paa  R  275;  Com.  v.  Haokett,  170 

>  Rex  V,  Wedge,  supra;  Reg.  v.  Wea-  Mass.  194,  48  N.  E.  R  1087.] 

ver,  supra,    [The  physician  who  at-  ^  p.  v.  Girr,  53  Cal.  629. 

tended  her  birth ;  and  he  may  refresh  ^^  a  v.  Wells,  81  Conn.  210.  [See  also 

his  memory  by  reference  to  his  cash  Hanes  v.  S.  (Ind.),  57  N.  E.  R  704: 

book.    P.  V.  Vann  (CaL),  61  Pac  R  Rookey  v,  a,  70  Conn.  104»  88  A^L  R 

77a]  911;  a  V.  Carnazy,  106  Iowa,  488,  76 

<Reg.  t;.  Hayes,  2  Cox,  G.  C.  226;  N.  W.  R  805;  &.  v.  Frazier,  58  Kan. 

Bain  v.  a,  61  Ala.  75.  87,  86  Pac  R  58, 42  Aol  St  R  274;  a 

»a  tx  Smith,  Phillips  (N.  C),  80a  v.  Daly,  16  Greg.  240, 18  Paa  R  857.] 

And  see  S.  v.  Griffith,  67  Ma  287;  1 

GreenL  Ev.,  g§  104^  116,  493. 
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§  496.  In  carnal  abnse  —  (Consent).—  The  carnal  act,  com- 
mitted on  a  female  child,  is  carnal  abuse  where  she  consents,^ 
but  it  is  ordinary  rape  where  she  does  not.*  Still,  in  the  former 
case,  the  same  as  in  the  latter,  there  may  be  an  indictable  at- 
tempt;' as,  for  example,  where  the  man's  effort  at  penetration 
fails.*    But,— 

§  496.  Assault  with  intent. — While  the  common  form  of  at- 
tempt to  commit  the  ordinary  rape  is  by  an  assault  with  such 
intent,'  and  on  an  indictment  for  rape  there  n^ay  be  a  conviction 
of  assault  if  no  technical  rule  prevents,*  in  matter  of  principle, 
and  by  the  better  judicial  determinations,  there  cannot  be,  under 
the  common-law  rules,  an  assault  with  intent  to  have  the  crim- 
inal carnal  knowledge  of  a  girl  with  her  consent ;  because,  by 
the  common  law,  yiolence  consented  to  is  not  an  assault,^  and 
the  statute  which  makes  her  consent  immaterial  in  defense  of 
the  carnal  knowledge  does  not  extend  also  to  the  assault.*  Still, 
in  respect  of  the  evidence,  on  the  question  of  an  assault,  youth, 
inexperience  and  subjection  in  the  child  will  be  taken  into  the 
account ;  and  often  a  very  small  circumstance  will  be  permitted 

^Ante,  ^§485,  486;   Lawrence  «.  338,  82  Paa  R.  8;  P.  v,  Gardner,  98 

Cool,  80  Grat  846;  P.  u  McDonald,  0  CaL  127, 83  Paa  R.  88a  See  Reagan  v. 

Mioh.  160;  Givens  u  Com.,  29  Grat  a,  28  Tex.  Ap.  227, 12  S.  W.  R  601, 19 

88a  Am.  St  R.  888;  McAvoj  vl  &  (Tex. 

2^ii^§482;av.WordM,46Cann.  Or.  R.),  61  a  W.  R.  928;  Ford  v.  a 

849;  [a  tn  Jackaon  (N.  J.  L.X  46  AtL  (Tbx.  Cr.  RX  58  a  W.  R.  846.] 

R  764]  7  Crim.  Law,  I,  §  260;  II,  §§  86,  86; 

*  Grim.  Law,  I,  g  762 ;  Reg.  v.  Beale,  [a  v.  Wheat,  63  Vt  678, 22  AtL  R720.] 
Law  R  1  a  a  10;  Wniiams  v,  a,  47  *  Rex  v,  Oockbum,  8  Cox,  C.  a  648; 
Mies.  609;  a  u  Johnston,  76  N.  G  209,  a  v.  Pickett  H  Nev.  255,  [21  Am.  R 
211;  Givens  v.  Com.,  euprcu  754:]  Reg.  v.  Roadley,  14  Cox,  C  C 

*Anie,  g§  488»  489;  [Glover  v.  Com.,  463;  Reg.  v.  Guthrie,  Law  R  1  C.  a 

86  Va.  882, 10aE.R420;  Allen  v.a,  241;  Reg.  v.  Martin,  2  Moody,  123,  9 

86  Tex.  Cr.  R  881,  87  a  W.  R  429.]  Car.  fc  P.  218;  Reg.  v,  Johnson,  Leigh 

*Crim.  Law.  I,  §§  788,  786,  746, 766.  &  C.  682,  10  Cox,  C,  C,  114;  Reg.  v. 

•  Reg.  V,  Guthrie,  Law  R  1  C.  C.  Day,  9  Car.  Sc  P.  722;  Reg.  u  Read,  2 
241.  That  is,  where  the  indictment  Car.  &  K.  957, 1  Den.  C.  C.  877, 3  Cox, 
oontains,  as  it  oommonly  doee,  an  al-  C.  G  266;  Smith  v.  S.,  12  Ohio  St  466, 
legation  of  assault  See  Reg.  u  Allen,  [80  Am.  D.  866;  Whitcher  v.  a,  2 
9  Moody,  179,  9  Oar.  ft  P.  621;  [a  v.  Wash.  286,  26  Paa  R  268;  Wanen  v. 
Hearsey,  60  La.  An.  878,  28  S.  R  872;  S.,  88  Tex.  Or.  R  162, 41  a  W.  R  685; 
a  V.  SuiliTan,  68  Vt  640,  36  AtL  R  Harden  n  a,  89  Tex.  Cr.  R  426,  46 
479;  Golden  v.  a,  104  Ga.  649, 80  a  £.  a  W.  R  803;  Morgan  v.  a  (Tex.  Cr. 
R  749;  Gaskin  v.  a,  106  Ga.  681,  81  R),  60  a  W.  R  7ia  But  see  note  6, 
a  E.  R  740;  P.  u  Stewart  97  CaL  p,  418,  infra.] 
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to  overcome  the  apparent  consent.^  And  a  consent  procared 
by  fraud  is  no  defense;  so  that,  when  a  man  who  had  vene- 
real disease,  and  knew  it,  induced  a  girl  of  thirteen,  ignorant 
of  his  condition,  to  consent  to  a  connection  by  which  she  was 
infected,  this  was  ruled  to  a  jury  to  be  an  indecent  assault.* 
Afortiariy  a  consent  obtained  by  intimidation  will  be  no  de- 
fense.'   And, — 

§  497.  Statutory  changes. — In  England,  a  statute  passed  in 
1880^  makes  it  ^^/lo  defense  to  a  charge  or  indictment  for  an 
indecent  assault  on  a  young  person  under  the  age  of  thirteen 
to  prove  that  he  or  she  ponsented  to  the  act  of  indecency." 
Moreover, — 

§  498.  Contrary  doctrine, —  Some  of  our  American  courts, 
without  express  statutory  aid,  have  held  that  the  girl's  legal 
incapacity  to  consent  to  the  carnal  act  extends  also  to  render 
her  incapable  of  consenting  to  the  violence  which,  in  the  ab- 
sence of  her  consent,  would  by  all  be  deemed  to  constitute  an 
indecent  assault.  So  that,  by  these  opinions,  there  may  be 
a  conviction  for  assault  with  intent  to  commit  carnal  abuse.' 
Still,— 

§  499.  Punishable  as  attempt.— Though,  by  what  we  have 
seen  to  be  the  better  doctrine,  the  law  does  not  term  this  act 
an  assault,  by  reason  of  the  girl's  consent,  it  is,  in  states  where 
there  are  common-law  crimes,  indictable  as  an  attempt  to  com- 
mit the  substantive  offense.*    But  in  a  state  where  there  are 

iCrim.  Law,  II,  §  86;  Beg.  «.  Day,  110, 40  Pac.  R.  889;  EarreU  u  a,  54 

0  Car.  &  P.  722;  Reg:  u  MoGavaran,  N.  J.  U  416,  24  AtL  R  728;  In  re 

6  Cox,  a  a  64  Lloyd,  51  Kan.  501,  88  Paa  R.  807. 

tReg:  V.  Bennett,  4  Fost  &  F.  1105.  See  Comer  v.  a  (Tex.  Cr.  R.),  20  a 

s  Reg.  u  Woodhurst,  12  Cox,  a  G  W.  R.  547;  CaUison  v.  a,  87  Tex.  Cr. 

44a  R.  211,  80  a  W.  R.  800;  Croomes  v.  a 

448  and  44  Vict,  oh.  45,  §  2.  (Tex.  Cr.  R),  51  a  W.  R  924.    The 

^  P.  u  McDonald,  9  Mioh.  150, 152,  last  case  distinctly  discredits  EEarden 

158;  a  v.  Dancy,  83  N.  0.  608;  a  v.  v.  a  (cited  p^  417,  note  8)  as  miscon- 

Johnston,  76  N.  C.  209;  Hays  v.  P.,  1  struing  the  act  of  1895.  See  Stephens 

HUI  (N.  T.),  851;  Singer  v.  P.,  18  Hun,  i;.  a,  107  Ind.  185,  8  N.  R  R  94,  hold- 

418;  Brown  u  a,  6  Bax.  422;  [P.  n  ing  that  consent  is  a  defense  in  as- 

Laurintz,  114  CaL  628, 46  Paa  R  618;  sault  with  intent,  and  Murphy  v.  a, 

a  V.  Wray,  109  Ma  594, 19  a  W.  R  120  Ind.  115,  22  N.  R  R  106,  overrui- 

86;  a  V,  Grosheim,  79  Iowa,  75,  44  N.  ing  that  case.] 

W.  R  541;  Poison  u  a,  185  Ind.  519,       ^  Ante,  §  495;    Reg.  v.  Martin,  2 

85N.  E.R  901;  a  u  Sargent,  82  Greg.  Moody,  128,  9  Car.  &  P.  218;  Reg.  tx 
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no  common-law  crimes  itris  not  so  indictable;  and,  in  the  ab- 
sence of  a  statute  to  meet  the  case,  the  offender  mnst  escape.^ 

Beale,  Law  R.  1  a  G.  10;  Reg.  u  By-  R.  61;  Dockery  ti  a»  85  Tex.  Gr.  R 

land,  11  Coz,  a  a  lOt    [As  to  dis-  487,  84  a  W.  R.  281;  a  «^  Smith,  9 

tinctions  between  attempt  and  as-  Houst  588,  88  AtL  R.  441    See  also 

sanlt  with  intent,  see  Taylor  u  a,  22  Brown  v.  a,  27  Tex.  Ap.  880, 11  a  W. 

Tex.  Ap.  529,  8  a  W.  R  758,  58  Am.  R  412;  Jenkins  t\  a,  84  Tex.  Cr.  R 

R  656;  Milton  v.  a,  28  Tex.  Api  204^  201,  29  a  W.  R  107a] 

4aW.R574;  MoAdoo u a, 85 Tex.  iSmith«La,12OhioSt46Qp[B0Am. 

Cr.R608,84aW.R955,60AnLSt  D.  866,] 
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CHAPTER  XXXV. 

STATUTORY  ASSAULTS  AND  BATTERIEa 

§  600.  In  general. —  Under  statutes  in  most  of  our  states^ 
the  assaalt  or  battery  which  they  create  or  define  does  not  dif- 
fer from  the  same  at  the  common  law.  And  then  plainly  enough 
the  indictment  is  good  which  follows  the  common-law  form, 
except  in  concluding  against  the  statute.    But, — 

§  601«  Statutes  differing  from  common  law. — In  two  or 
three  of  our  states,  and  perhaps  more,  there  are  statutes  con- 
siderably departing  from  the  common-law  definitions  of  these 
offenses.    Thus, — 

§  612.^  Indiana. —  In  Indiana,  '^  an  assault  is  an  unlawful  at- 
tempt, coupled  with  a  present  ability,  to  commit  a  violent  in- 
jury on  the  person  of  another,"  etc.*  "  Every  person  who  in  a 
rude,  insolent  or  angry  manner  shall  unlawfully  touch  another 
shall  be  deemed  guilty  of  an  assault  and  battery,"  etc.'  Here 
the  departures  from  the  common  law  are  considerable.  For 
example,  under  the  common  law,  any  unlawful  touching  of  one 
against  his  will  and  with  intent  to  injure  constitutes  a  battery;  * 
but  not  so  under  this  statute.  The  statutory  battery  occura 
only  where  the  touching  is  rude,  or  is  insolent,  or  is  angry.* 
Again,  the  present  ability  to  inflict  an  injury  is  not  necessary 
to  an  assault  at  the  common  law,*  but  it  is  indispensable  in  this 
statutory  assault.^    Therefore  — 

§613.  Indictment  in  Indiana. —  The  courts  of  this  state 
hold  the  common-law  form  of  the  indictment  to  be  inadequate 
under  this  statute.    ^'  Since  the  legislature,"  said  Downey,  J., 

1  g§  501^11  omitted  from  this  edi-  *  S.  «.  Wright,  supra;  Howard  v. 

tioiL  a,  67  Ind.  401 ;  Slusser  u  a,  71  Ind. 

SActof  Deo.2, 1865,  8Ind.St258;  280. 

a  V.  Hubbe,  68  Ind.  416.  •  Crim.  Law,  II,  §  82l 

>  2  Qav.  A  H.  459,  §  7;  a  vi  Wright,  7 Howard  v,  a,  supra;  Cutler  «.  a, 

52  Ind.  807.    Compare  these  definl-  69  Ind.  800.    [See  also  a  u  Godfrey* 

tions  with  Crim.  Law,  II,  g  28  and  17  Oreg.  800,  20  Paa  R.  625,  11  Am. 

note,  §  7a  St  R  880;  Thomas  ti.  a,  99  Ga.  88,  26- 

« Crim.  Law,  n,  §  72l  a  R  R.  748.] 
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'^  has  furnished  a  definition  of  an  assault,  and  thus  placed  it  in 
the  same  category  with  other  defined  offenses,  we  must  apply^ 
in  prosecutions  for  that  offense,  the  same  rule  which  is  applied 
to  prosecutions  for  other  offenses;  that  is,  that  the  offense  must 
be  described  according  to  its  statutory  definition  by  stating  all 
the  facts  necessary  to  show  that  the  act  is  in  violation  of  the 
statute."^  For  example,  the  present  ability  must  be  alleged.' 
And  a  battery  must  be  averred  to  have  been  rude,  or  insolent, 
or  angry, —  a  part  of  the  statute  which  cannot  be  omitted.'  In 
general,  it  will  suffice  to  follow  simply  the  statutory  terms.^ 
Now, — 

§  614*  On  principle^ —  this  Indiana  doctrine  as  to  the  allega- 
tion would  seem  just  in  a  state  into  whose  jurisprudence  the 
common  law  did  not  enter  as  an  element.  But  the  common  law 
has  made  it  a  sufficient  allegation  of  the  act  in  this  offense, 
that,  as  to  the  assault,  the  defendant  ^^  did  make  an  assault '' 
on  a  person  named ;  and,  as  to  the  battery,  ^^  did  beat,  wound 
and  ill-treat "  him.*  This  form  of  the  allegation,  dispensing 
with  the  particulars  and  not  following  a  definition,  the  com- 
mon law  has,  to  repeat,  made  adequate.  And  there  is  in  prin- 
ciple no  different  or  greater  reason  why  the  allegation  should 
be  required  to  pursue  the  terms  of  this  statutory  definition, 
where  the  offense  is  under  it,  than  the  terms  of  the  common- 
law  definition  where  the  offense  is  at  common  law.  To  say 
that  the  defendant  "  did  make  an  assault "  would  mean  that 
he  did  what  the  law  deems  to  be  such ;  and,  even  under  the 
common  law,  the  allegation  would  differ  in  its  meaning  in  our 
different  states  according  to  the  varying  opinions  of  the  tribu- 
nals. In  Indiana  it  would  signify  an  assault  as  defined  by 
the  statute  under  the  interpretation  of  the  courts.  And  this 
kind  of  doctrine  pervades  our  American  procedure.  Where 
the  common  law  requires  the  indictment  to  follow  a  definition, 

1  AdeU  «.  a,  84  Ind.  648^  545,  54a  688,  41  Am.  St  B.  408,  90  Lw  R  A. 

s a  u  Hnbbs,  58  Ind.  416,  416;  How-  86a] 

ard  «.  a,  67  Ind.  401.  ^Malone  tx.  a,  14  Ind.  819;  a  vl 

«a  V.  Wright,  52  Ind.  807;  McCol-  Bougher,  8  Blaokt  807.     And  see 

ler  «.  a,  62  Ind.  428;  Slusser  v.  a,  71  Long  «.  a,  46  Ind.  582;  a  u  Ptather, 

Ind.  280;  [Knight  i\  a,  84  Ind.  78;  54  Ind.  68;  [a  uKinder,  109Ind.8M^ 

Parker  u  a,  118  Ind.  828,  20  N.  £.  B.  9  N.  R  R.  917.] 

888;  C^irr  i\  a,  185  Ind.  1»  84  N.  R  B.  sCrim.  Pro.,  II,  g§  55,  56b 
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or  otherwise  specifically  set  oat  the  act,  the  question  is  of  an- 
other sort, —  already  considered.^ 

§  515.  In  Texas^ — there  is  a  similar  statute.  By  it,  the 
ability  to  commit  a  battery  was  once,  as  in  Indiana,  an  element 
in  assault; '  but  it  has  been  eliminated  by  a  subsequent  revis- 
ion.' The  author  has  not  observed  that  the  Indiana  form  of 
the  indictment  has  been  required ;  *  and  indeed  the  common- 
la  w  form  appears  to  have  been  adjudged  sufficient.*  It  is  not 
deemed  important  to  enter  further  into  the  particulars  of  this 
enactment* 

^Ante,  §  471  ei  9eq.  Iain  v,  &,  3Tex.  Apw 451;  Binghamu 

s McKay  «.  a,  44 Tex.  43;  Jarnigan  a,  6 Tex.  Ap.  169;  Hadaon «. a, 6Tex. 

n  a,  6  Tex.  Api  465;  Spears  i\  a,  2  Api  665,  32  Am.  B.  593;  Lewallen  v. 

Tex.  Apb  244  a,  6  Tex  Ap.  475;  Young  vi  a,  7  Tex. 

'Kief  i\  a,  10  Tex;  Ap^  286.    See  Api  75;  Catou  a,  4Tex.  Api87;  Mo 

Gann  «.  a  (Tex.  Cr.  B.),  40  a  W.  B.  Oregor  tx  a,  4  Tex  Api  599;  Schen- 

725.  ault  u  a,  10  Tex.  Ap.  410;  Bowden 

«  Atkins  tx.  a,  11  Tex.  Apw  8^  12;  Mo-  tx  a,  2  Tex.  Ap^  5&  [See  a  ix  Cox,  43 

Gee  VL  a,  5  Tex.  Ap^  49a  Ma  Apw  828;  Wagner  «.  a,  48  Neb.  1^ 

•a  u  Hartman,  41  Tex.  562L  61  N.  W.  B.  85;  a  «.  Harris^  120  N. 

•Johnson  i\  a,  48  Tex.  576;  Don-  a  577, 26  a  E.  B.744] 
aldson  ti  8b,  10  Tex.  Ap^  807;  Chamber- 
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BOOK  VI. 

OFFENSES  MORE  PURELY  STATUTORY. 


CHAPTER  XXXVL 

POLYGAMY. 

8  677, 67&  Introduction. 
679-597.  Law  of  the  ofFenaa 
698-613.  The  procedure. 

§577.^  Name  of  offense— (Bigamy  polygamy).— The  of- 
fense now  to  be  treated  of^  consisting  of  a  formal  entering  into 
of  a  marriage  while  a  former  one  remains  undissolved,  is  by 
some  termed  bigamy.  In  the  canon  law  a  bigamist  was  one 
who  married  a  second  time,  whether  the  former  consort  were 
living  or  not,  or  married  a  widow ;  and  there  were  seven  dis- 
tinct connections  by  which  it  might  be  committed,  so  as  to 
create  an  incapacity  for  orders.'  It  is  better,  therefore,  in 
writing  of  the  different  offense  now  to  be  explained  to  employ 
the  equally  appropriate  word  polygamy.' 

§  678.  How  chapter  divided. — We  shall  consider,  L  The 
law  of  the  offense ;  II.  The  procedure. 

L  Law  of  the  Offensib. 

§  679.  Under  unwritten  law. —  By  the  common  law  it  was 
not  punishable  to  marry  a  second  time  during  the  life  of  the 
matrimonial  partner,  or  to  cohabit  under  such  second  mar- 
riage.^   Yet  it  was  a  canonical  offense.*    And, — 

§§  616-676  omitted  from  this  edi-  of  congress,  March  23, 1883  (23  Stat 

tion.  80,  ch.  47,  §  1\  where,  in  amending 

sPoynter.  Mar.  A  Div.  142;  4  BL  the  former  act  (R  a  6432),  the  word 

Com.  168,  note.  **  bigamy  "  was  stricken  out  and  "  po- 

*  Shelf ord,  Mar.  &  Div.  224;  1  East,  lygamy  "  substituted.] 

P.  a  464;  20  How.  St  Tr.  868,  note;  «  Crim.  Law,  I,  §g  601,  502. 

1  Bishop^  Mar.,  Div.  &  a,  §714;  Gise  i^Poynter,  Mar.  &  Div.  144.    East 

V.  Com.,  81  Pa.  St  428,  482.    [See  act  says  that  until  1604  it  was  of  "  doubt- 
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§§  580,  581.]   OFFSNBES  KOBB  PUBELT  8TATUT0BT.      [bOOK  YI. 

Early  statute. —  In  1604  it  was  by  1  Jac.  1,  ch.  11,  made  a 
felony  when  committed  "  within  his  majesty's  dominions  of 
England  and  Wales."  The  statute  exempted  out  of  its  oper- 
ation four  classes  of  persons, — those  whose  husband  or  wife 
should  have  remained  seven  years  beyond  sea,  or  the  same 
period  withAi  his  majesty's  dominions  not  known  by  the  other 
to  be  living ;  persons  '^  divorced  by  any  sentence  bad,  etc.,  in 
the  ecclesiastical  court ; "  ^  persons  whose  marriages  should  be 
declared  void  by  such  court ;  and  lastly,  those  who,  when  mar- 
ried, were  "  within  age  of  consent." 

§  580.  As  common  law  with  us. —  The  date  of  this  statute  is 
two  years  anterior  to  the  earliest  colonial  settlement  in  this  coun- 
try,—  that  at  Jamestown,  Virginia,  in  1606.'  In  substance,  it 
supplied  a  need  which  was  the  same  in  the  colonies  as  in  the 
mother  country.  But  by  its  terms  it  was  local  to  England  and 
Wales,  and  the  efficacy  of  a  part  of  its  provisions  depended  on 
the  action  of  ecclesiastical  courts,  which  were  never  established 
with  us ;  so  that,  on  general  reasoning,  it  is  difficult  to  place 
it  among  the  laws  which  came  to  us  from  the  mother  country. 
Still  it  was  so  accepted  in  the  Maryland  colony,  there  having 
been  prosecutions  under  it  as  early  as  1682.  Afterward,  in 
1706,  a  colonial  statute  expressly  made  it  of  force ; '  and  thus  it 
became  law  in  the  District  of  CJolumbia.*  Elsewhere,  in  our 
states,  we  appear  to  have  no  judicial  recognition  of  it  For 
example,  it  is  not  mentioned  by  the  judges  among  the  British 
statutes  in  force  in  Pennsylvania.* 

§  681.  Later  English  legislation  —  has  cured  some  defects  in 
this  early  statute.  The  present  one  is  24  and  25  Yict.,  ch.  100,  §  57 ; 
but  it  dijBTers  in  nothing  essential  from  9  Geo.  4,  ch.  31,  §  22,  which 
it  supersedes.  Its  terms  are,  quoting  from  the  statute  of  Qeorge, 
that  ^^  if  any  person,  being  married,  shall  marry  any  other  person 
during  the  life  of  the  former  husband  or  wife,  whether  the  second 

fill  temporal  cognizance; "  but  so  but  not  repealed,  by  the  act  of  1809^ 
early  as  Stat  4  Edw.  1,  ch.  5,  cle  bigor  chapter  18a    Id.,  at  pi  188. 
mw,  it  was  treated  as  a  capital  of-  *  U.  8.  cx  Jennegen,  4  Cranoh,  GL  G. 
fense,  and  ousted  of  clergy  by  that  118;  Crim.  Law,  I,  g  20a    [Bat  re- 
statute.    1  East,  P.  a  464k  pealed  by  act  of  congress  of  March  S8» 

1  Rex  V.  LoUeyp  Rusa  A  By.  287.  1882  (R  a,  §  5852);  Knight «.  U.  a,  6 

SBishop»  First  Book,  §5«.  Ap.  D.  a  t] 

*Kilty,  Repi  Stata  170;  Barber  v.  > Report  of  Judges^ 8  Binn. 6M, eS8^ 

a,  50  Md.  161,  16a    It  is  modified,  62a 
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OH.  XXXVI.]  POLYGAMY.  [§§  582-584. 

marriage  shall  have  taken  place  in  England  or  elsewhere,  every 
such  offender,  and  everj  person  connseling,  etc.,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall,  etc. ;  and  any  such 
offense  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  the  county  where  the  offender  shall  be  apprehended 
or  be  in  custody,  as  if  the  offense  had  been  actually  committed 
in  that  county :  provided  always,  that  nothing  herein  contained 
shall  extend  to  any  second  marriage  contracted  out  of  Eng- 
land by  any  other  than  a  subject  of  his  majesty,  or  to  any  per- 
son marrying  a  second  time  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  for  the  space  of  seven 
years  then  last  past  and  shall  not  have  been  known  by  such 
person  to  be  living  within  that  time,  or  shall  extend  to  any 
person  who  at  the  time  of  such  second  marriage  shall  have 
been  divorced  from  the  bond  of  the  first  marriage,  or  to  any 
person  whose  former  marriage  shall  have  been  declared  void 
by  the  sentence  of  any  court  of  competent  jurisdiction." 

§  682.  American  legislation  — on  this  subject  has  substan- 
tially copied  the  later  English.  There  may  be  minor  diversi- 
ties, and  it  is  not  absolutely  identical  in  our  states.  There  is 
no  need  to  give  specimen  statutes  here,  but  something  will  be 
seen  of  them  as  we  proceed.^ 

§  688.  **  Divorce."  —  This  word,  in  the  statute  of  James,  was 
held  to  mean  divorces  from  bed  and  board  as  well  as  from  the 
bond  of  matrimony;  ^^notwithstanding,"  observes  Hawkins, 
^'  there  be  not  the  word  divorticmiuBy  but  only  the  word  aepor 
ramusy  in  the  sentence ;  because  the  statute,  being  penal,  shall 
be  construed  favorably,  and  such  separations  are  taken  for  di* 
vorces  in  common  understanding." '  Later  enactments,  in  both 
countries,  are  in  terms  to  avoid  this  construction. 

§  584.  ^^  Within  age  of  consent.'^  — What  is  the  age  pf  con- 
sent to  marriage  the  author  has  explained  elsewhere.'  This 
exception,  in  the  statute  of  James,  was  held  to  protect  as  well 
the  party  above  the  age  as  within  it;  ^^  because  the  power  of 
disagreeing  to  such  marriage  is  equal  on  both  sides."  ^ 

1  [The  orime  was  a  misdemeanor  *  1  Bishop,  Mar.,  Div.  &  &,  g§  560- 

in  North  Carolina  before  the  passage  588.    And  see  Walls  v.  S.,  82  Ark. 

of  section  988 of  the  code,  making  it  565,  570;  Beggs  v.  a,  56  Ala.  108; 

a  felony,    a  v.  Bums,  90  N.  C  707.]  Cooley  tx  a,  55  Ala.  162L 

»1  Hawki  P.  a  (Curw.  ed.),  pi  686,  *1  Hawk.  P.  a  (Curw.  ed.),  pi  686^ 

S6.  §6. 
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§§  585-587.]   OFFENSES  MOKE  PURELY  STATUTOBY.      [bOOK  VI^ 

§  686.  Place  of  first  marriage. — Marriage  being  both  a  do- 
mestic institution,  and  also  within  the  jurisdiction  of  the  law 
of  nations  and  therefore  international,  so  that  the  courts  of 
every  country  take  cognizance  of  the  marriages  in  every  other^ 
the  place  where  the  first  marriage  was  celebrated,  whether  at 
home  or  abroad,  is  immaterial;  ^  ^^ because,"  says  Hawkins,  ^^ it 
is  the  latter  marriage  that  makes  the  offense.'"    But, — 

§  686.  Place  of  second  marriage, —  Since  the  offense  consists- 
of  the  second  marriage,  it,  like  any  other  criminal  act,'  must 
transpire  within  the  locality  of  the  indictment;*  as,  says  Hale, 
if  ''  A.  takes  6.  to  husband  in  England,  and  after  takes  C.  ta 
husband  in  Ireland,  she  is  not  indictable  in  England;  because 
the  offense  was  committed  out  of  this  kingdom."*  So  that, 
with  us,  where  nothing  in  the  statute  otherwise  provides,  there 
can  be  no  criminal  prosecution  out  of  the  state  and  county 
wherein  the  second  marriage  was  solemnized.*  But  this  con- 
clusion has  been,  in  most  localities,  avoided  by  legislative  de- 
vices.   Thus, — 

§687.  Puuishlug  marriage  celebrated  abroad.— In  Eng- 
land the  modern  statutes  expressly  make  it  immaterial,  as  we 
have  seen,'  "  whether,"  in  the  case  of  a  British  subject,  "  the 
second  marriage  shall  have  taken  place  in  England  or  else- 
where." And  to  obviate  the  common-law  want  of  jurisdiction 
they  permit  the  offense  to  be  dealt  with  ^Mn  the  county  where 
the  offender  shall  be  apprehended  or  be  in  custody."  There- 
fore, where  the  two  marriages  of  an  Englishman  occurred  in 
Scotland,  it  was  held  that  he  was  properly  convicted  in  Eng- 
land under  this  provision.'  Obviously  this  statute,  thus  limited 
to  British  subjects,  is  proper  and  just,  and  conformable  to  the 
law  of  nations.    Were  it  not  thus  limited  in  terms,  the  courts 

1 1  Bishop,  Mar.,  Div.  &  a,  §§  888-  Putnam,  8  Pick.  488;  1  Hawk.  Pr  a 

838;  Anonymous,  J.  KeL  79;  Com.  t\  (Curw.  edL),  ^  687,  §  7. 

Johnson,  10  AUen,  196;  Ck)m.  u  Ken-  » 1  Hale,  P.  a  692. 

ney,  120  Mass.  887;  Beg.  u  Savage,  18  «  a  v.  Barnett»  83  N.  a  615;  WaUs 

Ck)x,  G  C.  17a  V.  a,  83  Ark.  565;  Beggs  t;.  a,  55  Ala. 

» 1  Hawk.  P.  a  (Curw.  ecL),  p.  687,  108;  Scoggins  n  a,  82  Ark.  205;  Will- 

§  7.  iams  v.  S.,  44  Ala.  24 

»  Crifn.  Pra,  I,  g§  45-67.  »  Ante,  §  68t 

<  Anonymous,  J.  KeL  79;  U.  a  u  *  Beg.  v.  Topping,  Dears.  647»  7  Goz^ 

Jemegan,  4  Cranoh,  a  Q  1;  P.  u  G  a  108,  86  Eng.  L^  &  Eq.  614 
Mosher,  2  Park.  Or.  195;  Putnam  v, 
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would  limit  it  by  interpretation ;  ^  for,  by  the  law  of  nations,  one 
government  cannot  punish  the  subjects  of  another  for  what  they 
do  on  foreign  soil.'  The  author  has  not  observed  much  of  this 
sort  of  provision  in  our  American  legislation.  And  perhaps,  in 
some  of  the  states,  it  would  be  constitutionally  objectionable,'^ 
particularly  as  respects  the  — 

Place  of  trial. —  The  Arkansas  court  has  held  that,  under  the 
constitution  of  the  state,  the  legislature  can  direct  this  offense 
to  be  prosecuted  only  in  the  county  of  the  polygamous  second 
marriage,  not  in  another  wherein  the  arrest  took  place.*  And 
in  New  York,  where  the  statute,  after  providing  a  punishment 
for  "every  person  having  a  husband  or  wife  living  who  shall 
marry  any  other  person,"  added  that  the  '^  indictment  may  be 
founded  ...  in  the  county  in  which  such  person  shall  be 
apprehended;  and  the  like  proceedings,  trial,  judgment  and 
conviction  may  be  had  in  such  county  as  if  the  offense  had 
been  committed  therein; "'  the  court,  construing  the  provision, 
deemed  it  to  be  a  mere  regulation  of  the  venue.  So  that,  when 
a  man  who  had  a  wife  living  in  Pennsylvania  married  another 
woman  in  Canada,  and  came  and  cohabited  with  her  in  Kew 
York,  his  case  was  adjudged,  by  a  tribunal  not  of  the  last  resort, 
yet  doubtless  correctly,  not  to  be  within  the  statute.*    But  — 

§  588.  Continuing  to  cohabit.—  The  difficulty  may  be  met, 
and  in  the  greater  number  of  our  states  it  is,  by  making  a 
continuance  of  cohabitation  under  the  void  second  marriage 
a  separate  offense,  or  separate  form  of  offense.  For  example, 
the  Tennessee  enactment  declares  punishable  every  person  who, 
"  being  married,  shall  marry  another  person,  the  former  bus- 
band  or  wife  then  living,  or  continue  to  cohabit  with  such  second 
husband  or  wife  in  this  state."  So  that,  while  the  constitution 
secures  to  those  indicted  under  the  former  clause  the  right  to 
decline  trial  in  any  county  other  than  the  one  in  which  the 

^Ante,  §  141.  Sweetsir,  63  Me.  4da    And  compare 

s  Crim.  Law,  I,  §§  10^123  and  notea»  with  Crim.  Pra,  I,  §§  47,  50,  64-67. 

particularly  the  note  tog  115,  par.  7-9;  ^d  R.  a  687,  688»  i^  8, 10;  2  Edm. 

P.  V.  Mosher,  2  Park.  Gr.  195.  Stats.  709, 7ia 

*  As  to  the  power  of  a  state  to  punish  *  P.  v.  Mosher,  1  Park.  Or.  195.   For 

what  is  done  outside  of  its  territory,  another  view  of  the  proper  proceed- 

see  Crim.  Law,  I,  g§  152,  ISa  Ing  on  facts  like  these,  see  post,  g  693. 

4  Wall  tx.  a,  82  Ark.  666.    See  v.  [And  see  P.  v.  Chase,  27  Hun,  266.] 
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§§  589,  590.]      OFFENSES   MOBB   FURSLT  STATUTOBY,  [bOOJ:  YI. 

second  marriage  took  place,^  the  latter  clause  U  violated  in 
whatever  county  there  is  a  cohabitation  under  the  forbidden 
marriage,  and  there  the  trial  may  be.' 

§  589.  Yalidity  of  first  marriage.— The  first  marriage, 
whether  domestic  or  foreign,'  must  be,  within  the  contempla* 
tion  of  the  domestic  law,  valid;  and  it  is  immaterial  to  this 
proposition  whether  it  is  valid  or  void  by  the  foreign  law.* 
There  are  various  circumstances  in  which  a  marriage  may  be 
good  in  the  place  of  its  celebration  abroad,  and  void  in  another 
country  or  state  wherein  its  validity  is  drawn  in  question;  and 
the  reverse.'  Yet,  for  reasons  explained  by  the  present  author 
in  another  work,  a  first  marriage  defective  in  the  peculiar  way 
termed  voidable  by  the  special  rules  which  we  brought  from 
England  as  a  part  of  our  unwritten  law  is  sufficient  aa  the 
foundation  of  an  indictment  for  this  offense  of  contracting  a 
second  marriage  while  it  is  undissolved. ' 

§  590.  Yalidity  of  second  marriage. — The  second  marriage 
is,  of  course,  void.^  Still  the  Irish  court  held  that  it  must  be 
such  as,  but  for  the  impediment  of  the  first,  would  be  good.' 
This  doctrine  is  repudiated  in  England;  as,  for  example,  if, 
were  the  first  marriage  not  subsisting,  the  second  would  be 
void  by  reason  of  too  near  an  affinity,  the  offense  of  polygamy 
is  not  the  less  committed.    The  verb  ^^  to  marry,^'  and  its  par- 

1  Ante,  g  587;  Crim.  Pxxx,  I,  §  Sa  Shafher  v.  B.,  20  Ohfo^  1;  [a  u  Nadal, 

'Finney  v.  a,  8  Head,  644    To  the  09  Iowa,  478,  39  N.  W.  R.  451;  a  t;. 

like  effect  in  Alabama*  Brewer  v,  a,  Sherwood,  68  Yt  414  86  AtL  B.  863; 

59  Ala.  101.    And  see  ante,  §  260a;  Green  v.  a,  21  Fla.  408,  58  Am.  B. 

a  V,  Sloan,  55  Iowa,  217;  Cobl  v.  670.] 

Bradley,  2  Gush.  558;  a  v.  Balmer,  18  *  1  Bishop,  Mar.,  Div.  A  a,  chapter 

Vt  570.  beginning  at  §  826;  2  id.,  a  eerias 

*Ante,  §585.  of  chapters  beginning  at  §  1;  and 

4  Madison's  G^se^  1  Hale,  P.  a  698;  §§  1514-1596. 

a  V.  Moore,  8  West  Law  Jour.  184;  *  1  Bishop,  Mar.,  Div.  A  a,  §§  265, 

Halbrook  t^.  a,  84  Ark.  611,  [86  Am.  269,  272;    Begge  u  a,  66  Ala.  108; 

R.  17;]  a  V.  Goodrich,  14  W.  Ya.  884;  Cooley  u  a,  65  Ala.  162;  P.  v.  Baker, 

Weinberg  V.  a,  25  Wia  870;  Hayee  v.  supra;  Rex  u  Lolley,  Buas.  A  By. 

P.,  25  N.  Y.  890,  [82  Am.  D.864:]  Beg.  287;  [a  v.  Cone,  86  Wi&  498,  67  N. 

v.  Willshire,  6  Q.  a  D.  366, 14  Cox,  W.  R.  50;  P.  u  Beever8»  99  CaL  286» 

O.  a  541;  Reg.  v.  CresBweU,  1  Q.  B.  88  Pao.  R.  844] 

D.  446,  I8C0X,  a  a  126;  Hull  v.  a,  7  n  Bishop^  Mar.,  Div.  &  a,  §§263, 

Tex.  Ap.  598;  King  1;.  a,  40  Ga.  241;  288,  290,  717-719;  Johnson  v.  &,,  61 

Reg.  v.  Wilson,  8  Fost  &  F.  119;  Ga.  805. 

Oneale  v.  Com.,  17  Grat  682;  P.  v.  *Reg.  u  Fanning,  17  Irish  Com. 

Baker,  76  N.  Y.  78,  [82  Am.  R.  274;]  Law,  289, 10  Cox,  Q  a  411. 
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ticiple,  in  the  phrase  "  if  any  person  being  married  shall  marry 
another,"  etc.,*  cannot  have  the  same  meaning  in  both  places;* 
bnt  it  denotes  a  valid  marriage  in  the  one,  and  a  void  form  in 
the  other.  The  latter  is  a  departure  from  its  common  signifi- 
cation. And,  in  such  a  case,  "  the  true  rule  of  construction," 
said  Cockbum,  C.  J.,  speaking  for  the  whole  court,  "  appears 
to  us  to  be,  not  to  limit  the  latitude  of  departure  so  as  to  ad- 
here to  the  nearest  possible  approximation  to  the  ordinary 
meaning  of  the  term,  or  to  the  sense  in  which  it  may  have 
been  used  before,  but  to  look  to  the  purpose  of  the  enactment, 
the  mischief  to  be  prevented,  and  the  remedy  which  the  legis- 
lature intended  to  apply.  .  .  .  The  ground  on  which  such 
a  marriage  is  very  properly  made  penal  is,  that  it  involves  an 
outrage  on  public  decency  and  morals,  and  creates  a  public 
scandal,  by  the  prostitution  of  a  solemn  ceremony  which  the 
law  allows  to  be  applied  only  to  a  legitimate  union,  to  a  mar- 
riage at  best  but  colorable  and  fictitious,  and  which  may  be 
made,  and  too  often  is  made,  the  means  of  the  most  cruel  and 
wicked  deception.  It  is  obvious  that  the  outrage  and  scandal 
involved  in  such  a  proceeding  will  not  be  less  because  the  par- 
ties to  the  second  marriage  may  be  under  some  special  inca- 
pacity to  contract  marriage.  The  deception  will  not  be  the  less 
atrocious  because  the  one  party  may  have  induced  the  other 
to  go  through  a  form  of  marriage  known  to  be  generally  bind- 
ing, but  inapplicable  to  their  particular  case."  • 

^Anie,  %  681.  within  the  meaniog  of  the  57th  aeo 

SAn^§05a.  tion  of  24  dk  25  Vict,  cli.  lOa    It  will 

*  Beg.  V.  AUen,  Law  R.  1  C.  C  867,  be  time  enough  to  deal  with  a  case 

874^  875, 12  Cos,  C.  C 193.  The  learned  of  this  description  when  it  arisea  It 

judge  said  in  conclusion:  ''  In  thus  is  sufficient  for  the  present  purpose 

holding,  it  is  not  at  aU  necessary  to  to  hold,  as  we  do,  that»  where  a  pei> 

say  that  forms  of  marriage  unknown  son  already  bound  by  an  existing 

to  the  law,  as  was  the  case  in  Burt  v,  marriage  goes  through  a  form  of  mar- 

Burt,  2  Swabi  ft  T.  88,  20  L.  J.  (N.  S.)  riage  known  to  and  recognized  by 

P.  &  M.  183,  would  suffice  to  bring  a  the  law  as  capable  of  producing  a 

case  within  the  operation  of  the  stat-  valid  marriage,  for  the  purpose  of  a 

ut&    We  must  not  be  understood  to  pretended  and  fictitious  marriage, 

mean  that  every  fantastic  form  of  the  case  is  not  the  less  within  the 

marriage  to   which  parties   might  statute  by  reason  of  any  special  cir- 

think  proper  to  resort^  or  that  a  mar-  cumstances,  which,  independently  of 

riage  ceremony  performed  by  an  un-  the  bigamous  character  of  the  mar- 

aathoriEed  person,  or  in  an  unauthor-  riage,  may  constitute  a  legal  disabil- 

Ized   place,  would   be  a  marrying  ity  in  the  particular  parties,  or  make 
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§  691.  Limit  of  doctrine. —  It  had  before  been  ruled  to  a 
jury,  in  England,  to  be  no  defense  that  the  parties  had  under- 
taken to  conceal  their  second  marriage  by  having  the  banns 
published  in  a  wrong  name;  though,  had  there  been  no  impedi- 
ment, the  irregularity  would,  under  a  statute,  have  rendered  the 
marriage  void.^  Further  as  to  the  scope  of  this  doctrine  we 
appear  to  have  no  English  determinations. 

§  592.  With  as^ — so  far  as  adjudication  has  spoken,  it  ac- 
cords rather  with  the  English  than  with  the  Irish  exposition. 
Thus,  in  Michigan,  a  second  marriage  between  a  negro  man 
and  a  white  woman  was  adjudged  to  be  within  the  statute 
against  polygamy,  though  marriages  of  this  sort  are  by  another 
statute  forbidden  and  declared  void.'    But, — 

Formalities  at  second  marriage. —  If  what  was  done  in  the 
way  of  celebrating  the  second  marriage  was  such  as  in  no  sense 
and  under  no  circumstances  to  constitute  matrimony,  and  was 
not  meant  by  either  of  the  parties  to  be  such,  the  crime  of 
polygamy  is  not  committed, —  a  doctrine  the  exact  limits  of 
which  are  not  quite  apparent.'  In  a  state  where  mutual  con- 
sent alone  constitutes  matrimony,*  as  with  the  first  marriage,  so 
with  the  second,  no  added  formalities  need  be  shown.^  Like- 
wise in  localities  where  marriage  is  good,  though  celebrated  by 
an  unauthorized  person,  a  polygamous  marriage  of  the  like 
kind  will  sustain  an  indictment.*  Or,  if  a  married  man,  mean- 
ing seduction,  conceals  from  his  victim  the  fact  of  his  prior 
marriage,  and  thus  enters  into  what  would  be  a  valid  marriage 
were  it  not  for  the  impediment,  he  commits  polygamy.^  And 
it  is  the  same  whatever  be  the  defect  in  the  ceremony,  if  it  is 
not  such  as  in  other  cases  would  make  the  marriage  invalid.' 

the  form  of  marriage  resorted  to  spe-  *  P.  u  Brown,  84  Mioh.  8d9»  [23  Am. 

ciaUy  inapplicable  to  their  individual  R.  68L] 

case."    Page  876.    The  point  adjudi-  >  Kopke  v.  P.,  48  Mich.  41. 

cated  in  this  case  had  before  been  ^  1  Bishop^  Mar.,  Div.  dk  S.,  §§  295, 

held  by  a  single  judge.  Reg.  t7.  Brawn,  820,  410. 

1  Car.  &  K  144  ^Hayes  v.  P.,  6  Park.  Cr.  825,  25  N. 

1  Rex  V.  Penson,  6  Car.  &  P.  412.  Y.  800,  [82  Am.  D.  864;  U.  &  u  Tenny 

And  see  Rex  v.  Allison,  Russ.  &  Ry.  (Ariz.),  11  Pao.  R.  472;  P.  v.  Beevers, 

109;  Reg.  v.  Rea,  Law  R  1  C.  a  865,  99  CaL  286,  88  Pac.  R.  44.] 

12  Cox,  C.  C.  190;  Reg.  v.  AspUn,  12  <  Robinson  u  Com.,  6  Bush,  809. 

Cox,  a  a  891;  Rex  u  Edwards,  Russ.  ^Hayes  v.  P.,  25  N.  T.  89a 

^  Ry.  28a  «  Carmichael  v.  &,  12  Ohio  St  553, 
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§  593.  Further  of  informal  marriages, —  In  those  states 
wherein  mere  mutual  consent  constitutes  true  matrimony,  va- 
rious questions  will  arise  unknown  in  England  and  in  the  other 
states.  But  it  is  believed  that  the  author's  expositions  in  '^  Mar- 
riage and  Divorce  "  will  suffice  for  them. 

§594.  Relations  of  competent  party — (Principal  of  sec- 
ond degree). —  Most  of  our  statutes,  like  the  English,*  declare 
punishable  only  the  previously-married  party,  being  silent  as 
to  the  other.  Nor,  plainly,  by  their  construction,  is  the  other 
to  be  punished  if  ignorant  of  the*  impediment*  But  we  have 
seen  *  that  the  common-law  principle  which  imputes  criminal- 
ity to  the  participants  in  a  crime  extends  to  statutory  offenses ; 
therefore  it  has  been  adjudged  that  a  third  person,  an  unmar- 
ried man,  who  is  present  abetting  a  friend  in  the  commission 
of  polygamy,  may  be  convicted  thereof  as  principal  in  the  sec- 
ond degree.*  Consequently,  in  reason,  if  the  competent  party 
to  a  second  marriage  knew  of  the  impediment  in  the  other,  he 
would  be  punishable  as  an  aider  in  the  other's  crime,  unless 
the  statute  was  in  terms  ta  exclude  this  consequence.*  In  the 
facts  of  most  cases,  the  competent  party  was  the  dupe  of  the 
incompetent,  so  that  this  question  does  not  often  arise.  In  the 
only  case  raising  it,  now  before  the  author,  the  indictment  was 
on  9  Geo.  4,  ch.  81,  §  22,*  which  expressly  makes  punishable 
persons  '' counseling,  aiding  or  abetting  such  offender,"  the 
allegation  was  of  '^  counseling,"  and  both  the  parties  to  the 
polygamous  marriage  were  convicted.^ 

§  595.  ^^  Beyond  seas.'' —  The  meaning  of  the  expression 
^*  beyond  seas "  is  explained  in  another  connection."  By  the 
terms  of  the  statute  of  James,*  its  penalties  did  not  extend  '^  to 
any  person  or  persons  whose  husband  or  wife  shall  be  continu- 
ally remaining  beyond  the  seas  by  the  space  of  seven  years  to- 
gether."   Consequently,  in  a  case  of  such  absence  continued 

1  Ante,  §  681.  laded  to,  as  to  this  point,  in  Reg.  v. 

2  Crim.  Law,  I,  g§  801, 808;  Reg.  v.  Allen,  Law  R.  1  C.  C.  867,  87a  See, 
Brawn,  1  Car.  &  K.  144  for  an  illustrative   case,  under  25 

*Ante,  g§  185,  186.  Edw.  8,  stat  5,  oku  2,  Crim.  Law,  I, 

46oggu8  V.  a,  84  Oa.  275.  g  659;  referring  to  1  East,  P.  C  65;  1 

^  Ante,  %  145,    And  see,  as  illustra-  Hale,  P.  C.  89,  128;  8  Inst  1,  2,9; 

tiye,  Hatfield  v.  Oano,  15  Iowa,  177.  Eden,  Penal  Law  (8d  ed.),  125. 

•  Ante,  g  581.  »  Ante,  §  261&. 

7  Reg.  V,  Brawn,  tupra;  briefly  al-  ^Ante,  §  579. 

481 


§§  596,  596^^.]   OFFENSES  HOBB  PUBBLY  8TATUT0BT.     [BOOK  TI» 

seven  years,  a  second  marriage  was  not  punishable,  while  yet 
for  civil  purposes  it  was  void,  though  the  absent  party  was,  and 
was  known  by  the  other  to  be,  alive.*  Some  of  our  American 
statutes  contain  the  like  exception,  yet  so  qualified  as  not  to 
protect  wilful  offenders.  Thus,  in  Massachusetts,  the  penal 
consequences  "  shall  not  extend  to  any  person  whose  husband 
or  wife  has  been  continually  remaining  beyond  sea,  or  has  vol- 
untarily withdrawn  from  the  other  and  remained  absent  for 
the  space  of  seven  years  together,  the  party  marrying  again 
not  knowing  the  other  party  to  be  living  within  that  time." 
And  the  last  clause  was  held  to  qualify  the  first  as  well  as  the 
intermediate  one ;  so  that,  where  a  man  emigrated  from  Eng- 
land to  Massachusetts  leaving  a  wife  behind,  and  here  married 
another  a  year  or  so  afterward,  he  was  adjudged  to  have  com- 
mitted polygamy,  though  the  first  wife  had  always  been  be- 
yond sea,  for  he  knew  her  to  be  living  within  seven  years.* 

§  596*  Knowledge  of  being  alive. — The  modern  form  of 
the  enactment  is  in  most  localities  substantially  the  same  which 
we  have  just  seen  it  to  be  in  Massachusetts.  In  England  it  is,. 
as  to  the  knowledge,  V  and  shall  not  have  been  known  by  such 
person  to  be  living  within  that  time."  •  Now,  by  the  rule  of 
statutory  interpretation  that  a  defendant,  to  avail  himself  of  a 
provision  in  his  favor,  need  only  bring  himself  within  its  words, 
however  much  he  may  violated  its  spirit,*  if  one  on  trial  did 
not  in  fact  "know"  the  former  husband  or  wife  to  be  living, 
though  he  might  have  known  had  he  chosen  to  inquire,  he  is 
within  the  exception  of  the  statute  and  is  to  be  acquitted.*  Thus 
it  is  where  the  full  statutory  absence  of,  for  example,  seven 
years  has  elapsed.    But, — 

§  596a.  Mistaken  information  of  death. —  Where  the  ab- 
sence has  continued  a  less  time  than  the  statutory  seven  years, 
other  considerations  govern  the  case.  It  is  not,  to  any  extent, 
within  the  exception,  if,  after  a  period  however  brief,  the  ab- 

1 1  Hale»  P.  C.  693;  1  East,  P.  C.  466.  icism  may  show  that  this  ease  does 

'Com.  V.  Johnson,  10  Allen,  196.  not  support  my  text;  and,  indeed,  the 

*Stat  24  &  25  Vict,  ch.  100,  §  57;  judges  did  not  reason  oat  the  point 

ante,  %  581.  in  the  way  I  have  done.    Yet  the  doc- 

«  Ante,  §§  190e,  198, 196,  220, 2da  trine  of  the  text  is  certainly  ocNrect 

*  Reg.  V,  Briggs,  Dears.  &  R  98,  2  in  principle,  and  in  a  sense  it  is  sus- 

Jur.  (N.  S).  1195, 26  Law  J.  (N.  S.)  M.  C.  tained  by  this  case,  though  not  as- 

7»  7  Cox,  G.  C 175.  Perhaps  a  nice  crit-  absolutely  as  one  might  wish. 
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sent  party  dies.  The  other  is  thereby  made  single,  and  he  may 
marry,  not  by  virtue  of  this  exception  in  the  statute  of  polyg- 
amy, but,  quite  aside  from  it,  by  the  same  natural  and  legal 
right  under  which  he  contracted  the  flrat  marriage.^  And,  if 
information  of  the  death  comes  to  him,  and,  acting  cautiously 
and  circumspectly,  he,  without  any  fault,  believing  it,  marries, 
while  yet  the  information  was  erroneous  and  there  was  no 
death,  the  case  has  no  more  relevancy  to  the  statutory  exception 
than  if  the  information  were  correct.  He  is  to  be  judged  by 
the  rule  of  the  unwritten  law,  which  pervades  the  entire  sys- 
tem of  our  criminal  jurisprudence,  that,  in  the  absence  of  care- 
lessness or  other  fault,  men  are  exempt  from  criminal  liability 
who  act  uprightly  on  what  appear  to  them  to  be  the  facts, 
equally  when  the  appearances  are  found  afterward  to  be  false 
as  when  they  are  true.' 

1 1  Bishop,  Mar.,  Div.  &  S.,  g§  9, 11,  to  be  dead,  though  the   period  of 

890.  seven  years  had  not  fully  run.    On 

2  Crim.  Law,  I,  §§  801, 803,  and  par-  the  pther  side,  in  two  cases, — Reg.  v. 
ticolarly  the  long  note  at  g  808a.  It  Gibbons,  12  Cox,  C.  C.  287,  and  Reg. 
win  be  seen,  at  the  place  thus  re-  v.  Bennett,  14  Cox,  C.  C.  45, —  the 
ferred  to,  that  the  question  has  been  judges  who  tried  them  laid  it  down 
a  good  deal  muddled  in  some  of  the  to  the  jury  that  a  belief  of  the  death 
cases.  Compactly  to  repeat  some  of  of  the  absent  party  constituted  no 
the  things  there  said,  and  to  add  defense  unless  the  absence  had  con- 
others,  it  may  be  stated  here  that,  tinned  seven  years.  So  far  as  the 
not  speaking  now  of  the  reasoning,  mere  words  of  these  cases  go,  they 
the  conclusion  of  the  text  is  the  are  directly  in  conflict  with  the  oth- 
same  which  has  been  arrived  at  by  ers;  though,  looking  into  the  facts, 
the  Scotch  courts.  McDonald's  Case,  there  may  perhaps  be  distinctions* 
1  Broxm,  288;  1  Alison,  Crim.  Law,  as  see  the  foot-notes  to  the  case  last 
535,  536,  541.  The  question  has  been  cited.  It  is  to  be  further  noted  of 
considered  in  a  number  of  English  them,  as  circumstances  not  inspiring 
oases,  and  the  opinions  therein  have  confidence  in  their  conclusions,  that 
greatly  preponderated  in  favor  of  this  the  judges  seemed  utterly  oblivious 
view.  On  the  side  which  sustains  it  to  the  familiar  rule  of  statutory  inter- 
we  have  Reg.  v.  Turner,  9  Cox,  C.  C.  pretation  (ante,  g§  181-144),  that  leg- 
145;  Reg.  v,  Jones,  11  Cox,  C.  CI  858;  islative  acts  are  to  be  construed  in 
Reg.  V,  Horton,  11  Cox,  C.  C  670;  connection  with,  and  as  limiting  and 
Reg.  V.  Moore,  18  Cox,  C.  C  544;  [Reg.  limited  by,  the  unwritten  law.  And, 
V,  Tolson,  16  Cox,  C.  C.  629.]  In  looking  only  at  the  statute,  as  they' 
which  cases  it  has  been  deemed  by  a  should  not,  and.  taking  no  cognizance 
considerable  number  of  judges  to  be  of  the  doctrines  of  the  common  law, 
a  good  defense  that,  at  the  time  of  which  they  should,  they  were  so  con- 
the  second  marriage,  the  party  mar-  fident  in  their  own^perior  wisdom 
rying  bona  fide  and  on  reasonable  as  to  refusfii  to  convicted  men,  the 
ground  believed  the  former  consort  boon,  of  laying  the  question  before 
28                                           488 
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§  596b.  Further  of  intent, —  To  constitute  this  crime,  an 
intent  to  do  what  the  law  forbids  is  necessary,  bat  no  other  evil 

the  judges  in  banc,  though  they  not  feigned;  and  whether  it  Is  honr 
knew  that  other  judges  were  of  est  or  feigned  the  jury  must  deter- 
opinion  contrary  to  their  own*  A  mine,  in  view  of  all  the  evidenoew 
frame  of  mind  like  this  is  not  judi-  Whether  there  was  fault  or  oareless- 
ciaL  In  Massachusetts  a  woman  was  ness  in  acquiring  knowledge  of  the 
adjudged  a  polygamist  for  marrying  facts  is  also  a  matter  for  their  de- 
when  her  husband,  who  had  been  termination.  No  man  can  be  acquit- 
abeent  less  than  seven  years,  was  be-  ted  of  responsibility  for  a  wrongful 
lieved  to  be  dead.  Com.  v.  Mash,  7  act  unless  he  employs  'the  means  at 
Met  472.  As  to  which  case  see  also  command  to  inform  himsell*  Not  em- 
CriuL  Law,  I,  §  808a,  note,  par.  18-lS.  ploying  such  means,  though  he  may 
But  this  sort  of  doctrine  appears  not  be  mistaken,  he  must  bear  the  con- 
to  prevail  to  any  considerable  extent  sequences  of  his  negligenoew  If  he 
in  our  other  states.  And  see  the  relies  on  information  obtained  from 
note  in  Grim.  Law,  supra,  and  spe-  others,  he  should  have  some  just  rea- 
cially,  on  this  question,  Dotsonv.S.,  62  son  to  believe  that  from  them  he 
AlcL  141,  [84  Am.  R  2;]  Squire  v,  S.,  could  obtain  information  on  which 
46  Ind.  469;  Arnold  «l  S.,  58  Ga.  674;  he  may  safely  rely.  It  does  not  ap- 
[Reynolds  u  S.  (Seh,\  78  N.  W.  R  pear  [in  the  case  before  the  court] 
488;  Com.  «.  Hayden,  168  Mass.  468,  that  the  persons  informing  the  ap- 
40  N.  E.  R  846,  47  Am.  St  R  468,  28  pellant  of  the  death  of  his  first  wife 
L.  R  A  318.]  In  Dotson  v.  S.,  Brick-  had  any  opportunities  of  knowing 
ell,  G.  J.,  states  the  question  with  the  fact  he  did  not  have;  nor  on 
great  precision,  as  follows :  ^  The  rule  what  their  knowledge  of  the  fact  was 
of  the  common  law,  of  very  general  based.  Nor  was  it  shown  that  he 
application,  is  that  there  can  be  no  made  inquiries  of  persons  who,  from 
crime  when  the  criminal  mind  or  in-  their  relationship  or  acquaintance 
tent  is  wanting.  When  that  is  de-  with  the  wife,  would  have  known 
pendent  on  a  knowledge  of  particu-  whether  she  was  living  or  dead.  Big^ 
lar  facts,  ignorance  or  mistake  as  to  amy  is  a  violation  of  positive  law, 
these  facts,  honest  and  real,  not  su-  disturbs  the  peace  of  families,  of* 
perinduoed  by  the  fault  or  negligence  fends  the  good  order  of  society,  and 
of  the  party  doing  the  wrongful  act,  involves  the  legitimacy  of  children, 
absolves  from  criminal  responsibility,  the  descent  and  succession  to  estates. 
Gordon  v.  S.,  62  AIcl  808,  [28  Am.  R  A  degree  of  diligence  commensurate 
676 ;]  Squire  uS.,  46  Ind.  469.  The  prin-  with  the  importance  of  the  act  — 
ciple  is  thus  stated  by  Bishop:  'The  a  second  marriage,  having  had  a 
wrongful  intent  being  of  the  essence  former  wife,  not  so  long  absent  and 
of  every  crime,  the  doctrine  neces-  unheard  of  that  the  law  presumed 
sarily  follows  that,  whenever  a  man  her  death  —  the  appellant  should 
is  misled  without  his  own  fault  or  have  exercised."  P.  144  So,  plainly, 
carelessness,  concerning  facts,  and,  a  mere  absence,  continued  for  a  less 
while  so  misled,  acts  as  he  would  be  time  than  the  statute  prescribes, 
justified  in  doing  were  the  facts  as  could  never  afford  justification,  ac- 
he believes  them  to  be,  he  is  legally  ceptable  to  the  law,  for  the  belief, 
innocent,  the  same  as  he  is  innocent  however  sincere,  that  death  had 
morally.'  1  Bishop,  Crim.  Law,  §  808.  taken  place.  Such  belief,  being  made 
The  belief  must  be  honest  and  real,  by  the  statute  illegal,  would  be  void. 
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intent  is.'  And  as  a  part  of  the  rule,  every  person  is  conclnsi vely 
presumed  to  know  the  law,^  yet  not  the  facts.'  In  the  case  sup- 
posed in  the  last  section,  the  person  accused  meant  to  do  the 
exact  thing  which  the  law  and  good  morals  approved,  not  what 
either  forbade.  If  he  failed  therefin  his  mistake  was  of  fact, 
which  excuses.  But  one  who  does  what  the  law  condemns,  how- 
ever his  conscience  may  approve  and  his  religious  faith  require, — 
as,  for  example,  a  sincere  member  of  the  Mormon  church,  who 
marries  a  second  wife  while  living  with  the  first, —  commits  this 
offense ;  nor  is  he  protected  by  our  written  constitutions.  The 
statute  is  valid.^ 

§  597.  Words  of  statute.—  The  exact  words  of  the  particu- 
lar statute  should  be  attended  to.    Thus, — 

"Folientoriiy  withdrawnJ^  —  The  exceptive  clause  in  the 
Massachusetts  statute  requires  the  absent  party  to  have  "  vol- 
untarily withdrawn  "  from  the  other,  as  well  as  remained  away 
seven  years.^  One,  therefore,  who  for  seven  years  has  deserted 
an  adhering  consort  cannot  in  Massachusetts  avail  himself  of 
this  exception.'    Again, — 

False  rumor  J  etc. —  The  Pennsylvania  act  of  March  13, 1815, 
excused  the  married  party  whose  consort  should  have  been  ab- 
sent two  years,  in  marrying  again,  upon  any  false  rumor  in 
appea/ram^  well  founded  of  his  death.  And  it  was  ruled  that, 
to  justify  a  wife  in  a  second  marriage,  there  must  be  a  general 
report  of  the  husband  having  died  at  some  particular  place^ 
and  by  some  particular  means  —  as,  by  shipwreck  —  which  the 
report  specifies.^ 

But  a  belief  founded  on  independent  R.  214,  22  a  W.  R.  684^>40  Am.  St  R 

facts  and  circumstanoes  is  of  a  dif-  774;  &  v.  Sherwood,  68  Vt  41^  85 

ferent  character.     As  to  this,  the  AtL  R.  852.] 

statute  is  silent,  and  henoe  the  rules  *Crim.  Law.  I,  §§  294-800;  Davis  u 

of  the  common  law  must  be  the  Com.,  18  Bush,  81& 

guide.  s  CriuL  Law,  I,  §§  801-809. 

1  Dotson  V.  a,  62  Ala.  141,  [84  Am.  « Id.,  I.  gg  809,  844, 846;  Reynolds  v. 

R  a    It  is  no  defense  that  defend-  U.  a,  98  U.  a  145;  U.  a  n  Reynolds, 

ant  believed  or  was  advised  that  an  1  Utah,  226.    And  see  U.  S.  v.  Miles, 

agreement  vnth  his  wife  to  live  sep-  2  Utah,  19;  Miles  v,  U.  a.  108  U.  a 

arate  annuUed  the  marriage,    a  v.  804 

Zichfeld,  28  Nev.  804,  46  Pao.  R  802,  ^Ante,  §  595. 

62  Am.  St  R  800,  84  L.  R  A.  784;  P.  <<  See  the  adultery  oase  of  Com.  n 

V.  Weed,  29  Hun,  628;  a  C,  96  N.  Y.  Thompson,  11  Allen,  28,  [87  Am.  D. 

625;  a  th  Hughes,  68  Iowa,  165, 11  N.  685.] 

W.  R  706;  Medrano  v.  a,  82  Tex.  Cr.  7  Com.  u  Smith,  Oyer  and  Te^ 
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[§  697a.  Polygamy  nnder  the  Ednmnds-Tncker  Act. — The 

act  of  congress  passed  March  22, 1882,  known  as  the  Edmunds- 
Tucker  Law  (22  Stat.  30,  ch.  47),  by  its  third  section  provides 
"that  if  any  male  person,  in  a  territory  or  other  place  over  which 
the  United  States  has  exclusive  jurisdiction,  hereafter  cohabits 
with  more  than  one  woman,  he  shall  be  deemed  guilty  of  a 
misdemeanor."  The  same  act,  by  its  first  section,  amended 
the  former  statute  against  bigamy  by  substituting  the  word 
"polygamy"  for  "bigamy,"  and  including  in  its  provisions 
"  any  man  who  thereafter  simultaneously,  or  on  the  same  day, 
marries  more  than  one  woman,  in  a  territory,"  etc.  Under 
this  act  sexual  intercourse  is  not  necessary  to  the  offense  of 
cohabitation,^  and  the  offense  is  committed  even  though  the 
cohabitation  be  in  secret.*  Holding  a  woman  out  to  the  world 
as  lawful  wife  is  cohabiting  with  her.*  The  offense  of  cohabit- 
ation is  a  continuous  offense  and  does  not  consist  of  an  isolated 
act.^  The  statute  is  silent  as  to  what  shall  constitute  a  mar- 
riage. The  statute  of  the  territory  may  be  resorted  to  in  a 
prosecution  under  the  act.*] 

11.  The  Pbooedubb, 

§  598.  Coarse  of  discussion. —  We  shall  consider,  first,  the 
indictment;  secondly,  the  evidence. 

First.  The  indictment :  — 

Conforming  to  statute. —  Since  the  statutes  of  our  states  dif- 
fer in  their  terms,  an  obvious  proposition  is  that  the  indict- 
ment should  conform  to  the  particular  statute  on  which  it  is 
drawn.* 

miner,  PhUadelphia,  May,  1816»  before  R  761;  IT.  S.  v.  Harris,  6  Utah,  48(1,  7 

Rush,  President  (pamphlet,  p.  229),  Paa  R.  75.] 

1  Whart  Dig.  (6th  ed.)  1177.  *  [Ex  parte  Snow,  120  U.  a  274,  7 

^[Cannon  v.  U.  a,  116  U.  a  55,  6  a  (X  556,  90  L.  ed.  65a    But  see 

a  Ct  278,  29  L.  ed.  561;  XJ.  8.  v.  Mus-  U.  a  v,  Eldredge,  6  Utah,  161, 18  Paa 

ser,  4  Utah,  153,  7  Paa  R.  389;  U.  a  R.  678;  also  5  Utah.  189, 14  Paa  R.  42.} 
V.  Smith,  5  Utah,  232, 14  Paa  R.  291;        »[U.  a  v.  Tenney  (Ariz.),  8  Paa  R. 

also  5  Utah,  273, 16  Paa  R  L]  296;  U.  a  v,  Tenney  (Ariz.),  11  Paa 

«  [U.  a  t?.  Peay,  5  Utah,  263, 14  Paa  R.  472;  U.  a  u  Simpson,  4  Utah,  227, 

R.  842.    See  U.  a  u  Clark,  6  Utah,  7  Paa  R.  257.] 
120,  21  Paa  R.  463,  and  U.  a  u  Lang-       8[As    to    the   indictment    under 

ford,  2  Idaho,  519,  21  Paa  R  409.]  the  Edmunds-Tucker  Act  (see  ante, 

3  [U.  a  V.  Snow,  4  Utah,  280, 9  Paa  §  697aX  see  U.  a  v.  Tenney  (Ariz.), 

R.  501;  U.  a  u  Higgerson,  46  Fed.  11  Paa  R.  472;  U.  a  v.  Tenney  (Ariz.), 
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English. —  On  the  before-recited  enactment  of  9  Geo.  4,  ch.  31, 
§  22,^  a  common  English  form  sets  oat  that,  at  a  time  and 
place  named,  the  defendant  married  one  B.,  and  then  and  there 
had  her  for  his  wife;  and  afterward,  while  he  was  so  married, 
at  a  time  and  place  specified,  he  ^'  feloniously  and  unlawfully 
did  marry  and  take  to  wife  one  C,  his  former  wife  being  then 
alive,  against,"  etc.* 

§  599.  Tenae — (And  time). — As  in  other  cases,  the  venue 
is  essential ;  together  with  the  time,  at  least,  of  the  marriage 
which  constitutes  the  offense,  and,  by  some  opinions,  of  both 
marriages.'    Therefore, — 

Apprehensian — Custody. —  If  the  jurisdiction  is  based  on 
the  fact  of  the  prisoner's  having  been  apprehended  in  the 
county  of  the  indictment,*  or  his  being  in  custody  there,*  this 
matter  must  be  alleged. 

§600.  Different  terms  of  statute— (Indiana).— The  In- 
diana statute  is  in  different  words  from  the  English  and  most 
other  of  the  American  ones.  It  makes  punishable  any  person 
who,  '^  being  married,  shall  marry  again,  the  former  husband 
or  wife  being  alive,  and  the  bond  of  matrimony  still  undis- 
solved, and  no  leal  presumption  of  death  having  arisen."  And 
it  is  a  good  form,  according  to  the  practice  in  this  state,  to  say 
that,  at  a  time  and  place  named,  the  defendant,  being  married 
to  B.,  and  she  being  alive,  and  the  bond  of  matrimony  being 
still  undissolved,  and  no  legal  presumption  of  B.'s  death  having 
arisen,  did  unlawfully  and  feloniously  marry  another  woman, 
to  wit,  one  C,  contrary,  etc.*    Now, — 

8  Paa  R.  305;  IT.  a  i;^  Kuntze,  9  941];  WiUiams  tx.  a,  44  Ala.  24;  Com. 

Idaho^  446,  21  Pac  R.  407.    FaUure  v.  Bradley,  2  Gush.  658;  Ck>m.  u  Gk)d- 

to  allege  that  defendant  is  a  male  is  floe,  105  Mass.  464 

not  a  fatal  defect    Cannon  Vi  U.  a,  ^  Rex  u  Fraser,  1  Moodj,  407. 

116  U.  a  65^  6  a  Ct  298,  29  L.  ed.  ^Reg.   v.  Whiley,  2   Moody,  186. 

561;  U.  a  V.  Musser,  4  Utah,  153,  7  And  see  Crim.  Pra,  I,  g  62,  nota 

Pac.  R.  889.    As  to  joinder  of  counts,  *  Bioknell,  Crim.  Pr.  488,  referring, 

see  U.  a  th  Groesbeck,  4  Utah,  487,  for  the  statute,  to  Felony  Act,  §  46, 

11  Paa  R.  542b]  2  G.  &  H.  452;  for  oorrectness  of  the 

1  Ante,  §  581.  form,  to  Hutohins  «l  a,  28  Ind.  84 

'Arohb.    Crim.   PL  ft   Ev.  (10th  Compare  with  May  «l  a,  4  Tex.  Ap. 

Lond.  ed.)  629.  424    [See  a  u  Sherwood,  68  Vt  414^ 

*Davi8  V.  Com.,  18  Bush,  818;  a  v.  85  AtL  R  85a] 
Johnson,  12  Minn.  476^  [98  Am.  D. 
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§  601.]        OFFBN6E8  HOKE  PUBSLT  8TATUT0SY.      [bOOK  YI. 

§601.  Allegation  of  first  marriage  —  (English  practice)* 

It  is  perceived  that  the  above  English  form  sets  oat  the  time 
and  place  of  the  first  marriage,  and  the  Indiana  does  not.  All 
the  English  forms  which  the  author  has  observed  are  in  this 
respect  like  the  above.^  Probably  the  question  was  never 
raised  in  an  English  court,  while  yet  the  necessity  of  the  alle- 
gation has  been  taken  for  granted.  Consistently  with  either 
view,  it  has  been  deemed  that  a  variance  between  allegation 
and  proof  in  the  name  of  the  first  wife  would  be  fatal'  Chitty  * 
says:  ^'The  indictment  must  state  both  marriages,  and  an 
averment  must  also  be  introduced  that  the  former  consort  was 
alive  at  the  time  of  the  second  marriage.*  To  this  statement 
no  venue  need  be  inserted.*  The  first  marriage  may  be  laid 
in  the  county  where  it  actually  took  place,  though  the  venue 
is  laid  in  another/'  * 

1  See,  among  other  plaoes,  8  Chit  hi  full  life:  against  the  form  of  the 
Grim.  Law,  718-722;  Cra  C.  C  (10th  statute  in  that  oase  provided,  and 
ed  by  Ryland),  97;  liatthews,  Grim,  against  the  peace  of  our  said  sover- 
Law,526;6  Burn,Just(2Sthed.)264;  eign  lord  the  king,  his  orown  and 
Bex  u  Edwards,  Busa  So  By.  283.  dignity,*'  eta  The  prisoner  had  no 
The  oldest  form  I  have  seen  is  in  the  counsel,  and  no  question  was  made 
very  entertaining  oase  of  Mary  Mod-  as  to  the  sufficiency  of  the  indict- 
ers,  who  was  indicted  -on  Jaa  1,  oh.  ment  Bex  v.  Moders,  6  How.  8t  Tr. 
11  (ante,  §  679),  in  1668,  and  acquitted.  27a  In  the  celebrated  case  of  the 
It  is  as  foUows:  "That  she  the  said  Duchess  of  Kingston,  the  indictment 
Mary  Moders,  late  of  London,  Spin-  in  the  first  count  simply  charged  that 
ster,  otherwise  Mary  Btedman,  the  the  defendant, ''being  then  married, 
wife  of  Tha  Stedman,  late  of  the  and  then  the  wife  of  the  said  Au- 
Gity  of  Ganterbury  in  the  county  of  gustus  John  Haryey,"  did  contract 
Kent,  Shoemaker,  May  12,  in  the  the  second  marriage.  But  the  sec- 
reign  of  his  now  majesty  the  sixth,  ond  count  set  out  the  first  marriage 
at  the  Parish  of  St  Mildred's  in  the  substantially  as  in  the  case  of  Mary 
Gity  of  Canterbury,  in  the  county  Modera  Bex  u  Kingston,  20  How. 
aforesaid,  did  take  to  husband  the  St  Tr.  855,  871. 
aforesaid  Thomas  Stedman,  and  him  'Beg.  v,  Gooding,  Gar.  ft  M.  297. 
the  said  Thomas  Stedman  then  and  But  see  GoUum  v,  S.,  10  Tex.  Ap.  708. 
there  had  to  husband.  And  that  she  *  8  Ghlt  Grim.  Law,  719,  nota 
the  said  Mary  Moders,  alias  Stedman,  *  1  East,  P.  C  469;  [Hiler  v.  P.,  156 
April  21,  in  the  15th  year  of  his  said  IlL  511,  41  N.  E.  B.  181,  47  Am.  St  B. 
majesty's  reign,  at  London,  in  the  221;  Pritchard  v.  P.,  149  IlL  50,  86  N. 
Parish  of  Great  St  Bartholomew's,  E.  R  103;  Parker  u  a,  77  Ala.  47,  54 
in  the  ward  of  Fanringdon  without.  Am.  B.  48;  McAfee  v,  a,  88  Tex.  Gr. 
feloniously  did  take  to  husband  one  B.  124^  41  S.  W.  B.  627.] 
John  Garleton,  and  to  him  was  mar-  *  Stark.  62. 
ried,  the  said  Tha  Stedman  her  foxw  •  Stark.  484^  nota 
mer  husband  being  then  alive^  and 
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OH.  XXXVI.]  POLTGAMT,  [§  602. 

§  602.  With  us. —  A  part  of  our  American  courts  hold  it  to 
be  necessary  to  allege  the  time  and  place  of  the  first  marriage, 
and  to  whom.  It  was  so  laid  down  in  Vermont,  as  to  time  and 
place,  even  in  a  case  where  the  event  transpired  in  another 
state;  because  it  is  a  rule,  said  Bedfield,  0.  J.,  'Hhat  every 
traversable  fact  must  be  directly  alleged,  with  time  and  place. 
The  first  marriage,  in  prosecutions  for  bigamy,  is  always  travers- 
able." ^  The  same,  as  to  time,  place  and  the  name  of  the  first 
husband  or  wife,  was  held  in  Kentucky,*  overruling  a  former 
decision  to  the  contrary.*  On  the  other  hand,  the  North  Caro- 
lina court  has  adjudged  it  to  be  unnecessary  to  state  the  place 
of  the  first  marriage.*  And  it  is  held  in  Indiana  that  neither 
the  place  and  time,  nor  the  maiden  name  of  the  first  wife,  need 
be  given,  but  the  general  allegation  that  the  defendant  '^  did 
unlawfully,  feloniously  and  knowingly,  hemg  married^  marry," 
etc.,  is  sufficient.* 

1 S.  v.  La  Bore»  26  Vt  765,  767.  But  our  statute  dispenses  with  need- 
s  Davis  V.  Com.,  18  Bush,  818L  less  forms,  and  therefore  makes  this 
*Oom.  o.  Whale7,6Bush,  266.  indictment  sufficient  2  G.  ft  H., 
«a  V.  Bray,  18  Ire.  289;  [a  v.  Davis,  p.  468,  gg  69, 6a  The  absence  of  the 
109  N.  a  780, 14  a  EL  R.  65.]  averments  alluded  to  cannot,  it  is 
*  Hutohins  v.  a,  28  Ind.  84.  Said  very  certain,  '  prejudice  the  sub- 
fVaser,  J.:  ''It  is  objected  that  the  stantial  rights  of  the  defendant  upon 
indictment  ought  to  have  alleged  the  the  merita'  It  was  adjudged  in 
time  and  place  of  the  first  marriage.  North  Carolina,  even  in  the  absence 
by  whom  it  was  solenmized,  and  the  of  such  a  statute  as  ours,  that  it  was 
maiden  name  of  the  first  wife  And  not  necessary  to  aver  the  time  and 
so  it  is  said  are  the  forms,  which  are  place  of  the  maniaga  a  v.  Bray,  18 
some  evidence  of  what  the  law  is.  Ire.  289.  Mr.  Wharton,  in  his  prece- 
In  Vermont  these  allegations  were  dents  (2d  ed.  998),  gives  a  form 
held  to  be  necessary.  It  was  there  drawn  by  the  attorney-general  of 
•aid:  'This  is  merely  formal,  and  of  Pennsylvania,  in  1790,  in  which  the 
the  least  possible  importance;  but,  existence  of  the  first  marriage  is  al- 
unless  all  form  is  to  be  disregarded,  leged  almost  exactly  as  in  the  case 
which  we  could  not  do  without  a  before  us.  Indeed,  as  the  first  mar- 
statute  to  that  effect,  after  having  riage  is  not  criminal,  but  its  exist- 
so  long  regarded  it  as  essential,  then  ence  a  mere  condition  which  makes 
this  indictment  is  fatally  defectiva*  the  second  marriage  a  crime,  it  is  of 
a  u  La  Bore,  26  Vt  765.  Undoubt-  itself  a  fact,  and  there  is,  as  was  ad- 
edly  there  could  be  no  reason,  save  mitted  by  the  Vermont  court,  no 
that  of  form,  for  such  particularity;  substantial  reason  why  the  averment 
and  the  Vermont  case,  which,  so  for  of  it  should  ever  have  been  required 
as  we  are  aware,  is  the  only  one  except  in  general  terma"  See  also 
where  it  is  adjudged  to  be  necessary  on  this  question,  Sauser  u  P.,  8  Hun, 
[the  Kentucky  case  is  of  later  date],  802;  a  v.  Armington,  25  Minn.  29; 
puts  it  ui)on  that  ground  exclusively,  [a  v.  Hughes,  58  Iowa,  165, 11  N.  W. 
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§  602a.]  OFFENSES  HOSE  PUBELY  BTATUTOET.  [bOOK  YI. 

In  nice  legal  principle^ — as  derivable  from  the  common  law 
alone,  since  the  offense  consists  of  the  second  marriage  and  the 
first  is  only  matter  of  inducement,*  the  general  averment,  with- 
out the  particulars  of  time,  place  and  venue,  would  seem  to*  be 
enough  as  to  such  first  marriage.  True,  as  said  in  the  Vermont 
case,  the  fact  is  traversable,  it  must  be  proved,  and  hence  it 
must  be  alleged.  But  how  minute  must  the  allegation  be  ?  The 
common  law  furnishes  various  parallels.  Thus,  in  larceny,  the 
ownership  of  the  property  stolen,  which,  like  the  first  marriage 
in  polygamy,  is  matter  of  inducement,  while  still  it  is  an  indis- 
pensable element  in  the  crime,  for  no  man  can  steal  his  own 
goods,  must  be  averred  in  the  indictment  and  proved  at  the 
trial.*  But  by  universal  usage  the  averment  is  only  in  the  like 
general  terms  with  that  of  the  first  marriage  in  the  Indiana 
forms.  It  does  not  state  when,  where  and  by  conveyance  from 
whom  the  ownership  was  acquired.  Yet,  looking  beyond  the 
common  law  into  our  written  constitutions,  we  find  there  what 
might  not  improperly  lead  to  the  opposite  conclusion.  The  first 
marriage  is  practically  one-half  of  the  case,  and  is  often  the 
most  nice  and  delicate  part.  Commonly  it  can  be  proved  only 
by  exhibiting  the  particulars.  And,  in  reason,  under  a  consti- 
tution declaring,  as  some  of  ours  do,  that  '^  no  subject  shall  be 
held  to  answer  for  any  crime  or  offense  until  the  same  is  fully 
and  plainly,  substantially  and  formally,  described  to  him," 
there  is  fair  ground  for  rejecting  a  mere  general  allegation  of 
half  of  the  case,  as  not  complying  with  this  requirement,  and 
forhblding  the  meaning  to  be,  that  what  is  special  to  the  par- 
ticvla/r  inatance,  in  distinction  from  the  crime  in  general,  must 
be  set  out.  On  the  whole,  this  is  a  sort  of  question  on  which 
uniformity  of  judicial  opinion  is  hardly  to  be  expected. 

§  602a.  Lawful. —  In  Georgia  it  is  necessary  to  allege  that 
the  first  marriage  was  "  lawful,"  or  to  set  forth  facts  equivalent 
to  this  allegation.'  But  the  code  has  the  expression  "  the  law- 
ful husband  or  wife  being  alive."  *    In  the  absence  of  these  or 

R  706;  a  V.  Nadal,  69  Iowa,  478,  29  Com.,  92  Ky.  84*  17  a  W.  R.  189; 

N.  V7.  R  451 ;  a  v.  Hughes,  85  Kan.  Cathron  v.  a.  40  Fla  468, 24  a  R  496.] 

626,  12  Paa  R  28,  57  Am.  R  195;  i^n^e,  §422. 

Ctom.  V.  McGrath,  140  Maaa  296,  6  N.  '«  Crim.  Pra,  H.  g§  718-726,  75a 

K  R  515;  W^atson  v.  a,  13  Tex.  Ap.  'King  w.  a,  40  Ga.  244 

76;  Nelms  v,  a,  84  Ga.  466, 10  a  EL  R  *  Reed's  Ga.  Grim,  Law,  5a 

1087,  20  Am  St  R  877;  Faustre  v. 
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Other  like  special  terms,  the  word  is  unnecessary;  for  the  mere 
simple  averment  of  a  marriage  means  a  lawful  one.^ 

§603.  Second  marriage. —  The  second  marriage  must  be 
charged  with  the  particulars  of  time  and  place.'  And,  added 
to  this,  on  principle,*  and  by  the  common  practice,^  should  be 
the  name  of  the  person  to  whom.  Unless  to  cover  a  statutory 
word  there  is  no  necessity  to  aver  that  it  was  "  unlawful; "  the 
fact  of  the  first  marriage  being  set  out,  its  unlawfulness  ap- 
pears.* In  Vermont,  under  a  statute*  making  punishable  one 
who,  having  "  a  former  husband  or  wife  living,  shall  marry 
another  person,  or  shall  continue  to  cohabit  with  such  second 
husband  or  wife  in  this  state,"  it  is  held  that  an  indictment  on 
the  latter  clause,  where  the  second  marriage  was  celebrated  in 
another  state,  must  charge  it  to  have  been  unlawful  in  the  state 
of  its  celebration.^  The  Minnesota  court  has  held  the  contrary.* 

1  Ebpke  IX  P.,  43  Mioh.  41.  habit,  in  this  state,  with  the  woman 

*Ante,  §  699.    [See  also  Oartnon  u  to  whom  he  was  lawfully  married, 

a,  40  Fla.  468,  24  &  W.  R  496;  In  re  There  should,  therefore,  have  been 

Watson,  19  R.  L  842,  83  AtL  R.  878;  an  allegation  that  the  seoond  mar- 

Taoker  v.  P.,.  117  IlL  88, 7  N.  R  R  61.  riage,  in  New  Hampshire,  was  un- 

But  where  the  marriage  took  plaoe  lawful,  or  the  respondent  committed 

in  another  state  a  particular  plaoe  no  offense  by  continuing  to  cohabit 

need  not  be  alleged.    CX  v.  McGrath,  with  the  woman  in  this  state.   .   .   . 

140  Mas&  296,  6  N.  R  R  616;  S.  v.  If  the  second  marriage  had  been  in 

Nodal,  69  Iowa,  478,  29  N.  W.  R  461.]  this  state,  inasmuch  as  it  was  illegal, 

s  Grim.  Pra,  I,  §g  104^  670,  67L  the  former  wife  being  living  and  the 

^^n^e,gg698,  600.  lawful  wife  of  the  person  charged, 

*Kopke  V.  P.,  48  Mich.  41;  &  n  the  illegality  of  the  seoond  marriage 

Johnson,  12  Minn.  476,  [98  Am.  D.  would  have  been  apparent,  and  the 

241.]    See  Com.  v.  Richardson,  126  court  could  have  judicially  recog- 

Biasa  84,  [80  Am.  R  647.]  nized  its  illegaUty."    Page  67a    The 

<  Ante,  §  688.  answer  to  this  view  is,  that  if  the  po- 

^S.  V.  Palmer,  18  Vt  670.     Will-  lygamous  marriage  was  lawful  in 

iams,  C  J.,  said:  "The  second  mar-  New  Hampshire,  it  would  not  be  so 

riage   being   in  the  state  of  New  in  Vermont;  for  the  courts  of  no 

Hampshire^of  whose  laws  we  cannot  Christian   nation  would  accept  as 

judicially  take  notice,  the  respond-  good  a  foreign  polygamous  marriage, 

ent  committed  no  offense  against  the  though  it  was  valid  at  the  place  of 

laws  of  this  state  by  such  marriage;  its  celebration.    1  Bishop,  Mar.,  Div. 

and,  unless  that  marriage  was  un*  ft  S.,  §§  860,  861.    Again,  by  the  doo- 

lawful  by  the  laws  of  New  Hamp-  trine  commonly  received,  the  Ver- 

shire,  Jane  Cheney  became  his  law-  mont  court  would  presume  polygamy 

ful  wife,  and  perhaps  the  woman  to  not  allowable  in  New  Hampshire, 

whom  he  was  formerly  married,  by  Id.,  §g  411-418. 
the  same  law,  ceased  to  be  his  wifei       *&  v.  Johnson,  12  Minn.  476b 
It  could  be  no  offense  in  him  to  co- 
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The  true  view,  to  which,  perhaps,  an  examination  of  the  cases 
will  show  -them  not  to  be  adverse,  is  that  in  some  way  the 
second  marriage  mast  appear  to  be  unlawful.  But  if  a  first 
marriage  is  charged,  and  then  a  second  while  the  first  subsists^ 
the  latter  is  invalid  with  us,  and  the  case  is  brought  within 
the  statute,  whether  it  was  ^awful  or  unlawful  at  the  place  of 
its  celebration.^ 

§  604.  Yarianee. —  The  marriage  should  not  be  alleged  in  a 
way  to  create  a  variance.'  Where  the  name  of  the  second  wife 
was  given  in  the  indictment  as  Elizabeth  Chanty  widow,  and  at 
the  trial  it  appeared  she  was  not  a  widow,  the  variance  was 
held  to  be  fatal;  though  without  this  descriptive  word  the 
averment  would  have  been  equally  good.' 

§604a.  Forbidden  marriage  after  divorce. —  What  is  not 
polygamy  should  not  be  indicted  as  such.  In  some  of  our  states 
a  statute  makes  punishable  the  party  who,  after  being  divorced 
at  the  suit  of  the  other,  marries  again.*  Still  such  person  has 
ceased  to  be  a  husband  or  wife,'  and  his  marriage  in  violation 
of  the  inhibition  is  not  polygamy,  however  the  legislature  may 
term  it  The  indictment  against  him  should  be  drawn,  not  as 
for  polygamy,  but  upon  the  special  statutory  provision.* 

§  605.  Negatiying  exceptions  and  provisos. —  The  rules  for 
negativing  exceptions  and  provisos  in  indictments  on  statutes 
are  stated  in  ^^  Criminal  Procedure,"  ^  and  they  need  not  be 
here  repeated.    Now, — 

§  606.  Continued. —  Doubtless,  within  these  rules,  an  indict- 
ment on  a  statute  in  the  Indiana  form '  requires  negatives.^ 
But  one  on  the  English  and  most  of  the  American  statutes  does 

1 1  Bishop,  Mar.,  Diy.  A  a,  g§^860,  509.]    See  Baker  v.  P.,  3  HiU  (N.  Y.), 

861;  Hyde  v.  Hyd^  Law  R  1  JP.  &  825;  [Niese  ix  Terr.  (OkL),  60  Paa  R. 

M.  180;  ante,  g  585.  800;  P.  v,  f^ber,  Od  N.  Y.  146»  44  Am. 

sCrim.  Pra,  I,  §§  484a-188e;  ante,  R  857.    Such  a  decree  has  no  extra- 

g  601;  S.  v,  Armington,  35  Minn.  39;  territoriid  foroob  P.  v.  Chaae^  37  Hun, 

U.  a  «.  Miles,  3  Utah,  19;  a  ti  WiU-  8ia] 

iams,  20  Iowa,  Oa  ^Crim.  Pxa,  I,  ^  681-^^;  [a  ik 

SRex  V.  Deeley,  1  Moody,  808,  4  Gallagher,  20  R.  L  266,  88  AJl  R.  655; 

Car.  &  P.  579.  a  v.  Jenkins,  189  Ma  685,  41  a  W. 

n  Bishop,  Mar.,  Div.  &  a,  §  70a  R  220;  a  n  Melton,  130  N.  Q  591,  30 

>  3  id,  §§  1477-1480,  and  the  places  a  E.  R  98a] 

there  referred  ta  <  Ante,  g  600l 

^Post,  %  666;  Com.  v,  Richardson,  ^Bicknell,  Crim.  Pr.  86,  488,  rafer- 

136  Masa  8i  [80  Am.  R  647;]  Com.  ring  to  Brutton  u  a,  4  Ind.  601. 
u  Lane,  118  Mas&  458,  [18  Am  R 
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not,  the  matter  of  their  exceptions  and  proyisos  being  in  the 
nature  of  defense.^  ^^If  it  is  reasonable,"  said  Lord  Denman, 
C.  J.,  in  England,  '^  that  the  indictment  should  negative  the 
dissolution  of  the  marriage,  it  may  as  well  be  required  that  the 
prosecutor  should  deny  that  the  statute  was  repealed." '  And, 
in  Korth  Carolina,  to  charge  that  the  first  wife  was  alive  at 
the  time  of  the  second  marriage  is  adjudged  sufficient ;  it  need 
not  be  added  that  the  first  marriage  was  then  subsisting.  "  All 
the  precedents  produced  are  so,  except  that  of  the  Duchess  of 
Kingston's  Case." ' 

§607.  Secondly.  The  evidence : — 

Burden  of  proof. —  In  a  sense  explained  in  another  connec- 
tion,^ the  burden  of  proof  is  on  the  prosecuting  power  to  estab- 
lish every  particular  of  its  accusation.  But  this  proposition 
complicates  itself  with  the  doctrine  of  presumptions.  Further 
as  to  which, — 

Alwe. —  The  state  must  satisfy  the  jury  beyond  a  reasonable 
doubt,  either  by  direct  evidence  or  through  the  aid  of  presump- 
tions, that,  at  the  time  of  the  second  marriage,  the  first  husband 
or  wife  was  alive.*  Something  as  to  the  presumptions  under 
this  head  we  shall  see  further  on.* 

Seven  years^  absence  and  knowledge  thereof — When  the  state 
has  thus  shown  that,  at  the  time  of  the  second  marriage,  the 
first  wife,  for  example,  was  alive,  the  defendant  may  rebut  this 
prima  fade  case  by  proof  of  her  seven  years'  absence.''  Then, 
if  the  state  contends  that,  nevertheless,  he  knew  her  to  be  alive 
within  this  period,  it  must  prove  his  knowledge;  he  is  not  re- 
quired negatively  to  establish  his  want  thereof.*  And  the  jury 
are  to  determine,  under  all  the  evidence,  what  the  real  fact  as 
to  his  knowledge  was.* 

iCrim.  Pra,  I,  §  688;  a  m  Abbey,  ^Regi  u  Lumley,  Law  &  1  a  a 

39  Vt  00,  [67  Am.  D.  754;]  .a  v.  Wm-  196,  198;  Squire  u  a,  46  Ind.  459; 

iams,  20  Iowa,  98;  Com.  v.  Whalej,  Hull  v.  a,  7  Tex.  Ajk  598;  [Parker  v. 

6  Bnsh,  966;  a  n  Johnflon,  12  Minn,  a,  77  Ala.  471,  54  Am.  R.  48.] 

476^  [98  Am.  D.  241;]  Stanglein  v,  a,  •  Post,  §  61L 

17  Ohio  St  458;  Fleming  v.  P.,  27  7Hull  v.  a,  7  Tex.  Ap.  598,  694. 

N.  Y.  829;  Com.  u  Jennings,  121  Maaa  «  Reg.  v.  Heaton,  8  Fost  &  F.  819; 

47,  [28  Am.  R.  249;]  Kopke  v.  P.,  43  Reg.  v.  Ellis,  1  Feet  &  F.  809;  Reg.  v. 

Miob.  41;  Barber  u  a,  50  Md.  161.  Curgenwen,  10  Cox,  a  a  152;  &  a 

SMnrray  u  Reg.,  7  Q.  &  700,  70&  nom,  Reg.  u  Curgerwen,  Law  R.  1 

>at;.  Norman,2Dey.  222L  GQl;  [P.uMejer.SN.  Y.StR256.1 

«Crim.  Pra,  I,  §g  1048-1051  »Reg.  v.  Cross,  1  Fost  ec  F.  510; 

448 
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§  608.  DiTOrce. —  When  the  indicted  party  relies  on  a  dis- 
solution of  the  first  marriage  by  divorce,  he  should  prove  it;* 
or  at  least  bring  forward  circumstances  raising  a  presumption 
of  it,  as  explained  by  the  author  elsewhere.'  The  validity  >f  a 
decree  being  a  question  of  law,  one's  knowledge  whereof  is 
conclusively  presumed,'  a  divorce  invalid  in  law  will  not  avail 
him>  But  since  men  who  are  duly  cautious  and  otherwise 
mentally  free  from  blame  may  lawfully  act  on  facts  as  they 
appear,'  the  erroneous  belief  of  a  divorce,  founded  on  a  proper 
inquiry  conducted  with  due  care,  may  be  shown  in  defense  the 
same  as  though  it  truly  existed.* 

§  609.  Proof  of  first  marriage. —  In  another  work  the  au- 
thor has  explained  at  large  the  proof  of  marriage  in  all  issues, 
including  polygamy.^  It  is  unnecessary,  therefore,  to  enter 
fully  into  the  subject  here. 

FMt  of  marriage.^ — It  is  commonly  said  that,  in  this  issue 
of  polygamy,  a  fact  of  marriage,  in  distinction  from  the  sort 
of  presumptive  one  which  suffices  in  civil  causes,  must  be  shown.* 
But  an  examination  of  the  question  discloses  the  principle  to 
be,  that,  while  commonly  in  civil  causes  the  proof  of  marriage 
is  based  on  the  presumption  of  morality  and  obedience  to  law, 
whereby,  if  parties  are  or  have  been  cohabiting  as  husband  and 
wife,  they  are  deemed  to  be  honestly  and  innocently  so,  there- 
fore married;  whereas,  when  this  presumption  is  attempted  to 
be  invoked  in  a  polygamy  case,  it  comes  into  confiict  with  the 
like  presumption  as  to  the  second  marriage  and  living  together ; 
and  so,  as  presumption  nullifies  presumption,  other  proof  is  re- 
Reg.  V,  Dane,  1  Fost  &  F.  82a  And  in  evidenoe  as  affecting  the  defend- 
eee  Beg.  v,  Jones,  Gar.  &  M.  614;  ant*B  sentence  of  imprisonment] 
Arnold  u  a,  53  Ga.  674;  &  v.  Barrow,  ?  i  Bishop,  Mar.,  Div.  &  &,  §3  031- 
81  La.  An.  691;  [Parker  v.  a,  supra.]    1182. 

1  a  V.  Barrow,  mpra;  Ck>m.  v,  Bojer,       >  Id.,  §g  1021-1064 
7  Allen,  806;  HuU  v.  a,  7  Tex.  Ap.  59a       *  Morris  v.  Miller,  4  Burr.  2057;  &  a 

SI  Bishop,  Mar.,  Div.  &  a,  §§  977-    rum.  Morres  v.  MiUer,  1  W.  BL  682; 
983.  Birt  u  Barlow,  1  Doug.  170;  Hem- 

s  Grim.  Law,  I,  §§  294-300.  mings  u  Smith,  4  Doug.  83;  a  vi 

4  Davis  V.  Com.,  13  Bush,  818;  Rex    Hodgskina,  19  M&  155,  [36  Am.  D. 
V.  Lolley,  Efusa  &  Ry.  287.  742.]    And  see   Reg.  u  Savage^  18 

ft  Grim.  Law,  I,  §§  301-^10.  Cox,  a  Q  178;  Jackson  v.  a,  8  Tex. 

«  Squire  v.  a,  46  Ind.  459.    [But  as    Ap.  60;  Steward  u  a,  7  Tex.  Ap^  826; 
to  Arkansas,  see  Russell  v.  B,  (Ark.),    Gaines  u  Hennen,  24'  How.  (U.  a) 
49  a  W.  R  821.    Tet  by  the  same    55a 
oase  such  honest  belief  may  be  shown 
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qaired.  And  the  other  proof  may  be  presumptive  —  that  is, 
founded  on  other  presumptions — as  well  as  direct.^  This  con- 
clusion is,  in  some  of  our  states,  aided  by  statutes  which  have 
expressly  made  circumstantial  evidence  sufficient  in  issues  of 
this  sort  and  in  others.' 

§  610.  Common  proofs. —  Commonly  the  proofs  of  marriage 
in  polygamy  cases  are  •  — 

Record. —  The  marriage  record,  or  in  some  circumstances  the 
certificate  of  the  officiating  person,  supplemented  by  evidence 
of  the  identity  of  the  parties.*  These  proofs  are,  prima  fade^ 
sufficient.*    Again, — 

Persons  present^^  The  testimony  of  the  officiating  clergy- 
man, or  of  other  persons  present  at  the  nuptials,  is  a  common 
method  of  proof.  In  special  circumstances,  the  absence  of  the 
record  may  create  suspicion;  but,  in  matter  of  law,  it  is  never 
indispensable.*  In  aid  of  the  proof  of  identity,  a  photographic 
likeness  of  the  absent  party  to  the  marriage  may  be  shown  to 
the  witness.^ 

1  Gonsolt  1  Bishop,  Mar.,  Div.  &  &,  Potter,  52  Vt  83;  a  v.  Colby,  61  Vt 

§§931^48, 1089-1046;  Reg.  V.  Wilson,  291;  Jackson   v.    P.,  2   Soam.    281; 

8  Post  &  P.  119;  Buchanan  v.  S.,  55  Moore  v,  C,  9  Leigh,  639;  Maxwell  v. 

Ala.  154;  Murphy  v.  &,  50  Oa.  150;  Chapman,  8  Barb.  579;  [Beg.  n  Simp- 

Com.  V.  Jackson,  11  Bush,  679,  [21  kins,  15  Cox,  C.  C  828;  P.  v.  Perrl- 

Am.  R.  225;]  Brown  v.  &,  52  Ala.  838;  man,  72  Mich.  ISi  40  N.  W.  R.  425; 

Langtry  u  &,  80  Ala.  586;  Reg.  v.  Crane  v.  a,  94  Tenn.  86,  28  a  W.  R. 

Creeswell,  1  Q.  R  D.  446, 13  Cox,  a  C.  817;  a  v.  Ulrioh,  110  Ma  350,  19  a 

126;  Reg.  v.  Willshire^  6  Q.  B.  D.  866,  W.  R.  656;  P.  u  Crawford,  69  Hun, 

14  Cox,  a  C.  541;  Scoggins  v.  a,  82  160,  affirmed  133  N.  Y.  535.  30  N.  E. 

Ark.  205;  Wood  v.  a,  62  Ga.  406;  R.  1148;  Faustre  v.  Com.,  92  Ky.  34, 

[Reg.  V.  Kay,  16  Cox,  C.  C.  292.]  17  a  W.  R.  189;  Patterson  v.  a,  17 

s  1  Bishop^  Mar.,  Div.  &  a,  §§  54&-  Tex.  Ap.  102;  Foster  v.  a,  81  Tex.  Cr. 

546;  a  VL  Armington,  25  Minn.  29;  R.  409;  Tucker  v.  P.,  122  HL  588,  18 

Com.  V.  Johnson,  10  Allen,  196;  Case  N.  K  R.  809;  a  v.  Melton,  120  N.  C. 

V.  Case,  17  CaL  59a  591,  26  a  £.  R.  933;  a  v.  Davis,  109 

*  [Under  the  Edmunds-Tucker  Act  N.  C.  780, 14  8.  E.  R.  55.] 

(see  ante,  §§  597a,  598a),  see  U.  a  v.  ^Reg.  v.  Hawes,  1  Den.  a  C.  27a 

Simpson,  4  Utah,  227,  7  Paa  R.  257;  •  1  Bishop,  Mar.,  Div.  &  a,  §§  1047- 

U.  a  V.  Tenny  (Ariz.),  11  Pac.  R.  472;  1054;  Rex  v.  Moders,  6  How.  St  Tr. 

U.  a  V.  Peay,  5  Utah,  263, 14  Paa  R  278;  Reg.  v.  Manwaring,  Dears.  &  K 

342;  n.  a  V.  Langford,  2  Idaho,  519,  182,  87  Eng.  L.  &  Eq.  609;  s.  a  nom. 

21  Pao.  R.  409;  U.  B.  v.  Harris,  5  Utah,  Reg.  v.  Mainwaring,  7  Cox,  C.  C.  192; 

486, 17  Paa  R.  76i]  a  v.  Goodrich,  14  W.  Va.  834;  Bird  v. 

«1  Bishop*  Mar.,  Div.  &  a,  §§  986-  a,  21  Grat  800;  a  u  Clark,  54  N.  H. 

1020;  Rex  v.  James,  Rusa  &  Ry.  17;  45& 

Jones  V,  Jones.  45  Md.  144, 160;  a  v,  ?  Reg.  v.  Tolson,  4  Post  &  F.  lOa 
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§  611.]  OFFENSES  KOBE  PUBBLT  STATUTORY.  [bOOK  YX. 

Foreign  marriage. — Sometimes,  where  the  marriage  is  for- 
eign, special  considerations  may  arise.  Bat,  on  these  questions, 
it  is  best  the  reader  should  consult  the  other  work.^ 

Defendants  admis^ns. — By  the  almost  universal  doctrine, 
though  there  is  some  dissent,  the  defendant's  admission  or  con- 
fession of  the  marriage,  whether  domestic  or  foreign,  is  good 
evidence  of  it  in  this  issue.* 

§611.  Presam  ption  of  life. — Though  the  prosecuting  power 
must  prove  that  at  the  time  of  the  second  marriage  the  former 
husband  or  wife  was  living,'  it  may  resort  to  presumption  in 
aid  of  the  evidence.  If,  at  a  previous  time  not  too  remote,  such 
party  is  shown  to  have  been  alive,  the  jury  may  infer — for  the 
question  is  for  them — the  continuance  of  the  life  down  to  the 
time  of  the  second  marriage.^  Of  course,  if  the  existence  of 
such  life  could  be  established  at  no  later  period  than  seven  years 
before  the  second  marriage,  the  evidence  would  amount  to  noth- 
ing; if,  within  the  seven  years,  the  presumption  of  its  con- 

11  Bishop,  Mar.,  Div.  &  &,  g§  1065-  Car.  &  K.  782.    Contra,  P.  v,  Hum- 

1187;  Beg.  v.  Povey,  Deara  82, 6  Ck>x,  phrey,  7  Johna  814;  Qahagan  u  P.,  1 

O.  O.  88;  a  V.  Goodrich,  14  W.  Va,  Park.  Cr.  878;  [B.  tt  Melton,  120  N.  C. 

834;  Weinberg  v.  a,  25  Wis.  870;  501,  26  a  R  R.  088;  a  v,  Plym,  43 

Com.  V.  Kenney,  120  Mass.  887;  Reg.  Minn.  885,   45  N.  W.  R  848;  a  v. 

V.  OrifSn,  14  Cox,  C.  a  808;  P.  u  Hughes,  85  Kan.  626, 12  Pac.  R  28, 57 

Calder,  80  Mich.  85;  P.  v.  Lambert,  5  Am.  R  195;  Parker  v.  a,  77  Ala.  47, 

Mich.  849,  [72  Am.  D.  49;]  a  v.  Kean,  54  Am.  R  48;  Tucker  v.  P.,  122  III 

10  N.  H.  847,  [84  Am.  D.  162;]  Oneale  588, 18  N.  R  R  809;  Lowery  u  P.,  172 

V.  Com.,  17  Grat  582;  [Canale  v.  P.,  111.  46,  50  N.  K  R  165,  64  Am.  St  R 

177  IlL  219,  52  N.  K  R  810.]  50;  Adkisson  v.  a,  84  Tex.  Cr.  R  296, 

n  Bishop,  Mar.,  DIt.  &a,  §§  1057-  80  a  W.  R  857;  a  v.  Jenkins,  189 

1063, 1127;  Miles  uU.  a.  103  U.  a  804,  Ma  585,  41  a  W.  R  220;  Com.  v. 

811;  U.  a  V.  Miles,  2  Utah,  19;  Oneale  Caponi,  155  Masa  584,  80  N.  K  R  82; 

V.  Com.,  17  Grat.  582;  a  u  Seals,  16  Com.  v.  Hayden,  168  Masa  453.. 40  N. 

Ind.  852;  Squire  u  a,  46  Ind.  459;  £.  R  .846,  47  Am.  St  R  468, 28 l!  R  A. 

Cameron  v,  a,  14  Ala.  546,  [48  Aul  D.  8ia   See  also  a  v.  Gonoe,  79  Mo.  600; 

111;]  Halbrook  v,  S.,  84  Ark.  511,  [36  Dumas u  a,  14  Tex.  Ap.  464,  46  Am. 

Am.  R  17;]  Com.  v.  Henning,  10  R  241.] 

Phila.  209;  Langtry  v.  a,  80  Ala.  536;  *  Ante,  §  607. 

Cook  V.  a,  11  Ga.  53.  [56  Am.  D.  410;]  *  1  Bishop,  Mar.,  Div.  &  a,  §  958; 

Murphy  v,  a,  50  Ga.  150;   Reg.  v.  Reg.  v,  Lumley,  Law  R  1  C.  C  196^ 

Creamer,  10  Lb  Canada,  404;  Com.  v.  11  Cox.  C.  a  274;  Squire  v.  a,  46  Ind. 

Jackson,  11  Bush,  679.  [21  Am.  R  225;]  459;  Reg.  v.  Wiltshire,  6  Q.  R  D.  366. 

Williams  v.  a,  54  Ala.  131,  [25  Am.  14  Cox,  Q  G  541;  Gorman  v.  a.  28 

D.  665;]  Reg.  u  Newton,  2  Moody  &  Tex.  646;  HuU  u  a,  7  Tex.  Ap.  59a 

R  503;  &  a  nom.  Reg.  v.  Simmonsto,  And  see  Mitchell  v.  a,  68  ih\.  222; 

1  Car.  &  K.  164;  Rex  t;.  Trueman,  1  [Reg.  v.  Jones,  15  Cox,  C.   C.   284; 

East,  P.  a  470;  Reg;  v.  Flaherty,  2  Parker  v,  a,  77  Ala.  47,  54  Am.  li.  4a] 
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€H.  XXXVI.]  POLYGAMY.  [§§  612,  613. 

tinaance  would  come  in  conflict  with  that  of  the  defendant's 
innocence,  and,  other  things  being  equal,  the  latter  should  be 
preferred.^  If  the  second  marriage  and  the  life  of  the  first  matri- 
monial partner  were  shown  to  be  very  near  together, —  as,  for 
example,  if  the  former  were  within  a  month  or  two  of  the  lat- 
ter,—  the  jury  would  be  quite  justified  in  finding  that  the  life 
was  continuing;  but  not,  in  the  absence  of  special  circum- 
stances, if  the  period  was  two  years,*  and  there  might  not  im- 
properly be  an  acquittal  where  it  was  no  more  than  one  year. 
Still  this  question  will  depend  much  on  the  varjdng  circum- 
stances of  cases;  it  is  purely  of  fact  for  the  jury,  yet  of  a  sort 
particularly  open  to  be  supervised  by  the  court,  and  new  trials 
granted  when  they  appear  from  the  verdict  to  have  proceeded 
on  misapprehension.' 

§  612.  Proof  of  second  marriage. — Ko  special  difSculties 
attend  the  proof  of  the  second  marriage.  It,  only,  and  not  also 
cohabitation  under  it,  is  required  to  be  shown ;  for,  without  co- 
habitation, the  crime  is  complete.^  What  is  above  said  of  proving 
the  first  marriage,  together  with  some  elucidations  under  our 
first  sub-title,*  will  suffice  for  the  second,  except  as  to  the  — 

§  613.  Injured  parties  as  witnesses.— The  first,  or  true, 
husband  or  wife  cannot,  for  familiar  reasons,  be  a  witness,  un- 
less by  force  of  some  authorizing  statute.^  And  "  this  rule," 
says  Leach,  one  of  the  editors  of  Hawkins,  *'  has  been  so  strictly 
taken  that  even  an  affidavit  to  postpone  the  trial,  made  by 
the  first  wife,  has  been  rejected."'  Nor  does  the  defending 
husband's  consent  render  her  competent.^  Under  the  common- 
law  rules  she  cannot,  as  in  assault  and  battery  by  the  husband 
on  her,*  be  a  witness  by  reason  of  her  personal  protection  re- 

1  Bishop,  Mar.,  Div.  &  a,  and  the  461, 10  a  £.  R.  1087, 20  Am.  St  R  877; 

cases,  mipra,  Ck>iii.  v.  Lucas,  158  Masa  81, 82  N.  E.  R. 

^Squirev.  a,  supra.    AndseeOor-  1088;  Ck)x  u  a,  117  Ala.  104,  28  a  R 

man  v*  a,  supra;  [Com.  v,  McGrath,  806,  41  lb  R.  A.  760;  P.  v,  Menden- 

140  Masa  296,  6  N.  £.  R.  515;  Com.  v.  hall  (Mich.),  78  N.  W.  R.  825;  a  u 

Oaponi,  165  Masa  684^  80  N.  K  R.  82.]  Nadal,  60  Iowa,  478,  29  N.  W.  R  451.] 

>  See  the  elucidations  in  1  Bishop,  ^Ante,  §g  586,  588,  59a-59a    [See 

Mar.,  Div.  &  8.,  §§  949-955,  and  par-  Johnson  v.  a,  60  Ark.  808,  80  a  W. 

ticularly  §  953.  R  81.] 

*  Gise  V.  Com.,  81  PA.  St  428;  Beggs  *  Crim.  Pra,  I,  §§  1151-1156. 

u  a,  66  Ala.  108;  Scroggins  v.  a,  82  ?!  Hawk.  P.  a  (Curw.  ed.)  687,  g a 

Ark.  205;  a  v,  Ptitterson,  2  Ire.  846,  » Wilson  ti.  Hill,  2  Beasley,  14a 

(88  Am.  D.  699;  Nelms  tx  a,  84  Ga.  »Crim.  Pra,  I,  §  1158;  II,  § 

447 


§  613.]  OFFBN8E8  MORE   PUBELT   8TATTTT0BT.  [bOOK  VI^ 

qniring  it.^  But  under  a  statute  permitting  the  husband  or 
wife  to  testify  against  the  other  in  a  criminal  proceeding  for  a 
crime  by  one  against  the  other,  she  has  been  adjudged  com- 
petent.* Nor,  at  common  law,  can  she  be  a  witness  to  prove 
her  marriage  void ;  •  or,  a  fortiori^  good.*  But  a  mere  de  facta 
wife,  not  lawfully  married,  is  always  a  good  witness.*  Hence? 
for  most  purposes  in  these  cases,  the  second,  or  defacto^  hus. 
band  or  wife  may  be  called.*  But  such  a  witness,  whose  mar- 
riage de  facto  is  conceded,  cannot  testify  to  the  nullity  of  the 
contested  first  marriage;  for  the  result  of  the  evidence  would 
be,  and  it  could  be  only,  to  establish  its  own  inadmissibility. 
Whence  also  it  results  that  such  party  cannot  be  admitted  aa 
a  witness  to  testify  the  other  way ;  that  is,  in  favor  of  the  mar- 
riage. For  a  witness  is  sworn  to  speak  the  truth,  whatever  it 
may  be.  Therefore,  alike  in  reason,  and  in  the  language  of 
Woods,  J.,  in  the  supreme  court  of  the  United  States,  as  ^'  the 
result  of  the  authorities,  ...  as  long  as  the  fact  of  the  first 
marriage  is  contested,  the  second  wife  cannot  be  admitted  to 
prove  it.  When  the  first  marriage  is  duly  established  by  other 
evidence  to  the  satisfaction  of  the  court,  she  may  be  admitted 
to  prove  the  second  marriage,  but  not  the  first." '  It  is  per- 
ceived, therefore,  that  on  this  issue,  differing  from  the  ordinary 
case  in  which  a  tendered  witness  is  objected  to  as  being  the 
husband  or  wife  of  one  of  the  parties,"  the  course  of  the  hear- 
ing seems,  in  some  degree,  to  supply  the  place  of  the  prelimi- 
nary examination  by  the  court  as  to  his  competency;  hence 
there  may  be  apparent  differences  in  the  rules  as  to  admitting 
the  witness. 

la  V,  McDavid,  15  La.  Ail  40a  •Crim.  Pra,  I,  g  1154;  a  «l  Brown, 

^a  V.  Sloan,  55  Iowa,  217,  219,  220.  28  La.  An.  279;   [Beg.  u  Ayley,  15 

See  a  V.  Nash,  10  Iowa,  81.    Compare  Coz,  a  C.  82a] 

with  P.  u  Houghton,  24  Hun,  501,]  •!  Hawk.  P.  a  (Curw.  e<i),  §  8;  a 

and  Kelly  v.  Drew,  12  Allen,  107,  [90  v.  McDavid,  15  La.  An.  408;  a  u  Pftt- 

Am.  D.  ISa]  terson,  2  Ire.  846,  [88  Am.  D.  699;]. 

*Reg.  u  Madden,  14  TJ.  C.  Q.  R  Johnson  v.  a,  61  Oa.  805;  Fumey  u 

588,  591;  Peat's  Case,  2  Lewin,  111.  a,  3  Head,  544 

And  see  Peat's  Case,  2  Lewin,  28a  ?  Miles  v.  U.  a,  103  U.  a  80i  815. 

4  Williams  tx.  a,  44  Ala.  24;  Griggs*  ^Ab,  for  example,  in  Wakefield's 

Case,  T.  Raym.  1.    See  Broughton  v.  Case.  2  Lewin,  279;  Walter  v.  P.,  82 

Harpur,  2  Ld.  RaynL  752;  Redgrave  N.  Y.  147;  Kelly  v.  Drew,  12  Allen, 

IX  Redgrave,  88  Md.  98;  a  u  Brown,  107;  Reg.  «.  Young,  5  Cox^'G  a  296L 
67  N.  a  47a 
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CHAPTER  XXXVIL 

THE  FORCIBLE  ABDUCJTION  OP  WOMEN, 

§  614, 615.  Introduction. 
616-621.  Law  of  the  offense. 
62)Mt2i.  The  procedura 

§  614.  Abduction— Sedaction— (Distinctions).— The  wrong 
meant  by  the  word  "abduction,"  without  the  adjective,  "may 
either  be  by  fraud  and  persuasion,  or  open  violence."  ^  Hence, 
with  entire  propriety,  some  of  the  English  authors  treat,  under 
the  title  Abduction,  of  the  offenses  included  both  in  this  chap- 
ter and  the  next.*  We,  in  this  country,  have  little  to  do  with 
forcible  abduction,  as  an  offense  distinct  from  kidnaping;  so, 
for  convenience,  the  preliminary  explanations  relating  to  it 
are  placed  in  this  chapter  by  themselves. 

§  615.  How  chapter  divided,— We  shall  consider,  L  The 
law  of  the  offense ;  11.  The  procedure. 

L  The  Law  of  thb  Offense.      ' 

§  616.  Old  English  statutes.— By  3  Hen.  7,  ch.  2,  A.  D.  I486,* 

it  was  recited  "  that  women  —  as  well  maidens  as  widows  and 
wives,  having  substances,  etc. —  have,  for  the  lucre  of  such  sub- 
stances, been  oftentimes  taken  by  misdoers,  contrary  to  their 
will,  and  after  married  to  such  misdoers,  or  to  others  by  their 
assent,  or  defiled."  Thereupon  it  enacted  "  that  what  person 
or  persons  from  henceforth  that  taketh  any  woman  so  against 
her  will  unlawfully, — that  is  to  say,  maid,  widow  or  wife, — 
that  such  taking,  procuring  and  abetting  to  the  same,  and  also 
receiving  wittingly  the  same  woman  so  taken  against  her  will, 
and  knowing  the  same,  be  felony,"  etc.    And  39  Eliz.,  ch.  9, 

1 8  BL  Ck>m.  180.  tion."     1  Hawk.  P.  G.  (Curw.  ed.) 

SArohbiCrim.PL&£y.a9thLond.    126-lda 

ed.)  756-761;  1  Bu8&  Crimes  (6th  ed.),       >For  this  statute,  and  expositions 

888-^8b    The  late  editions  of  Haw-    thereon,  see  1  Hawk.  P.  C.  (Curw.  ed.), 

kins  have  the  separate  title  '^Seduo-    p.  128  et  aeq.    And  see  Crim.  Law,  I, 

§556. 
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§§  617,  618.J   OFFENSES  MORE  PURELY  8TATUTOKY.      [bOOK  VI. 

deprived  the  principals  and  procurers  of  clergy.*  The  sub- 
stance of  this  statute,  with  some*  alterations,  is  now  comprised 
in  24  and  26  Vict.,  ch.  100,  §  63. 

§  617,  Interpretations. —  The  word  "so,**  in  the  body  of  the 
above  statute,  was  construed  to  make  the  preceding  recitation 
a  part  of  it.*  The  taking  must  be  for  lucre,'  and  the  woman 
must  either  be  an  heir  apparent  or  have  property.*  Also  force 
must  be  used,  either  at  the  taking  or  at  the  marriage  or  defile- 
ment, but  not  necessarily  at  both.*  Both  the  force  and  the 
marriage  or  defilement  must  occur  in  the  county  of  the  indict- 
ment;* the  mere  taking  there,  without  one  or  the  other  of 
these,  not  sufScing.^  Yet,  within  this  distinction,  a  force  begun 
in  one  county  may  be  continuing  in  another,  where  the  mar- 
riage or  defilement  transpires,  and  therefore  sufficient.*  When 
the  offense  has  been  thus  completed,  it  will  not  be  purged  by  a 
subsequent  consent  of  the  woman.*  Her  receivers  are  princi- 
pals; those  who  receive  the  takers  of  her  are  only  accessories 
after  the  fact." 

§  618.  Whether  common  law  with  as. — As  to  whether  this 
statute  is  common  law  in  our  states,  we  have  no  decisions.^' 
The  Pennsylvania  judges,  in  their  report  of  English  statutes  in 
force,  do  not  include  this  one;"  and  Eilty  mentions  it  among 
the  acts  not  found  applicable  in  Maryland."    As  an  abstract 

1  Baker^B  Case,  12  Ca  lOa  »  Kilty,  Hep,  of  Stat  67.    He  sayB: 
^Bruton  v,  Morris,  Hob.  183,  188;  ''This  offense  was  geneiallj'  known 
Oase  of  Stealing  Women,  12  Ca  20.  in  England  under  the  term  of  steal- 
*4  BL  Com.  20a    And  see  Reg.  v,  ing  an  heiresa    The  statute  must  be 
Barratt,  9  Car.  &  P.  887.  considered  in   connection  with   89 
4  Baker*s  Case,  12  Ca  100;  1  Hawk.  Eliz.,  oh.  9,  whioh  took  away  the  ben- 
P.  C  (Curw.  ed.),  p.  124,  §  4  efit  of  clergy.  The  question  as  to  the 
*  4  BL  Com.  208,  209.  ^  extension  of  these  statutes,  if  consid- 
<  1  Stark.  Crlm.  Plead  (2d  ed.)  3;  1  ered  independent  of  what  is  to  be  in- 
East,  P.  C.  453 ;  Ful  wood's  Case,  Cra  f erred  from  the  records  of  the  courts, 
Car.  48a  would  be  open  to  considerable  doubt; 
7  Baker's  Case,  12  Ca  100;  Oase  of  for,  although  the  felony  was  created 
Stealing  Women,  12  Ca  20.  and  made  more  penal  by  a^ts  of  par- 
s  Fulwood's  Case,  Cra  Car.  488.  liament,  yet  they  were  enacted  long 
>Reg.  V.  Swanson,  7  Mod.  101,  102^  before  the  settlement  of  the  prov- 
And  see  Crim.  Law,  I,  §  78^  inoe,  and,  although  the   provisions 
^^  Baker *s  Case,  12  Ca  100;  Case  of  are  highly  penal,  the  offense  may  be 
Stealing  Women,  12  Ca  20.  viewed  as  one  of  a  heinous  nature, 
11  Crim.  Law,  I,  §  655.  and  as  being  liable  to  be  perpetrated 
1*  Report  of  Judges^  8  Binn.  Api  595,  in  this  country  as  well  as  in  England. 
617.  But  I  have  not  been  able  to  diaoover 
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question,  this  statute,  was  as  applicable  to  our  colonies  as  to 
the  mother  country.  But  because  of  the  poverty  of  the  early 
settlers  there  was  no  temptation  to  commit  the  offense,  and 
the  occasion  for  its  enforcement  could  not  arise.  This  sort  of 
want  of  occasion  is  not  generally  deemed  to  exclude  from  our 
law  a  provision  of  the  English.  Still,  on  the  whole,  the  chances 
of  inducing  a  court  to  accept  this  enactment  as  a  part  of  our 
law  would  be  problematical. 

§619.  Aside  from  this  statute^ — this  offense  may,  where 
sufficient  force  is  employed,  amount  to  common-law  kidnaping; 
or,  if  not  technically  such,  to  false  imprisonment,  or  other  anal- 
ogous misdemeanor.^  And  an  unsuccessful  attempt  to  commit 
it  is  indictable.  Thus,  an  English  case  lays  it  down,  that  at- 
tempting to  carry  away  forcibly  a  woman  of  great  fortune  is  a 
great  misdemeanor  at  the  common  law;  for  ^^sure,"  says  Lord 
Holt;,  '^  this  concerns  all  the  people  in  England  who  would  dis- 
pose of  their  children  well."  * 

§  620,  At  present  in  England^ —  this  whole  ground  is  so  cov- 
ered by  statutes  as  to  leave  little  occasion  for  resort  to  the  un- 
written law.' 

§  621.  With  us^ — it  is  so  to  a  slight  extent;  so  slight  that 
whatever  of  written  law  we  have  relating  to  it  will  be  consid- 
ered in  our  next  chapter. 

n.  The  Peooedure. 

§  623.  Indictment. —  The  indictment,  to  follow  in  substance 
Ohitty's  exposition,^  sets  forth  that  the  woman  had  lands,  or 
goods,  or  was  heir  apparent ;  and  was  married  or  defiled.  And 
it  avers  the  place  and  manner  of  the  taking;*  also  that  it  was 

any  instance  of  a  prosecution  under  >  Rex  v.  Pigot,  Holt»  758L 

these  statutes,  either  in  the  province  'Stat  24  &  26  Viot,  oh.  100,  §§  58- 

or  in  the  state,  and  the  most  certain  65;  ch.  96,  repealing  prior  statutea 

conclusion  seems   to  be  that  th^y  See  Greaves,  Crim.  Law  Acts,  78; 

were   not  in  force  therein.    There  Reg.  v.  Burrell,  Leigh  &  G.  854;  Reg. 

were  some  cases  of  prosecutions  un-  v,  Timmins,  Bell,  G.  d  276^ 

der  the  statute  4  and  5  PhiL  &  M.,  ^8  Ghit  Grim.  Law,  818.  note.  And 

oh.  8  [considered  under  the  title  Se-  see  Reg.  v.  Swendsen,  14  How.  St  Tr, 

duction,  post,  g§  627,  628],  for  what  is  559;  Reg.  u  Bay  ton,  14  How.  St  Tr. 

termed  an  inferior  degree  of  the  597. 

same  kind  of  offense^"  *  Fulwood's  Gase,  Gra  Oar.  484 

iCrim.  Law,  I,  §  555;  II,  §§  746- 

75L 

451 


§§  623,  624.]      OFFENSES   MORE   FUBELT   8TATUT0BY.  [bOOK  VI* 

for  lucre.^  "  But  it  is  not  necessary  to  state  that  it  was  done 
with  an  intention  to  marry  or  defile ;  becaase  this  is  not  re- 
quired by  the  words  of  the  act,  nor  would  the  absence  of  it 
lessen  the  injury.^  It  seems,  however,  to  be  both  safe  and 
usual  to  insert  it."  • 

§623.  Woman  as  witness. —  The  marriage  effected  by  force 
does  not  make  the  woman  a  wife,  unless  afterward,  by  volun- 
tary cohabitation  or  otherwise,  she  ratifies  it.*  Therefore  she 
may  be  a  witness  against  the  man  at  his  trial.*  Therefore, 
also, — 

On  attempt  to  dSauch. —  On  an  information  for  attempting 
to  debauch  a  young  lady,  she  was  very  properly  admitted  to 
testify  in  the  defendant's  favor.* 

§  624,  In  conclusion^ — these  cases,  like  others,  will  present 
general  questions  of  pleading  and  evidence,  not  best  to  be  en- 
tered into  a  connection  like  this.'' 

^Bruton  v,    Morris,  Hob.  182;    1  aiuination  in  evidenoe  might  be  more 
Hawk.  P.  G.  (7th  ed),  oh.  41,  g  6.  questionable.'*    1    Hale,    P.  C.   661. 
2  Ful wood's  Case,  Gra  Car.  488;  1  This  would  make  the  marriage  good 
Hawk.  P.  C  (7th  ed.),  oh.  41,  §  6.  by  reason  of  the  subsequent  consent 
>  1  Hale,  P.  C  660.  thereby  implied.  1  Bishop,  Mar.,  Div. 
4 1  Bishop,  Mar.,  Div.  &  a,  §  538  e^  &  &,  §  545.    Still,  it  might  be  a  ques- 
seq.  tion  whether  she  should  not  be  re- 
ft Wakefield's  Case,  2  Townsend,  St  oeived  as  a  witness  under  the  same 
Tr.  lld»  2  Lewin,  279;  1  Bishop,  Mar.,  policy  of  the  law  which  permits  a 
Dhr.  &  S.,  §  512  and  note;  Fulwood's  wife  to  testify  to  a  battery  inflicted 
Case,  1  Hale,  P.  C.  650,  661,  Cra  Car.  on  her  by  the  husband,   ^d  see  the 
488;  Rez  v,  Fezas,  4  Mod.  8;  Brown's  observations  and  ruling  of  HuUock, 
Case,  1  Vent  243.    Speaking  of  the  B.,  who  so  held  in  Wakefield's  OasOr 
last  cited  case.  Lord  Hale  says:  "But  suproj  at  pp.  287,  288,  of  Lewin. 
had  she  freely  without  constraint       *  Gray's  Oase^  Skin.  8L 
lived  with  him^that  thus  married       ^See  Beg.  v,  Barratt,  9  Car.  &  P» 
her  any  considerable  time^  her  ez-  887;  S.  v,  Tidwell,  5  Btroh.  h 
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SEDUCTION  OF  WOMEN. 

8  825, 626.  Introduction. 
627'64a  Law  of  the  offensa 
644-65a  The  prooedore. 

§  625.  Conspiracy^  distingaished.—  We  are  not  to  treat  in 
this  chapter  of  conspiracies.  But  it  may  be  borne  in  mind  that 
a  conspiracy  to  bring  about  the  carnal  defilement  of  a  young 
woman,  or  even,  if  she  is  under  guardianship  or  the  legal  re- 
straint of  parents,  being  a  minor,  to  procure  her  marriage  with- 
out the  consent  of  those  entitled  to  forbid  the  nuptials,  is,  both 
in  England  and  this  country,  indictable  at  the  common  law.^ 

§  626.  What  for  this  chapter  and  how  divided. —  Having 
in  the  last  chapter  considered  only  forcible  abduction,  we  shall 
in  the  present  take  into  view  most  of  what  is  ordinarily  con- 
templated under  the  joint  heads  of  Abduction  and  Seduction; 
as  to,  L  The  law  of  the  offense;  IL  The  procedure. 

L  Thb  Law  op  the  Offbitsb. 

§  627.  Old  English  statute.— In  1667  the  statute  of  4  and  5 
Phil,  and  M.  (ch.  8),  after  a  long  recitation  of  grievances  in  sec- 
tion 1,  made  it,  in  section  2,  punishable  '^  to  take  or  convey 
away,  or  cause  to  be  taken  or  conveyed  away,  any  maid  or 
woman-child  unmarried,  being  under  the  age  of  sixteen  years, 
out  of  or  from  the  possession,  custody  or  governance,  and  against 
the  will,  of  the  father  of  such  maid  or  woman-child,  or  of  such 
person  or  persons  to  whom  the  father  of  such  maid  or  woman- 
child  by  his  last  will  and  testament  or  by  any  other  act  in  his 

1  CrinL  Lawi  IL  g  286;  TwitcheU  v.  Mears,  1  Eng.  K  &  Eq.  581,  8  Den. 

V.  Com.,  9  Pa.  St  211;  Anderson  v.  G.  C.  79,  Temp.  &  AL  414;  Rex  v,  Os- 

Com.,  0  Rand.  627,  [16  Am.  D.  776;]  sulston,  2  Stra.  1107.    And  see  Grim. 

Respublica  v.  Hevice,  2  Teates,  114;  Law,  I,  §§  601,  502,  767,  768;  Grey's 

Mifflin  V.  Com.,  6  Watts  &  Q,  461,  [40  Case,  9  How.  St  Tr.  127;  &  a  nonk 

Am.  D.  527;]  Rex  v.  Thorp,  5  Mod.  Oray*s  Case,  Skin.  81;  &«.  SaT07e,48 

221;  Reg.  u  Blacket,  7  Mod.  89;  Reg.  Iowa,  562. 
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life-time  hath  or  shall  appoint,  assign,  bequeath,  give  or  grant 
the  order,  keeping,  education  or  governance  of  such  maid  or 
woman-child ;  except  such  taking  and  conveying  away  as  shall 
be  had,  made  or  done  by  or  for  such  person  or  persons  as  with- 
out fraud  or  covin  be  or  then  shall  be  the  master  or  mistress  of 
such  maid  or  woman-child,  or  the  guardian  in  socage,  or  guard- 
ian in  chivalry,  of  or  to  such  maid  or  woman-child."  * 

§  628.  Whether  common  law  with  us. —  The  date  of  this  en- 
actment is  prior  to  the  earliest  settlements  in  this  country.  It 
would  seem,  therefore,  to  be  a  part  of  our  common  law.  Eilty 
says  it  was  received  in  Maryland  as  such ;  *  but  the  Pennsyl- 
vania judges,  not  inclined  to  include  a  large  number  of  English 
statutes,  omit  this  one  in  their  report.'  It  was  made  specially 
of  force  in  South  Carolina ;  and  it  is  held  there  not  to  be  re- 
stricted to  heiresses  and  persons  of  quality,  who  in  the  recitations 
of  grievances  in  section  1  were  particularized.*  The  Massachu- 
setts commissioners  on  a  penal  code  observe  that  its  date 
"  would  render  it  a  part  of  our  common  law,  provided  it  should 
be  deemed  to  be  applicable  to  our  laws  and  institutions  and 
state  of  society;  and  it  seems  to  be  obviously  so  applicable."* 
It  appears  recently  to  have  been  assumed  not  to  be  of  force  in 
North  Carolina.* 

§  629.  How  the  earlier  common  law. —  This  offense,  where 
there  is  no  force  and  no  conspiracy,  but  only  the  guile  of  a 
single  person  is  resorted  to,  is,  both  on  reason  and  authority, 
not  indictable  by  the  common  law,  aside  from  the  statute.^ 

^See»  for  the  entire  provisions,  in-  ^Sup^  Report  Penal  Ckxle,  12l 

eluding  subsequent  sections  and  the  *S.  v.  Sullivan,  85  N.  C  006^ 

expositions,  1  Hawk.  P.  C.  (Curw.  ed.X  ^  Rex  v,  Marrlot,  4  Mod.  144;  Q,v, 

p,  126  etieq»    See  also  Bex  u  Bastian,  Sullivan,  85  N.  GL  5(HL    See  Bex  «. 

1  Sid.  802;  Bex  v.  Pierson,  Andr.  810;  Moor,  2  Mod.  128;  1  Deaa  Grim.  Law, 

Bex  v.  Comforth,  2  Stra.  1162;  Bex  6;  1  East,  P.  Q  458,  459.    The  last 

V.  Lord  Ossulston,  2  Stra.  1107;  Beg.  three  places  referred  to  may  have 

V.  Hopkins,  Gar.  A  M.  854;  Beg.  iK  created  some  doubt  of  this  proposi- 

Mankletow,  Dears.  169.  tion,  but  a  consideration  of  the  prin- 

2  Kiley,  Bep.  Stata  167;  ante,  §  618,  oiples  of  our  unwritten  law  of  crimes 

note.  lea  ves  little  room  for  any.    See  Grim. 

<  Beport  of  Judges,  8  Binn.  595, 621.  Law,  I,  §g  546,  560-564, 581  e^  seg.   In 

See  also  Anderson  v.  Gom.,  5  Band.  8.  v.  Sullivan,  supra,  Buffin,  J.,  said: 

627,  [16  Am.  D.  77&]  "  It  is  true  that  in  a  note  to  2  Arch- 

4  a  t\  Findlay,  2  Bay,  418;  &  a  nanL  hold's Griminal  Praotioe»801,to  which 

B.V.  Findley,  1  Brev.  107;  &  v.  Tid-  our  attention  was  called  by  the attor- 

well,  5  Strobw  1.  ney-general,  it  is  said  that  the  abduo- 
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§  680.  Modern  statutes  —  (Course  of  discussion).—  The 

ptesent  statutes  on  this  subject,  in  England  and  this  country, 
are  similar  to  the  older.  Yet  they  are  numerous,  and  in  some 
respects  diverse.  Assuming  that  the  reader  will  have  before 
him  those  of  his  own  state,  the  author  will  here  attempt  some 
helpful  expositions ;  which,  however,  can  serve  as  safe  guides 
only  as  examined  in  connection  with  the  statutes.^ 

§631.  Taking  girl  under  sixteen  out  of  custody.— The 
present  English  statute  of  24  and  25  Vict.,  ch.  100,  §  55,  in  like 
terms  with  the  earlier  one  of  9  Geo.  4,  ch.  81,  §  20,  and  not 
greatly  differing  from  4  and  5  Phil,  and  M.,  ch.  8,  makes  it  an 
indictable  misdemeanor  to  take  "any  unmarried  girl,  being 
under  the  age  of  sixteen  years,  out  of  the  possession  and  against 
the  will  of  her  father  or  mother,  or  of  any  other  person  having 
the  lawful  cafe  or  charge  of  her."  It  is  silent  as  to  the  pur- 
pose of  the  taking.*  A  corresponding  provision  in  Iowa  has 
the  words,  "  take  or  entice  away  an  unmarried  female  under 

tion,  or  the  enticing  or  carrying  away  of  a  prosecution  at  common  law  for 

of  any  person  by  force  ot  fraud,  is  an  such  an  offense  is  that  against  Lord 

indictable  offense  at  common  law;  Gray,  to  be  found  in  9  (8)  State  Trials, 

and,  as  authority  for  the  position,  127.    [Grey's  Case,  9  How*  St  Tr.  127.] 

reference  is  made  to  1  East*  P.  C.  458,  Upon  examining  into  that  case  we 

and  1  EusseU  on  Crimes,  669.    But  find  it  to  be,  not  an  indictment  for 

on  looking  to  East  we  find  no  sort  of  abduction  at  all,  but  an  information 

sanction  given  to  such  a  position,  lodged  against  that  lord  and  five 

On  the  contrary,  it  is  there  said  that  others,  by  which  they  were  charged 

by  virtue  of  the  general  prohibitory  with  a  conspiracy^  the  unlawful  pur- 

clause  of  the  statute  of  4  &  5  Phil.  &  pose  of  which  was  to  entice  Lady 

11,  oh.  8,  an  indictment,  for  the  ab-  Henrietta  Berkley  to  quit  her  father's 

duction  of  a  child  will  lie  by  the  rule  house  and  custody  and  live  in  secret 

of  the  common  law,  which  rule,  as  adultery.   And  even  in  that  case  the 

plained,  is  that,  where  a  thing  is  court  never  proceeded  to  a  judg- 

prohibited  to  be  done  by  a  statute  ment»  but  a  nolle  ptosequi  was  en- 

and  a  penalty  is  affixed  to  it  by  a  tered  after  a  verdict  of  guilty,  as  to 

separate  and  distinct  clause,  the  pros-  all  the  defendants."    Pages  507,  508. 

ecutor  is  not  bound  to  pursue  the  lat-  ^  Concerning  the  Michigan  statute, 

ter  remedy,  but  may  proceed  under  see  P.  v,  Bristol,  23  Mich.  118. 

the  prior  general  clause  by  indict-  <[See  Reg.  v,  Webster,  15  Cox,  C. 

ment  for  a   misdemeanor.     Not  a  C,  for  statute  against  knowingly  suf- 

single  suggestion,  however,  is  made  fering  a  girl  under  sixteen  years  of 

that  such  indictment,  in  the  absence  age  to  be  on  premises  for  the  pur 

of  aU  statutory  provision,  can   be  pose  of  being  carnally  known.    In 

maintained  by  force  of  the  common  that  case  the  offense  was  held  to 

law  alone.    And  still  less  support  is  have  been  committed,  although  the 

given  to  the  proposition  by  Russell  girl  was  prisoner's  daughter,  and  the 

He  says  that  the  only  reported  case  premises  were  his  residence] 

455 


§  631a.]  OFFENSES  MOES  PUBBLT  STATUTORY.  [bOOK  VI. 

the  age  of  fifteen  years,  from  her  father  or  mother,  guardian, 
or  other  person  having  the  legal  charge  of  her  person,  without 
their  consent."  *    Now, — 

§631a.  Mistaking  girl's  age  —  (England).— The  question 
whether  or  not,  under  these  provisions,  one  who  mistakenly 
believes  the  girl,  in  England,  to  be  over  sixteen,  or,  in  Iowa, 
to  be  over  fifteen,  is  punishable  for  the  seduction,  is  similar  to, 
yet  not  the  same  as,  the  one  of  mistaken  death,  discussed  under 
the  title  "Polygamy."*  It  was  in  England,  "on  two  several 
occasions,"  to  copy  the  words  of  a  former  edition  of  this  work,' 
"  ruled  by  single  judges  at  jury  trials,  that,  if  the  girl  is  of  pre- 
cocious growth  and  appears  to  be  over  sixteen,  or  if  she  repre- 
sents herself  to  be  so,  this  will  not  avail  the  prisoner  in  his 
defense.^  The  reports  of  these  cases  do  not  show  on  what  rea- 
sons the  doctrine,  assuming  it  to  be  sound,  proceeds;  but  it 
occurs  to  the  writer  that  there  are  sufficient  reasons  in  the 
principles  of  the  common  law  relating  to  the  intent ;  though 
ihia  question  lies  very  near  the  line  dividing  two  dissimilar 
classes  of  cases^  and  U  is  not  quite  certain^  as  we  shall  see,  that 
other  English  judges  would  decide  the  question  in  the  same  way. 
It  is  a  principle  of  the  common  law,  in  respect  of  crimes  re- 
quiring only  a  general  evil  intent,  and  not  a  specific  intent  to 
do  a  particular  forbidden  thing,  that,  if  a  man  contemplates 
one  evil  result,  and  his  act  unintended  accomplishes  another 
and  a  different  one,  he  is  punishable  the  same  aa  though  the 
act  and  intent  had  been  the  usual  and  natural  accompaniments 
of  each  other.  The  intent  was  wrong  and  the  act  was  wrong, 
an  evil  mind  impelled  the  evil  act,  therefore  he  ought  to  be 
punished.  And  the  doctrine  goes  to  the  extent  that  the  intent 
need  not  be  to  do  a  thing  which  would  be  indictable  if  done ;  for, 
in  many  cases,  not  all,  if  what  is  meant  is  a  mere  civil  or  a  mere 
moral  wrong,  yet  an  unintended  wrong  of  the  indictable  sort  fol- 
lows, an  indictment  will  lie.*  Now,  in  the  oases  under  considera- 
tion, the  man  meant  to  commit  the  civil  and  moral  wrong  of 
taking  away  an  infant  girl  from  under  lawful  guardianship; 
and  though  he  might  have  supposed  he  should  succeed  in  dodg- 

1  a  V.  Ruhl,  8  Iowa,  447.  ^Reg.  v.  Robins,  1  Car.  A;  K.  456; 

^Ante,  §  5960.  Reg.  v.  Ollifer,  10  Coz,  Q  a  40a 

sg  359  of  11  le  first  edition,  in  a       » Grim.  Law,  I,  g§  828-^84 
chapter  not  retained  in  this  revision. 
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ing  the  law,  it  is  no  stretch  of  legal  doctrine  to  hold  him  to  be 
guilty.  The  intent  which  impels  the  act  is  quite  different  from 
that  which  impels  a  mah  to  sell  what  he  has  every  reason  to 
believe,  and  does  believe,  to  be  pare  milk,  or  what  on  good 
ground  he  believes  to  be  a  harmless  and  unintoxicating  bever- 
age, or  to  enter  into  matrimony  with  one  whom  he  thus  be- 
lieves to  be  lawfully  entitled  to  marry."  This  extract  from 
the  author's  previous  edition  was  written  and  printed  in  the 
closing  part  of  the  year  1872.  Early  in  1875,  a  jury  having 
found  an  indicted  person  guilty,  with  the  qualification,  if  ma- 
terial in  law,  that  on  reasonable  grounds  he  believed  the  girl 
to  be  over  sixteen  years  of  age,  the  question  was  submitted  to 
the  Court  for  Crown  Cases  Reserved.  So  diflScult  did  it  there 
appear,  that  it  was  referred  to  all  the  common-law  judges  of 
England,  and  sixteen  heard  and  passed  upon  it.  Fifteen  were 
of  the  opinion  above  indicated  and  one  dissented.' 

§  631b.  Something  of  law  books. —  This  question  is,  by  the 
Avriter,  brought  forward  in  this  way  for  the  double  purpose  of 
explaining  the  doctrine  and  explaining  something  regarding 
the  sort  of  legal  treatise  to  which  the  present  series  of  volumes 
belongs.  Contrary  to  the  views  of  the  class  of  lawyers  who, 
discerning  no  difference  between  adjudications  in  accord  and 
in  conflict  with  just  legal  doctrine,  nor  even  taking  cognizance 
of  legal  doctrine  as  existing  otherwise  than  in  the  mere  words 
of  judges,  deny  the  value  of  books  of  a  higher  order  than  di- 
gests, and  relegate  all  legal  questions  to  one'flat,  these  volumes 
present,  to  the  extent  to  which  the  author  is  able  within  the 
space  at  command,  legal  things  as  they  truly  are.  What  is 
plain  is  set  down  as  such.  What  stands  on  the  border  lines 
of  doctrines  is  so  presented.  What  is  adjudged  past  recall  is 
not  generally  disturbed.  And,  to  some  extent,  within  what 
seems  practical,  where  it  is  certain  that  a  lawyer  can  change 

I  Reg.  u  PriDoe,  Law  R.  2  G.  C.  164,  abduoted  a  girl  under  eighteen  years 

18  Coz,  C.  C.  18&    [The  judges,  if  of  age,  it  was  held  a  sufficient  de- 

rightly  interpreted  in  Beg.  v,  Tol-  fense  if  at  the  moment  of  taking  her 

son,  28  Q.  Bw  D.  168,  did  not  put  this  out  of  custody  he  had  reasonable 

decision  on   its  better  and  firmer  cause  to  believe  that  she  was  of  the 

ground,  that  stated  in  the  text]   See  age  of  eighteen  years,  although  he 

also  Reg.  v.  Booth,  12  Cox,  C.  C.  231;  did  not  inquire  as  to  her  age  until 

Reg.  V.  Mycock,  12  Cox,  C  C  28.    [In  after  he  had  taken  her  out  of  such 

Reg.  v.  Paoker,  16  Cox,  C  C.  67,  where  lawful  custody,  but  before  abduc- 

prisoner  was  charged  with  having  tion  was  complete.] 
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the  course  of  decision  for  the  better  if  he  will  take  the  pains, 
and  exercise  skill  enough  to  make  the  court  understand  the 
question,  the  path  for  him  is  indicated.  But,  on  the  other 
hand,  it  is  not  deemed  the  author's  duty  to  impart  either  the 
disposition  or  the  industry,  or  yet  the  legal  capacity,  to  coun- 
sel or  to  court. 

§  632.  Mistaking  girl's  age^  continued — (Iowa).— The  doc- 
trine reached  in  England  had  already  been  held  in  Iowa.  It 
was  there  adjudged  inadmissible  for  the  defendant  to  show,  in 
answer  to  the  charge,  that,  before  the  enticement,  the  girl  told 
him  she  was  over  fifteen  years  of  age.  ^'  It  is  not,"  said  Wright, 
0.  J.,  "  like  the  case  stated  by  appellant,  and  found  in  the 
books,  of  a  married  man,  through  a  mistake  of  the  person,  hav- 
ing intercourse  with  a  woman  whom  he  supposed  to  be  hia 
wife,  when  she  was  not.  In  duch  a  case  there  is  no  ofFense,  for 
none  was  intended  either  in  law  or  morals^  In  the  case  at 
bar,  however,  if  the  defendant  enticed  the  female  away  for  the 
purpose  of  defilement  or  prostitution,  there  existed  a  criminal 
or  wrongful  intent,  even  though  she  was  over  the  age  of  fif- 
teen. •  .  .  The  wrongful  intent  to  do  the  one  act  is  only 
transposed  to  the  other.  And  though  the  wrong  intended  ia 
not  indictable,  the  defendant  would  still  be  liable  if  the  wrong 
done  is  so.  1  Bishop,  Crim.  Law  (1st  ed.),  §§  247, 249,  252, 254, 
note  4.  In  this  last  section  the  rule  is  thus  briefiy  stated :  *  The 
wrong  intended  but  not  doife,  and  the  wrong  done  but  not  in- 
tended, coalesce,  and  together  ^constitute  the  same  offense,  not 
always  in  the  same  degree,  as  if  the  prisoner  had  intended  the 
thing  unintentionally  done.' "  ^    Still,— 

§  632a.  Mistake  indicating  Innocence. —  In  this  offense,  the 
same  as  in  any  other,  there  may  be  a  mistake  of  fact  of  a  sort 
showing  the  accused  to  be,  as  to  the  intent,  blameless ;  and  then 
the  excuse  will  be  available  in  law.  For  example,  under  the 
English  enactment,  the  purpose  of  carnal  defilement  is  not 
essential  to  guilt;  thereupon,  in  the  language  of  Bramwell,  B.^ 
"if  the  taker  believed  he  had  the  father's  consent,  though 
wrongly,  he  would  have  no  mens  rea;  so,  if  he  did  not  know 
she  wa«  in  any  one's  possession,  nor  in  the  care  or  charge  of 

la  V.  Rahl,  8  Iowa,  447,  450,  45L  a  W.  R.  468;  Riley  v.  a  (Miss.),  18  a 
[See  P.  V,  Dolan«  96  GaL  816,  81  Paa  R.  117.  But  see  Mason  v.  a,  29  Tex. 
R  107;  a  u  Johnson,  115  Ma  480,  22    Ap.  24^  14  a  W.  R  71.J 
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any  one  [or,  more  accurately,  if,  after  due  inquiry,  he  in  good 
faith  believed  her  not  to  be].  In  those  cases,  ...  he  would 
not  know  he  was  doing  an  act  wrong  in  itself."  ^  So,  under 
the  same  statute,  where  one  had  promised  a  father  on  his  death- 
bed to  take  care  of  an  infant  daughter,  and  after  the  father's 
death  took  her  out  of  lawful  custody,  Cockburn,  0.  J.,  '^  told 
the  jury  that  it  was  clear  the  prisoner  had  no  right  to  act  as 
he  had  done  in  taking  the  child  out  of  Mrs.  Barnes'  custody. 
But  inasmuch  as  no  improper  motive  was  suggested  on  the 
part  of  the  prosecution,  it  might  very  well  be  concluded  that 
the  prisoner  wished  the  child  to  live  with  him,  and  that  he 
meant  to  discharge  the  promise  which  he  alleged  he  had  made 
to  her  father,  and  that  he  did  not  suppose  he  was  breaking  the 
law  when  he  took  the  child  away.  This  being  a  criminal  prose- 
cution, if  the  jury  should  take  this  view  of  the  case,  and  be  of 
opinion  that  the  prisoner  honestly  believed  that  he  had  a  right 
to  the  custody  of  the  child,  then,  although  the  prisoner  was  not 
legally  justified,  he  would  be  entitled  to  an  acquittal  upon  this 
charge."    And  he  was  acquitted.' 

§  688.  From  whom  taken,  etc* — ^The  several  statutory  words 
should  be  considered.    Thus, — 

" Pa^Aar." —  A  bastard  being,  for  most  purposes,  not  recog- 
nized in  the  law  as  the  child  of  its  male  parent,'  the  word 
'^  father  "  is  not  in  all  statutes  interpreted  to  include  such  par- 
ent of  a  bastard.^  But  in  some  it  is.'  And  though,  between 
the  two  parents  of  such  a  child,  the  mother  has  the  better  claim 
to  its  custody,'  yet  the  natural  father,  in  the  actual  custody 
of  an  illegitimate  girl,  is  a  ^^ father"  within  the  statute  now  in 
contemplation,  making  the  taking  of  her  from  his  custody  in- 
dictable.^ 

•  I 

^  Reg.  V.  Prince  (stated  ante,  g  682),       '  1  BL  Com.  459;  Dorin  vl  Dorin, 

Law  R,  2  O.  0. 154, 17&  Law  R.  7  H.  L.  508;  In  re  Ayles' 

SReg.  V.  Tinkler,  1  Foet  A  F.  5ia  Trusts,  1  Ch.  D.  282;  Dickinson's  Ap- 

The  case  of  Reg  v.  Hilbert,  Law  R.  peal,  42  Conn.  491,  [19  Am.  R.  55a] 
1  C.  C.  184,  was  decided  wrongly,  if       *  Hard's  Case,  2  Salk.  427. 
it  proceeded  on  the  question  now       *  Rez  t\  Hodnett,  1  T.  R.  9S,  98;  1 

under  discussion.    Tet  evidently  the  Bishop,  Mar.,  Div.  &  8.,  g  745. 

ground  of  the  decision  was  that  the       *2  Bishop  Mar.,  Div.  &  &,  g  1172;  I 

girl  was  not  taken  out  of  the  father's  Ex  parte  Knee,  1  New  R  148L 
possession.    Compare   with  Reg.  u       ^Rez  v.  Cornforth,  2  Stra.  1162; 

Green,  8  Fost  &  F,  274»  therein  cited.  Re:t  V.  Sweeting,  1  East,  P.  C.  457. 
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**  Other  person^ — The  words  "op  other  persons  having  the 
legal  charge  of  her  person  "  in  the  Iowa  statute  do  not  require 
the  one  in  possession  to  have  the  fall  measure  of  a  parents  au- 
thority over  the  girl,  or  to  have  been  formally  appointed  her 
guardian.  Yet,  on  the  other  hand,  a  mere  temporary  charge, 
like  that  of  a  schoolmistress  or  governess,  is  not  sufficient  If, 
for  example,  the  parents  are  dead,  those  with  whom  she  resides 
as  a  member  of  the  family,  AvhoUy  under  their  care  and  protec- 
tion, have  "  the  legal  charge  of  her  person  "  within  the  mean- 
ing of  this  statute,  though  holding  no  appointment  of  guard- 
ianship.^ Within  this  general  sort  of  doctrine  are  the  not  very 
distinct  English  cases.' 

§  634.  Thetaking— (Consent  of  girl— Force— Enticement). 
Plainly,  under  the  statute  now  in  contemplation,  the  girl's  con- 
sent affords  no  justification  for  the  taking; '  though,  at  one  time 
in  England,  there  seems  to  have  been  doubt  on  this  question.* 
There  need  be  no  force,  actual  or  constructive.*  Yet  there 
must  be  an  enticement;*  so  that  her  voluntary  going  away, 
without  prompting  from  the  accused,  is  no  offense,  though  he 
receives  her.^    Yet  nothing  more  than  enticement  is  required.* 

la  VL  Ruhl,  8  Iowa,  447.  ^Reg;  n  Mankletow,  Dears.  159,  6 

SReg.  V.  BurreU,  Leigh  ft  Q  854;  Cox,  0.  Q  143;  Reg.  tx  Bi8weU,2  Cox, 

Peg.  V.  Tinkler,  1  Fost  &  F.  513;  Reg.  (X  CL  279;  Reg.  v.  Handlej,  1  Fost  & 

V.  Meadows,  1  Car.  ft  K  899.    Arch-  F.  648;  Reg.  v,  BaiUie,  8  Cox,  a  a 

bold  observes:  ''Upon  the  death  of  238;  Reg.  u  Timmins,  Bell,  a  C.  276^ 

the  father  the  mother  retains  her  au-  8  Cox,  C.  C.  401 ;  Reg.  vl  Robb,  4  Fost 

thority,  though  she  marry  again,  un-  ft  F.  59. 

less  the  father  has  disposed  of  the  *  Reg.  v,  Mankletow,  supra;  Reg.  tK 

custody  of  his  child  to  others;  the  Frazer,  8  Cox,  C.  CL  446;  [LAmpton  tx 

assent  of  the  seoond  husband  is  not  8.  (Mis&X  11  &  R  656;  &  v.  Stone,  106 

materiaL    Ratoliffe's  Case,  8  Ca  87a,  Ma  1, 16  a  W.  R.  890;  P.  ix  Seeley, 

89.    ,    .    •    And  it  is  not  clear  from  87  Hun,  190.] 

the  statute  whether  it  would  be  an  <  Lewis  u  P.,  87  Mioh.  518;  &  ix 

offense  to  take  away  a  girl  against  Crawford,  34  Iowa,  40;  Wiiaon  v,  &, 

the  consent  of  her  parent,  but  by  the  58  Ga.  828;  [S.  v,  Bussey,  58  Kan.  679, 

consent  of  one  who  has  the  tempo-  50  Paa  R.  891;  &  v.  Johnson,  115  Ma 

rary  oare  of  her.    1  East,  P.  C.  457."  480,  22  a  W.  R  46a] 

Arohb.  Crim.  PL  ft  Ey.  (10th  Lond.  ?  Reg.  v.  Olifler,  10  Cox,  Q  a  402. 

ed.)  477,  478.  And  see  and  compare  Reg.  n  Kipps, 

'[Thwett  V.  a,  74  Ga.  821;  a  VL  4  Cox,  C.  C  167;  Reg.  u  BiswelC  2 

Stone,  106  Ma  1, 16  a  W.  R  890;  a  Cox,  a  C.  279;  Reg.  v.  Handley,  1 

V.  Bobbst,  131  Ma  828,  82  a  W.  R  Fost  ft  F.  64a 

1149;  Scruggs  v.  a,  90  Tenn.  81, 15  a  >But  see  P.  «.  Pftiahall, 6  Flark.  Ci; 

W.  R.  1074;  a  V.  Buasey,  58  Kan.  679,  129. 

50  Paa  R  891.] 
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Therefore  to  entice,  on  one  occasion,  a  girl  who  goes  away  on 
another,  and  then  to  receive  her,  is  to  commit  this  offense^ 
though  the  person  doing  it  does  not  approve  of  her  going  at 
the  time  she  does.^ 

§  635.  Consent  of  parent  or  guardian. —  By  the  terms  of 
these  statutes,  the  consent  of  the  person  having  the  custody  of 
th3  girl  justifies  the  taking.  But  it  was  deemed,  on  an  English 
trial,  and  it  would  appear  correctly,  that  a  consent  obtained  by 
fraud  is,  for  this  purpose,  equivalent  to  none.*  And  Archbold 
adds  that  "  it  seems  to  be  doubtful  whether,  if  the  parent  once 
consent,  but  afterwards  dissent,  a  subsequent  taking  away  can 
be  said  to  be  against  the  will  of  the  parent."  •  On  principle,  a 
parent,  like  any  other  person,  has  his  day  for  repentance ;  and, 
if  he  revokes  the  authority  before  the  taking,  the  case  stands  a* 
though  it  had  not  been  given.  Parents  who  had  encouraged 
the  girl  in  a  lax  course  of  life,  so  that  they  might  have  foreseen 
what  happened,  were  in  one  case  deemed  to  have  thereby  con- 
sented.* 

§  636.  ^^  Possession  **  of  parent  or  guardian.— If  a  girl,  by 
a  previous  arrangement  with  a  man,  leaves  her  father's  house 
and  then  joins  him;*  or,  a  fortiori^  if  he  puts  up  a  ladder  to  the 
window,  and  she  comes  down  on  it  and  goes  away  with  him,* 
this  is  a  taking  of  her  out  of  his  possession.  And  the  result 
should,  in  reason,  be  deemed  the  same,  if,  on  her  daily  route  to 
school,  he  persuades  her  to  go  away  with  him.  Surely  a  father, 
to  protect  his  child,  ought  not  to  be  obliged  to  keep  his  arm» 
clasped  constantly  around  her  waist.    Unhappily,  there  seems 

1  Reg.  V.  Robb,  4  Fost  &  F.  59;  Reg.  ruled  in  Reg.  v.  Bellis,  17  Coz,  Q  C 

V.  Oiifier,  mipra,    [A  dictum  in  Reg.  660.] 

V.  Barrett,  16  Cox,  Q  C.  658,  held  that  '  Reg.  «,  Hopkins,  Car.  &  M.  254 

to  support  an  indictment  under  24  f^e  Gsurett  v.  &,  74  Qa.  101.] 

&  25  Vict,  oh.  100,  §  56,  for  unlaw-  *  Archb.   Crim.    PL    &   Ev.  (lOtl 

fully  and  fraudulently  taking  away  Lond.  ed.)  478,  referring  to  Galthro^ 

a  child  under  the  age  of  fourteen  v.  Axtel,  8  Mod.  168;  1  East,  P.  C.  457. 

years,  eta,  with  intent  to  deprive  *  Reg.  v.  Primelt,  1  Fost  &  F.  50. 

the  parent  of  the  possei^ion  of  such  >  Reg.  v.  Mankletow,  Dears.  150,  6 

child,  etc.,  evidence  of  fraud  ezer*  Cos,  C.  Q  148;  [S.  v,  Chisenhall,  106^ 

cised  upon  the  child's  guardian  was  N.  C.  676,  11  Sw  E.  R  518.    See  S.  t\ 

insufficient,  but  that  fraud  must  be  Round,  82  Ma  670;  P.  v.  Cook,  61  Cal. 

shown  to  have  been  exercised  on  the  478;  S.  v,  Gk)rdon,  46  N.  J.  L.  432.] 

child  herselt    That  dictum  was  over-  *  Reg.  v,  Robins,  1  Car.  &  K  456. 
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from  some  of  the  cases  to  be  doubt  whether  this  is  the  doctrine 
in  England ;  *  yet  from  others  it  appears  to  be.' 

§  637 «  How  long  and  far  away.— It  is  not  necessary  that  the 
accused  person  should  keep,  or  intend  to  keep,  the  girl  perma- 
nently from  her  parents  or  guardian,  or  remove  her  beyond 
their  immediate  neighborhood.'  Where  she  was  taken  from 
her  father's  house  for  an  hour  or  two,  and  married,  but  not  de- 
filed, the  absence  was  adjudged  sufiScient.^  A  fortiori  it  was 
so  where  the  defendant  had  her  three  days,  sleeping  with  her 
at  night.* 

[§  637a.  Where  a  statute  provides  punishment  for  any  guard- 
ian of  any  female  ward  under  the  age  of  eighteen  years,  or  any 
other  person  to  whose  care  and  protection  any  such  female  shall 
have  been  confided,  who  shall  defile  her,  by  carnally  knowing 
her  while  she  remains  in  his  care,  custody  or  employment,  a 
girl  employed  as  a  domestic  servant '  is  within  the  statute,  and 
previous  unchastity  ^  or  consent '  constitutes  no  defense.] 

§  638.  ^^  Under  promise  of  marriage.''—  Some  of  the  stat- 
utes, especially  those  which  make  an  illicit  intercourse  indis- 
pensable, require  the  seduction  to  be  effected  ^^  under  promise 

1  Reg^  V.  Hibbert,  Law  R.  1  G  G.  her  wiU  with  intent  to  have  carnal 

184;  Reg.  v.  Oreen,  8  Fost  Sc  F.  274  knowledge  of  her,  see  Malonev,  Com., 

>  Reg.  V.  Mankletow,   D^ra  159,  91  Ky.  807, 15  a  W.  R.  856;  Couch  v. 

where  Jervis,  C.  J.)  speaking  for  the  Com.  (Ky.),  29  &  W.  R.  29;  Riley  v. 

whole  oourt,  said:  **  A  manual  posses-  Com.  (Ky.),  55  Sw  W.  R.  547;  Paynter 

sion  is  not  necessary.  If  the  girl  were  v.  Com.  (Ky.),  55  8.  W.  R.  687.] 
a  member  of  the  family,  and  under       '[a  v.  Terry,  106  Ma  209, 17  &  W. 

the  father's  control,  there  is  a  suffi-  R  288;  S.v.  Young,  99  Ma  284, 12  & 

cient  possession.    If  a  girl  leaves  her  W.  R  642;  &,  v,  Strattman,  100  Ma 

father's  house  for  a  particular  pur-  540,  13  a  W.  R.  814;  a  «.  Hill,  134 

pose,  with  his  saDction,  she  cannot  Ma  663,  86  a  W.  R.  228.    See  also  a 

legally  be  said  to  be  out  of  her  father's  v.  Summar,  143  Ma  220,  45  a  W.  R. 

possession.**  Page  165.   And  see  Reg.  254;  a  u  Kavanaugh,  135  Ma  111,  88 

V.  Burrell,  Leigh  &  C.  854;  [Reg.  v.  a  W.  R.  88;  a  v.  Napper,  141  Ma  401, 

Henkers,  16  Ck>z,  G.  Q  257.]  42  a  W.  R.  057;  a  u  Sibley,  181  Ma 

jgiocum  V.  P.,  90  EL  274.  519,  88  a  W.  R.  167;  a  u  McClain, 

<  Reg.  V.  Baillie,  8  Cox,  a  C.  238.  137  Ma  807,  88  a  W.  R.  906.] 
»  Reg.  V.  Timmins,  Bell.  Q  C.  276,  8       '[an  Summar,  148  Ma  220.  45  a 

Cox,  a  C.  40L    And  see  Reg.  v.  Hop-  W.  R  254;  a  u  Sibley,  131  Ma  519, 

kins,  Car.  &  M  254;  [South  v.  a,  97  83  a  W.  R  167;  a  tt  Stnittman,  100 

Tenn.  496,  37  a  W.  R  210.    For  con-  Ma  540,  18  a  W.  R  814.] 
struotions    of    Kentucky   statute       ^  [S.  v,  Rogers,  108  Ma  202, 18  a  W. 

against  detaining  a  woman  against  R  976i] 
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€H.  XXXVIII.]  BKDUOTION  OF  WOMfiHT.  [§  638« 

of  marriage."  ^  By  oonstraction  whereof,  if  the  man  is  already 
married  to  another^  and  the  woman  knows  it,  so  that  she  conld 
not  be  influenced  by  his  promise,  the  statutory  wrong  becomes 
impossible ;  ^  bat  otherwise  if  she  does  not  know  it,'  because 
then  the  promise  may  influence  her  the  same  as  though  he  was 
really  free.  And  it  will  be  even  binding  on  him  to  the  extent 
of  furnishing  her  ground  for  an  action  for  breach  of  promise.* 
Yet  his  liability  to  a  civil  action  if  he  breaks  his  vow  is  not 
strictly  necessary;  as,  if  he  is  a  minor  arrived  at  puberty,  he 
can  commit  this  offense.*  Or,  if  the  marriage  promise  was  the 
inducement  to  the  girl  to  yield  to  him,  rendering  it  void  be- 
cause founded  on  an  immoral  consideration,*  it  is  still  sufficient 
as  foundation  for  this  indictment.^  Though  the  parties  are 
already  under  marriage  engagement,  if  the  woman  yields,  not 
by  reason  of  the  man's  promise  of  marriage,  but  simply  for  the 
gratification  of  a  criminal  desire,  he  does  not  commit  the  of- 
fense ;  *  yet  the  subsistence  of  the  engagement  does  not  render 

1 N.  Y.  Statfl.  of  1848,  eh.  Ill;  Cal-  a  877,  81  Hun,  800,  as  well  as  in  a  v. 

lahan  v.  a,  63  Ind.  198;  [a  v.  Hemm,  Adams,  25  Oreg.  172, 85  Paa  R  88,  22 

82  Iowa,  809,  48  N.  W.  R.  971;  8.  v.  L.  R  A.  840.  See  Spenrath  ti.  a  (Tex. 

Hamann  (Iowa),  80  N.  W.  R.  1064;  P.  Cr.  R),  48  a  W.  R  192,  and  a  v, 

V.  Samonset,  97  CaL  448,  82  Paa  R  Cochran,  10  Wash.  662, 89  Pao.  R  155; 

520;  a  V.  Horton,  100  N.  C  448,  6  0*Nem  ixa,86aa.888,liaE.R 

a  E.  R  288,  6  Am.  St  R  618;  Phil-  856.] 

lips  V.  a,  108  Ind.  406,  9  N.  E.  R  845;       7  Kenyon  u  P.,  supra;  Callahan  t^ 

Rioe  V.  Com.,  102  Fa.  St  40&]  S.,  68  Ind.  198;  Bojce  tx  People,  55 

3  Callahan  v.  a,  supra;  Wood  «.  a,  N.  T.  644  [As  to  repeating  promise 
48  GkL  192,  [15  Am.  R  664]  of  marriage  at  the  time  of  the  seduo- 

sp.  u  Alger,  1  Park.  Cr.  88a    See  tion,  see  Bailey  r.  S.,  86  Tex.  Cr.  R 

a  u  Gates,  27  Minn.  5a  540.  88  a  W.  R  185;  Q,  v.  Brassfield, 

4  Bishop,  Con.,  §  698;  Wild  v.  Har-  81  Ma  151,  5  Am.  R  234;  MoTyier  v. 
ris,  7  a  R  999;  Mmward  v.  Little-  a,  91  Ga.  254, 18  a  £.  R  140.] 
wood,  5  Exoh.  775,  1  Eng.  L.  &  Eq.  *P.  v.  Clark,  88  Mioh.  112;  Bowers 
406;  Kelley  v.  Riley,  106  Mass.  889,  v.  a,  29  Ohio  St  542;  [Barnes  u  a, 
842.  87  Tex.  Cr.  R  820,  89  a  W.  R  684 

ft  Kenyon  v.  P.,  26  N.  Y.  208,  [84  Where  consent  was  given  under 
Am.  D.  177.]  promise  of  marriage,  the  offense  is 

6  Bishop,  Con.,  %  495^  [Promise  to  seduction,  although  force  was  used 
marry  conditioned  on  pregnancy  will  to  accomplish  the  act  P.  v.  De  Fore, 
support  the  charga  a  v.  Hughes,  106  64  Mich.  693,  81  N.  W.  R  585,  8  Am. 
Iowa,  125,  76  N.  W.  R  520, 68  Am.  St  *  St  R  86a  The  Texas  statute  re- 
R  288;  a  V.  Hemm,  82  Iowa,  609,  48  quires,  in  addition  to  promise  of  mar- 
N.  W.  R  971;  P.  v.  Hustis,  82  Hun,  58i  riage,  some  other  means  than  mere 
But  the  contrary  view  was  taken  in  appeal  to  the  lust  or  passion  of  the 
P.  V,  Van  Alstyne,  144  N.  Y.  861,  89  woman.  Putnam  v.  a,  29  Tex.  Ap. 
N.  E.  R  848,  and  P. «.  Duiyea,  80  N.  T.    454, 16  a  W.  R  97, 25  Am.  St  R  78a] 
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§  639.]  OFFENSES  MOBE  PURELY  STATUTOSY.  [bOOX  YU 

his  act  the  less  a  crime,  if  she  submits  from  reliance  thereon. 
In  the  words  of  Bleckley,  J. :  "  To  make  love  to  a  woman,  woo 
her,  make  honorable  proposals  of  marriage,  have  them  accepted, 
and  afterwards  to  undo  her  under  a  solemn  repetition  of  the 
engagement  vow,  is  to  employ  persuasion  as  well  as  promises 
of  marriage."  * 

§  639,  ^^  Preyions  chaste  character/*  —  Under  some  of  the 
statutes,  the  woman,  to  bring  the  case  within  them,  must  be 
of  "  previous  chaste  character."  The  meaning  is,  not  that  her 
reputation  must  be  good,  but  that  she  must  possess  actual  per- 
sonal virtue.*  Therefore  a  single  act  or  a  series  of  acts  of  illicit 
connection  by  her  may  be  shown  on  behalf  of  the  defendant,*^ 
but  not  her  bad  reputation  for  chastity.*  Nor,  after  her  virtue 
is  destroyed  by  the  defendant,  are  the  like  acts  of  hers  relevant 
in  bis  defense.*  The  required  chastity  must  exist  at  the  time 
of  the  seduction;*  and,  though  she  has  been  unchaste,  if  she 
has  reformed,  she  is  chaste  within  the  meaning  of  the  statute.^ 
In  reason,  therefore,  a  single  incontinent  act  does  not  neces- 
sarily, in  law,  take  away  a  woman's  "  previously  chaste  char- 
acter; "  for  she  may  repent  of  it  instantly,  and  not  repeat  it. 

1  Wilson   V.  a,  6S   Ga.  828»  831;  a  R.  295,  60  Am.  St  R.  589;  f'oweU 

[Jones  u  a,  90  Oa.  616,  16  a  £.  R.  t;.  a  (Miss.),  20  a  R  4;  P.  u  Samon- 

880.]  set,  97  Cal  448,  82  Pao.  R.  520;  a  v. 

s  [Mills  tx  Ck>m.,  98  Va.  815,  22  a  R  Lockerby,  50  Minn.  868,  62  N.  W.  R. 

R.  86;  P.  V.  Nelson,  153  N.  T.  90,  46  958,  86  Am.  St  R.  656;  Zabriskie  v. 

N.  R  R  1040,  60  Am.  St  R  592.  But  a,  43  N.  J.  L.  640, 89  Am.  R  6ia  See 

the  woman  is  not  unchaste  because  a  u  Clark,  9  Oreg.  406.] 
she  was  compelled  to  yield  her  vir-       •  Boyce  r.  P.,  65  S.  Y.  644;  a  u 

tu&    P.  V.  Gibbe,  70  Mich.  425,  38  N.  Deitrick,  supra, 
W.  R  257.]  «  a  V,  Gates,  27  Minn.  52;  [Smith  v. 

•a  v.  Shean,  82  Iowa,  88;  Kenyon  Com.  (Ky.),  82  a  W.  R  174;  Suther 

V.  P.,  26  N.  Y.  203,  [84  Am.  D.  177;]  v.  a,  118  Ala.  88,  24  a  R  4a] 
Lyons  v.  a,  52  Ind.  426;  P.  u  Clark,       ?  P.  v.  Clark,  88  Mich.  112;  Carpen- 

83  Mich.  112;  [a  v.  Wheeler,  94  Ma  t«r  v.  P.,  8  Barb.  603;  Crozier  v.  P.» 

252,  7  a  W.  R  108;  Davis  v,  a,  86  1  Park.  Cr.  458;  Kenyon  u  P.,  26 

Tex.  Cr.  R  548.  38  a  W.  R  174]  N.  Y.  203,  [84  Am.  D.  177;]  a  v.  Car- 

*  Kenyon  v.  P.,  supra;  KaufTman  ron,  18  Iowa,  372, 875,  [87  Am.  D.  401 ;] 

V.  P.,  11  Hun,  82;  P.  v.  Brewer,  27  Andre  u  a,  5  Iowa,  889,  [68  Am.  D. 

Mich.  134    Yet  reputation  has  been  708;]  Boak  t\  a,  5  Iowa,  480;  Bowers 

deemed  admissible  to  support  or  dis-  v.  a,  29  Ohio  St  542,  545;  a  v.  Dunn, 

credit  the  testimony  as  to  particular  58  Iowa,  526.     See  Safford  v.  P.,  1 

act&    a  V,  Prizer,  49  Iowa,  531,  [31  Park.  Cr.  474;  [&.  v.  Moore,  78  Iowa, 

Am  R  155;]  a  v.  Deitrick,  51  Iowa,  494,  48  N.  W.  R  278;  Wilson  v.  a,  78 

467;  [Brown  v.  a,  72  Md.  468,  20  Atl.  Ala.  257.] 
R  186;  CarroU  u  a,  74  Mis&  688,  22 
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CH.  xxxYin.]  SEDUornoN  of  womxn.  [§  640. 

^^  VirtuauSf^ — in  a  like  connection  in  a  statute,  used  with 
reference  to  an  unmarried  woman,  implies  something  of  purity 
of  heart  and  feeling  beyond  the  mere  physical  fact  that  she 
has  not  been  defiled.^ 

**  Good  repute.^^ —  The  statutory  words  in  Ohio  are  "  of  good 
repute  for  chastity."  Under  them,  specific  incontinent  acts 
cannot  be  shown,  but  the  question  is  of  the  girl's  general  repu- 
ta|;ion  ^  at  the  time  of  the  seduction.  This  event  may  have 
made  a  good  reputation  bad ;  so  that  the  inquiry  cannot  be 
what  it  is  at  the  time  of  the  trial.* 

§  640.  The  seducing. —  In  determining  whether  or  not  there 
is  a  sufficient  seducing,  the  precise  statutory  terms  should  be 
regarded.  Aside  from  such  terms,  the  kind  and  extent  of  the 
seductive  arts  appear  to  depend  less  on  absolute  rule  than  on 
the  circumstances  of  the  particular  case;  among  them,  the 
character,  age,  intelligence  and  education  of  the  woman.  In 
general,  if  in  fact  they  accomplished  the  object,  they  are  suffi- 
cient in  law.*  For  example,  no  more  may  be  required  than 
"  the  common  blandishments  of  a  lover."  *  But  there  must  be 
a  holding  out  of  some  sort  of  inducement.*    And, — 

"  Jni^eigfto." — Under  the  statutory  word  "  inveigle,"  a  woman 
is  not  inveigled  away,  if  she  leaves  her  home  purely  of  her  own 
volition,  whatever  is  done  afterward.^ 

1  V7ood  v.  a,  48  Ga.  1»2,  [16  Am.  R.  Twisleton,  1  Lev.  257,  1  Sid.  887,  2 

664;  O^NeUl  u  a,  85  Ga.  888, 11  a  R  Keh.  482;  1  Hawk.  P.  C.  (7th  ed.), 

R  856;  Kellar  tn  a,  103  Ga.  506,  81  ch.  41,  §  10.    ['^Artifices,**  see  a  vl 

a  R  R.  292;  a  t;.  CroweU,  116  N.  G  Fitzgerald,  68  Iowa,  268, 19  N.  W.  R 

1052,  21  a  £.  R  50a]  202;  Hawn  v.  Banghart,  76  Iowa,  688, 

'Bowers  t;.  a,  29  Ohio  Si  542;  [a  89  N.   V7.   R  251,  14  Am,  St  R 

V,  Bryan,  84  Kan.  68, 8  Paa  R  260;  261.    For  definitions  of  **  deception,'* 

a  V.  Atterbury,  69  Kan.  287,  52  Paa  "  temptation,"  "  flattery  "  and  ♦'  art," 

R  451;  a  V.  Sharp,  182  Ma  165,  88  a  see  Suther  u  a,  118  Ala.  88,  24  a  R 

W.  R  795;  a  v.  Eckler,  106  Ma  585,  4a] 

17  a  V7.  R  8H27  Am.  St  R  872;       ^P.  v.  Clark,  88  Mich.  112;  [Smith 

Oliver  v.  Com.,  101  Pa.  St  215,  47  u  a,  107   Ala.  189,  18  a  R  806; 

Am.  R  704.]  Carney  v.  a,  79  Ala.  14;  Powell  u  S. 

*  P.  V,  Brewer,  27  Mich.  184  (Miss.),  20  a  R  4;  Reg.  v.  Henkers,  16 

*a  V.  Higdon,  82  Iowa,  262;  a  v.  Cox,  C.  C.  257.] 
Groome,  10  Iowa.  808;  [a  v.  Marshall,       ?  Carpenter  v.  P.,  8  Barb.  60a    See 

137  Ma  463»  89  a  W.  R  68;  a  u  further,  as  to  the  meaning  of  the 

Hayes,  105 Jowa,  82, 74  N.  W,  R  757.]  word  **  inveigle,"  U.  a  «.  Aucarola, 

SArchb.    Crim.    PL    &   Ev.  (10th  17  Blatoh.  428. 
Lond.  ed.)  478^  referring  to  Rex  u 
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§  641.]  OFFENSES  HOBB   PUBELT  STATUTOBY.  [bOOK  VI. 

§  641.  ^'  Parpose  of  prostftation  **  —  (f^  Concabinage  *0'— 
Some  of  the  statutes  require  the  enticing  away  to  be  '^  for  the 
purpose  ot  prostitution.^^  Something  more  than  a  single  illicit 
act,  or  series  of  such  acts,  with  the  one  enticer,  must  be  con- 
templated.^ And  we  have  intimations  that  the  intent  must  be 
to  make  the  woman  a  ^^  prostitute ; " '  defined,  in  one  of  the 
cases,  to  be  ^'  a  female  given  to  indiscriminate  lewdness  for 
gain."  •  It  would  seem  to  the  writer  that,  while  this  may  be 
so  in  some  connections  in  a  statute,  it  is  not  necessarily  so  in 
all;  and  that  a  distinction  may  be  taken  between  an  act  of 
prostitution  and  the  condition  of  being  a  prostitute.  Where, 
by  the  statute,  the  offense  consisted  in  enticing  ^^  away  any 
unmarried  female  of  a  chaste  life  and  conversation  from  the 
parents'  house  #  .  •  for  the  purpose  of  prostitution  or  con- 
cubinage," a  married  man  was  held  to  have  committed  it,  who 
induced  the  daughter  of  a  neighbor  to  come  from  her  father's 
house  to  his  three  or  four  times  a  week  and  have  connection 
with  him,  frequently  in  the  presence  of  his  wife,  during  a  pe- 
riod of  nearly  nine  months.  The  intent  and  enticing  away, 
without  the  indecency  following,  would  have  completed  the 
crime;  and  how  much  less,  can  be  only  matter  of  opinion.^  In- 
deed, to  satisfy  the  word  "  concubinage,"  in  a  statute  similar 
to  this,  a  single  illicit  act  has  been  adjudged  sufficient.* 

1  [The  gist  of  the  action  is  the  tak-  N.  W.  R.  215;  P.  v,  Stott,  4  N.  Y.  Cr. 
ing  away  for  the  purpose  of  prostitu-  R.  806;  P.  u  Plath,  100  N.  Y.  590,  3 
tion  or  concubinage,  against  the  wiU    N.  R  R.  790,  58  Am.  R.  230.] 

of  the  person  having  legal  charge  of  ^Slooum  v.  P.,  90  HL  274;  [Hender- 

the  girl;  and  her  previous  unchaste  son  v.  P.,  124  III  607, 17  N.  R  R.  68, 

conduct  furnishes  no  defense.    P.  u  7  Am.  St  R.  891;  S.  v.  Richardson, 

Demourset,  71  CaL  611,  12  Paa  R.  117  Ma  586,  28  a  W.  R-  769;  a  v, 

788;  a  u  Johnson,  115  Ma  480,  22  a  Bobbst,  181  Ma  828,  82  a  W.  R  114a 

W.  R  463;  a  v.  Bobbst,  181  Ma  828,  See  U.  a  u  Cloya,  85  Fed.  R  498; 

32  a  W.  R  1149.]  Jenkins  v.  a.  88  Tenn.  674;  Scruggs 

2  a  V.  Ruhl,  8  Iowa,  447;  Com.  v.  v.  a,  90  Tenn.  81,  15  S.  W.  R  1074 
Cook,  12  Met  93;  Carpenter  u  P.,  8  Where  the  statute  specifies  ''house 
Barb.  603;  a  v.  Stoyell,  54  Me.  24;  P.  of  ill-fame  or  house  of  assignation,*' 
v.  Parshall,  6  Park.  Cr.  129.  See  the  place  to  which  the  girl  is  seduced 
Sheehey  v.  Cokley,  43  Iowa,  183,  [22  must  be  of  that  character,  a  v.  Mo- 
Am.  R  236;]  Osborn  u  a,  52  Ind.  Crum,  88  Minn.  154,  36  N.  W.  R  102. 
52a  See  Bunfill  u  P.»  154  HL  640,  39  N.  R 

*  S.  V,  Stoyell,  supra,  by  Appleton,    R  565.] 
C.  J.;  [^a?parfeEstrado,  88CaL  316.       »a  t)L  Feasel,  74  Ma  524;  [a  u 
26  Paa  R  209;  P.  v.  Cook,  61  Cal.    Bussey,  58  Kan.  679,  50  Paa  R  891; 
478;  P.  V.  Cummons,  56  Mich.  544,  23    a  v.  Stone,  106  Ma  1, 16  a  W.  R  89a 
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OH.  XXXVIII.]  SEDUCTION   OF  WOMEN.  [§§  642-643. 

§  642.  ^^Sedace  and  debauch. '^ — Where  the  statutory  words 
were  "  seduce  and  debauch  any  unmarried  woman,"  with  no 
qualification  as  to  her  previous  character,  the  majority  of  the 
Michigan  court  held  that,  if  the  defendant  has  already  seduced 
the  complainant  under  a  promise  of  marriage,  then  she  yields 
to  his  embraces  under  a  fresh  promise,  but  for  which  she  would 
not  yield,  this  subsequent  act  makes  him  indictable,  though  the 
earlier  is  barred  by  the  statute  of  limitations.  Said  Christiancy, 
J. :  "  While  we  express  no  opinion  as  to  a  female  who  is  shown 
to  be  unchaste  with  other  men,  we  think  all  that  is  necessary 
in  a  case  like  the  present,  where  there  is  no  such  evidence,  is 
that  her  personal  character  should  be  such  as  to  satisfy  the  jury 
that  she  would  not  have  yielded  in  the  particular  case  without 
the  express  promise  of  marriage.  To  require  any  higher  stand- 
ard of  virtue  would  be  to  nullify  the  statute,  by  making  se- 
duction impossible  in  any  case,  as  well  in  reference  to  the  first 
as  to  any  subsequent  act  of  intercourse."  ^ 

§642a.  "Procnre  to  have,"  etc. —  Under  a  statute  which 
makes  indictable  one  who  ''  procures  any  female  to  have  illicit 
carnal  connection  with  anv  man,"  the  offense  is  not  committed 
by  a  male  person  who  merely  deduces  a  woman  into  connection 
with  himself.  The  procurement  must  be  to  have  connection 
with  another.* 

§  643«  Distinguished  from  rape. —  In  rape,  the  copulation 
must  be  effected  by  force;  •  in  the  present  offense,  by  seductive 
arts.^    Therefore  a  rape  cannot  be  also  a  seduction.^    And  it 

a  V.  Gibson,  111  Ma  92, 19  S.  W.  R  27  Ck>niL  819.    [See  S.  v.  King,  9  a  D. 

980,  held  that  taking  a  girl  under  age,  628,  70  N.  W.  R.  1046 ;  a  v,  Marshall, 

etc,  for  a  single  occasion,  would  sup-  187  Ma  468,  89  a  W.  R  6a] 

port  the  charge,  but  that  case  was  *P.  u  Roderigas,  49  CaL  9;  [a  «. 

overruled  in  a  v.  Wilkinson,  121  Ma  Brow,  64  N.  H.  677,  15  AtL  R.  216. 

485,  26  a  W.  R.  866.    An  indictment  But  not  necessarily  with  a  particular 

against  three  men  charging  them  person  other  than  defendant.    Ste- 

with  having  taken  a  girl,  eta,  for  the  vens  v.  a,  112  Ind.  488, 14  N.  K  R. 

purpose  of  concubinage  is  fatally  de-  251.    And  the  offense  is  not  com- 

fectiva    She  could  not  be  the  con-  mitted  if  the  procuring  is  for  one  oc- 

cubine  of  all  three.    S.  v.  Gibson,  111  casion  only.    Hay  good  v.  a,  98  Ala. 

Ma  92, 19  a  W.  a  980.]  61, 18  a  R.  825.] 

1  P.  V.  Millspaugh,  11  Mich.  278, 28a  'Crim.  Law,  II,  gg  1115, 1120, 1121. 

And  see  P.  v,  Clark,  88  Mich.  112;  P.  v.  *  Ante,  §  640. 

Brewer,  27  Mich.  184;  a  v.  Jones,  16  >a  v.  Lewis,  48  Iowa,  578,  579,  [30 

Kan.  608;  P.  v.  Roderigas,  49  CaL  9;  a  Am.  R.  407;]  a  «l  Eingsley,  89  Iowa, 

V,  Qroome,  10  Iowa,  30a    As  to  the  48a 
Connecticut  statute^  see  a  u  Bierce, 
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§§  644:-646.]      0FFENSB8  MOBB  PURELY    BTATDTOBT.  [bOOK  \U 

was  evea  held  to  be  error  to  charge  the  jury  that  the  crime 
was  seduction  although  the  woman  "  consented  partly  through 
fear  and  partly  because  the  defendant  hurt  her."  *    But  — 

Seduction — Fornication — Adultery — Bastardy. — There  ia 
no  antagonism  between  seduction  and  fornication,  adultery  or 
bastardy;  so  that,  on  an  indictment  for  the  first,  there  may  be 
a  conviction  for  any  one  of  the  others,  if  included  within  the 
allegation.' 

II.  The  Pbocedube. 

§  644.  Coarse  of  discussioa. —  We  shall  consider,  firsts  the 
indictment;  secondly,  the  evidence. 

first  The  indictment: — 

Taking  girl  under  sixteen. —  It  is  a  good  indictment  upon 
the  modern  English  statute  before  recited  •  to  say  that  the  de- 
fendant, at  a  time  and  place  stated,  unlawfully  did  take  one 
C.  out  of  the  possession  and  against  the  will  of  B.,  her  father, 
she  the  said  C.  being  then  and  there  an  unmarried  girl  under 
the  age  of  sixteen  years,  to  wit,  of  the  age  of  fifteen  years.* 
The  particular  allegation  of  '*  being  an  unmarried  girl "  is  said 
by  Archbold  to  be  suificient.* 

§645.  Words  of  statute. —  In  general  it  is  sufficient  to 
charge  this  offense  in  the  words  of  the  statute,*  adding  the 
time  and  place  and  the  names  of  persons.^ 

§  646.  ^*  Purpose  of  prostitution." — Where  the  statute  re- 
quires  the  taking  to  be  "  for  the  purpose  of  prostitution,"  •  this 
element  of  the  offense  must  be  alleged.    It  is  inadequate  to 

iCroghan  v.  a,  22  Wis.  Ui,  445.  Timmins,  Bell,  Q  Q  270,  8  Ck>x,  Q  a 

And  see  Furman  v.  Applegate,  8  Zab.  401. 

28.  *  Referring  to  Rex  v,  Moore^  2  Lev. 

s  Wood  VL  a,  48  G&  192,  [15  Am.  K  179;  Rex  v.  Boyall,  2  Bur.  83a 

664;]  Hopper  VL  a,  54  Gku  889;  Nich-  •a  «.  Curran,  51  Iowa,  112;  [a  v. 

Olson  V.  Com.,  91  Pa.  8t  89a  Whalen,  98  Iowa,  662,  68  N.  W.  R 

>  Ante,  %  681.  554;  P.  v.  Fowler,  88  OaL  186,  25  Pac 

*  Archh.  Grim.  PL  &  Ev.  (10th  Lond.  R.  110;  Cargill  v.  Com.  (Ky.),  18  a  W, 

ed.)  477.    Such  was  the  form  in  Reg.  R  916;  a  v.  Primm,  98  Ma  868, 11  a 

r.  Robins,  1  Car.  &  K  456;  Reg.  v.  W.  R  732w] 

BisweU,  2  Cox,  a  C.  279.    For  other  ^  West  v.  a,  1  Wia  209.    [See  a  v. 

forms  on  this  statute,  see  Reg.  v,  Conkright,  58  Iowa,  838;  12  K  W.  R 

Hopkins,    Car.  &   M.  254;    Reg.   v.  28a] 

Meadows,  1  Car.  ft  K.  899;  Reg.  v.  ^Ante,  §  64t 
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say  "  for  the  purpose  of  having  illicit  sexual  intercourse  with 
her,"  *  which,  we  have  seen,'  is  a  diflferent  thing.'    But, — 

^^  Promise  of  marriage.^^ — Where  the  statutory  words  were 
"  under  promise  of  marriage,"  it  was  adjudged  not  ill  to  say  in 
the  indictment  "  by  means  of  a  promise  of  marriage."  * 

§647.  f^  Previous  chaste  character." — If  the  statute  re- 
quires the  female  to  be  of  "  previous  chaste  character,"  *  the 
indictment  must  aver  that  at  the  time  of  the  seduction  she  was 
so.  And  perhaps,  in  some  cases,  it  must  where  these  words  are 
not  in  the  statute.*  In  Indiana,  an  indictment  to  the  effect 
that  the  defendant  had  illicit  carnal  intercourse  with  one  C, 
a  female  of  good  repute  for  chastity,  and  below  the  age  of 
'  twenty-one  years,  under  a  promise  of  marriage  made  by  him 
to  her,  was  held  to  be  sufficient.' 

§648.  Secondly.  The  evidence:  — 

Previous  chaste  character. — Where  the  woman's  previous 
chaste  character  is  an  element  in  the  offense  and  it  must  be 
alleged,'  it  must  also  be  passed  upon  by  the  jury.'    But  — 

Presumption  of  chastity. —  Some  courts  deem  the  presump- 
tion of  her  chastity  sufiScient  to  establish  it  until  evidence 
appears  to  the  contrary.*'  Others  hold  that,  since  also  the 
defendant  is  presumed  to  be  innocent,'*  and  so  the  two  presump- 
tions are  in  conflict,  some  evidence  of  her  chastity  must  be 

lOsbom  v.  a,  53  Ind.  526;  [S.  v.  196,  43  N.  W.  B.  983;  S.V.  Lockerby, 

Terrill,  76  Iowa,  149,  4  N.  W.  R.  isa]  50  Minn,  368, 53  N.  W.  R.  958,  86  Am. 

Mnte,g641.  St  R.  656.] 

'[As  to  Bufficiency  of  indiotment  ^^B,  v.  Wells,  48  Iowa,  671;  Sw  «. 

under  statute  against  **  defiling  fe-  Higdon,  83  Iowa,  363;  8w  v.  Shean,  83 

male    ward   by    guardian'*    (ante,  Iowa,  88;  Andre  «.  Sw,  6  Iowa,  889; 

^  687a),  see  a  t?.  Buster,  90  Ma  514  3  [68  Am.  D.  708;]  Boak  t^^  a,  5  Iowa, 

a  W.  R.  834;  S.  v.  Sipe,  88  Kaa  301,  480;  [Smith  v.  a,  118  Ala.  117.  34 

16  Pac.  R.  357.]  a  R.  55;  Polk  v.  S.,  40  Ark.  483,  48 

<  Steinhouse  v.  a.  47  Ind.  17.    [See  Am.  R.  17;  McTyier  v.  a,  91  Ga.  354 

a  V.  Eckler,  106  Ma  585, 17  a  W.  R.  18  a  E.  R.  140;  Bradshaw  v.  P.,  168 

814  37  Am.  St  R  873. J  HL  156,  88  N.  R  R.  653;  a  v.  Hemm, 

^Ante,  §  639.  83  Iowa,  609,  48  N.  W.  R.  971;  a  «. 

•P.  V.  Roderigas,  40  CaL  9.    Com-  Bums  (Iowa).  78  N.  W.  R  681;  Fei> 

pare  a  v.  Jones,  16  Kan.  608:  [P.  «.  guson  v.  a,  71  Misa  805, 15  a  R.  66, 

Wallace,  109  CaL  611, 43  Paa  It  159.]  43  Am.  St  R.  493;  a  tt  MoClintio,  78 

'  a  tt  Stogdel,  18  Ind.  565.  Iowa,  663,  85  N.  W.  R.  696;  Barker  u 

« Ante,  §g  639,  647.  Com.,  90  Va.  830,  30  a  R  R.  776; 

•a  «.  Carron,  18  Iowa,  873,  876,  [87  Mills  v.  Com.,  98  Va.  815,  33  a  E.  R. 

Am.  IJ.  401;  a  tJL  Gates,  37  Minn.  53,  868;  Flick  v.  Com.  (Va.),  84  a  R  R.  39.] 

f  N.  W.  R.  404;  a  v.  Wenz,  41  Minn.  "  Crim.  Pra,  I,  §§  1108-1106. 
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brought  forward  in  the  first  instance.^  This  conclusion  seems 
better  to  accord  with  the  legal  analogies  and  reasons  than  the 
other;  while  yet  ordinarily  such  cYidence  can  in  the  nature  of 
things  be  only  slight  and  circumstantial.  If  the  woman  is  a 
witness,  she  may  testify  to  her  previous  virtue.* 

§  649.  ProTlng  woman  unehaste. —  Similar  methods  to  those 
explained  in  the  next  chapter  for  proving  adultery  may  be  re* 
sorted  to  on  this  issue.  Wanton  and  indiscreet  conduct,  for 
example,  may  be  shown.'  If  she  is  a  witness,  she  may  be 
asked,  on  cross-examination,  whether  she  has  not  used  indecent 
language  with  other  men  than  the  defendant,  and  been  found 
in  bed  with  them.^  But  it  has  been  held  that  improper  con- 
duct eight  years  before  the  alleged  seduction,  when  she  was 
only  fourteen  years  old,  is  too  remote,  and  it  allows  too  little 
for  the  influence  of  maturer  years  and  probable  reformation.^ 
We  shall  see  that,  in  adultery,  by  the  better  opinion,  libidinous 
conduct  subsequent  to  the  act  charged,  as  well  as  before,  may 
be  shown  in  aid  of  the  proofs  of  such  act.*  But,  in  this  offense, 
on  the  issue  of  a  previous  chastity,  the  reasons  are  different. 
Libidinous  conduct  after  the  seduction  may  be  as  well  traceable 
to  it  as  to  previous  unchastity;  hence  it  is  not  admissible.^ 

§  650.N  Supporting  prosecuting  witness.—  In  one  case  a 
witness  for  the  defendant  testified  that,  on  two  occasions  prior 
to  the  seduction  charged,  he  had  committed  the  unlawful  act 
with  the  woman.  And  by  the  majority  of  the  court  it  was 
held  that  the  state  was  properly  permitted,  in  rebuttal  of  this 

1  West  VL  &»  1  Wis.  209.  See  also  N.  W.  R  562;  a  v.  Bell,  79  Iowa,  117, 
Saffordv.?.,  IParlcCr.  474;  [Zabris-  44  N.  W.  R.  244;  a  u  Curran,  51 
kie  V.  a,  48  N.  J.  L.  640,  89  Am.  R.  Iowa,  112,  49  N.  W.  B.  1006;  a  v. 
610;  Oliver  v.  Com.,  101  Pa.  St.  215.  Baldoser,  88  Iowa,  55, 55  N.  W.  R  97.J 
47  Am.  R  704;  B,  v.  McCaskey.  104  <  S.  v.  Sutherland.  30  Iowa,  57a 
Ma  644, 16  a  W.  R  511;  a  v.  Eckler,  •at?.  Dunn,  58  Iowa,  526,  527; 
106  Ma  585, 17  a  W.  R  814»  27  Am.  [Suther  t)i  a,  118  Ala.  88.  24  a  R  43, 
St  R  372;  a  v.  Thornton,  108  Ma  69  Am.  St  R  52;  P.  vl  Eehoe,  123 
640. 18  a  W.  R  841.]  CaL  224, 55  Paa  R  911 ;  a  v.  Knutson, 

2  Kenyon  v.  P.,  26  N.  Y.  203,  [84  91  Iowa,  499,  60  N.  W.  R  129;  a  v. 
Am.  D.  177.]  Brassfield,  81  Ma  151,  51  Am.  R  234] 

«a  V,  Bell,  49  Iowa,  440;  P.  u  Mo-  •Post,  §§  679-681. 

Ardle,  5  Park.  Cr.  180;  [S,  v.  Patter-  ^a  r.  Wells,  48  lowa^  671;  Mannu 

son.  88  Ma  88.  57  Am.  R  874;  a  V.  a,  34  Ga.  1,  5;  [a  tx.  Abegglan,  103 

Brassfield,  81  Ma  151,  51  Am.  R  234;  Iowa,  50,  72  N.  W.  R  305.    But  see  a 

O'NeUl  V.  a,  85  Ga.  383. 11  a  R  R  v.  Robertson,  121  N.  a  551,  28  a  K 

856;  a  V.  demons,  78  Iowa,  123,  42  R  59.] 
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evidence,  to  introduce  "  many  witnesses,  who  proved  that  the 
prosecutrix  was  a  young  woman  of  good  character  for  chastity, 
was  correct  and  modest  in  her  deportment,  and  that,  until  the 
occurrence  with  the  defendant,  she  was  considered  a  virtuous 
girl.**  «  The  fact,"  said  Beck,  J.,  "  that  a  life  of  purity  such  as 
will  secure  and  sustain  a  reputation  for  virtue  renders  in  a  de- 
gree charges  of  lewdness  and  sexual  indulgence  improbable  is 
the  ground  upon  which  the  evidence  objected  to  was  admitted. 
It  is  in  accord  with  all  experience,  and  not  in  conflict  with  legal 
principles."  * 

§  650a.  Farther  of  the  woman  as  witness. — The  admitting 
of  the  injured  woman  to  testify  for  the  state  accords  with  gen- 
eral rule.^  But  some  of  our  statutes,  in  diverse  terms,  require 
her  to  be  corroborated  by  other  evidence,  to  justify  a  convic- 
tion.   For  decisions  on  them,  the  reader  is  referred  to  the  note.' 

§  651.  Whole  issoe. —  The  whole  issue  must  be  proved.*  It 
will  vary  with  the  statutes;  as,  under  some,  the  defendant  must 
be  shown  to  be  a  married  man.*  Under  the  greater  number 
there  must  be  evidence  of  seduction  and  carnal  intercourse.* 

1  a  V,  Shean,  82  Iowa,  88,  91,  92;  J.  L.  800;  Q,  v,  Hayee,  105  Iowa,  82, 74 

[GanoU t?.  a,  74  Miss.  688,22  S.  R.  296,  N.  W.  R.  757;  8.  tk  Arrah,  55  Iowa, 

60  Ahl  St  R.  639;  S.  v.  Bryan,  84  268,  7  N.  W.  R.  601.    Corroboration 

E^an.  68, 8  Pao»  R.  260.    And  see  Sw  vl  is  not  necessary  in  Missouri  {8,  v, 

Clark,  9  Oreg.  406;  P.  v,  Krusiok,  98  Stone,  106  Ma  1, 16  a  W.  R  890),  ex- 

CaL  74,  28  Paa  R.  794;  Suther  v.  S.,  ceptas  to  promise  of  marriage,  when 

118  Ala.  88,  24  a  R.  4a]  that  is  an  element  of  the  offense,   a 

sCrim.  Pra,  I,  §  1188;  Bowers  v.  v.  HiU,  91  Ma  42a] 
a,  29  Ohio  St  642.    Bat  see  Cole  v,       ^For  a  pretty  fuU  case,  see  Arm- 

a,  40  Tex  147.  strong  v.  P.,  70  N.  Y.  8a    And  see  a 

'CrandaU  u  P.,  2  Lan&  809;  Kenyon  v.  Haven,  48  Iowa,  181. 
u  P.,  26 N.  Y.  208,  [84  Am.  D.  177;]  a  tt       »  West  v.  &.,!  Wia  209;  Pavis  u 

Kingsley,  89  Iowa,  489;  a  v.  Painter,  Com.,  98  Ey.  708,  84  a  W.  R.  699; 

60  Iowa,  817;  a  v.  Smith,  64  Iowa,  Norton  v.  a,  72  Misa  128, 16  a  R.  204, 
748;  Boyoe  v.  P.,  66  N.  Y.  644;  Arm-  18  a  R.  916, 48  Am.  St  R.  688;  Luckie 
strong  V.  P.,  70  N.  Y.  88;  a  v.  Curran,  v.  a,  88  Tex.  Cr.  R  662,  28  a  W.  R 

61  Iowa,  112;  a  v,  Timmens,  4  Minn.  688;  a  v.  Bryan,  84  Kan.  68,  8  Paa  R 
825;  [Hart  v.  a,  117  Ala.  188,  28  a  R.  260.  Prosecuting  witness  must  be 
48;  Cunningham  v,  S.,  73  Ala.  61;  shown  to  be  unmarried.  Mesa  v.  a, 
Wilson  V.  a,  78  A1&  627;  a  t?.  Keith,  17  Tex.  Ap^  895;  a  v.  Wheeler,  108 
47  Minn.  659,  60  N.  W.  R.  691;  P.  v.  Ma  658,  18  a  W.  R.  924;  P.  t?.  Kru- 
Plath,  100  N.  Y.  690,  8  N.  K  R.  790, 68  sick,  98  CaL  74,  28  Paa  R  794    See 

'Am.  R  236;  P.  v.  Wade,  118  Cal.  672,    a  v.  Heatherton,  60  Iowa,  176, 14  N. 
60  Paa  R  841;  Rice  v.  Com.,  100  Pa.    W.  R  230;  Bailey  v.  a,  86  Tex.  Cr.  R 
St  28;  Zabriskie  v.  a,  48  N.  J.  L.  640,    44,  88  a  W.  R  186.] 
89  Am.  R  610;  a  v.  Bowman,  45  N.       ^S.v,  Curran,  61  Iowa,  112;  Lewis 
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And  under  many  there  most  be  established  a  promise  of  mar^ 
riage.' 

§  653.  Court  or  jury. —  The  question  of  the  woman's  previ- 
ous chastity  is  for  the  jury.'  The  meanings  of  such  words  as 
"seduce,"'  "prostitution,"*  and  the  like,  are  of  law  for  the 
court,  while  the  jury  deduces  the  facts  from  the  evidence. 

V.  p.,  87  Mich.  618;  P.  v.  Clark,  88       *&,v.  Bieroe,  37 Conn.  819:  [Bailey 

Mich.  112;  S.  v.  Danforth,  48  Iowa,  48,  «.  &  (Tex.  Or.  K\  80  a  W.  R.  6d9.] 
[30  Am.  R.  887.]  *  Carpenter  v.  P..  8  BarU  608L  [•*  Vir^ 

1  StinehoQse  v.  S.,  47  Ind.  17;  Com.  tuous,"    definition    by    the    ooiirt 

V.  Walton,  3  Brewa  487;  Cook  u  P.,  0*NeUl  via,  86Qa.889,liaRR. 

2Thomp.fta404  856;  Hdl^er  a  a,  91  Ga.  8H 18  a  £. 

*aviCaRon,18Iowa»87a^[87Am.  R  14a] 
D.  40L] 
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.    CHAPTER  XXXIX. 

ADULTERY. 

g  653.    Introduotion. 
664-66a    Law  of  this  offeiua 
669-690.    The  prooedur& 

§  663.  How  ehapter  diyided.— We  shall  consider,  L  The 
law  of  this  offense ;  II.  The  procedure. 

I.  The  Law  of  this  Offense. 

§654.  Scope  of  this  chapter  —  Elsewhere. — The  subject 
of  this  chapter  is  simple  adultery.  The  various  forms  of  con- 
tiuQOus  and  of  open  adultery  and  lascivious  behavior,  indict- 
able under  statutes  or  as  common-law  nuisances,  are  consid- 
ered in  other  connections.* 

At  common  law. —  The  simple  adultery  to  be  treated  of  in 
this  chapter  is  not  indictable  at  the  common  law.*    But, — 

§  654a.  Under  statutes  —  Their  interpretation. —  In  a  con- 
siderable number  of  our  states,  not  all,  a  single  act  of  adultery 
is  made  by  statute  indictable.  The  common  form  of  the  pro- 
vision is  that  one  who  commits  "  adultery  "  shall  be  punished 
in  a  way  pointed  out;  and  then  it  becomes  a  question  of  law, 
what  is  adultery.  Now,  although  adultery  was  not  punishable 
in  the  English  common-law  courts,  it  was  in  the  ecclesiastical; ' 
and  it  was  ground  also  for  the  divorce  from  bed  and  board. 
The  word,  therefore,  had  acquired  a  precise  legal  meaning ;  and, 
for  reasons  already  explained,^  the  courts,  in  interpreting  the 
new  statute,  should  give  it  this  established  meaning.    It  is  — 

Adultery  defined. —  Adultery  is  the  voluntary  sexual  inter- 
course of  a  married  person  with  one  not  the  husband  or  wife.* 

1  Ante,  § 625;  post,  g§  695  et  seq.,  710  Hagg.  £a  456;  Watson  a  Thorp,  1 

tt  8eq.;  Crim.  Law,  I,  ^  88,  89,  600,  Phiilim.  269. 

501, 1088  et  seq.,  1125  et  seq.,  1146.  *  Ante,  §g  96,  97. 

«Crim.  Law,  I,  §§  88,  39,  501;  Pol-  »1  Bishop,  Mar.,  Div.  &  a,  §  703; 

lard  V.  Lyon,  1  MaoAr.  296.  Helfrich  v.  Com.,  88  Pa.  St  68,  [76 

« Id.,  §§  88,  89;  2  Burn,  Ea  Law,  Am.  D.  579.] 
402,  Lewdness;  Burgoyne  v.  Free,  2 
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§  655.  Differing  Jodicial  yiews. — Plain  as  the  course  of  rea- 
soning appears  thus  far,  it  has  not  always  been  in  the  minds  of 
our  American  judges.  Largely  they  have  assumed,  without 
inquiry,  that  the  word  '^ adultery'*  is  new  in  the  law;  so  that, 
instead  of  referring  it  to  the  ascertained  legal  meaning,  they 
have  sought  to  define  it  as  a  new  term.  Naturally,  discordant 
opinions  have  been  the  result.  Some  deem  the  criminal  offense 
committed  whenever  there  is  an  intercourse  whence  a  spurious 
issue  may  proceed;  both  parties  being  guilty  of  it,  though  one 
only  is  married.^  Again,  it  is  said  that "  the  crime  of  adultery 
consists  in  the  illicit  commerce  of  two  persons  of  different 
sexes,  one  of  whom,  at  least,  is  married.'"  These  are  conclu- 
sions from  the  assumed  premises,  that  the  essence  of  the  offense 
is  the  danger  of  a  spurious  issue.  And,  carrying  out  this  theory, 
it  is  by  some  held  that  even  a  married  man  does  not  commit 
adultery  where  the  woman  is  unmarried,  since  in  this  instance 
the  issue,  should  there  be  any,  is  not  imposed  upon  the  mar- 
riage.' If  this  theory  is  right,  a  woman  naturally  barren  or 
past  child-bearing  might  multiply  lovers  to  any  extent  without 
violating  the  statute.  No  such  doctrine  has  been  judicially  held,, 
and  to  propose  it  to  a  court  would  be  startling.    Again, — 

§  656.  Continoed. — We  find,  in  the  books,  language  seem- 
ing to  favor  the  proposition  that,  where  either  party  is  married^ 
the  carnal  act  is  adultery  in  both;^  but  probably  no  adjudica- 
tion has  afl9rmed  that  a  single  woman  commits  it  by  a  connec- 
tion with  a  married  man.'  The  Virginia  court  held  that,  when 
the  woman  is  married  and  the  man  is  not,  it  is  only  fornication 

la  V.  Wallace,  9  N.  a  615;  a  tfc  *B.v.  Hinton,  6  Ala.  861;  Hull  v. 

Pearce,  2  Blackf.  B18;  a  i\  Armstrong,  Hull,  2  Strob.  £q.  174, 187. 

4  Minn.  885.    And  see  the  reasoning  >  The  case  of  B,  r.  Hinton,  mipra^ 

in  Qalbraith*s  charge  (Pennsylvania),  appears  to  be  one  of  living  together 

4  Am.  Law  Reg.  209.  in  adultery,  between  which  and  sim- 

^a  V.  Hinton,  6  Ala.  864;  Hull  i^  pie  adultery  there  may  be  a  distinc- 
Hull,  2  Strob.  Eq.  174,  187;  Tebb's  tion.  The  unmarried  woman,  how- 
Essay,  6,  7,  85  Law  Mag.  68;  Shelf,  ever,  would  be  guilty  of  the  offense 
Mar.  &  Div.  886;  Rees  Cyc.,  tit  For«  under  the  statute  of  Iowa.  Post^ 
nioation.  §  658.  Whether  she  would  be  a  prin- 

*  Galbraith's  Charge,  4  Am.  Law  cipal  of  the  seoond  degree,  under  a 

Reg.  209;  a  v.  Lash,  1  Harrison,  880,  familiar  common-law  rule,  seeposf, 

[82  Aql  D.  897;]  Hood  v.  a,  56  Ind.  §  659.  [White  u  a,  74  Ala.  81;  Banks 

268,  [26  AnL  R  21.]    And  see  a  ix  v.  a,  96  Ala.  78, 11  a  R  404;Webb  v. 

Armstrong,  4  Minn.  885.  a,  24  Tex.  Ap.  164^  6  a  W.  R  65t] 
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in  him.^  And  this  conducts  us  to  what  we  have  seen  to  be  the 
conclusioQr  of  reason;^  and,  let  us  add,  it  is  also  the  doctrine 
deemed  best  sustained  by  the  authorities;  namely,  that, — 

True  view. — In  all  cases  where  one  of  the  parties  to  an  act 
of  criminal  intercourse  is  married  and  the  other  is  not,  it  is 
adultery  in  the  married  party  and  fornication  in  the  unmar- 
ried. Such,  by  the  superior  weight  of  the  adjudications,  the 
doctrine  is  believed  to  be ;  •  and, — 

1  Com.  V,  Lafferty,  6  Orat  672.    In  has    knowledge  of  an    unmarried 

a  charge  to  the  grand  jury  Qalbraith,  woman,  or  that  a  married  woman  is 

P.  J.,  laid  this  down  as  the  better  law  known  to  an  unmarried  man.    It  is 

for  Pennsylvania.  He  considered  that  true  the  civilians  and  foreign  doo- 

the  authorities  in  this  state  (see  the  tors  have  much  disputed,  and  not 

next  notes)  have  not  established  a  without  plausible  grounds,  whether 

different  doctrine.    4  Am.  Law  Reg.  such  was  the  rule  of  the  civil  law  or 

209.    See  past,  §  05a  the  law  of  Moses.    Neither  can  it  be 

3  Antej  g  654a.  said  that  the  expressions  of  our  stat- 

>S.  V.  Buchanan,  55  Ala.  154, 157;  utes  are  of  themselves  decisive  of  the 

S.  V,  Fellows,  50  Wia  65;  Com.  v.  Call,  question  either  way;  and  certainly 

21  Pick.  509,  [82  Am.  D.  284;]  Com.  v.  it  is  not  to  be  denied  that  the  more 

El  well,  2  Met.  190,  [35  Am.  D.  398;]  heinous  mode  of  this  offense  is  in  the 

Respublica  v.  Roberts,  2  DalL  124,  1  seduction  of  a  married  woman,  which 

Yeates,  6;  S.  v.  Hutchinson,  86  Ma  is  so  severe  a  blow  at  the  husband's 

261;  Cook  v.  S.,  11  Ga.  53,  56,  [56  Am.  peace  and  the  credit  and  welfare  of 

D.  410;]  Com.  v.  Burton,  Recorder's  his  family.  Yet  our  custom,  perhaps, 

Decisions,  83,  85;  Terr.  v.  Whitcomb,  on  the  whole,  with  a  wiser  policy  and 

1  Mont.  859;  Miner  v.  P.,  68  UL  59;  sounder   judgment^  though  chiefly 

Hunter  v,  U.  S.,  1  Pin.  91,  [89  Am.  D.  actuated  of  old  by  consideration  of 

277;]  2  GreenL  Ev.,  §  48;  6  Dane,  Abr^  the  sin  and  the  peril  to  the  souls  of 

677;  1  Bishop,  Mar.,  Div.  &  S.,  §  708;  the  parties,  has  always  disowned  any 

Bouvier,  Law  Diet,  tit   Adultery;  such  distinction,  and,  in  this  article 

Train  &  Heard,-  Prec  22.    And  see  as  in  that  of  divorce,  has  invested  the 

GKxloL  Abr.  469-476;  AyL  Parer.  48;  spouses  with  equal  privileges,  pre- 

S.  V,  Way,  6  Yt  811.  scribed  to  both  one  line  of  duty,  and 

In  the  Seotch  law.— In  Scotland  exposed  them  to  the  same  hazards." 

adultery  is  a  statutory  crime — **hein-  1  Hume,  Crim.  Law  (2d  ed.),  451.   In 

ous,  and  in  some  cases  capital;" — but  Erskine*s  Principles  of  the  Law  of 

Hume,  who  wrote  near  the  begin-  Scotland  (12th  ed.),  p^  581,  it  is  said: 

ning  of  the   present   century,   re-  **  This  crime  [adultery]  could,  neither 

marked  that  it  "  has  not,  for  many  by  the  Roman  law  {1 6,  §  1,  ad  leg,  Jul 

years,  been  the  subject  of  a  criminal  de  adult),  nor  the  Jewish  {Lev,  xx, 

prosecution."    1  Hume,  Crim.  Law  10;  i>euf.xxii,  22),  be  committed  but 

(2ded.),  449.    An  examination  of  the  where  the  guilty  woman  was  the 

modern  Scotch  reports  shows  also  an  wife  of  another.    By  ours  it  is  adul- 

entire  absence  of  decisions  on  this  tery  if  either  the  man  or  the  woman 

offense.    Hume  says:   *' Adultery,  in  be  married."  Mackenzie  says: ''^du2- 

our  practice,   is  committed   alike,  terium  est  vitiatio  alterius  ihoriy  the 

whether  it  be  that  a  married  man  violation  of  another's  bed,  and  is  com^ 
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§  667.  Farther  of  reasons. —  How-ever  men  may  differ  in 
their  speculations,  our  2ati7,  from  its  earliest  periods  down  to  the 
very  time  when  these  adultery  statutes  were  enacted,  has  placed 
the  incontinence  of  husband  and  wife  on  an  exact  level;  grant- 
ing the  same  remedy  of  divorce  from  bed  and  board  —  or,  under 
statutes,  from  the  bond  of  matrimony  —  for  either ;  ^  it  has  had 
constantly  one  definition,  and  no  more,  of  "adultery."  We 
have  seen  what  the  definition  is.'  A  court  sits  to  administer 
the  law  which  it  finds,  not  the  apectdationa  of  the  incumbents 
of  the  bench  or  of  anybody  else.  So  that,  whatever  the  private 
views  of  a  judge  may  be,  he  should  judicially  give  to  the  word 
"  adultery "  in  the  statutes  under  contemplation  the  meaning 
which  the  law  had  assigned  to  it,  unless  the  legislature  has  in- 
dicated otherwise.    Still, — 

§  668.  Statutory  deflnings* —  In  some  of  our  states  the  stat- 
utes are  in  terms  to  exclude  in  part  or  in  full  these  questions 
and  settle  doubts.  Thus,  "  When  the  crime  is  committed  be- 
tween a  married  woman  and  a  man  who  is  unmarried,  the  man 
shall  be  deemed  guilty  of  adultery."  •  Again, "  If  any  married 
man  shall  have  carnal  connection  with  any  woman  not  his  law- 
ful wife,  or  any  married  woman  have  carnal  connection  with 
any  man  not  her  lawful  husband,  he  or  she  so  offending  shall 
be  deemed  guilty  of  adultery ;  and  on  conviction  be,"  etc.*  A 
form  of  different  meaning  is,  "  When  the  crime  is  committed 

mitted  by  a  married  person's  lying  it  cannot  affect   interpretationa 

with  one  unmarried,  or  an  unmarried  with  u& 

person  lying  with  one  who  is  mar^  '  Antet  §  654a. 

ried."    He,  however,  adds:  **  By  the  *  Masa  R  a,  oh.  180,  §  1 ;  Qen.  Stat&, 

civil  law,  when  a  man  who  was  mar-  oh.  165,  §  8;  Com.  tx  Beardon»  6  Cush. 

ried  did  lie  with  a  woman  who  was  78;  Com.  v.  El  well,  3  Met  190,  [85 

free,  that  was  judged  to  be  no  adul-  Am.  D.  89a] 

tery,"— a  proposition  to  whioh  he  ^Pa.  Aot  of  March  81,  1860,  §  8d» 

does  not  assent  as  belonging  to  the  Purd.  Dig.  (9th  ed.)  223.    About  the 

law  of  Scotland.    Mackenzie,  Crim.  time  of  this  enactment  the  Fennel- 

Law,  118,  §  11;   [S.  v.  Fellows,  50  vania  oourt  settled  the  law  for  the 

Wis.  65,  6  N.  W.  B.  289;  a  u  Chand-  state  in  acoordanoe  with  its  term& 

ler.  96  Ind.  591.]  Helfrich  u  Com.,  88  Pa.  St  68,  [75 

iln  England,  a  statute  passed  in  Am.  D.  579.]    For  the  (Georgia  pro- 

1857—1  Bishop,  Mar.,  Div.  &  &,  §  65  visions  and  their  interpretation,  see 

and  note  — has  made  some  distino-  CastleberryuKelly,  26Qai606;  Cook 

tion.  But  our  adultery  statutes  were  v.  S.,  11  Ga.  58,  [56  Am,  D.  410;]  Bigby 

earlier  enaoted;  and  in  every  view  v,  S.,  44  Qa.  841 
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CH.  XXXIX.]  ADULTKEY.  [§§  669,  660. 

between  parties  only  one  of  whom  is  married,  both  are  equally 
guilty  of  adultery,  and  shall  be  prosecuted  accordingly.'*  ^ 

§  669.  Aider  at  fact. — If  there  is  a  state  in  which  adultery 
is  made  a  statutory  felony,  and  at  the  same  time  no  punish- 
ment is  provided  for  fornication,  the  unwritten  law,  by  the  rules 
and  reasons  whereof  all  statutes  are  to  be  construed,'  will  re- 
quire the  unmarried  party  in  the  unlawful  act,  where  only  one 
is  married,  to  be  punished  for  participating  with  the  other  as 
principal  in  the  second  degree,'  unless  the  statute  is  in  terms 
to  exclude  this  consequence.*  Even  where  the  offense  is  a  mis- 
demeanor, the  interpretation  which  imputes  legal  guilt  to  the 
participant  will  be  required  if  the  punishment  is  heavy,  not  if 
it  is  light.'  Bat,  in  most  of  the  states  wherein  adultery  is  pun- 
ishable, fornication  is  also,  yet  less  heavily.  The  statutory 
terms,  therefore,  will  take  the  place  of  the  common-law  con- 
struction; and,  the  unmarried  party  being  punishable  for  for- 
nication, he  will  not  be  also  for  participating  with  the  other  in 
adultery. 

§  660.  Consent  of  non-acensed  party — (Adultery  —  Forni- 
cation—  Incest — Rape).— As  every  offense  to  be  punishable 
must  be  voluntary,  so  in  particular  must  be  adultery.*  But 
alike  in  adultery,^  and,  it  is  believed,  in  fornication  and  in  in- 
cest, where  the  crime  consists  of  one's  unlawful  carnal  knowl- 
edge of  another,  it  is  immaterial  whether  the  other  participated 
under  circumstances  to  incur  guilt  or  not, — just  as  sodomy  may 
be  committed  either  with  a  responsible  human  being  or  an  ir- 
responsible one  or  a  beast.^  Therefore  the  same  act  of  pene- 
trating a  woman  who,  for  example,  is  too  drunk  to  give  con- 
sent, may  be  prosecuted  either  as  a  rape  •  or  as  adultery,^^  at  the 
election  of  the  prosecuting  power.  There  are  cases  which  deny 
this,  and  hold  that  adultery,  fornication  and  incest  can  be  com- 

i&  V.  Wilson,  22  Iowa,  864;  [S.  v.  '^Oom.  tk  Bakeman,  181  Mass.  577, 

Taylor,  58  N.  H.  831;  Mitten  v.  a,  24  [41  Am.  R.  248;]  a  tx  Sanders,  80 

Tex.  Ape  848, 5  S)  W.  R.  196.]  Iowa,  582. 

2  Ante,  ^  128, 181-144  »  Crim.  Law,  II,  §§  1191-1198;  [Hol- 

SAn^§186;  Crim.  Law,  I,  gg  646-  land  v.  a,  11    Tex.  Ap.  182;   a  u 

654^  659.  Donovan,  61  Iowa,  278, 16  N.  W.  R 

^Ante,  g§  145,  594;  a  v.  Brady,  9  180;  Ck>m.  v.  Bakeman,  131  Masa  579, 

Humph.  74  41  Am.  R  248;  Solomon  v.  a,  89  Tex. 

»  Ante,  §§  186, 146»  594;  Crim.  Law,  Civ.  R  140,  45  a  W.  R  70&] 

I,  88  656-65a  •  Crim.  Law,  II,  §§  1121,  1124 

^Ante,  g  654a.  ^^  Com.  v,  Bakeman,  suprcu 
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mitted  only  with  consenting  persons,  and  what  is  rape  cannot 
be  one  of  the  others.  But  they  are  believed  to  proceed  partly, 
and  perhaps  entirely,  on  special  terms  of  statutes;^  certainly, 
in  principle,  they  can  have  no  other  just  foundation. 

§  661.  The  carnal  knowledge  —  (Incest), —  In  a  case  of  in- 
cest, in  Ohio,  the  statutory  words  being  "sexual  intercourse," 
the  court  deemed  them  to  mean  the  same  thing  as  "  carnal 
knowledge  "  in  rape.  Hence,  as  in  this  state  emission  is  essen- 
tial in  rape,  it  was  adjudged  to  be  so  in  incest.'  On  this  basis 
of  reasoning,  the  general  American  doctrine  would  hold  emis- 
sion not  to  be  necessary,  and  simply  res  in  re  to  suffice.'  Upon 
this  question  in  adultery  we  have  no  decisions,  but  this  indica- 
tion as  to  incest  would  seem  to  furnish  the  rule ;  for,  in  prin- 
ciple, the  two  offenses  are  not  distinguishable. 

§  663.  Mistake  of  law — (Invalid  divorce — Yoid  marriage). 
If  a  married  woman  whose  husband  has  gone  away  and  formally 
taken  another  wife  supposes  herself  to  be  thereby  freed  from 
him,  and  even  if  she  is  so  advised  by  a  magistrate  who  cele- 
brates a  marriage  between  her  and  another  man,  the  mistake 
is  of  law,  and  it  does  not  excuse  her.*  A  carnal  intercourse 
under  such  second  marriage  will,  therefore,  be  adultery.*  And 
the  same  consequence  follows  the  like  steps  after  an  invalid 
divorce,  however  valid  it  may  be  believed  by  the  parties  to  be.* 
Indeed,  whenever  a  formal  marriage  is  void,  sexual  intercourse 
under  it  is  adultery,  fornication  or  incest.^    But, — 

§  663.  Mistake  of  fact. —  Where  the  mistake,  instead  of  being 
of  law,  is  of  fact,  it  comes  within  principles  already  illustrated 
in  analogous  offenses,*  and  explained  at  large  in  '^Criminal 

^Speer  u  8.,  60  Ga.  881;  De  Oroat  [Owens  v.  &,,  94  Ala.  07, 10  S.  E.  R. 

V,  P.,  80  Mioh.  124;  a  v.  Thomas,  53  669;  Hildreth  u  S.,  10  Tex.  Ap.  195; 

Iowa,  214;  a  v.  Shear,  51  Wi&  46a  a  v.  Wharton,  20  R.  L  854,  80  AtL  R 

And  see  a  V.  Caldwell,  8  Bax.  576;  108;  Alonzo  v.  a,  15  Tex.  Ap.  878,  40 

Baumer  v.  a,  40  Ind.  544,  [10  Am.  R  Am.  R  207.] 

691.]  Compare  this  section  with  ante,  <  Hood  u  a,  56  Ind.  268,  [26  Am.  R 

§  64a  21;]  a  V.  Whitcomb,  52  Iowa,  85.  See 

2  Noble  u  a,  22  Ohio  St  54L  1  Bishop,  Mar.,  Div.  &  a,  §  71 1 

*Ante,  §  488 ;  Crim.  Law,  II,  §§  1127-  ?  Com.  v.  Munson,  127  Mass.  450,  [84 

1182.    [Contra,  Com.  v.  Hussey,  157  Am.  R  411;]  Territory  v.  Corbett,  8 

Mass.  415,  82  N.  K  R  662.]  Mont  50;  a  v.  Fore,  1  Ire.  878L    See 

*Crim.  Law.  I,  g§  204r-206;   [a  v,  av.Pearce,2Blackf.818;po»«,§66a 

Shattuck,  60  Yt  408,  88  Atl  R  81.]  ^  Ante,  gg  400,  .506a,  681a-682a 

*a  V.  Goodenow,  65  Me.  80,  88; 
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Law."^  The  victim  of  rape  is  not  an  adulteress;*  nor  does  a 
married  woman  commit  this  offense,  if,  deceived  by  a  man 
who  personates  her  husband,  she  admits  him  to  intercourse.* 
Again, — 

Unknown  defect  of  fact  in  marriage. —  Though,  as  just  seen,  a 
<3ohabitation  under  a  marriage  simply  void  in  law  is  adultery  or 
fornication,*  yet,  if  there  is  8k fact  unknown  to  the  parties  and 
not  by  reasonable  care  discoverable  by  them,  which  renders  it 
void  while  they  believe  it  to  be  good,  the  cohabitation  is  not  a 
crime.*  The  common  instance  is  where  a  former  husband  or 
wife  is  through  such  mistake  of  fact  deemed  to  be  dead,  and  a 
second  marriage  is  entered  into, —  as  explained  under  the  title 
"Polygamy."*  A  case  which,  contrary  to. just  principle,  held 
that  adultery  was  committed,'  is  commented  on  in  another  con- 
nection.* 

§  664.  Evil  mind  co-existing  with  mistake  of  fact.—  The 
reason  why,  in  the  case  supposed,  the  man  is  free  from  legal 
guilt,  is  because  his  steps  were  prompted  by  a  desire  to  con- 
form to  the  statute,  which,  in  letter,  he  disobeyed;  and  he  be- 
lieved himself  to  be  conforming  to  it,  and  to  the  other  laws, 
and  the  rules  of  good  morals.  The  mistake,  which  he  was  not 
able  to  avoid,  impelled  him,  and  the  law  does  not  punish  peo- 
ple for  what  they  cannot  prevent.  But  carefulness  is  one  of 
the  duties  of  life;*  and,  consequently,  a  man  may  be  respon- 
sible for  mistaking  facts  because  he  did  not  use  proper  cau- 
tion or  make  due  inquiry;**  so  that  acts  performed  under  a 
mistake  of  fact  thus  produced  are  punishable.**    If,  therefore, 

1  CriiiL  Law,  I,  §§  301-810,  and  pa]>  *  Crim.  Law,  I,  g  803a,  note,  par.  la 

dcularly  the  long  note  at  §  803a.  *  Crim.  Law,  I,  §  318  et  seq,;  [Owens 

*Ante,  §  660.  v.  a.  04  Ala.  97, 10  a  R.  669.] 

<1  Bishop,  Mar.,  Div.  &  a,  §§710,  lORez  v.  Lediard,  Say.  242;  Har- 

711.  wood's  Case,  1  Mod.  79;  .Barnes  v.  a, 

^2in<e,§662.  19  Conn.  898;  Sturges  v.  Maitland, 

»1  Bishop,  Mar.,  Div.  &  a,  §711;  Anthon,  208;  Com.  v.  Mash,  7  Met 

[Vaughan  v,  a,  88  A1&  65, 3  8.  R  530;  472,  as  to  which  query;  and  see  Ali- 

Banks  v.  a,  96  Ala.  78, 11  a  R.  404;  son,  Crim.  Law,  585,  536,  541,  and 

a  V.  Cody,  111  N.  a  725,  16  a  K  R  McDonald's  Case,  1  Broun,  238;  Crim. 

408.]  Law,  I,  ii§  803,  804 

•Ante,  §  596a.  "  Crim.  Law,  I,  §  827,  note,  830;  1 

1  Com.  V.  Thompson,  11  Allen,  23,  £ast»  P.  a  102;  Barnes  tx  a,  19  Conn. 

{87  Ahl  D.  685.]  Compare  with  Com.  39a 
v.  Thompson,  6  AUen«  591,  [83  Am.  D. 
663.] 
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parties  intermarry  contrary  to  the  letter  of  a  statute,  where 
the  obstacle  is  a  mistake  of  fact,  not  caring  or  exercising  any 
cantion  as  to  whether  the  fact  exists  or  not,  their  cohabitation 
under  the  void  marriage  will  be  criminal;  and,  if  the  mistake 
was  in  believing  a  pre-existing  marriage  to  be  dissolved,  it  will 
be  adultery.  Yet  it  will  not  be  where  there  had  been  an  ab- 
sence rendering  the  second  marriage  not  violative  of  the  stat- 
ute against  polygamy.^    Again, — 

§666.  Intending  only  fornication. —  Where  the  act  of  a 
man  intending  one  wrong  terminates  in  another  unintended, 
the  rule  of  the  criminal  law,  subject  to  exceptions,  is  that  he 
is  punishable  for  the  result  the  same  as  though  it  was  specific- 
ally meant.  Nor  need  the  proposed  wrong  be  of  the  indictable 
sort  if  the  wrong  accomplished  is.'  Hence,  should  a  man  and 
woman,  not  intermarrying,  yet  believing  a  former  husband  or 
wife  of  one  of  them  to  be  dead,  commit  what  both  supposed  to 
be  fornication,  while,  in  fact,  the  death  had  not  occurred,  the 
married  party  would  thereby  become  guilty  of  adultery.  The 
mistake,  however  sincere,  and  made  after  however  much  in- 
quiry, did  not  free  the  mind  from  wrong.  His  purpose  was  to 
commit  the  lighter  offense  of  fornication,  but  the  law  declared 
it  to  be  adultery^  Such  is  the  doctrine  of  principle.  In  author- 
ity, the  question  seems  not  to  be  settled  in  our  American  courts.' 

§666.  The  marriage— (Go II ty  party  after  divorce). — A 
subsisting  marriage  is  an  element  inseparable  from  adultery.* 
Yet,  while  a  void  marriage  will  not  sustain  the  accusation,* 
one  voidable  in  the  sense  special  to  the  matrimonial  law  will.^ 
If  a  single  person  is  forbidden  by  law  to  marry, —  as,  for  ex- 
ample, where  a  divorce  has  taken  place,  and  a  statute  deolarea 
that  the  party  in  fault  shall  not  enter  into  a  second  marriage, — 
still  the  person  so  forbidden  does  not  by  any  unlawful  sexual 
commerce  commit  adultery.^  And,  as  already  seen,  adultery 
will  not  be  criminal  where  polygamy  would  not  be.* 

1  Com.  V.  Thompson,  6  AHen,  591.  ^Antey  g  663;  P.  u  Bennett*  89  Mioh. 

s  Crim.  Law,  I,  §§  828-384.  208;  1  Bishop,  Mar.,  Diy.  &S,,%  105. 

sSee  Com.  v.  Elwell,  2  Met  190,  ^  1  Bishop,  Mar.,  Diy.  &  a,  g§  104a, 

[85  Am.  D.  898;]  Delanej  u  P.,  10  105, 116i 

Mich.  241,  244  '2  id,  §  700;  a  u  Weatherby,  43. 

^Ante,  §§  6540,655;  Clay  v,  a,  3  Me.  258, 268, 264^  [69  Am.  D.  5a]   And 

Tex.  Ap.  499;  Tucker  u  a,  85  Tex.,  see  ante,  §  604a. 

lia  ^Ante,  §  664;  Com.  ti  Thompoon,  6 
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§  666a.  Whites  and  blacks, —  It  is  competent  for  legisla- 
tioB,  in  our  states,  to  impose  a  heavier  panishment  for  adultery 
or  fcHrnication  between  whites  and  blacks  than  between  per- 
sons of  one  race.^ 

§  667.  Attempts^  conspiracieSj  etc.—  Solicitations  and  other 
attempts,  and  conspiracies,  to  commit  adaltery,  or  to  procure 
its  commission  by  others,  are  within  the  discussions  of  "  Crim* 
inal  Law."  • 

§668.  Degree  of  offense.— In  some  of  the  states— for  ex- 
ample, Connecticut '  —  adultery  is  felony ;  in  others,  such  as 
Pennsylvania  *  and  Vermont^*  it  is  misdemeancH*. 

11.  The  Peockdube. 

§669«^  Coarse  of  discussion* — We  shall  consider,  first,  the 
indictment;  secondly,  the  evidenoe. 

First.  The  indictment:— 

JEffect  of9tatutary  terms. — Where,  as  generally  in  our  states, 
this  offense  is  created  by  the  single  word  ^'adultery," not  de- 
fined, the  indictment  must  follow  purely  common-law  princi- 
ples. If  the  statute  adds  a  partial  or  full  definition,  so  much 
of  allegation  must  be  supplemented  as  will  cover  what  is  de- 
fined, within  the  rules  of  pleading  on  statutes.* 

§  670.  Joint  or  separate. — The  parties  may  be  indicted 
separately,^  or,  where  the  statute  or  its  interpretation  makes 

Allen,  601«  [88  Am.  IX  SSa]  ComiMm  «Crim.  Law,  I,  § 76a 

with  Com.  V.  Thompeon, U  AUen,  2»,  *B.v.  Cooper.  16  Yt  651. 

[87  AuL  D.  685.]  •  Crim.  Pro.,  I.  §§  610, 611. 639 ;  [E  tt 

1  Green  v,  a.  68  Ala.  100.  [29  Am.  Searia  56  Yt  516;  a  v.  Ean  (Iowa), 

R.  789;]  Ford  u  a,  58  Ala.  150;  Ellis  58  N.  W.  R  898;  a  t;.  Whealey,  6  a  D. 

IX  a,  42  Ala.  525;  BarncB  ix  a.  48  427.6QN.  W.R.2n;  QormanuConL. 

Ala.    105,   OTemiled.     And   see    1  124  Pa.  St  586,  17  AtL  R.  26;  a  r. 

Bishop^  Mar.,  DiT.  A;  a.  i§  808a,  876,  Briggs^  68Iowa,  416»  27N.W.  B.SS8; 

and  note;  Crim.  Law,  I.  g  894;  [Paoe  a  v.  Mahan,  81  Iowa,  121,  46  N.  W.  R. 

u  a,  106  U.  a  688»  1  SupL  Ct  687;  855;  HUdreth  t^  a,  19  Tex.  Ay.  195; 

Pace  V.  a,  69  A1&  281, 44  Am.  B.  6ia]  KulUng  u  a.  74  Ga.  10;  HoUand  v. 

sCrim.  Law,  I,  §g  501,  767,  768;  II,  a,  14  Tex.  Ap^  181;  a  u  Smith.  18 

§g  18i  235;  Reg.  v.  Pierson.  1  Salk.  Ind.  Ap^  179.  47  N.  R  B.  685;  a  v. 

882;  a  V.  ATeiy,  7  Conn.  266,  [18  MiUer,  60  Yt  90. 12  Atl.  R  626;  Com. 

Am.  D.  105;]  Shannon  tfc  Com.,  14  u  Fuller,  118  Masa  499,  40  N.  R  R. 

Pa.  St  296;  [a  u  Butler,  8  Wash.  194,  764;  a  v,  Clawson,  80  Ma  Ap.  18a] 

35  Pac.  R  109a]  7  a  V.  Dingee,  17  Iowa,  282;  a  v. 

*  a  fK  Avery,  7  Conn.  26^  [18  Am.  Wilson,  22  Iowa,  864;  [a  v.  Watson. 

IX  105;]   Crim.  Law,  I,  g  501.  and  20  RL  86489  AtL  R  193;  Solomon  v. 

note,  2  76a  a,  89  Tex.  Cr.  R  140, 45  a  W.  R  706.] 
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the  act  adultery  in  both,  together,*  at  the  election  of  the  power 
which  prosecutes.  Even  where,  by  reason  of  special  statutory 
terms,  both  parties  must  be  guilty  or  neither,'  it  is  not  abso- 
lutely necessary  that  the  two  be  joined  in  the  prosecution.' 

§  671.  The  Joint  indictment  —  must  show,  in  some  way, 
that  the  defendants  committed  the  offense  with  each  other; 
because,  if  open  to  the  inference  that  the  acts  were  distinct 
and  with  third  persons,  it  will  be  bad  for  duplicity.*  It  will  be 
good,  for  example,  to  say  that  the  defendants,  naming  them,  at 
a  time  and  place  specified,  not  being  then  and  there  married  to 
each  other,  but  the  woman  having  a  husband  living  other  than 
the  man,  naming  the  husband,  did  then  and  there  have  carnal 
knowledge  together,  each  of  the  body  of  the  other,  and  thereby 
did  commit  adultery.* 

§  673.  The  several  indictment^ —  if  against  the  man,  for  a 
criminal  connection  with  another's  wife,  under  a  statute  mak- 
ing it  adultery  in  him,  may  aver  that,  at  a  time  and  place 
specified,  he  committed  adultery  with  a  woman  named,  who 
was  then  and  there  the  wife  of  a  man  other  than  the  defend- 
ant, to  wit,  such  a  person,  by  then  and  there  having  carnal 
knowledge  of  her  the  said,  etc.    Or  even  less  may  suffice.* 

§  673.  Allegation  of  marriage. —  The  marriage  being  an  in- 
dispensable element  in  the  offense,^  and  necessary  to  be  proved,* 
it  must,  therefore,  be  alleged.* 

JETotr,  and  averring  name. —  It  is  not  sufficient  simply  to 
charge  that  the  person  whose  marriage  made  the  carnal  act 
adultery  was  married ;  because  this  allegation  would  be  sup- 
ported by  proof  of  a  marriage  between  the  parties  implicated. 
Therefore  it  must  in  some  way  appear  in  averment  that  they 

la  t^  Bartlett*  58  Me.  446;  Com. «  09  Maaa  444   [Or^asthe  statutesaysi 

Elwell,  2  Met  190,  [86  Am.  D.  896;]  **  did  unlawfullj  liye  and  cohabit  to- 

Frost  V.  Com.,  9  K  Monr.  8S2L  gether  as   man  and  wife.**    &  ix 

s  Ante,  §  660 ;  post,  %  702 ;  Hopper  u  Chandler,  96  Ind.  69L] 

S.,  19  Ark.  148.    [Where  woman  was  <  Com.  v,  Reardon,  6  Ciish.  78;  &  v. 

too  drunk  to  give  oonsent,  man  maj  Bridgman,  49  Vt  202,  [24  Am.  R.  124] 

neyertheless  be  oonyicted.    Com.  v.  And  see  Tucker  v.  S.,  85  Tex.  lia 

Bakeman,  181  Mass.  577,  41  Am.  R.  ^  Ante,  %  66a 

24a]  8  Post,  §  677;  Parks  u  a,  8  Tex.  Ap^ 

»i\w<,870a  887. 

«Maull  V.  a,  87  Ala.  16a  *  Tucker  vl  a,  85  Tex.  118;  Terr,  n 

ft  And  see  Com.  u  El  well,  2  Met  190,  Whitcomb,  1  Mont  a59;  Miner  u  P., 

[85  Adl  D.  898;]  Cpm.  v.  Thompson,  58  IlL  59;  Clay  v.  a,  8  Tex.  Ap^  499l 
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were  not  husband  and  wife.*  The  common  form  is,  observed 
Shaw,  C.  J.,  that,  for  example,  the  woman  "was  the  wife  of  a 
person  named,  then  living;  but  perhaps  that  is  not  necessary. 
Any  form  of  words,  stating  that  she  was  the  wife  of  some  per- 
son other  than  the  accused,  would  be  sufficient."*  There  may 
be  room  for  doubt  whether  the  name  of  the  husband  or  wife 
can  be  omitted.  But,  on  the  whole,  there  seems  to  be  no  prin- 
ciple of  criminal  pleading  rendering  it  necessary  to  mention 
the  name  of  a  third  person  in  such  a  connection ;  and  we  have 
forms  in  which  the  name  is  not  mentioned.* 

§  674.  i^  Adoltery  *'  or  ^^  carnal  knowledge/' —  Commonly 
the  indictment  alleges  that  the  defendant  "  had  carnal  knowl- 
edge," etc.  But  in  Pennsylvania  it  was  adjudged  sufficient  to 
charge  that  he  "  did  commit  adultery  with  a  certain  "  person 
named.  Said  Lowrie,  0.  J.:  "* Commit  adultery'  does  not 
merely  imply,  but  expresses,  carnal  knowledge;  for  that  is  its 
very  meaning."  *  In  Alabama,  also,  this  form  of  the  allegation 
appears  to  be  approved.*  It  is  the  common  form  in  the  civil 
suit  for  divorce.*  Some  other  analogies  favor  it;  and,  though 
it  is  a  blending  of  law  and  fact  hardly  consistent  with  nice 
pleading,^  it  is  no  more  objectionable  than  various  forms  of 
averment  always  deemed  sufficient  in  other  cases. 

§  675.  Knowledge  of  facts. —  Though  a  mistake  of  the  per- 
son, or  ignorance  of  a  subsisting  marriage,  or  the  like,  will  in 
some  circumstances  excuse  the  carnal  act,*  the  indictment  need 
not,  in  the  absence  of  special  terms  in  the  statute,  negative 
such  mistake  or  aver  knowledge.  Matter  of  this  sort  is  simply 
for  defense.* 

1  Moore  ix  Coin.,  0  Met  248;  Tucker  motion  in  arrest  of  judgment    [Col- 

i;.  S.,  supra;  Clay  v,  &,  supra;  Com.  lam  v.  8.,  10  Tex.  Ap.  708;  Hildreth 

V,  Corson,  4  F^  Law  Jour.  R  27L  v,  8.,  10  Tex.  Ap^  196.] 

s  Moore  v.  Com.,  supra,  at  p.  244;  «  Helfrioh  v.  Com.,  88  F^  St  68,  70, 

{Names  v.B.,20  Ind.  Ap.  168, 20  N.  R  71,  [76  Am.  D.  679.] 

B.  401;  a  V.  Searle,  66  Yt  616;  Crane  ^8.  v.  Hinton,  6  Ala.  864;  Lawson 

V,  P.,  168  ni  895,  48  N.  E.  R  64.]  v.  a,  20  Ala.  66,  [66  Am.  D.  182;] 

* Trainft  Heard,Preu28,24;  Whart  Maull  v.  a,  87  Ala.  16a 

Free.  (2d  ed.),  pL  W^beiseq,    See  also  <  2  Bishop,  Mar.,  Div.  &  a,  g  608. 

a  V.  Hutchinson,  86  M&  261;  a  v.  ^Crim.  Pra,  I,  gg  829-884^  614  616. 

Hinton,  6  Ala.  864;  a  v.  Qinoh,  8  ^Anie,  gg  668-666. 

Iowa,  401;  CoUum  v.  a,  10  Tex.  Ap.  ^Crim.  Pra,  I,  gg  618,  621-626,  687, 

70a  The  name  was  not  given  in  Com.  688;  Com.  v.  Elwell,  2  Met  190,  [86 

«.  Tompson,  2  Cush.  661,  and  the  in-  Am.  D.  898;]  Fox  ti  a,  8  Tex.  Ap^ 

dictment   was   adjudged   good  on  829,  [80  Am.  R  141] 
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§  676«  Then  and  there. —  It  was  in  one  case  adjudged  in- 
adequate to  Bay  that  the  defendant,  at  a  place  and  on  a  day 
named,  committed  adultery  ^^  with  one  E.,  the  wife  of  one  F.,^ 
she,  the  said  E.,  being  a  married  woman  and  the  lawful  wife 
of  the  said  F. ; "  because,  ^'  to  the  fact  that  she  was  a  married 
woman  and  the  wife  of  another,  no  time  is  averred."  ^  Thia 
is  holding  a  well-known  rule  strictly ; '  and  probably,  in  some 
of  our  states,  under  the  modifying  influence  of  statutes  or  the 
liberalization  of  the  judicial  practice,  the  decision  would  be 
the  other  way. 

§677*  Secondly.  The  e?ldence:-* 

What  priw$  —  {Oamal  met — MarrUge).-^  The  two  facts  ta 
be  established  are  the  carnal  act  and  the  marriage. 

Ehewhere  — H€T$, —  The  author,  in  ^^  Marriage  and  Divorce," 
fully  treated  of  the  evidence  of  both ;  *  including,  as  to  the  mar- 
riage, what  is  special  to  the  present  criminal  issue.*  Also  aa 
to  the  marriage,  in  the  chapter  on  polygamy  in  the  present 
volume  various  points  are  brought  forward,  applicable  as  well 
to  this  offense  as  to  that.*  As,  in  general,  the  proofs  of  an 
issue  are  the  same  .in  criminal  causes  and  in  civil,*  little  re- 
mains for  this  connection  but  to  call  attention  to  what  is  spe- 
cial to  the  criminal  issue  in  the  proofs  of  adultery,  and  to  some 
other  things  particularly  important  to  be  borne  in  mind  in 
these  cases. 

§  678.  Nature  of  evidence  of  carnal  act. —  Thoagh  it  is 
legally  competent  to  prove  the  carnal  act,  the  same  as  any  other 
crime,  by  an  eye-witness,  such  testimony  is  seldom  to  be  ob- 
tained. The  proofs,  therefore,  are  almost  always  circumstantial.^ 
Still  the  evidence  must  come  within  established  rules;*  as,  for 

1  a  u  Thurstin,  85  Ma  906,  [58  Am.  620;  a  vi  Poteet»  8  Ir«.  98;  &  ti^  Bridg- 

D.  695.]  man,  40  Vt.  909,  [94  Am.  R 194;]  Com. 

3  Grim.  Pra,  I,  Sg  406,  411.  u  Franklin,  6  Gray,  846;  a  u  Oreen, 

s  1  Bishop,  Mar.,  Div.  &  a,  §§  408-  Eirby,  87,  88;  Com.  v.  Gray,  199  Masa 

545;  9  icL,  §g  619-647.  474,  [87  Am.  B.  378;]  Ricbardson  u 

4 1  Bishop,  Mar.,  Div.  A;  a,  §$  441,  a,  84  Tex.  149;  Smelser  tx  a,  81  Tex. 

449,  485,  49(MM)9.    And  see  Com.  u  05;  Com.  v.  Bowers,  191  Mass.  45;  a 

Belgard,  5  Gray,  95;  a  v.  Libby,  44  v.  Waller,  80  N.  C.  401;  a  u  Way,  8 

Ma  469,  479,  [69  Am.  D.  116.]  Vt  811;  [a  v.  Eliason,  91  N.  a  664] 

^Anie,  §§  607-41t  <Com.  u  O'Connor,  107  Masa  910; 

<  Crim.  Pra,  I,  g  104a  a  v.  Crowley,  18  Ala.  179;  Lawson  ti 

T9  Bishop^  Mar.,  Div.  A;  a,  §g  614-  a,  90  Ala.  66^  [56  Am.  a  189l] 
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example,  the  confessions  of  the  unindicted  accomplice,^  the  sus- 
picions and  jealousies  of  the  defendant's  husband  or  wife,'  repu- 
tation in  the  neighborhood,'  and  the  opinion  of  a  witness  that 
adultery  was  or  was  not  committed  at  a  time  testified  to,*  are 
severally  inadmissible. 

§  679.  Intent  and  opportunity. —  One  of  the  common  forms 
of  the  circumstantial  evidence  consists  of  showing  a  purpose  or 
inclination  to  commit  adultery  and  the  opportunity;  that  is,  an 
adulterous  mind  in  the  accused,  the  same  in  the  person  with 
whom  the  offense  is  charged,  and  a  time  and  place.  And  the 
inference  is  more  or  less  readily  drawn,  that  what  was  sought, 
and  could  be,  was.'  The  path  to  this  conclusion  can  be  trodden 
only  step  by  step;  while  yet,  if  the  last  step  is  not  taken,  the 
preceding  ones  are  of  no  avail.    Some  of  the  steps  are, — 

Woman  unchaste  —  {Bawdy-house). —  In  connection  with 
other  facts,  it  may  be  shown  that  a  woman  with  whom  adultery 
is  alleged  to  have  been  committed  is  of  bad  character  and  repu* 
tation  for  chastity ; '  or,  what  may  be  still  stronger,  that  a  house 
visited  by  the  defendant  is  a  bawdy-house.^    Again, — 

§  680.  Other  like  acts. — Where  the  attempt  is  to  prove  adul- 
tery  at  a  particular  time  and  place,  familiarities  between  the 
same  parties  tending  thereto,  or  adultery  itself,  at  a  prior  time 
and  in  another  or  the  same  place,  may  be  shown  in  aid  of  the 
conclusion.'  And  within  familiar  principles,  it  is  no  objection  that 

m 

1  Spenoer  v.  &.,  81  Tex.  64;  a  v.  Mo-  Am.  R  878;]  Blackman  t^.  &,  86  Ala. 
Guire*  60  Iowa,  158.  And  see  Gk>re  u    395. 

a,  58  A1&  891.  72  Bishop,  Mar.,  DI7.  A  8,,  625, 626. 

2  a  u  Crowley,  18  Ala.  172;  [Gra-  "2  id.,  §g  617,  618,  626,  680,  685;  9 
bam  %  a,  28  Tex.  Ap.  9, 11  a  W.  R.  Ghreenl  Ev.,  §  47;  Com.  u  Durfee,  100 
781, 19  Am.  B.  809.]  Mass.  146;  Com.  v.  Pierce,  11  Gray, 

*0Ter8treet  V.  a,8  How. (Miss.) 828.  447;  Q.  v.  Manrin,  86  N.  H.  22;  Com. 

«2  Bi8hop»  liar.,  DIt.  &  a,  §  286;  n  Lahey,  14  Gray,  91;  MoLeod  v.  a, 

MoKnight  u  a,  6  Tex.  Ap.  158 ;  [Webb  85  Ala.  895 ;  P.  tx.  Jenness,  5  Mich.  805» 

«i  a,  24  Tex.  Apu  164,  5  a  W.  R.  651.]  820;   Com.  ix.  Morris,  1  Cosh.  891; 

•2  Bishop,  Mar.,  Div.  &  a,  §g  619,  Com.  v.  Merriam,  14  Pick.  518,  [25 

626;  [a  v.  Austin,  108  N.  Q  780, 18  a  Am.  D.  420;]  Com.  v.  Nichols,  114 

H  R.  219;  a  u  Breoht,  41  Minn.  50,  Mass.  285,  [19  Am.  H.  846;]  Gaylor  i;^ 

42  N.  W.  B.  585;  P.  v.  Girdler,  65  McHenry,  15  Ind.  888;  8.  v.  Potter, 

Mich.  68, 81 N.  W.  R.  624;  a  v.  Stubbs,  52  Yt  38;  [a  tx  Witham,  72  Me.  581; 

108  N.  C.  774^  18  a  EL  R.  50;  a  ix  a  u  Elemp,  87  N.  C.  538;  a  u  Pippin, 

Clawson,  82  Ma  Ap.  98;  &.ff,  Briggs,  88  N.  C.  646;  Cross  u  a,  78  Ala.  480; 

68  Iowa,  416,  27  N.  W.  R  85a]  Brevaldo  v.  a,  21  Fla.  789;  a  tx  Guests 

•Com.  V.  Gray,  129  Mass.  474  [87  100  N.  Q  410,  6  a  E.  R.  258;  Fonder- 
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thus  another  crime  than  the  one  charged  is  also  made  to  ap- 
pear.* "  But,"  to  quote  from  a  previous  edition  of  this  work,* 
"  strangely  enough  the  Massachusetts  court  further  held,  on  an 
indictment  for  adultery,  that,  if  the  anterior  familiarities  ex- 
tend so  far  or  are  of  such  character  as  to  show  adultery  actually 
committed  on  this  previous  occasion,  the  evidence  of  them  — 
that  is,  of  the  previous  adultery  —  is  not  admissible;'  accord- 
ing to  which  doctrine,  if  the  evidence  is  a  little  weak,  yet  tend- 
ing remotely  to  establish  the  crime,  it  may  be  submitted  to  the 
jury ;  but,  if  it  is  a  little  stronger  and  tends  morie  clearly  to  the 
same  result,  it  must  be  excluded ! "  After  this  criticism  ap- 
peared, the  same  tribunal,  yielding  to  its  force,  reversed  the 
doctrine ;  but,  as  is  cuatorriary  with  apart  of  this  court^  making 
no  acknowledgment  or  allusion  to  the  author  or  his  work,  that 
had  enabled  it  to  efface,  before  becoming  indelible,  a  blot  from 
the  jurisprudence  of  the  state.'    Again, — 

§  681.  Acts  subsequent • — The  Massachusetts  court  has  de- 
nied that  familiarities  or  adultery  subsequent  to  the  adultery 
charged  is  admissible  against  the  defendant.*  This  doctrine  is 
less  palpably  contrary  to  the  authorities^  than  the  other,  which 
was  afterward  abandoned  as  just  stated.  And,  in  reason,  the 
subsequent  ill-conduct  is  perhaps  less  conclusive  than  the  prior. 
But,— 

§682.  Contlnoed.— In  the  first  edition  of  <<  Criminal  Pro- 
cedure,"* in  passages  transferred  to  the  first  edition  of  the  pres- 
ent work,  the  author  pointed  out  that,  in  principle,  subsequent 
acts  do  tend  to  prove  those  charged.  And  the  Massachusetts 
court,  following  his  views,  yet  not  acknowledging  their  source, 

burg  u  a,  28  Tex.  Ap.  892, 5  a  W.  B.  »ConL  v.  Niohols,  WL-pra. 

244]  <  Com.  «.  Morton,  2  Graj,  854»  855; 

1  Crim.  Pra,  I,  §g  1121-1128, 1126;  a  Com.  tx  Pierce,  11  Gray,  447.    In  In- 

v.  Bridgman,  49  Vt  202,  [24  Am.  R.  diana,  on  a  single  charge  of  inoest, 

124]  which  was  proved  in  time  and  place 

^This  matter  originally  appeared  in  as  laid,  the  parficepa  onminis,  who 

the  first  edition  of  Crim.  Pra,  I,  §  17,  had  testified  to  this,  was  not  allowed 

whence  it  was  transferred  to  this  to  strengthen  the  case  by  testifying 

work.  also  to  incest  committed  at  subse- 

*  Co/n.  VL  Thrasher,  11  Gray,  450.  quent  timea    Loyell  tx  a,  12  Ind.  18L 

«  As,  for  example,  see  post,  §  682;  1  See  a  u  Bates,  10  (^onn.  872L 

Bishop,  Mar.,  Div.  &  a  (6th  ed.),  §  381 ;  ?  Crim.  Pra,  I,  §  1128;  [a  v.  Witham, 

Crim.  Uaw,  I,  §  752.    I  might  oon-  72  Me.  581 ;  a  v.  Williams,  76  Me.  480.} 

siderably  add  to  these  iUustrations  *  Crim.  Pra  (1st  ed.^  I»  §§  15-18L 

were  it  important. 
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overruled  its  former  decisions.  "  There  is  in  each  case,''  said 
the  learned  judge  who  delivered  the  opinion  of  the  whole 
court,  "  a  plain  misapplication  of  the  rules  of  evidence  to  the 
facts  presented.  •  .  The  intent  and  disposition  of  the 
parties  towards  each  other  must  give  character  to  their  rela- 
tions, and  can  only  be  ascertained,  as  all  moral  qualities  are, 
from  the  acts  and  declarations  of  the  parties.  It  is  true  that 
the  fact  to  be  proved  is  the  existence  of  a  criminal  disposition 
at  the  time  of  the  act  charged ;  but  the  indications  by  which 
it  is  proved  may  extend,  and  ordinarily  do  extend,  over  a  pe- 
riod of  time  both  anterior  and  subsequent  to  it.  The  rules 
which  govern  human  conduct,  and  which  are  known  to  com- 
mon observation  and  experience,  are  to  be  applied  in  these 
cases,  as  in  all  other  investigations  of  fact.  An  adulterous  dis- 
position existing  in  two  persons  towards  each  other  is  com- 
monly of  gradual  development;  it  must  have  some  duration, 
and  does  not  suddenly  subside.  When  once  shown  to  exist,  a 
strong  inference  arises  that  it  has  had  and  will  have  continu- 
ance, the  duration  and  extent  of  which  may  be  usually  meas- 
ured by  the  power  which  it  exercises  over  the  conduct  of  the 
parties.  It  is  this  character  of  permanency  which  justifies  the 
inference  of  its  existence,  at  any  particular  point  of  time,  from 
facts  illustrating  the  preceding  or  subsequent  relations  of  the 
parties.  Thejrnle  is  that  a  condition  once  proved  is  presumed 
to  have  been  produced  by  causes  operating  in  the  usual  way, 
and  to  have  continuance  till  the  contrary  be  shown.  The 
limit,  practically,  to  the  evidence  under  consideration  is  that 
it  must  be  sufficiently  significant  in  character,  and  sufficiently 
near  in  point  of  time,  to  have  a  tendency  ^  to  lead  the  guarded 
discretion  of  a  reasonable  and  just  man '  to  a  belief  in  the  ex- 
istence of  this  important  element  in  the  fact  to  be  proved.  If 
too  remote  or  insignificant,  it  will  be  rejected,  in  the  discretion 
of  the  judge  who  tries  the  case.  The  fact  that  the  conduct 
relied  on  has  occurred  since  the  filing  of  the  libel  does  not  ex- 
clude it;  and  proof  of  the  continuance  of  the  same  question- 
able relations  during  the  intervening  time,  as  in  the  case  at 
bar,  will  add  to  its  weight."  ^  At  the  time  of  the  present  writ- 
ing, this  doctrine  —  namely,  that  subsequent  familiarities  and 

1  Thayer  v.  Thayer,  101  Mass.  Ill,    Carotti  v.  &.,  42  Mi8&  884,  [97  Am.  D. 
118, 114,  [100  Am.  D.  110.]    And  see    465.] 
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adulteries  between  the  same  parties,  equally  with  the  prior 
ones,  are  admissible  —  may  be  deemed  to  be  established  in  all 
our  courts,  as  respects  alike  the  divorce  suit  and  the  indict* 
ment.^    Still, — 

§  683.  Limiting  the  tine.— In  reason,  and  in  some  meas- 
ure on  authority,  the  court  should  exercise  a  discretion  to  ex- 
clude evidence  of  familiarities  at  other  dates  than  the  one  in 
question^  if  too  remote,  whether  before  or  after.  There  can 
be,  in  the  nature  of  things,  no  exact  rule  as  to  this.  The  spe- 
cial nature  of  the  familiarities,  and  how  they  are  connected 
with  the  matter  in  issue,  should  enter  into  the  question.  In 
one  case,  on  this  ground,  ^'  mere  isolated  acts  "  occurring  eight- 
een months  after  the  finding  of  the  indictment  were  excluded.' 

§  684.  Familiarities  with  other  persons  —  than  the  alleged 
particep8  criminia,  and  solicitations  of  their  chastity,  tend  less 
directly  to  prove  the  adultery  in  issue,  fiut,  in  a  chain  of  cir- 
cumstantial evidence,  there  are  instances  wherein,  in  reason, 
they  would  strengthen  the  link  of  an  adulterous  intent  Under 
the  practice  of  the  English  ecclesiastical  courts  in  divorce  liti- 
gation such  evidence  was  common,  and  there  are  instances 
wherein  it  has  been  received  in  divorce  cases  with  us,  in  con- 
nection with  other  testimony.  But  the  question  has  not  been 
much  considered  in  our  tribunals;  and,  for  further  explana- 
tions, the  reader  is  referred  to  the  work  on  ^  Marriage  and  Di- 
vorce."* 

§  685.  Time  and  place. —  In  divorce  law  the  particular  time 
and  place  of  the  adulterous  act  need  not  be  proved,  though  the 
judge  or  jury  must  be  satisfied  that  it  occurred  at  some  time 
and  some  plaoe.^  In  criminal  causes  it  must  be  shown  to  have 
transpired  within  the  county  of  the  indictment.*  But  whether 
in  other  respects  the  same  rule  applies  in  criminal  as  in  divorce 
causes  we  are  not  distinctly  informed  by  the  authorities.    In 

1 2  Bishop*  Mar.,  Div.  ft  a,  §  625;  W.  R  160;  P.  u  Davia  52  Mich.  560, 

Cole  V.  a,  6  Baxt  239;  a  u  Way,  5  18  N.  W.  R  86a] 

Neb.  288;  Alsabrooks  v.  Q,,  52  Ala.  '2  Bishop,  Mar.,  Div.  ft  a,  §626; 

24;  a  V.  Bridgman,  40  Vt  202,  [24  also  §g  617,  6ia 

Am.  R  124;]  a  v.  Crowley,  18  Ala.  *%  Bishop,  Mar.,  Div.  ft  a,  g  618; 

17a  [a  u  Breoht^  41  Minn.  50,  42  N.  W. 

«a  V.  Crowley,  18  Ala.  172,  176.  R  60a] 

And  see  a  V.  Arnold.  50  Vt  781;  [P.  »Crim.  Pra,  I,  gg  88i  88& 
V,  Hendricksen,  58  Mich.  525,  10  N. 
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one  case  the  trial  court  refused  "to  instruct  the  jury  that,  as 
the  indictment  charged  a  single  act  of  adultery,  as  committed 
on  a  particular  day,  they  must  be  satisfied  that  the  defendants 
committed  the  crime  on  some  particular  day  or  occasion ;  and 
that  it  would  not  be  sufficient  for  them  to  be  satisfied,  from 
the  admissions  of  the  parties,  that  they  committed  the  crime 
at  some  time,  without  being  able  in  any  way  to  designate  that 
time.^  On  the  other  hand,  it  told  them  "  that,  if  the  evidence 
satisfied  them  beyond  a  reasonable  doubt  that  the  crime  was 
committed  at  any  time  while  the  defendants  were  so  living 
together,  they  might  be  convicted,  though  the  particular  time 
or  occasion  could  not  be  ascertained  morel  definitely."  And 
this  was  held  to  be  correct.*  It  would  appear  never  to  be  re- 
quired, in  a  criminal  case,  that  the  jury  be  satisfied  of  the  pre- 
cise day  of  the  commission  of  a  crime.  If  such  day  were  nec- 
essary, then  would  be  the  precise  hour,  or  minute,  or  second. 
The  last  could  never  be  shown;  so  that,  on  this  theory,  no  con- 
viction could  ever  be  had. 

§  686.  Confessions.—  The  divorce  law  has  rules  as  to  con- 
fessions special  to  itself.'  The  rules  in  criminal  causes  are  also 
special,  but  they  are  different.*  One  indicted  for  adultery  may 
be  convicted  on  his  own  confessions,^  and  particularly  so  when 
corroborated  by  circumstances.*  Still,  if  the  man  and  woman 
are  jointly  indicted,  in  a  single  count,  for  one  act  of  adultery, 
both  cannot  be  found  guilty  on  the  confessions  of  one  to  an 
act  committed  at  a  particular  time,  and  of  the  other  to  an  act 
at  a  different  time.*  And,  when  the  indictment  is  thus  joint, 
the  jury  should  be  expressly  instructed  that  the  confession  of 
one  is  not  to  be  accepted  by  them  as  evidence  against  the  other.^ 

§  687.  The  marriage.— We  have  seen*  that  the  proofs  of 
the  marriage  have  already  been  fully  explained  in  other  con- 

1  Com.  V.  Cobb,  14  Gray,  57,  oa  *  Com.  v.  Tarr,  4  Allen,  815.    And 

S2  Bishop,  Mar.,  Div.  &  Q,,  %%  240-  see  Bergen  v.  P.,  17  lU.  ^  [65  Am. 

251.  D.  672.] 

•  Grim.  Pra,  I,  gg  1217-1262;  [&.  v.  •  Com.  v.  Cobb.  14  Gray,  57. 

Btubbs,  108  N.  C.  774, 18  a  E.  R  90.]  ^Lawson  v.  a,  20  Ala.  65,  [56  Am. 

*a  «.  Libby,  44  Me.  469,  [69  Am.  D.  D.  182^]  Frost  v.  Com.,  supra;  [Q,  v. 

115;]  Lawson  u  a,  20  Ala.  65,  [56  Am«  Berry,  24  Ma  Ap^  466;  a  v.  Rinehart, 

D.  182;]  Frost  v.  Com.,  9  R  Mon.  862;  106  N.  C.  787,  11  a  E.  R  572;  a  u 

[a  V.  Austin,  108  N.  a  780, 18  a  E.  R.  Mim^  89  a  a  657, 17  N.  E.  R  85a] 

219;  P.  V,  Isham  (Miob.),  67  N.  W.  R.  «  Ante,  §  677. 

«19.] 
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nections.  What  is  technically  termed  a  fact  of  marriage,  in 
distinction  from  proofs  by  cohabitation  and  repnte,  mast,  ex- 
cept where  statutes  have  otherwise  provided,  be  shown.*  Ordi- 
narily, and  by  most  opinions,  confessions  are  admissible  to  the 
marriage,  as  to  the  other  parts  of  the  case.'  Bat  they  must  be 
the  confessions  of  the  particular  party,  not  of  the  other  party, 
or  of  the  pa/rticeps  crvminia} 

%  688.  The  witnesses. —  The  general  rules  concerning  the 
witnesses  in  criminal  cases  *  apply  in  this  issue.    Thus, — 

Husband  and  wife. —  Under  the  common  l$iw  the  husband 
or  wife  cannot  testify  against  the  other,  either  to  the  illicit 
conduct  or  the  fact  of  marriage.*  Kot  even  can  the  married 
partner  of  the  unindicted  participant  in  the  adultery  be  ad- 
mitted to  prove  it.*  And  if  several  persons  are  proceeded 
against  for  a  conspiracy  to  charge  the  wife  of  one  of  them 
with  adultery,  she  cannot  be  a  witness.^  So  far  is  this  doctrine 
carried  that  the  wife  has  even  been  held  incompetent  to  pre- 
fer on  oath  a  complaint  before  a  magistrate  for  the  husband^s 
adultery.*  In  some  of  our  states,  by  statute,  the  law  is  other- 
wise, and  the  prosecution  can  be  only  on  her  complaint;^ 
though,  after  it  is  commenced,  it  can  be  carried  on  without 

U  Bishop,  Mar.,  DiT.  &  a,  §§44^  78;  a  u  Armstrong,  4  Minn.  885^ 

482  et  «eg.;  Wood  vi.  a,  62  Qa.  406;  [Thomas  «.  a,  14  Tex.  Ap.  7a] 

Com.  V.  Holt,  121  Mass.  61;  P.  v.  Ben-  •a  v.  Welch,  26  Ma  80,  [45  Am.  D. 

nett,  89  Mich.  208;  Com.  u  Belgard,  04;]  a  v.  Gardner,  1  Root,  486;  Cot- 

6  Gray,  95;  [a  v.  Behrman,  114  N.  C  ton  u  a,  62  Ala.  12;  Com.  n  Gordon, 

797, 19  a  K  R.  220,  25  L.  R  A.  449;  2  Brews.  569;  Com.  v.  Sparks,  7  Allen, 

Webb  V.  a,  24  Tex.  Ap.  164,  5  a  W.  584    See  Crim.  Pra,  I,  §  1019;  [Com. 

R.  651;  Williams  v.  a,  86  Ga.  548, 12  u  Mosier,  185  Pa.  St  221,  19  AtL  R. 

a  £.  R.  743;  Owens  v.  a,  94  Ala.  97,  94a] 

10  a  R.  669;  Banks  v.  a,  96  Ala.  78,  ?  a  v.   Burlingham,   16  Me.  104-, 

11  a  R.  404;  Lord  v.  a,  17  Neb.  526,  Crim.  Pra,  I,  g  lOia 

28N.  W.R507;av.Manle7,95N.a  ^a  u  Berlin,  42  Ma  572;  Com.  v. 

661.]  Jailer,  1  Grant  (Pa.X  2ia    See  Crim. 

3 1  Bishop,  Mar.,  Div.  &  a,  gg  497-  Pra,  I,  g§  280-282;  [P.,  Long  v.  Mag- 

502,  544»  545;  ante,  g  609;  Cameron  erstadt  (III),  82  Chia  Leg.  N.  85. 

t;.  a,  14  Ala.  546,  [48  Am.  D.  Ill;]  a  » Crim.  Pra,  I,  g  282;  a  u  Wilson, 

V.  Medbury,  8  ft  L  548;  [Boger  v,  a,  22  Iowa,  864;  P.  v.  Knapp,  42  Mich. 

19  Tex.  Ap.  195;  P  v.  Imes  (Mich.),  68  267,  [86  Am.  R.  438;  a  u  Mahan,  81 

N.  W.  R  157;  Owens  v.  a,  94  Ala.  97,  Iowa,  121,  46  N.  W.  R.  855;  P.  v. 

10  a  R  669.]  Payment,  109  Mich.  559,  67  N.  W.  R. 

s  Com.  u  Thompson,  99  Masa  444  689;  P.  v.  Stokes,  71  CaL  26d»  12  Paa 

See  a  v.  Bowe,  61  Me.  171.  R  71;  P.  «.  Isham  (Mich.),  67  N.  W. 

*Crim.  Pra,  I,  §§  1135-1187.  R  819;  Boyer  u  a,  19  Tex  Ap.  91; 

•Id.,  g  1151;  Mills  u  U.  a,  1  Pin.  a  17.  Coffee,  89  Ma  Ap.  56;  Bush 
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her  presence  or  consent,^  and  she  need  not  go  before  the  grand 
jury.'  Beyond  this,  we  have  statutes  under  which  it  is  com- 
petent for  husband  and  wife  to  testify  against  each  other  "  in 
a  criminal  prosecution  for  an  offense  committed  by  one  against 
the  other; "  and  adultery  is  deemed  to  be  within  the  provision:* 

Particeps  criminis. —  A  mistress  is  not,  like  a  wife,  incompe- 
tent;* so  that  an  unmdiGted^  particeps  criminis  may  be  a  wit- 
ness.* But  this  witness  is  an  accomplice  within  the  rule^ 
requiring  the  testimony  to  be  corroborated.' 

§  889.  Province  of  Jury . — The  effect  of  the  testimony,  equally 
with  its  credibility,  is,  as  in  other  cases,  for  the  jury.  It  was 
therefore  error  for  the  court  on  a  trial  for  fornication  to  in- 
struct them  that  if  they  believed  the  parties  were  found  in  bed 
together,  the  room-door  closed,  no  one  else  present,  the  woman 
a  prostitute,  and  the  defendant  in  the  habit  of  visiting  her,  they 
were  bound  to  find  him  guilty.  Conclusive  as  the  evidence  was, 
the  jury,  not  the  court,  should  draw  the  inference.' 

§  690.  Harriage  not  proved — (Fornication). — Where  forni- 
cation is  indictable,  and  the  proof  of  the  marriage  fails,  there 
may  be  a  con  viction  for  this  lighter  offense,'*  if  the  allegations 
of  the  indictment  are  adequate." 

V.  Workman,   64  Iowa,  20S,  19  N.  ^CrioL  Pra,  I,  g  1164;  Dexmis  v, 

W.  a  210;  &  V.  Brigga,  68  Iowa,  Crittenden,  42  N.  Y.  64a 

416,  27  N.  W.  R.  868;  a  tf.  Donovan,  ^Crini.  Pra,  I,  §  1019;  Ratter  v.  a, 

61  Iowa,  278,  16  N.  W.  K  180;  P.  u  4  Tex.  Ap^  67.    And  see  Boothe  v.  a, 

Dahymple,  66  Mich.  619.  22  N.  W.  R  4  Tex.  Ap  202. 

20;  a  V.  Henke,  58  Iowa,  457,  12  N.  •a  v.  Colby, 61  Yt  291 ;  P.  v, Knapp^ 

W.  R  477;  a  v.  Stout,  71  Iowa,  848,  42  Mich.  267;  Ketohingman  v.  a,  6 

32  N.  W.  R  872;  a  v.  Maas,  88  Iowa,  Wia  426.    See  Spencer  v.  a,  81  Tex. 

46,  49  N.  W.  R  1087;  Filer  v.  Smith,  64 

96  Mfch.  847,  65  N.  W.  R  999,  85  Am.  ^  Crim.  Pra,  I,  §§  1166-1176. 

St  R  668;  i2e  Smith,  2  OkL  168,  87  ^Merritt  v.  a,  10  Tex.  Ap.  402. 

Paa  R  1099.]  'Ellis  vl  a,  20  Ga.  48& 

ia  V.  Baldy,  17  Iowa,  89;  [8.  v.  wat?.Cowell,4Ira281;  Crim.Law, 

Briggs,  68  Iowa,  416,  27  N.  W.  R  85a]  I,  §  796;  Reepublica  v.  Roberts,  2  DalL 

2 a  V.  Dingee,  17  Iowa,  282.  124, 1  Teate8»  6;  a  v.  Hinton,  6  Ala. 

■Roland  v.  a,  9  Tex.  Ap.  277;  Mor-  864.     Otherwise  now  in  Alabama, 

rill  i;.  a,  6  Tex.  Ap^  447;  a  v,  Bennett,  Smitherman  v,  a,  27  Ala.  28. 

31  Iowa,  24;  [Bayliss  v.  P.,  46  Mich.  n  post,  §§  692, 698;  Com.  v.  Murphy, 

221;  a  V.  Brecht,  41  Minn.  60,  42  N.  2  Allen,  168. 

W.  R  602;  Wilson  v,  Daboll,  104  [Note.— The  following  cases  are 

Mich.  156,  62  N.  W.  R  298;  a  v.  cited  as   examples  of  variance  in 

Smith,  108  Iowa,  440,  79  N.  W.  R  116;  proof:  Randle  v.  a,  12  Tex.  Ap.  260; 

Com.  V.  Clifford,  146  Masa  97,  18  N.  Bevins  v.  a,  12  Tex.  Ap.  894;  Hender> 

E.  R  846.]  son  v.  a,  106  Ala.  189, 16  a  R  927.] 
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CHAPTER  XL. 

FORNICATION  AND  CRIMINAL  BASTARDY. 

§  691.  What.— Fornication  difFers  from  adaltery  in  not  re- 
quiring the  element  of  a  marriage.  Bastardy,  alao,  does  not 
require  this  element,  though  it  may  be  committed  on  a  mar- 
ried woman  the  same  as  on  an  unmarried.  It  is  the  carnal  act 
which  results  in  the  birth  of  an  illegitimate  child. 

At  common  law. —  Like  adultery/  fornication  and  bastardy 
were  punishable  under  the  English  ecclesiastical  law.^  But,  in 
the  words  of  Bum,  *'  it  is  no  ofFense  at  common  law  to  get  a 
bastard  child,  and  consequently  not  punishable." '  There  were 
early  English  statutes  under  which,  while  the  father  of  the  bas- 
tard was  compelled  to  support  it,  he  might  also  be  whipped, 
and  the  mother  imprisoned,  by  order  of  magistrates;  *  but  evi- 
dently they  are  of  no  force  with  us.  A  fartiarij  a  single  act 
of  fornication,  whether  inducing  pregnancy  or  not,  is  not  in- 
dictable under  the  common  law  of  our  states.*    But,— 

Under  statutes. —  In  some  of  our  states  there  are  statutes 
making  fornication  indictable.*  Bastardy,  in  most  or  all  of 
them,  may  be  redressed  by  proceedings,  some  in  the  criminal 
form,^  to  compel  tiie  father  to  contribute  to  the  child's  sup- 
port ;  but  they  are  generally  in  eflfect  ci vil,*  or  only  quasi^rim- 

^  Ante,  %  eHia.  P.,  89  DL  104;  a  «l  Hickerson,  78 

sOaudrey's  Oaee,  5  Ca  la,  Oa;  1  N.  a  431;  Kolbe  v.  P.,  85  DL  886;  & 

Bam,  fia  Law,  182  (refers  to  Gibs,  t^  Sullivan,  12  &  L  812;  Petition  of 

Ckxlex,  1032)l  Canning,  11  R  L  257;  Mahoney  u 

'Burn,  Jost,  Bastards,  iv.  Crowley,  86  Ma  486;  Smith  p.  Lint, 

*  Dalton,  Just,  oh.  11 ;  Bum,  Just,  87  Me.  546;  Hinman  v.  Taylor,  2  Conn. 

Bastards;  18  Eli&,  oh.  8,  eta;  Hardy  857;  &  u  Worthingtham,  88  Minn. 

V.  Atherton,  7  Q.  a  D.  26i  260.  528;  B.  u  Becht,  28  Minn.  1;  [Cham. 

»  a  IX  Bahl,  88  Ter.  76;  Pollard  u  bers  tx  a,  45  Ark.  56;  Nangataok  v. 

Lyon,  91  U.  a  225.  a,  58  Conn.  528,  8  AtL  R.  550;  P.  u 

«  a  V.  Way,  6  Vt  811;  a  VL  Cox,  Ogden,  10  ILL  Ap.  286;  P.  v.  Stevens, 

N.  C.  Term  &  165;  Com.  v.  Jones,  2  19  DL  Ap.  405;  Reynolds  v.  P.,  115 

Grat  55&  BL  421, 17  N.  £.  R.  909;  Soharf  n  P., 

7CrinL   Law,  I,  gg  81^  88;   ante,  184  III  240,  84  N.  E.  R  761;  Harper 

g§  467-47a  V.  a,  101  Ind.  109;  a  u  MoGlothlen, 

sMann  u  P.,  85  BL  467;  Lewis  v.  56  Iowa,  544,  9  N.  W.  R.  89S;  a  t)L 
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insA}    In  a  few,  the  indictment  as  for  crime  is  permitted,  or 
permitted  for  a  refusal  to  support  the  child.* 

§  691a.  Proeedare  In  bafitardy.— The  indictment' and  evi- 
dence^ in  criminal  bastardy  are  so  local  to  a  few  states,  and 
involve  so  little  of  the  general  criminal  law,  that  the  subject 

Severaon,  78  Iowa»  683,  48  N.  W.  R  1  Ck>x,  a  C  208;  Reg.  v.  Ferrall,  2 

588;  a  V.  Johnson,  89  Iowa,  1,  66  N.  Den.  a  C  61,  4  Cox,  Q  a  481, 1  Eng. 

W.  R.  404;  Olesson  u  MoPhonoQ  Cob  L.  ft  Eq.  578;  [P.  u  Colegrove^  Sa 

Com*ra,  80  Kan.  58,  2  Pao.  R  644;  Hun,  685,  18  N.  Y.  Supfk  870;  a  v. 

Hodge  n.  Sawyer,  85  Me.  265,  d7  AtL  Benton,  118  N.  a  665, 18  a  RR  657; 

R  158;  a  v.  Nichols,  29  Minn.  857, 18  Myers  v.  Stafford,  114  N.  a  689, 19  a 

N.  W.  R  158;  Jonee  v.  8.,  14  Keh.  £.  R  764;  a  u  Cagle»  114  N.  a  885, 

210, 14  N.  W.  R  901;  AltMhukr  dl  19  a  R  R  766;  a  «l  Wynnes  116N.  C. 

Algaza,  16  Neh^  681,  21  N.  W.  R  404;  981,  21  a  R  R  85;  McCombs  u  a,  66 

Strickler  v.  Grass,  82  NeU  811,  49  N.  Ga.  580.] 

W.  R  804;  Olson  v.  Peterson,  88  Neb.        >  Locke  v.  a,  3  Kelly,  584;   Nor- 

858»  5eN.  W.  R  155;  Mnnro  v.  Galla-  wood  v.  a,  45  Md.  68;  Huff  u  a,  29^ 

ban,  41  NeK  849,  60  N.  W.  R  97;  Ga.  424;  Walker  tk  a,  5  G&  4dl; 

Stoppert  t\  Nierle,  45  NeK  105,  68  N.  [Miller  u  a,  110  Ala.  69,  20  a  R  892; 

W.  R  882;  Ford  v.  Smith,  62  N.  H.  Robinson  u  a,  68  Md.  617, 18  Aa  R 

419;  Leooney  v.  Overseer  of  the  Poor,  878;  Gorman  v.  Com.,  124  Pa.  St  586, 

48N.  J.  L.409;  atxCiouse,86  N.  a  17  AtL  R  26.] 
617;  a  n  Edwards,  110  N.  C.  571. 14       «  a  u  Read,  45  Iowa,  469;  a  u  Britt, 

a  R  R  889;  a  u  Bowen,  URL  165.]  78  N.  C.  489;  Davis  ix  a,  58  Ga. 

1  Oummings  v.  Hodgdon,  13  Met  170;  Laney  v.  a,  109  Ala.  84^  19  a  R 

246, 248;  Hyde  v.  Chapin,  2  Gush.  77,  581:  Benton  v.  Scarr,  58  Conn.  285, 

79;  Graham  tf.  Mooasigh,  22  Vt  548;  20  AtL  R  450;  West  vi  a,  84  Ga.  527, 

Holoomb  V.  P.,  79  BL  409;  Blanken-  10  S.  R  R  781;  Raney  v.  a  127  Ind. 

ship  tL  a,  4  Bax  888;  Crawford  v.  a,  248, 26N.  R  R  818;  LaMott  t\  a,  12a 

7  Bax.  41;  Baker  u  a,  47  Wis.  HI;  Ind.  123,  27  N.  R  R  846;  a  v.  Lavin, 

[EsB parte  Charleston,  107  Ala.  668, 18  80  Iowa,  555,  46  N.  W.  R  658;  a  i;. 

a  R  294:  Miller  v.  a,  110  Ala.  69,  20  Borie,  79  Iowa,  605,  44  N.  W.  R  824; 

a  R  892;  R  N.  R  V.  a,  25  Fla.  268, 6  Orerlock  v.  Hall,  81  Ma  848,  17  Atl 

a  R  66;  P.  V.  Harty,  49  Mich.  492, 13  R   169;   Mann  v.  Maxwell,  88  Me. 

N.  W.  R  829;  P.  v.  Phalen,  49  Mich.  146,  21  AtL  R  844;  Neff  v.  R,  57 

492, 18  N.  W.  R  880;  Baker  vl  a,  65  Md.  885;  Odewald  v..  Woodsum,  142 

Wis.  60,  26  N.  W.  R  167;  Van  Tassel  Mass.  512,  8  N.  R  R  847;  Bowers  v. 

V.  a,  69  ,Wi&  851, 18  N.  W.  R  828;  Wood,  148  Mass.  182,  9  N.  R  R  534; 

Hodgson  V.  Nickell,  69  Wis.  808,  84  N.  Scott  v.  Donovan,  158  Masa  878,  26 

W.  R  lia  N.  R  R  871;  Fmncis  v.  Rosa,  151 

^Grogan  v.  a,  68  Ga.  196;  Shiver  v.  Mass.  582,  24  N.  R  R  1024;  Hamil> 

a,  28  Ga.  280;  Locke  v.  a,  8  Kelly,  ton  v.  P.,  46  Mich.  186,  9  N.  W.  R 

584;  a  V,  Phelps,  9  Md.  21;  Bake  v.  247;  P.  v.  Eaminsky,  78  Mich.  687, 

a,  21  Md.  422;  Norwood  v,  a,  45  Md.  41  N.  W.  R  888;  P.  v.  Keefer,  103 

68;  Root  V.  a,  10  Gill  ft  J.  874.    In  Mich.  88,61  N.  W.R  888;  a  vl  Tipton, 

England,  disobedience  to  a  Judicial  15  Mont  74,  88  Pac.  R  222;  Denham 

ord^  requiring  the  father  of  a  has-  v.  Watson,  24  Neb.  779,  40  N.  W.  R 

tard  child  to  pay  money  for  its  sup-  806;  Dnkeheartv.  Coughraaii,  96Nebk 

port  is  indictable.  Reg.  v.  Marchant,  412  64  N.  W.  R  680;  Stoppert  v. 
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will  be  dismissed  with  a  simple  reference  to  a  few  cases.    The 
same  may  be  said  of  the  place  of  the  indictment  and  trial.' 

§692.  Joint  or  separate. —  Infomication,  plainly,  as  a  gen- 
eral rule,  the  parties  may,  the  same  as  in  adultery,*  be  indicted 
either  separately  or  together,  at  the  election  of  the  pleader.* 

Indictment —  The  indictment  will  vary  with  the  statutory 
terms,  which  it  must  duly  cover.*  The  elucidations  of  that  for 
adultery  ^  are  applicable  to  this,  except  as  to  the  allegation  of 
marriage. 

§  693.  Whether  negatiye  marriage. — Under  special  stat- 
utory terms, —  for  example,  "  if  a  man  commits  fornication  vnth 
a  svngle  womcm-^  each  of  them  shall  be  punished,"  eto.,^ — the 
indictment  has  been  required  to  negative  a  marriage.'  And, 
to  make  a  prima  fade  case,  some  proof  should  be  introduced 
to  this  averment.*  It  is  not  absolutely  clear  that,  by  a  true 
application  of  the  rules  of  pleading  on  statutes,'*  this  negation 
of  marriage  ought  to  be  held  essential  even  on  these  special 
words.  In  the  absence  of  such  words,  plainly,  in  principle,  a 
marriage  between  the  parties  to  a  carnal  act  is  matter  of  de- 
fense, lying  specially  within  the  knowledge  and  power  of  the 
defendant,  to  be  shown,  if  it  exists,  by  him  at  the  trial,  and  so 
not  required  to  be  negatived  in  the  indictment.  An  illustra- 
tion precisely  in  point  occurs  in  rape.  If  the  woman  is  the 
man's  wife,  no  personal  penetration  of  her  by  him,  whatever 

Nierle,  45  Keh  105,  68  N.  W.  R.  882;  u  a,  8  Heisk.  266;  a  «.  Dunn,  26 

P.  V,  Schildwaohter,  87  Hun,  868,  84  Ark.  84^  85;  a  «.  Lashley,  84  N.  Q 

N.  Y.  Supp.  852;  Gaunt  v,  a,  50  N.  J.  754;  a  «.  Johnson,  69  Ind.  85;  [Hatch- 

L.  400, 14  AtL  R.  600;  a  v.  Giles,  103  inson  tx  a,  10  Neb.  26%  27  N.  W.  R 

N.  C.  891, 9  a  K  a  488;  a  tt  Hackett,  lia] 

14  R  L  162;  Grow  u  Jordon,  49  Ohio  •  Afde,  §§  669-676L 

St  655, 82  N.  K  R  750;  a  v.  Bunker,  <In  Texas, the  oorresponding  words 

7  a  D.  639,  65  N.  W.  R  88;  Swisher  are  ''both  being  married."    Wells  v. 

n  Malone,  81  W.  Va.  442,  7  N.  £.  R  a,  9  Tex  Ap^  16a 

489;  Knight  v.  Morse,  54  Vt  482;  ▼  Mass.  Gen.  Stata,  ch.  165,  §  a  The 

MoOiellan  v.  a,  66  Wi&  335, 28  N.  ,W.  language  of  the   Revised  Statutes 

R  847;  Humphrej  v.  a,  78  Wis.  669,  was  the  sama    R  a,  oh.  130,  §  5. 

47N.  W.  R836.  •Com.  t\  Murphy,  2   Allen,  168; 

1  Huff  v.  a,  mipra;   Davis  v.  a,  [Eshelman  v.  P.,  52  IlL  Ap^  621.] 

wipra;  Heikes  v.  Gom.,  26  Pa.  St  5ia  •  Wells  u  a,  w,^a;  Hopper  v.  a, 

SAnte^§670.  19  Ark.  148. 

sa  V.  Gox,  N.  G.  Term  R  165.  lopor  example,  see  Grim.  Pra,  I, 

4  Delano  ua»  66  Ind.  848;  Robeson  §§  614»  615,  617,  68a 
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the  circnmstanoes,  will  constitute  the  offense ;  ^  yet  the  indict- 
ment does  not  negative  a  marriage  with  her.'  And  so  in  for- 
nication, in  the  absence  of  special  statutory  terms,  is  the  little 
authority  which  we  have.* 

§  694.  Other  questions. — In  most  other  respects  this  offense 
is  identical  with  adultery,  treated  of  in  the  last  chapter.   And 
so  the  elucidations  there  will  render  unnecessary  anything  fur 
ther  here. 

1  Grim.  Law,  n,  g  lim  Stephens,  68  Ind.  643;  Bicknell,  Grim. 

sCrim.Pra,II,§§949,056L  Pr.446-44a  8eeatkLa8hle7,84N.a 

sa  u  Qoocfa,  7  Blaokt  468;  a  «    764 
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CHAPTER  2XL 

LIVING  IN  ADULTERY  OB  FORNICAHOK 

g  09CL    Introduotion. 
696-608.    Law  of  the  offensa 
699-709.    The  prooeduia 

§  696.  Order  of  chapter •—  We  shall  oonsider:  L  The  law  of 
the  offense ;  II.  The  procedure. 

L  TfiB  Law  of  thb  Offbnsb. 

§  696.  Statutes — Relations  of  subject. —  The  subject  of  this 
chapter  is  a  sort  of  continuatiou  of  the  discussions  of  the  last 
two.  It  is  adultery  and  fornication  repeated.  The  statutes 
are  in  terms  too  diversified  to  render  profitable  a  minute  dis- 
cussion. They  contain  such  expressions  as  ^'living  together 
and  carnal  intercourse  with  each  other,"  '^  habitual  carnal  in- 
tercourse with  each  other  without  living  together/'  *  "  live  to- 
gether as  husband  and  wife  without  being  married," '  ^  live 
together  in  adultery  or  fornication,"  •  "  living  together  in  un- 
lawful cohabitation."  * 

§  697.  Elements  of  offense, —  Kone  of  these  statutes  are 
violated  by  a  mere  single  act  of  carnal  commerce,*  and  it  will 
not  be  otherwise  though  the  act  transpires  in  pursuance  of  a 
prior  arrangement.*  Nor  will  mere  occasional  acts,  in  private, 
suffice.^    Still,  it  is  legally  possible  for  a  "  living  together  in 

lEdwards  v,  a,  10  Tex.  Ap.  35;  « Oarotti  v.  a,  42  Miss.  884^  [97  Am. 

Parks  V.  a,  4  Tex.  Ap.    184.    For  D.  465.] 

ohangee  in  the  Texas  provisions,  see  ^McLeland  u  a,  25  Ga.  477;  [Bird 

CoUum  V.  a»  10  Tex.  Ap.  70a    And  v,  &.,  27  Tex.  Ap.  559, 11  a  W.  R  641; 

see  Wolff  V,  a,  6  Tex.  Ap.  195;  [Gran-  Thomas  v.  a,  28  Tex.  Ap^  800, 12  a 

berry  v.  a,  61  Miss.  440.]  W.  R  lOOa] 

s  Hopper  v.  a,  19  Ark.  143;  Sulli-  <  Smith  v.  a,  89  Ala.  554;  [Tumey 

van  V.  a,  82  Ark.  187;  [Finson  V.S.,  u  a,  60  Ark.  269,  29  a  W.  R  848.] 

28  Fla.  735,  9  a  R  706.]  ?  Wright  tx  a,  8  Blackf.  885;  Searla 

s  Hall  v.  a,  53  Ala.  468;  Quartemas  v.  P.,  18  IlL  597;  Collins  v.  S.,  14  Ala. 

V.  a,  48  Ala.  269;  [Powell  v.  a,  12  008;  Carotti  n  a,  42  Mi^  334;  Col- 

Tex.  Ap^  238;  Van  Doisen  u  a,  1  Ind.  lum  v,  a,  10  Tex.  Ap^  708;  Swanooat 

Ap^  108, 27  N.  E.  R  440.]  u  a,  4  Tex.  Ap.  105;  Parks  u  a,  4 
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adultery  "  to  be  committed  in  a  BiBgle  day ;  as,  if  the  parties 
came  together  in  cohabitation,  contemplating  its  continnance, 
yet  it  is  brok^i  off  by  a  prosectttion,  or  fear,  or  other  canse.^ 
The  living  Biust  be  in  tiie  same  house,  in  distinction  from  two 
wholly  distinct  habitations; '  bat  it  need  not  be  exclnsiye  and 
oontiniioiis.'  For  e^^ample,  a  married  roan  who  visits  and  re- 
mains with  a  lewd  woman  one  night  in  every  week  for  seven 
months,  at  her  residenoe  half  a  mile  from  his  own,  commits 
this  offense,  tbon^  he  does  tft>t  otherwise  abandon  his  own 
heme.^  To  "  cohabit  together  as  hosbaad  and  wife  "  requires 
a  common  habitatioa,  but  there  need  be  no  profession  of  mar- 
riage.' 

§  608.  ^^Open  and  noteriom/' —  Some  of  the  statutes  re- 
qnire  the  adultery  or  fornication  to  be  ''open  and  notorious." 
The  offense  they  create  does  not  differ  greatly  from  that  to  be 
treated  of  in  the  next  chapter.  There  must,  under  these  stat- 
utes^ be  something  like  a  living  together,  in  distinction  from 
occasional  incontinence.*  And  snch  their  cohabitation  must 
be  public,  in  the  face  of  society.' 

U.  Thx  Pboobdubb. 

§  699.  Coarse  of  discussion. — We  shall  consider,  first,  the 
indictment ;  secondly,  the  evidence. 

Fint.  The  Indictment:  — 

The  last  two  chapters  —  contain  directions  equally  applicable 
there  and  here.    Beyond  which  — 

Tex.  Apu  184;  Qaartemas  v.  a,  48  'QuartemM  u  S.,  48  A1&  260;  a 
Ala.  369;  Clouser  v.  Clapper,  59  Ind.  v.  Qlaae,  9  Ala.  SSa    But  see  Parks 
648;  Merriil  u  a,  6  Tex.  Ap.  447;  u  a,  4  Tex.  Ap^  184. 
SchwaU  V,  a  (Mis&),  21  a  R  660;  *Smithi;i.a,  Mii>ra. 
Jackson  v.  a,  116  Ind  464, 19  N.  E.  «  CoUins  v,  a,  14  Ala  60a 
R.  880;  JPruner  v.  Oom.,  82  Va.  115;  •Sullivan  vl  a,  82  Ark.  187;  Kin- 
Luster  V.  a,  28  Fla.  839,  2  a  R  690;  ard  u  a,  57  Miss.  18a 
Thomasu  a,  39  Fla.  4S7,22  aR.  725;  •Q.v.  Oartrell,  14  Ind.  280;  [Jones 
a  t;.  Osborne,  89  Ma  Ap.  872;  Bodi-  «l  Com.,  80  Va.  la    Centra,  a  v. 
field  V.  a,  86  Ala.  67,  5  a  R  659;  Ed-  West,  84  Ma  440;  Ex  parte  Thomas, 
wards  u  a,  16  Tex.  Ap.  287.]  108  OaL  407,  87  Pac.  R  514] 

I  Hall  u  a,  68  Ala.  46&    And  see  ?  a  ti  Orowner,  56  Ma  147;  a  v. 

Riohardson  v.  a,  87  Tex.  846;  [Bodi-  Johnson,  69  Ind.  85;  P.  «.  Gates,  46 

field  u  a,  86  Ala.  67,  5  a  R  559;  CaL  58.    [Centra,  a  v.  Ck>ffee,  89  Ma 

Walker  v.  a  (Ala.),  16  a  R  7;  McAl-  Aj^  66.] 
pine  u  a,  117  Ala.  93,  28  a  R  180.] 
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FoUow  statute. —  The  indictment  must  duly  pursue  the  spe- 
cial statutory  terms;*  as, — 

"  Lwe  together/^  etc. —  Where  it  is  made  punishable  "  if  any 
mafn  and  woman  shall  live  together  as  husband  and  wife  with- 
out being  married/'  the  allegation  against  a  single  defendant 
that  he  did  unlawfully  and  wickedly  bed  and  live  with  a  per- 
son named  is  inadequate,  because  not  charging  a  living  together 
as  husband  and  wife  without  being  married.^ 

§  TOO.  Marriage. —  The  question  as  to  alleging  or  negativing 
a  marriage,  and  of  proving  either  fact,  under  the  differing  stat- 
utory terms,  is  sufficiently  discussed  in  the  preceding  chapters.' 

§  701.  Certainty — ( ''  Or/'  ^^  And  •').—  On  a  statute  in  alter- 
native words, — as  "  adultery  or  fornication,'*  — it  is  not,  for  rea- 
sons explained  in  another  connection,^  good  pleading  to  charge 
that  the  parties  lived  together  in  "  adultery  or  fornication."  • 
Nor,  it  is  believed,  would  it  do  to  say  "  adultery  cmd  fornica- 
tion ; "  for  then  the  count  would  be  incongruous  and  double. 
A  ready  method  of  escape  from  this  dilemma,  where  it  is  desir- 
able to  adapt  the  indictment  to  either  result  of  the  proofs,  is  to 
insert  two  counts ;  the  one  for  living  in  adultery,  and  the  other 
for  living  in  fornication.  The  Alabama  court  has  held  that,  on 
a  single  count  for  living  together  in  adultery,  there  cannot  be  a 
conviction  for  so  living  in  fornication ;  the  offenses  being  differ- 
ent, and  not  included  the  one  in  the  other.*  On  principle,  while 
this  doctrine  may  be  correct  under  some  forms  of  the  indict- 
ment, it  would  seem  perfectly  practicable  to  draw  a  count  in 
such  terms  as  to  avoid  all  objections,  whereon  the  conviction 
*  would  be  for  living  in  adultery  if  the  marriage  was  proved,  or 
in  fornication  if  it  was  not. 

§  702.  ^^  Together.'*—  The  word  "  together,'*  if  in  the  stat- 
ute, must  in  some  way  be  covered  by  the  allegation.  It  is  in- 
sufficient to  say  that  the  defendants  "did  live  in  a  state  of 

la  V.  Johnson,  69  Ind  86;  8.  v.  ^Anie,  gS  678,  687,  698;  a  v.  Ste- 

Lashley,  84  N.  C.  754;  Edwards  v.  a,  phens,  68  Ind.  642;  CoUum  v.  a,  10 

10  Tex.  Aix  26;  CoUum  v.  a,  10  Tex.  Tex  Ap^  708;  Tucker  v,  a,  86  Tex. 

Ap^  708;  [Holland  v.  a,  14  Tex.  Ap.  113;  Hopper  v.  a,  19  Ark.  143;  Wells 

183;]  and  oases  cited  to  the  subse-  v.  a,  9  Tex.  Ap.  160;  a  v.  Gooch,  7 

quent  seotiona  Blackt  468. 

^Grouse  v.  &.,  16  Ark.  566;  a  v>  ^Crim.  Pra,  I,  gg  686-I;92l 

Dunn,  26  Ark.  84   And  see  Edwards  •  Maull  ix  a,  87  Ala.  16a 

v,Q.,8uprcu  ^Smithennan  v.  a,  27  Ala.  28i 
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adultery,"  etc. ;  because,  observed  A.  J.  Walker,  0.  J.,  the  wrong- 
ful things  done  '^  do  not  appear  from  the  indictment  to  have 
been  perpetrated  by  any  joint  act ;  but,  for  aught  disclosed,  may 
have  been  altogether  distinct,  neither  defendant  participating 
in  the  criminal  act  of  the  other."  * 

§  703.  Allegation  of  time  —  (Gontinnando,  or  not)« — This 
is  a  continuing  offense;  therefore  it  may  be  laid  with  a  oontm- 
ucmdoj^  or  perhaps  as  committed  between  one  day  and  another 
named.'  Still,  since  its  complete  perpetration  in  a  single  day 
is  legally  possible,*  it  may  equally  well  be  charged  as  on  one 
day,*  and  the  proof  may  be  of  acts  done  on  any  number  of 
days.* 

§  704.  ^^  Cohabit,'*  etc.— Where  the  statute  makes  it  pun- 
ishable "if  any  man  and  woman,  not  being  married  to  each 
other,  shall  lewdly  and  lasciviously  associate,  bed  and  coliabit 
together,"  an  indictment  is  good  which  simply  charges  that^  at 
the  time  and  place,  the  defendants,  not  being  married  to  each 
other,  did  lewdly  and  lasciviously  associate,  bed  and  cohabit 
together.^ 

§  705.  Alleging  sex. —  The  sex,  whether  of  the  male  or  fe- 
male, need  not  be  alleged.*  Still,  there  are  states  wherein,  by 
reason  of  special  statutory  terms,  or  exceptional  views  of  the 
court,  this  is  required.* 

§  706.  "  Live  together.** —  These  statutory  words  need  only 
be  covered  by  the  indictment,  without  expansion.  "If,"  said 
Goldthwaite,  J.,  "a  single  act  of  fornication  was  indictable,  it 
might  perhaps  be  necessary  to  allege  the  constituents  which 
make  up  the  offense ;  although,  even  then,  upon  the  reasoning 
of  the  case  of  The  State  t;.  Hinton,^*  it  would  be  suflKcient  to 
charge  the  offense  in  the  terms  of  this  indictment.    But,  enter- 

1  MauU  V.  &,  87  Ala.  100, 16L    And  7  a  v.  Lyerly,  7  Jones  (N.  Q),  isa 

see  po9t,  g  721 ;  [a  u  Foster,  21 W.  Va  The  indictment,  whioh  was  held  good 

767;  8oott  t?.  Ck)m.,  77  Va.  844;  &  v.  in  this  case,  was  not  in  the  exact 

Foster,  26  W.  Va.  272.]  terms  of  the  text    a  n  Lashley,  84 

3  Grim.  Pra,  I,  §g  898,  894.  N.  a  754.    See,  for  a  form  under  the 

•a  V.  Way,  5  Neb.  288;  Crim.  Pra,  Alabama  statute,  Lawaon  «.  a,  20 

I,  gg  895,  89a  Ala.  65,  [56  Am.  D.  182.J 

*^Ante,  g  697.  «  Grim.  Pra,  II,  g  952;  MoLeod  v. 

«a  V.  Glaze,  9  Ala.  288;  HaU  n  a,  a,  85  Ala.  895;  a  u  Lashley,  84  N.  a 

58  Ala.  468;  Swancoat  v.  a,  4  Tex.  754. 

Ap^  105.  ^a  u  Dunn,  26  Ark.  84. 

•Grim.  Pro.,  I,  g  897.  i<»a  u  Hinton,6  Ala.  861 
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taining  some  doubts  as  to  the  correctness  of  the  r^asoning^ 
in  the  case  cited,  we  prefer  to  rest  our  decision  on  different 
grounds.  The  offense  contemplated  by  the  statute  was,  not  a 
single  act,  but  the  living  together  in  fornication ;  and  the  facta 
which  enter  into  the  composition  of  this  offense  are  necessarily 
so  complicated  'that  it  is  impossible  to  state  them  so  that  the 
legal  cohclusidn  of  guilt  will  result  with  certainty  and  precis- 
ion, and  for  this  reason  it  is  unnecessary  to  allege  them."  ^ 

§  TO*?,  Other  Torms  —  of  the  ^'tute  may  require  correspond- 
ing differences  in  the  indictment.^  But  the  principdes  for  con- 
structing  it  are  already  sufficiently  explained. 

§  706.  Joint  or  several. —  Though  the  joining  in  one  indict- 
ment of  the  two  participants  in  this  guilt  seems  to  be  the  ap- 
propriate course,  it  is  not  necessary.  The  proceeding  against 
one  alone  is  good.'  Or,  if  the  two  are  joined  and  one  only  ia 
taken,  lie  may  be  tried ;  and,  if  there  is  a  general  verdict  of 
guilty,  this  will  not  furnish  ground  for  arresting  judgment.^ 

§  109.  Secondly.  The  erideuce:— 

In  general. —  The  explanations  of  the  evidence  in  the  last 
two  chapters  are  applicable  equally  under  this  head,  and  they 
cover  the  entire  ground,*  except  what  will  be  obvious  to  every 
practitioner. 


ilAWBon  VL  a,  90  Ala.  06,  74p[S6  Rinehart,  106  N.  Q  787,  11  ELK  It 

Am.  D.  ISaj  See  Crim.  Pzo.,  I,  g§  488-  512.] 

49a      ,  « a  tL  Lyerly,  7  Jones  (N.  (X},  15a 

^  As,  for  ^xatnple,  see  a  v.  Fo^e,  1  *  For  proofs  held  not  sufficient,  see 

Ire.  878;  a  u  Jolly, 8  Dev.  &  Bat  110,  Cohen  v.  a,  11  Te&  Ap^  887;  (Tkylor 

[82  Am.  D.  856;]  a  v.  Gartrell  14Ind.  v.  a,  86  Ark.  84;  Bush  u  a,  87  Ark. 

2801  215;  Mynatt  v.  a,  8  Lea  (Tenn.),  47; 

sWasden  tx  a,  18  Qa,  264;  [a  v.  Bodifield  v.  a,  86  Ala  67,  6  a  B.  659.] 
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CHAPTER  ILIL 

OPEN  AND  NOTORIOUS  LEWDNESa 

g7ia   IntroductioiL 
711-71&    Law  of  the  oflapaa 
71$^725.    The  procedura 

§  710.  Order  of  chapter.— We  shall  consider,  L  The  law  of 
the  offense;  IL  The  procedure. 

I.  Thb  La.w  or  THB  Offense. 

§  711.  At  common  law. —  Though  a  aUigle  act  of  mere  pri- 
vate incontinence  is  not  indictable  at  the  pommon  law/  oi^e  in 
a  public  place  and  witnessed  by  people  i%*  And,  as  explained 
in  other  connections,'  the  indecent  living  together  ot  n^eii  and 
women  contrary  to  the  order  of  society,  and  oth^r  like  inde- 
cencies in  the  face  of  the  public,  may  be  suffloieAtly  offensive 
and  injurious  to  the  community  to  be  punishablcj  as  criminal 
nuisi^noes.* 

§  712.  Under  statutes. —  In  aid  and  extension  of  this  com- 
mon-law doctrine,  we  have  statutes  in  various  terms,  contain- 
ing  such  expressions  as^* 

^*  Lewdly  and  laseiviotLshf  associate.^ — Under  the  words 
'^  shall  lewdly  and  lasciviously  associate  and  cohabit  together," 
the  cohabitation  meant  was  held  to  be,  not  simple  incontinence 
in  one  instance,  or  in  two  instances,*  but  a  living  together  by 
the  parties ;  the  legislative  purpose  being,  in  the  language  of 
the  court,  *^  to  prevent  evil  and  indecent  examples,  tending  to 
corrupt  the  public  morals."  *  There  must  be  something  more, 
therefore,  than  mere  private  incontinence)  continued  to  how- 

^Ante,  g§  654,  691.  «  Brooks  v.  B.,  9  Terg.  483;  Britain 

sOrim.  Law,  I,  §§  1125-1137;  Reg.  u  u  a,  8  Humph.  308;  Grouse  v.  a,  16 

Elliot,  Leigh  &  U  108;  [Vaughan  v.  Ark.  566;  Delany  v.  P.,  10  Mioh.  341. 

a,  88  Ala.  55,  8  a  R.  580;  Schoudel  th  >  a  u  Margin,  13  Iowa,  49a 

a,  57  N.  J.  L.  309,  80  AtL  R  589.  •Com.  u  Calef,  10  Mass.  168;  a  « 

s  Grim.  Law,  I,  gg  500,  501, 1146.  Moore,  1  Swan  (Tenn.^  18a 
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ever  great  a  degree.*  Nor  will  the  mere  living  together  of  a 
man  and  woman  as  husband  and  wife  under  bjx  invalid  mar- 
riage, in  the  mistaken  belief  that  it  is  valid,  constitute  this  of- 
fense.* 

§  713.  ^^  Lascivious  carriage  ** — may  be  committed  by  wan- 
ton and  lascivious  acts  of  one  person  toward  and  against  the 
will  of  another  of  the  opposite  sex-  The  statute  was  "  meant,'' 
said  Baldwin,  J.,  ^'  to  include  and  suppress  all  those  wanton 
acts,  between  persons  of  different  sexes,  flowing  from  the  exer- 
cise of  lustful  passions,  which  are  grossly  indecent  and  unchaste, 
and  which  are  not  otherwise  punished  as  crimes  against  chas- 
tity and  public  decency.*'  • 

§  714.  ^^Open  and  gross  lewdness  and  lasciyious  beha?ior/^ 
Within  this  expression  is  a  man  who  indecently  exposes  his 
person  to  a  woman,  and  solicits  her  to  sexual  intercourse,  and 
persists  in  the  solicitation,  against  her  opposition  and  remon- 
strance.* So  likewise  is  one  who,  intentionally  and  without 
excuse,  exposes,  in  the  house  of  another,  his  person  to  a  girl 
eleven  years  old.* 

§715.  ^^ Whoredom *•  — ^' Whore.**  —  A  "whore'*  is  a 
woman  given  to  promiscuous  commerce  with  men,  usually  for 
hire.*  The  term  "whoredom"  appears  to  be  less  narrow. 
Within  it  has  been  held  to  be  any  single  act  of  adultery  be- 
tween a  married  female  and  a  male  not  her  husband.^ 

§  716.  ^^ Lewdness" — differs  in  meaning  both  from  "whore- 
dom "  and  from  "  prostitution."  The  court,  in  one  case,  not 
defining  it,  said :  "The  argument  for  the  defendant,  that  the 
word  *  lewdness '  in  the  statute  applies  only  to  the  common- 
law  offense  of  open  and  public  indecency,  cannot  be  supported. 
We  have  no  doubt  that  it  includes  illicit  sexual  intercourse 
and  the  irregular  indulgence  of  lust,  whether  public  or  pri- 
vate." • 

1  Com.  u  Catlin,  1  Mass.  8;  &  n  Wmiams  tx  a,  04  Ind.  55%  [81  Am. 

Marvin,  12  Iowa,  499.    See,  however,  R.  135.] 

S.  V.  Cagle»  2  Humph.  *414  <  Sheehey  «l  Goklej,  48  Iowa,  188, 

^Com.  u  MuDson,  127  Maaa  459,  [22  Am.  R.  286;  Fahnestook  v.  &,  102 

[34  Am.  R.  41t]  Ind.  156»  1  N.  £.  R  872.] 

'Fowler  v.  a,  5  Daj,  81,  84  ^Rodebaugh  v.  Hollingsworth,  6 

« a  i;.  Millard,  18  Vt  574,  [46  Aql  Ind.  839. 

D.  170.]  8  CJom.  V.  Lambert,  12  Allen,  177, 

^Com.  V.  Wardell,  128  Maaa  5a  17a    Compare  with  Com. «,  Catlin,  1 

And  see  avL  Osborne,  69  Ma  148;  Mas&a  See  also  a  v.  Rye,  9  Terg.  886» 
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§  717.  ^^Pnblic  Indecency/* — In  Indiana,  where  there  are 
no  offenses  at  common  law,  these  words  were  adjudged  to  be 
too  indefinite  in  meaning  to  create  an  offense.^  Thereupon  the 
legislature  expressed  its  own  sense  of  their  signification  by  sub- 
stituting for  them  a  provision  against  the  indecent  exposure  of 
the  person  in  a  public  place.  And  Bicknell  observes:  f^The 
term  'public  indecency'  was  always  held  to  apply  especially 
to  indecent  exposures  of  the  naked  human  body ;  and  our  stat- 
ute, as  amended,  is  substantially  a  re-enactment  of  a  part  of 
the  common  law."  ^ 

§  718.  Cohabitation  under  void  marriage. —  We  have  seen 
that  one  of  these  statutes  is  not  violated  by  a  cohabitation 
under  a  void  marriage  supposed  to  be  valid.'  Probably  none 
of  them  are.^ 

II.  Thb  Pbooedubb. 

§  719.  Course  of  discussion. —  We  shall  consider,  first,  the 
indictment ;  secondly,  the  evidence. 

First.  The  indictment:  — 

Previous  explanations. —  The  explanations  of  the  indictment 
in  the  last  three  chapters,  and  particularly  the  last,  will  serve 
in  some  measure  for  the  present  chapter. 

FoUow  statute. —  The  rule,  ordinarily  sufficient,  is  that  the 
indictment  for  this  offense  should  cover  the  statutory  terms, 
and  it  need  not  in  general  be  much  expanded  beyond.^ 

§  720.  Marriage. —  Under  some  of  the  statutes  there  is  scope 
for  the  doctrines  already  considered  *  as  to  averring  or  nega- 
tiving a  marriage.^ 

§721,  ^^ Together ''  —  ^^ With  each  other"  — (Joint) •— 
Some  of  the  statutes  have  the  one,  some  the  other,  of  these 
form  of  words.  As  in  the  offense  treated  of  in  the  last  chap- 
ter,' so  in  this,  the  pleader  must  cover  them  by  his  allegations. 
And  it  is,  at  least  by  some,  deemed  legally  impossible  for  one 

1  Jennings  tf.  Q.,  16  Ind.  885;  &  vi  69  Ma  143;  P.  u  Colton,  2  Utah,  467; 

Huey,  16  Ind.  88a  [Q.  v.  Stubbe,  108  N.  C.  774, 18  a  E. 

3  Bicknell,  Crim.  Pr.  448,  44a  R  90;  Com.  v.  Dill,  159  Mas&  61, 84  N. 

>  Ante,  §  712.  E.  R  84,]  and  cases  cited  in  subse- 

^  Qom.  V.  Hunt,  4  Gush.  49.    And  quent  sectiona 

see  ante,  §  666.  •  Ante,  ^  678,  687,  693, 70a 

^  Po9t,  §  724;  Williams  v.  a,  64  Ind.  7  a  v.  Clinch,  8  Iowa,  40L 

558,  [81  Am.  R.  185;]  8.  v.  Osborne,  •Ante,  §  702. 
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party  to  commit  this  offense  unless  the  other  commits  it  also.^ 
Still,— 

OonviotHms  several. —  As  ini  the  offense  explained  in  the  last 
chapter,^  the  one  may  be  prosecuted  without  the  other,  or  may 
even  be  convicted  after  the  other  is  acquitted.* 

§  732«  Time — (Gontiiiuando  or  not).— This  offense,  like  that 
treated  of  in  the  last  chapter,^  may  be  charged  as  continuing 
or  not,  at  the  election  of  the  pleader.* 

§  723.  ^^  Lewd^  ete.^  person/' —  On  a  statute  making  punish* 
able  "  lewd,  wanton  and  lascivious  persons  in  speech  or  b^ 
havior,"  it  is  sufficient  in.  allegation  to  say  that  at^  eta^  the 
defendant  ^^  was  and  still  is  a  lewd,  wantcm  and  lasoivioas  per- 
son in  speech  and  behavior."  * 

§  734.  Further  of  following  statute. — In  further  illustra- 
tion  of  the  rule  of  following  the  statute, — 

Opert  and  public. —  It  was  in  Tennessee  held  necessary  to 
aver  that  the  acts  constituting  the  offense  were  openly  and 
publicly  committed.^ 

Specific  acts. —  Under  a  Missouri  statute  making  punishable 
"  every  person,  married  or  unmarried,  who  shall  be  guilty  of 
open,  gross  lewdness  or  lascivious  behavior,"  the  simple  follow- 
ing of  the  statutory  words  was  adjudged  good."  This  is  be- 
lieved to  be  the  true  doctrine,*  yet  hardly  consistent  with  an 
earlier  case  in  the  same  state.^* 

§726.  Secondly,  Theeyidence: — 

Circumstantial  evidmce — is  competent,  and  it  may  be  suffi- 
cient;" but-— 

Hearsay — such  as  rumor  and  neighborhood  talk,  is  inad- 
missible." 


IS.  V,  Byron,  90  Ma  910;  Delany  v. 
P.,  10  Mioh.  941.  And  see  Ashworth 
V.  S.,  9  Tex.  40a  For  a  suiBcient 
form,  see  S.  u  Osborne,  69  Ma  148; 
P.  V.  Colton,  9  Utah,  457. 

«JLn*c,§70a 

>  a  V.  C^dwell,  8  Bax.  57a 

^  Ante,  §700. 

•  Hinsonna,7Ma944 

•Com.  V.  Parker,  4  AUeu,  818L 


VS.  V.  Moore,  1  Swan  (Tenn.X  18a 

•  &ff.Be8B,90Ma4ia 

MfUe,§70& 

10  Dameron  v.  8,,  8  Ma  404 

"Peak  V.  a,  10  Humph.  99;  (B.  «. 
Kirkpatrick,  88  Iowa,  554  19  N.  W. 
R660.] 

»  Beloher  u  a,  8  Humph.  68;  Butt- 
ram  V.  a»  4  Goldw.  171. 
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INCEST. 

R  726L    IntrodaotiaD. 
7f7-730.    L$iw  of  the  off^naa 
781-786.    The  piocedura 

§  726.  How  chapter  dlyided.— We  shall  consider:  L  Tke 
law  of  the  offense ;  IL  The  procedure. 

I.  Ths  Law  of  thb  OrrENSB. 

§  737.  How  delaed. —  Incest,  where  the  statutes  haye  not 
modijQed  its  meaning,  is  sexual  commerce,  either  habitual  or 
in  a  single  instance,  and  either  under  a  form  of  marriage  or 
witbont  it,  between  persons  too  nearly  related  in  consanguin- 
ity or  affinity  to  be  entitled  to  intermarry.^  And,  in  this  of- 
fense, illegitimate  consanguinity  has  the  same  effect  as  legiti- 
mate.' 

Marriage  voidable — Toid. —  Where  the  forbidden  marriage 
is  merely  voidable,  in  the  sense  special  to  the  matrimonial  law, 
a  cohabitation  under  it,  before  its  nullity  is  judicially  declared, 
is  not  a  crime ; '  but  a  void  marriage  could  give  to  the  carnal 
commerce  no  protection.^ 

I  Chiok  V,  Ramsdale,  1  Curt  Ec  84;  «.  a,  80  Ala.  621 ;  Morgan  v,  a,  11  Ala. 
Oriffiths  V.  Beed,  1  Hag.  Eks.  195;  289;  [Clark  v,  8,,  89  Tex.  Cr.  B.  179, 
Blaokmore  v.  Brider,  2  Phillim.  860;  46  a  W.  R  676;  P.  v.  Lake  (N.  Y.\  17 
Woods  ci  Woods,  2  Curt  Ea  61S;  N.  il  B.  14tf ;  a  ti.  Laurence  96  N.  C. 
Bargees  n.  Burgees,  1  Hag.  Con.  884;  669.] 

{a  u  Ouiton,  61  La.  An.  166,  24  a  R.  *  1  Bishop,  Mar.,  Diy.  &  a,  §g  104a, 

784;  a  u  Hertees,  66  Minn.  464,  67  106,  116,  119,  82a     In  the  English 

N.  W.  B.  206;  Chinn  v.  a,  47  Ohio  St  ecclesiastical  oonrts,  the  first  step 

676,  96  N.  E.  R.  966,  U  U  R.  A.  680;  might  be  a  oriminal  suit  for  the  in* 

a  V.  Wyman,  69  Vt  627,  8  AtL  B.  oest  and  then  the  punishment  and 

900;  Norton  v,  a  (Ind),  8  West  B.  the  nullity  of  the  marriage  would  be 

780;  Shelly  v.  B.  (Tenn.),  81  a  W.  B.  decreed  together.    See  the  English 

498.]  oases  just  pitod. 

II  Bishop,  Mar.,  Viw.  ft  a,  §  816;  « 1  Bishop^  Mar.,  Diy.  ft  a,  g§  106^ 
Woods  u  Woods,  mprat  at  pi  631;  a  119. 

V,  Schaunhurst  84  Iowa,  647;  Baker 
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§§  728,  729.J   OFFENSES  MOBB  PUBBLY  STATUTOBY.      [bOOK  VI» 

§  728.  At  common  law. —  At  the  time  of  the  settlement  of 
our  country,  incest,  the  same  as  common  adultery  and  fornica- 
tion, was  punishable  as  an  o£Fense  against  the  ecclesiastical  laws,^ 
but  it  was  not  indictable  in  the  common-law  courts.'  It  is  not^ 
therefore,  indictable  under  our  common  law.*    But, — 

Under  statutes, —  Quite  generally  in  our  states,  yet  not  ab- 
solutely in  all,^  it  is  made  a  crime  by  statutes.*  And  under 
many  or  all  of  the  statutes,  not  only  incestuous  fornication  or 
adultery  is  incest,  but  such  also  is  an  incestuous  marriage,  not 
requiring  the  added  element  of  cohabitation.* 

§  729.  Knowledge  of  relationship. —  Some  of  the  statutes 
have  the  word  "knowingly,**  thereby  expressly  making  a  knowl- 
edge of  the  relationship  an  element  in  the  offense.^  In  the 
absence  of  this  word  or .  its  equivalent,  while  such  knowledge 
is  not  an  affirmative  element,  and  it  need  not  be  alleged  in 
the  indictment,*  ignorance  of  the  relationship  is,  by  the  Scotch 

^See  the  English  cases  cited  to  the  Case,  1  Scotch  Se8&  Cas.  (4th  ser.), 

last  section.  Just  22,  2  Couper,  5da 

^Blaokstone  says:  "In  the  year  'Grim.  Law,  I,  §  502;  ELviKeesler, 

1650,  when  the  ruling  powers  found  78  N.  Q  46ft    See  &  «.  Smith.  80  La. 

it  to  their  interest  to  put  on  the  An.  84& 

semblance  of  a  very  extraordinary  ^  S.  v.  Keesler,  mipra, 

strictness  and  purity  of  morals,  not  *Cook  v,  S.,  11  Qa  68,  [56  Am.  D. 

only  incest  and  wilful  adultery  were  410;]  Powers  v.  S.,  44  Ga.  209;  Ck)m. 

made  capital  crimes,  but  also  the  re-  «.  Penyman,  2  Leigh,  717;   Chan- 

peated  acts  of  keeping  a  brothel,  or  cellor  u  S^,  47  Misa  278;  S.  v,  Slaugh- 

oommitting  fornication,  were  (upon  ter,  70  Ma  484;  S.  «.  Peterson,  70  Me. 

a  second  conviction)  made  felony  216;  P.  u  Harriden,  1  Park.  Cr.  844; 

without  benefit  of  clergy.    But  at  Attomey-C^eneral    v.    Broaddus,   6 

the  restoration,  when  men,  from  an  Munf.  116;  Baker  t^  S.,  80  Ala.  521: 

abhorrence  of  the  hypocrisy  of  the  Howard  u  S.,  11  Ohio  St  828;  U.  S. 

late  times,  fell  into  a  contrary  ex-  tx  Hiler,  Morris,  880. 

treme  of  licentiousness,  it  was  not  *S.  v.  Sohaunhurst,  84  Iowa,  547; 

thought  proper  to  resume  a  law  of  Gay  v.  S.,  2  Tex.  Ap^  127;  Territory 

such  unfashionable  ligor.    And  these  v.  Corbett,  8  Mont  50;   [Simon  v, 

offenses  have  been  ever  since  left  to  S.,  81  Tex.  Or.  R  186,  20  a  W.  R  899; 

tlie  feeble  coercion  of  the  spiritual  Simon  v,  S.,  81  Tex.  Or.  R.  196,  20  & 

court,  according  to  the  rules  of  the  W.  R  716^] 

canon  law;  a  law  which  has  treated  ^  Williams  v.  S.,  2  Ind.  489;  Baumer 

the  offense  of  incontinence,  nay  even  v.  S.,  49  Ind.  544,  [19  Am.  R  691;  Bea 

adultery  itself,  with  a  great  degree  v,  Harrington,  58  Vt  181,  2  Atl  R 

of  tenderness  and  lenity;  owing  per-  475.] 

haps  to  the  constrained  celibacy  of  ^Post,  g  788;  S.  v.  Bullinger,  54  Ma 

its  first  oompilera'*    4  BL  Oom.  64,  142;  Morgan  t)L  a,  11  Ala.  289.    See 

65.    Incest  is  indictable  under  the  Delany  v.  P.,  10  Mich.  241,  244;  [Re 

common  law  of  Scotland.    McOolVs  Nelson,  69  Fed.  R  712.] 
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OH.  xuil]  iiffOBST.  [§§  YSO-YSa. 

doctrine,^  and  by  the  principles  of  our  own  law,  though  the 
question  seems  not  to  have  been  directly  adjudicated,  a  good 
defense,  on  the  ground  of  mistake  of  fact.' 

§730.  Attempts  —  (Solicitations), —  There  may  be  an  in- 
dictable attempt  to  commit  incest,  though  the  act  must  proceed 
far  enough.'  On  principle,  a  solicitation  not  responded  to  may 
constitute  an  attempt, —  a  proposition  denied  in  one  ca&e.^  But 
this  case,  and  the  question  generally,  are  sufficiently  explained 
in  "Criminal Law."* 

IL  Thb  Pbooedubb. 

§  731.  Preyions  expositions. — Incest  being  either  an  unlaw- 
ful  marriage,  therefore  within  the  principles  explained  in  the 
chapter  on  polygamy,  or  a  particular  form  of  fornication  or 
adultery,  consequently  within  the  expositions  of  the  last  four 
chapters,  the  reader  has  only  to  turn  to  those  chapters  to  find 
answered  most  of  his  inquiries  under  the  present  head. 

§  732.  Following  statute. —  The  leading  rule  for  all  indict- 
ments on  statutes,  to  cover  in  allegation  their  terms,  is  the  prin- 
cipal one  in  this  offense.*    Thus, — 

Averring  relationship. — ^^tJnder  the  statutory  words,  "  if  any 
father  shall  have  sexual  inj^rcourse  with  his  daughter  knowing 
her  to  be  such,"  it  is  not  sufficient  to  allege  that  the  defendant^ 
A.,  "  unlawfully  did  have  sexual  intercourse  with  his  daughter 
B.,  the  said  B.  then  and  there  knowing  that  she,  the  said  B., 
was  his,  the  said  A.'s,  daughter."  A.'s  knowledge  is  not  cov- 
ered by  "unlawfully,"  nor  does  it  otherwise  appear.'  But 
where  the  expression  in  the  statute  was,  "  within  the  degrees 
of  consanguinity  within  which  marriages  are  prohibited  or  de- 

1 1  Alison,  Grim.  Law,  568;  1  Hume,  offense  we  saw  under  the  title  Adul- 

Crim.  Law  (2d  ed),  44a  teiy.    Ante,  %  661;  Noble  u  a,  22 

sCrim.  Law,  I,  gg  801-810;  ante,  OhioSt64t 

§§  696a,  66a  ^Q.  v.  Bullinger,  54  Mo.  142;  Bau- 

>P.  V,  Murray,  14  CaL  150;  Mo-  mer  v.  a,  40Ind.544,  [19  Am.R.691;l 

(Joll*8  Case,  1  Scotch  Sess.  Cas.  (4th  Qay  v.  &,  2  Tex.  Ap^  127;  [&.  v.  Biown, 

ser.),  Just  22,  2  Ck)uper,  588;  [P.  v.  47  Ohio  St  102,  28  N.  R  R  747;  &  v. 

Gleason,  99  CbX.  869,  88  Pao.  R  lllL]  McGilvery,  20  Wash.  240,  55  Pao.  R. 

«  Cox  V.  P.,  82  IlL  191.  115;  &  v.  Guiton,  51  La.  An.  155,  24 

•Crim.  Law,L  Introduction  to 7th  a  R  784;  Porath  v.  a,  90  Wis.  627, 

ed„  the  long  note,  §§  764,  768d,  772a.  68  N.  W.  R  1061.] 

The  carnal  act—  What  is  the  car-  ^  Williams  u  a,  2  Ind.  489. 
nal  aot  necessary  to  the  substantive 
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§§  733-735.]      OFFEN8£8  MOSB  PUBKLT  BTATUTOBY.  [bOO^  YI. 

<;laried  b;  Ic^w  to  be  incestqoiis  and  void,"  it  was  adjudged  ade- 
<inf^W  to  aver  that  the  defendant  'Mid  commit  the  crime  of 
fornication  "  with  one  B.,  bis  daughter.^  Under  the  Illinois 
statute  the  allegation  that  the  defendant  A.  did  the  criminal 
act  on  the  person  of  B.,  the  said  B.  then  ai\d  there  being  the 
dajoghter  of  him,  the  said  A.,  was  held  to  be  adequate  as  to  the 
retoticmship.' 

§  793*  ^^  ILiiewiiigly/' —  We  have  already  seen  that  the  word 
^'  knowingly,"  if  in  the  statute,  must  be  in  the  i^dictrm^ni^  9t^ir- 
wise  it  need  not  be.'    Now, — 

Both  knomng — Joint  or  severaJ. — If,  as  some  deem,  or  as 
o^dw  W>ine.  statutes^  the  guilt  of  both  parties  i^  essent^il  tgi  tl^t 
of  either  one/  the  knowledge  of  both,^  where  the  statute  requires 
both  to  have  it,  mu^t  be  alleged.*  But  where  the  offence  may 
be  proceeded  against  as  several,  and  one  may  be  guilty  with- 
oat(  tt^e  other,*  the  knowledge  of  the  defendant  alone  need  be 
averred.^ 

§  73i«  Continaiindo  or  not.—  Where,  by  the  terms  of  the 
statute  or  its  interpretation,  one  carnal  act  constitutes  the  of- 
fense, it  cannot  be  charged  as  continued  through  a  specified 
number  of  years;  for  so  the  count  would  be  double.'  But  doubt- 
less there  are  statutes  under  which  this  form  of  averring  the 
time  wiU  be  good. 

§  735.  Proof  oX  relatioushijp,—  It  has  been  held,  doubtless 
correctly,  that  on  an  indictment  for  incest  the  relationship  and 
pedigree  of  the  parties  may  be  proved  by  reputation  *  or  by  the 
defendant's  confessions.^* 

iHiolm  V.  P.,  10  Mioh.  896;  [P.  n  «  Anf e,  §  660 ;&«.  Thomas,  08  Iowa» 

Kaiaer,  119  CaL  456^  61  Paa  R.  70d;  214;  De  Groat  v.  P.,  89  Mioh.  1S4 

a,  DePuy  uEvan8»88Wi&205,  60  N.  ^Baumer  tk  &,49  Ind.  644^  [19  Aip- 

W.  R.  43ai  ^  «»1-] 

^Bergen  v.  P.,  17  IlL  436,  [65  Aiiu  ^Powers  v.  a,  44  Ga.  20a 

D.  672;]  a  p.,  Hicks  v.  P.,  10  Mich.  7  Baker  v.  a,  80  Ala.  621;  Morgan 

895.    See  also  Howard  v.  a,  11  Ohio  u  a,  11  Ala  269,  290. 

St  828;  Noble  u  a,  22  Ohio  St  541;  ^Bamhouse  v.  a,  81  Ohio  St  8a 

Hutchins  v.  Com.,  2  Va.  Ca&  881, 882;  And  see  a  i^.  Temple,  88  Vt  87;  a  n 

Attorney-Gtoneral    v.    Broaddus,    6  Glaze,  9  Ala.  288. 

Munf.  116;  [Wag^goner  v.  a,  85  Tex.  *  Ewell  v.  a,  6  Yerg.  86i  [27  Am.  D. 

Cr.  R  199,  82  a  W.  R  896^]  480;]  a  v.  Bnllinger,  64  Mo^  142, 144 

Mnfe,  gg  729,  782.    It  is  so  also  in  See  1  Bishop^  Mar.,  Diy.  &  a,  gg  546- 

simple  adultery.    Com.  ti  Elwell,  2  54a 

Met  190,  [85  Am.  D.  89aj  ^^P.  u  Jenne88,6  Mioh. 806;  Morgan 
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OH.  XLIII.]  INCEST.  [§  Y36. 

§  736.  Other  questions. —  Some  other  questions  of  evidence 
have  been  decided  in  these  cases;  bat  relating  simply  to  the 
sufSciency  of  the  proofs,  or  not  involving  principles  special  to 
this  offense.^ 

n  a,  11  Ala.  280;  Bergen  u  P.,  17  IlL  W.  R  88;  Yeoman  v.  a,  21  Neb.  17U 

426^  [65  Am.  D.  672;]  P.  e.  (Hnnrideii,  81  N.  W.  R  668;  a  v.  Jarris,  20  Oreg. 

1  Ptok.  Or.  344i  a  V.  Schaunhurst,  84  487,  26  Pao.  R  802;  Meroer  u  a,  17 

Iowa,  547.  Tex.  A{x  452;  Bates  ti  a  <Tex.  Or. 

iLorell  V,  a,  12  IncL  18;  P.  v.  Jen-  R^  44  a  W.  R  517;  Bennett  \).  a, 

nesB,  6  Mich.  805;  Tnberville  u  a,  4  82  Tex.  Cr.  R  216,  22  a  W.  R  ^^7; 

Tefk.  lite;  Gay  v.  a,  8  Tefx.  Ap.  1S7;  Scboenftlt  9.  a,  80  Tex.  A{k  096,  18 

Freeman  ir.  a,  11  Tex.  Ap.  92,  [40  Am.  a  W.  R  640;  Blanohette  v.  a,  dOT^x. 

R  787;]  EidweU  v.  a,  68  In<L  884;  a  Ap.  46, 14  a  W.  R  892;  Owens  u  a, 

u  EUis,  74  Ma  885;  [Smith  u  a,  108  35  Tex  Cr.  R  845,  85  a  W.  R  875; 

Ala.  1, 19  a  R  806;  P.  fk  Kaiser,  119  MuTIinix  u  a,  82  Tex.  Cr.  R  1^,  28 

Cad.  466, 51  Fsc  R  703;  a  v,  Kouhns,  a  W.  R  504;  Poyner  v.  a  (Tex.  Or. 

108  Iowa»  720,  78  N.  W.  R  868;  a  v.  R),  51  a  W.  R  876;  Kilpatriok  r. 

Hnrd,101Iowa,891,70N.W.  R618;  a,  89  Tex  Cr.  R  10,  44  a  W.  R  880; 

Com.  V.  Bakeman,  181   Maaa  577;  Porath  «l  a,  90  Wi&  527,  68  N.  W.  R 

Wbitaker  v.  Com.,  95  Ej.  682,  27  a  1061.] 
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CHAPTER  XIIV. 

OTHER  OFFENSES  AGAINST  HARRIAaEL 

§  787,  In  ^^  Marriage  and  Diyorce/* — In  the  author's  work 
on  "Marriage  and  Divorce,"  there  is  a  chapter  on  the  "  Impedi- 
ments of  Bace  and  Civil  Condition,"  ^  and  another  on  the  '^  Penal 
Consequences  of  Irregular  Marriage  Solemnization." '  It  is  not 
proposed  to  repeat  here  what  is  said  there.    Still, — 

§  738.  Miscegenation. —  As  there  stated,  some  of  our  states 
have  statutes  against  the  mixing  of  races  by  intermarriage,  par- 
ticularly of  blacks  and  whites ;  and  these  statutes,  even  since 
the  abolition  of  slavery  and  the  accompanying  amendments  of 
the  national  constitution,  and  the  enforcing  acts  of  congress, 
are  within  the  legislative  power  of  the  states.'  Nor,  in  general, 
did  such  abolition  and  those  amendments  and  acts  interrupt  the 
operation  of  the  prior  statutes  of  this  sort/  For  something  of 
the  interpretation  of  the  statutes  and  the  procedure  under  them, 
the  reader  is  referred  to  the  oases  in  the  note.* 

§  739.  The  rest  of  the  subject — is  suflSciently  discussed  in 
the  other  work.  But  the  reader  may  like  to  see,  in  a  note,*  a 
reference  to  some  of  the  oases. 

1 1  Bishop,  Mar.,  Diy.  &  8.,  §§  808-  7aB.261;  McAlpine  n  a,117AUu 

81L  98,  28  a  R  180.] 

SI  id.,  §g841-847a.  <a  v.  Bray,  18  Ire.  289;  a  v.  Loftin* 

>1  id.,  |»§  808^  808a;  Ex  parte  Kin-  2  Dev.  &  Bat  81;  a  v.  MoWhinnej, 

ney.  8  Hughes,  Q  a  9;  Ex  parte  6Blackf.864;  Smyth«La,8Eng.e9e; 

Francois,  8  Woods,  807;  Lonas  u  a,  Bailej  «l  Fiske,  84  Ha  77;  Regi  n, 

8  Heisk.  287.  James,  Temp^  &  M.  800,  14  Jur.  940, 

^Frasher  «.  a,  8Tez.  Ap.  268,  [80  19  Law  J.  (N.  a)  M.  a  179, 1  Eng.  L.  & 

Am.  R.  181;]  Francois  u  a,  9  Tex.  Ap.  Eq.  552.  2  Den*  G.  a  1;  Wyckoff  v. 

144;  a  V.  Gibson,  86  Ind.  889,  [10  Am.  Boggs,  2  Halst  188;  a  v,  Griffith,  67 

R.  42.]  Ma  287;  a  V.  Wilder,  7  Blaokl^  582; 

>  Moore  u  a,  7  Tex  Ap.  608;  Hoover  a  «.  Horsej,  14  Ind  185;  a  v.  Pierce, 

V.  a,  59  Ala.  57;  Green  v.  a,  59  Ala.  14  Ind.  802;  Com.  v.  Waterman,  122 

68;  a  V.  Bell,  7  Baz.  9,  [32  Am.  R.  Ma8&  48;  Com.  v.  HUl,  6  Leigh,  686; 

549;]  Frasher  v,  a,  supra;  Bums  v.  S.  v.  Ross,  26  Ma  260;  Sikes  v.  a,  80 

a,  48  Ala.  195,  [17  Am.  B.  84,]  over-  Ark.  496;  a  v.  Winright,  12  Ma  410; 

ruled  in  Green  v,  a,  58  Ala.  190,  [29  Reg.  v.  Asplin,  12  Cox,  C.  C.  391,  5 

Am.  R.  789;  Linton  «.  a,  88  Ala.  216,  Eng.  R.  470;  Bonker  v.  P.,  37  Mich.  4. 
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CHAPTER  XLY. 

ABORTION. 

8  740, 74t    Introduotion. 
74d-75a    Law  of  the  off ensa 
751-762.    Theproceduia 

§  740.  Why  treated  as  statutory. — Though,  as  we  shall  see,^ 
abortion  is  recognized  in  some  degree  as  an  offense  at  the  oom- 
mon  law,  practically  the  prosecutions  for  it  are  nearly  all  upon 
statutes.  Hence  it  is  placed  in  the  statutory  division  of  this 
series  of  works. 

§  741.  How  chapter  diyided. — We  shall  consider,  L  The 
law  of  the  offense;  U.  The  procedure. 

L  Thb  Law  of  the  Offbnsb. 

§  742.  Resulting  in  death. —  An  abortion  which  results  in 
the  death  of  the  woman,' — or,  where  the  pregnancy  has  so  far 
advanced  that  the  child  passes  from  her  alive,  in  its  death  from 
injuries  inflicted  in  the  operation,  or  from  premature  exposure 
to  the  external  world,* — is  common-law  murder.    But, — 

§  743.  Same  under  statutes. —  In  some  of  our  states  stat- 
utes have  either  made  it  manslaughter,*  or  an  aggravated  abor- 
tion punishable  less  severely  than  murder.*  But  not  aU  the 
statutes  on  the  subject  thus  reduce  the  offense.* 

§  744.  Abortion  at  common  law. —  The  causing  of  an  abor- 
tion is  an  indictable  misdemeanor  at  the  common  law  J  There- 

iPlMi,§  744  46  Ind.  868;  &  u  Glass,  5  Ozeg.  78; 

s  Crim.  Law,  II,g  691;  Reg.  VL  Fret-  [&  t^  Emerioh,  87  Ma  lia] 
well,  Leigh  &  Q  161, 9  Cox,  a  a  158;  ftQen.  Stats.,  oh.  166^  g  9;  Com.  v. 
Com.  u  Hersej,  2  Allen,  178;  S.  v.  Brown,  14  Gray,  419;  Com.  v.  Jack- 
Moore,  26  Iowa,  128,  [95  Am.  D.  776;]  son,  15  Graj^  187;  Com.  v.  Adams,  127 
&  r.  Dickinson,  41  Wi&  299.  Mass.  16.    Under  the  earlier  Massa- 

>Crim.  Law,  I,  §  838;   II,  g  691;  ohusetts  statutes,  Com.  v.  Wood,  11 

Reg.  V.  West,  2  Car.  &  K.  784^  2  Cox,  Gray,  85,  92.    In  other  states,  a  v. 

a  C.  600;  Storer  &  Heard,  Abortion,  Harper,  85  Ohio  St  78,  [85  Am.  R. 

158;  [a  V.  Slage,  82  N.  a  65a]  596;]  P.  v.  Davis,  56  N.  Y.  95. 

« a  u  Dickinson,  41  Wis.  299;  P.  u  <  Beasley  v.  P.,  89  IlL  57t 

Olmstead,80Mioh.4dl;  Wmey«.a,  ?  8  Inst  50;  1  Hale,  P.  a  438;  Hawk 
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fore  a  mere  unsuccessful  attempt  to  produce  it  is  thus  indict- 
able;^ as,  where  one  administers  to  a  woman  a  noxious  thing 
with  such  intent.* 

At  what  stage  of  pregnancy  —  {Consent  or  not), —  An  act  of 
this  sort,  whether  sucoed&ful  or  not,  committed  without  the 
woman's  consent,  is  also,  of  course,  an  aggravated  assault. 
Some  have  denied  that,  if  she  consents,  it  is  indictable  at  the 
common  law,  unless  she  has  arrived  at  the  stage  of  pregnancy 
termed  quick  with  child.*  And  Hale  has  on  this  subject  the 
expression  "  quick  or  great  with  child ; "  *  and  Coke,  "  quick 
With  <Mld\  ^*  but  not  in  connections  denying  that  the  <ySense 
may  be  committed  at  an  earlier  stage  of  the  pregnancy.  Others 
reject  this  distinction.  ^^  It  is  not,"  said  Coulter,  J.,  doliv«ring 
the  optnioft  of  the  Pennsylvania  court,  '^  the  murder  of  a  living 
child  which  constitutes  the  offense,  but  the  deBtroction  of  ges* 
tation  by  wicked  means  and  against  nature.  The  moment  the 
womb  is  instinct  with  -embryo  life,  and  gestation  hss  begun, 
the  crime  may  be  perpetrated."  •  This,  in  principle,  seems  to 
be  the  reasonable  and  just  doctrine. 

§  74{k  ^^Qaick  with  child."— The  meaning  of  thia  phrase 
is  commonly  understood  to  be,  that  tive  woman  has  Ult  the 
child  move;^  and  a  distinction  between  it  and  ^^witli  quick 
child,"  once  taken  by  a  learned  judge,^  htts  beeti  discarded.* 

§  746,  Under  statutes, « to  qviok  with  chlM.— Oar  stat- 
utes against  this  offense,  with  few  exoeptions,^^  do  not  in  ti^rms 
require  a  quicking;  and,  when  they  do  not,  they  are  not  judi- 
cially construed  to  require  it.    Thus,  under  the  following  ©x- 

P.  a  (Curw.  ed.),  ix  94^  §  1&   And  see  [Taylor  v.  a,  105  Ga.  846,  88  a  £.  B. 

8  Chit  Crim.  Law,  798,  799.  190.] 

1 1  Rubs.  Oimes  (5th  Eng.  ed.),  858.       ?  Bex  «.  PhUHpe,  8  GBxap,  79,  76; 

>  a  V.  Slagle,  82  K.  C  65a  Com.  u  Reid,  1  Pa.  Leg.  Gaz.  R.  182. 

*  Cotn.  V.  Parker,  9  Met  963,  [48  Am.  »  Reg.  v.  Wycherly,  6  Car.  ft  P.  262; 
D.  896;]  OotkL  v.  Bangs,  9  Mass.  887;  amd  see  this  oase  for  an  inlUMsting 
a  V,  Cooper,  2  Zab.  52>  [51  Am.  D.  note  by  the  reporter,  showing,  t>n 
248;]  Smith  v.  a,  88  Me.  48,  [54  Am.  medioal  authority, thtft  "the po)^lar 
D.  607.]  idea  of  qniok  or  not  quick  with  child 

*  1  Hale,  P.  C.  438;  [P.  v.  MoDow-  is  founded  in  error." 

ell,  68  Mich.  229,  80  N.  W.  R  6a]  »a  v.  Cooper,  2  Zab.  52,57,(51  Anu 

*  8  Inst  50.  D.  248 ;]  and  see  the  authorities  there 
^iMiQs  IX.  Com.,  18  Pa.  St.  681,  688;    cited;  also  Rex  v.  RusseU,  1  Ififoodyr 

followed  by  the  Nortih  Carolina  tri-  856,  860.  See  S.  v.  Smith,  82  Me.  369, 
bunal  in-a  ti.  Slagle,  88  N.  C  680, 682;    [54  Am.  D.  57a] 

lORobbins  v.  a,  8  Ohio  St  tSh 
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pressions,  the  crime  may  be  committed  at  any  time  during 
gestation:  "  wilfnlly  administer  to  any  pregnant  woman  any 
medicine,  drug,  substance  or  thing  whatever,  with  intent 
thereby  to  procure  the  miscarriage  of  any  such  woman ; " '  with 
intent  to  cause  and  procure  the  miscarriage  of  a  woman  then 
pregnant  with  child  shall  administer,"  etc.'  And  the  Vermont 
court  has  even  held,  under  a  statute  similar  in  terms  to  these, 
that  it  is  not  essential  for  the  foetus  to  be  alive  when  the  at- 
tempt is  made.  ^'We  think,"  said  Bedfield,  C.  J.,  ^^  the  mother 
is  with  child,  whether  the  child  be  dead  or  alive,  until  the 
actual  miscarriage  by  the  expulsion  of  the  foetus,"' — as  to 
which  there  is  a  dictnm  to  the  contrary  in  Massachusetts.* 

§  747.  ^^  Noxious  thing." —  In  many  of  the  statutes,  one  of 
the  prohibited  means  of  abortion  is  the  administering  of  a 
"  noxious  thing."  The  "  thing  "  must,  by  construction,  be  "  nox- 
ious "  to  the  system,  not  necessarily  in  small  quantities,  but  in 
the  quantities  actually  given.*  It  is  not  noxious  if  administered 
in  quantities  too  small  to  effect  injury  of  any  sort.*  But,  to  be 
within  the  statute,  it  need  not  be  capable  of  bringing  about 
the  abortion.^ 

^^Poiaon  " —  is  another  word  often  employed  in  the  same  con- 
nection. It  has  been  deemed  to  be  a  substance  capable  of 
destroying  life  by  its  own  inherent  qualities,  without  acting 
mechanically.* 

^^Administery —  To  administer  the  poison  or  other  thing  is 
to  cause  it  to  be  taken.*    It  may  be  by  forcing  it  down  the 

1  Wilflon  n  a,d  Ohio  St  819.  [And  86;  Reg.  n  HoIUb,  13  Cox,  a  G  468; 

indiotment  has  been   sustained  as  Reg.  v,  Isaacs,  Leigh  &  C.  230, 9  Cox, 

to  attempt  to  prooure  miscarriage  CI  C.  338;  [&  u  Qedioke,  48  N.  J. 

where  woman  was  not  even  preg-  lb  86^] 

nant.    Com.  v.  Taylor,  183  Masa  36L]  •  Reg.  tx  Perry,  3  Cox,  a  C  328; 

>Ma8&  Stat,  of  1845,  oh.  27;  Com.  Reg.  v.  Hennah,18  Cox,  a  Q 547, the 

V,  Wood,  11  Gray,  86.    The  same,  in  head-note  to  which  case  seems  not  to 

substance,  in  Iowa.    S.  v,  Fitzgerald,  be  correct 

49  Iowa,  360  [81  Am.  R.  14&]  ?&  u  Qedioke,  nipra;  Reg.  u  Hen- 

>&  u  Howard,  83  Vt  880,  408;  nah,  tupra.    And  see  in  Com.  u  W., 

[Com.  V.  Snrles,  165  Mass.  59,  43  N.  H  8  PittsK  468;  [a  «.  Morrow,  40  a  C. 

K  603.]  331, 18  a  K  R  85a] 

^Com.  V.  Wood,  8upr(L  > P.  t^  Van Deleer,  68  CaL  147. 

•Reg.  V.  Cramp.  5  Q.  R  D.  807, 14  •Crim.  Pra,  n,  §  645.    And  see 

Cox,  a  C  401 ;  Reg.  v.  Cramp^  14  Cox,  ante,  %  335. 
a  a  890;  a  u  Qedioke,  14  Vroom, 
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woman's  throat,  or  by  violence  compelling  her  to  swallow  it.* 
Or  it  may  be  by  delivering  it  to  one  who  receives  it  into  her 
system  voluntarily ;  having,  or  not,  asked  for  it.  Generally, 
in  our  statutes,  the  expression  is  '^  administer  and  cause  to  be 
taken ; ''  and  perhaps  it  is  a  question  not  absolutely  settled  in 
authority,  or  one  depending  on  other  parts  of  the  statute, 
whether,  under  the  single  word  "  administer,*'  •  the  defense  can 
be  complete  before  the  thing  is  swallowed.* 

Intent —  The  evil  intent  specified  in  the  statute,  or  implied 
from  the  nature  of  the  case,  is  an  element  indispensable  to  the 
offense.^ 

Varying  provisions.— The  statutes  on  this  subject  so  vary 
from  one  another,  and  are  so  changing  from  time  to  time,  that 
it  becomes  specially  necessary  for  the  practitioner  to  study  those 
of  his  own  state,  and  the  adjudications  under  them.* 

§  748.  Attempt  consummated. —  The  offense  under  many 
of  our  statutes  is  an  attempt  only;  as,  ^^  administer,  etc.,  with 

1  Blackburn  u  EL,  23  Ohio  St  140.  not  require  it  to  be  taken.    Beg.  i^ 

s  See  the  elucidations  in  Grim.  Pra,  Titlej,  14  Ck)x,  a  Q  502. 

II,  §  645.  «Reg.  V.  HUlman,  Leigh  A  C.  843; 

^Ante,  §  225;  Reg.  u  Wilson,  87  Beg.  v,  Isaacs,  Leigh  &  a  220;  Slat- 

Eng.  K  &  Eq.  605,  Dears.  &  B.  127,  7  tery  v.  P.,  76  lU.  217;  Beg.  i;.  Titley, 

Cox,  C.  a  190;  Reg.  v.  Farrow,  40  14  Cox,  a  C.  502;  Com.  u  Wood,  11 

Eng.  L.  &  Eq.  550,  Dears.  &  B,  164;  Gray,  85.    See  Tulley  v.  Corrie,  10 

Reg.  V.  Fretwell,  Leigh  &  Q  161 ;  Reg.  Cox,  C.  C.  584,  640;  [Powe  tx  &,  48  N. 

i;.  Isaacs,  Leigh  ft  C  220;  Reg.  v.  J.  L.  8i  2  AtL  R  662;  Eggart  v.  8., 

Cramp,  14  Cox,  a  a  890;   Reg.  v.  40  Fla.  527,  25  a  R  144] 

HoUis,  12  Cox,  a  a  46a    Under  the  « There  have  been  certainly  three 

words,  in  the  New  Jersey  statute,  (I  cannot  say  how  many  more)  suo- 

«  administer  to  her,  prescribe  for  her,  cessive  English  statutes  against  at- 

or  advise  or  direct  her  to  take  or  tempted  abortion,  in  force  at  diffei^ 

swallow,  any  poison,  drug,  medicine,  ent  times,  the  prorisions  whereof  so 

or  noxious  thing,"  the  indictment  differ  from  one  another  as  to  require, 

need  not  (see  Crim.  Pra,  II,  §  645)  in  some  respects,  different  construe- 

aver  that  the  thing  was  taken  or  tions;  namely,  48  Gea  8,  ch.  58,  g  1; 

swallowed,  nor  need  this  be  proved  7  Will  4  and  1  Vict.,  ch.  85,  §  6;  and 

at  the  trial  **  The  defendant's  guilt,"  the  present  statute  of  24  &  25  Vict, 

said  the  learned  judge,  "  is  complete  ch.  100,  §§  58,  59.    See  Crim.  Law,  I, 

by  giving  the  advice  with  the  intent  §  741  and  note;  Greaves,  Crim.  Law 

specified  in  the  act,  and  it  is  immate-  Acts,  82.    Further,  as  to  American 

rial  whether  the  advice  be  followed  enactments,  see  Abrams  v.  Foshee,  8 

or  not"  a  V.  Murphy,  3  Dutcher,  112,  Iowa,  274,  [66  Am.  D.  77;]  Robbins  v, 

115.  .  S.,  8  Ohio  St  181 ;  [Lamb  u  a,  67  Md. 

'*  Supply  or  provide.''-- The  words  592,  10  Atl.  R  208;  P.  r.  Phelps,  183 

of  24  &  25  Vict,  ch.  100,  §  59,  "supr  N.  Y.  267,  80  N.  E.  R  1012.] 
ply  or  provide  any  poison,"  eta,  do 
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intent  to  procure  a  miscarriage."  But,  by  construction,  it  is  no 
less  committed  though  the  attempt  is  successful,  the  woman 
actually  miscarrying.^  The  case  is  like  that  of  burglary,  where 
the  crime  consists  of  breaking  and  entering  with  intent  to  per- 
'petrate  a  felony;  yet  it  is  equally  burglary  if  the  intended 
felony  is  accomplished.* 

§  74:9.  Persons  assisting  —  may  incur  guilt,  according  to 
the  special  terms  of  the  statute  or  the  principles  of  the  un- 
written law.'    As  to  the  — 

OuUt  of  consenting  woman. —  In  England,  the  statute  of  24 
and  25  Yict.,  ch.  100,  §  58,  makes  punishable  the  attempt  of  a 
woman  with  child  "to  procure  her  own  miscarriage."*  She 
may  therefore  be  the  accomplice  of  another  person  in  this 
crime.^  But  the  author  has  not  observed  this  provision  in  any 
of  our  statutes;  and,  by  reason  of  their  terms,  and  the  particu- 
lar nature  of  the  offense,  the  courts  in  the  construction  gen- 
erally regard  her  as  in  some  degree  the  victim,  and  not 
punishable  though  she  consents.* 

Woman^s  consent  in  defense. —  The  consent  of  the  woman, 
or  desire  to  save  herself  from  disgrace,  furnishes  no  excuse  to 
the  perpetrator.' 

§  760.  Felony  or  misdemeanor, —  At  the  common  law,  and 
by  the  statutes  of  Illinois*  and  of  some  of  the  other  states, 
this  offense  is  misdemeanor.  But  in  some  of  the  states  there 
are  forms  of  it  which  are  felony, —  a  question  which  the  practi- 
tioner can  best  decide  from  his  local  books. 

1  Reg.  n,  Wilson,  Deara  A  B.  127;  Solander  u  P.,  2  Cola  48;  Frazer  tk  P., 

Com.  V.  W.,  8  Pittskx  46a  64  Barb.  806;  P.  vi  Joeselyn,  89  CaL 

scrim.  Law,  n,  gg  11&-117;  Crim.  89a    [The  New  York  statute  makes 

Pra>  n,  i  148.  it  a  crime  on  the  part  of  the  woman. 

•Com.  u  Adams,  127  Ma8&  16;  Beg.  P.  v.  Meyers,  6  N.  Y.  Cr.  &  120.] 
«L  HoUis,  12  Cox,  a  a  468;  Criohton       7 Crim.  Law,  I,  §§  267-260;  Com.  v. 

u  P.,  1  Abbi  Apt  467.  Wood,  11  Gray,  86;  Com.  v.  Snow, 

^  And  see  Reg.  u  Fretwell,  Leigh  116  Mass.  47;  Reg.  u  Wilson,  Dears.  & 

A  a  161,  9  Cox,  a  a  162L  a  127,  7  Cox,  a  C.  190.  And  see  a  V. 

•  Reg.  «L  Cramps  14  Cox,  C  GL  890,  Glass,  6  Oreg.  78;  Com.  v.  Holmes,  103 
89a  Mass.  440.    [Nor  a  threat  to  commit 

•  Hatfield  v,  Gano^  16  Iowa,  177,  suicide.  Hatchard  v.  a,  79  Wis.  857, 
178;  Dunn  v.  P.,  29  N.  Y.  623,  [86  48  N.  W.  R  880;  P.  v.  Abbott,  116 
Am.  D.  819;]  Com.  1;.  Wood,  11  Gray,  Mioh.  268,  74  N.  W.  &  629.] 

86,  98;   Com.  v.  Boynton,  116  Mass.       SHoUiday  tx  P.,  4  GUman,  lit 
848;  a  V.  Hyer,  10  Vroom,  69&    See 
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II.  The  Pboosdubb. 

§  751.  Order  of  discussion. — We  shall  consider,  firsts  tho 
indictment ;  secondly,  the  evidence. 

First.  The  indictment: — 

At  common  luw. —  As  the  offense  may  be  either  the  sub- 
stantive procuring  of  an  abortion  or  the  attempt  to  prodnce  it,^ 
and  the  methods  are  numeroas,  the  common-law  indictment 
will  vary  with  the  multiplied  diversities  of  cases. 

§  752.  Attempt. —  The  indictment  for  the  attempt  may 
charge,  for  example,  that,  at  a  time  and  place  specified,  the 
defendant  maliciously  administered  to  and  caused  to  be  taken 
by  a  woman  named,  she  being  then  and  there  pregnant  with 
child,  divers  large  quantities  of  deadly,  etc.,'  with  intent  then 
and  there  to  cause  her  miscarriage,  and  the  premature  birth  and 
distraction  of  the  child  whereof  she  was  so  pregnant.  The 
objection,  made  in  one  case,  that  the  allegation  of  the  intent 
should  be  '^  to  cause  and  procure  the  miscarriage  and  abortion 
of  the  child,"  instead  of  the  pregnant  mother,  was  overruled.' 
And, — 

§  753.  Quick  with  child. — In  a  state  where  the  courts  hold 
that,  to  constitute  this  common-law  offense,  the  woman  must 
be,  not  merely  pregnant,  but  quick  with  child/  this  matter  also 
must  be  averred.^ 

§  754.  Under  statutes. —  In  the  multiplicity  of  our  statutory 
provisions,  the  leading  rale  for  the  pleader  is  to  — 

Follow  the  statute- —  This  rule  is  specially  safe,  and  in  most 
instances  sufficient,  in  the  various  forms  of  the  offense  now 
under  consideration.  Barely  will  the  allegations  require  expan- 
sion beyond  the  statutory  terms.* 

^Ante,  §  744.  N.  R  R  471;  Com.  v.  Tibbett8»  157 

'As  to  whether  the  name  of  the  Mass.  519,  82  N.  E.  R.  910;  Com.  «. 

drug  must  be  given,  see  post,  §§  756»  Noble,  165  Mass.  18,  42  N.  &  R.  828; 

757.  Com.  V.  Surles,  165  Masa  59,  42  N.  R 

*  Mills  V.  Com.,  18  Pa.  St  681.  Com-  R  502;  Eokhardt  u  R,  88  N.  Y.  462^ 

pare  this  case  with  R  u  Lohman,  2  88  Am.  R  462.] 

Barb.  21&  c  a  u  Owens,  22  Minn.  288;  Beasley 

Mnf«,§744.  .  V,  R,  89  DL  571;  Watson  v.  a,  9 

A  Com.  v.  Bangs,  9  Masa  887;  Com.  Tex  Ape  287;  Davis  v.  a,  4  Tex.  Ap. 

V.  Parker,  9  Met  263»  [48  Am.  D.  896.  456;  Com.  u  Snow,  116  Mass.  47;  a 

ContrOf  a  V,  Emerich,  18  Ma  Ap^  492;  v.  Molntyre,  19  Minn.  98;   Com.  %k 

Com.  V.  FoUansbee,  155  Mass.  274,  29  Brown,  14  Qray,  419;  Madden  u  a,  1 
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§  756.  Negativing  necessity.— Where  the  statute  makes  the 
act^an  oflFense  unless  necessary  to  save  the  woman's  life,  or  the 
like,  the  indictment  must  negative  such  necessity,  and  in  terms 
which,  though  they  may  be  general,*  are  broad  enough  to  cover 
the  full  statutory  meaning.* 

§  766.  Naming  drug.— Our  statutes  in  general,  employing 
such  words  as  ^^  any  poison  or  other  noxious  thing,"  and  the 
like,  do  not  descend  to  specify  any  particular  drug,  the  admin- 
istering of  which  shall  be  punished.  Therefore  it  is  held,  by 
those  of  our  courts  that  have  passed  upon  the  question,  not  to 
be  necessary  for  the  indictment  to  be  more  specific,'  and  give 
the  name  of  the  noxious  drug  which,  in  the  instance  in  allega- 
tion, was  administered.^    Still, — 

§  767,  Further  as  to  which. —  This  form  of  the  allegation 
lies  close  upon  the  border  line,  and  it  is  not  certain  that  all  our 
tribunals  will  accept  it  as  adequate.  The  English  statutes  are 
in  the  general  terms  just  stated,  and  all  the  forms  upon  them, 
which  the  author  has  observed,  specify  the  drug ;  as,  for  ex- 
ample, ^^  a  large  quantity,  to  wit,  two  ounces,  of  a  certain  nox- 
ious thing  called  savin."  And  so  likewise  are  the  forms  in 
analogous  English  cases.*    And,  in  justice  to  the  defendant,  it 

Kan.  840;  Com.  v,  Thompson,  108  soending,  hi  the  indictment^  into  this 

Masa  461;  Dougherty  v.  P.,  1  Cola  sort  of  particular,  see  Crino.  Pra,  I, 

514;  Com.  v.  Browm  121  Mass.  69;  a  gg  566-68i  611,  619,  624,  629;  ante, 

V.  Sherwood,  75  Ind.  15;  [Com.  v.  g  440;  [&  u  Reed,  45  Ark.  88a] 

Tibbetts,  157  Masa  519,  82  K.  R  R.  «Com.  v.  Morrison,  16  Gray,  224; 

910;  Baker  v.  P.,  105  la  452;  Navarro  Watson  n  8.,  9  Tex.  Ap^  237;  S.  u 

V,  a,  24  Tex.  Ap^  878,  6  a  W.  R.  542;  Vawter,  7  Blackt  592  (referring  to 

a  V.  Crook,  16  Utah,  212,  51  Pac.  R  Rex  v,  Phillips,  8  Camp.  78);  ShotweU 

1001;  Scott  i;.  P.,  141  lU.  195, 80  N.  E.  v.  a,  87  Ma  869;  a  v.  Van  Houten,  87 

R  829;  Cave  u  a,  88  Tex.  Cr.  R  885,  Ma  857.    And  see  Mills  «.  Com.,  18 

26  a  W.  R  508;  Cochran  u  P.,  175  Pa.  St  681. 

m.  28,  51  N.  R  R845.]  >  Archb.  Crim.  PL  &  Et.  (19th  Lond. 

1  Crim.  Pra,  I,  §  641;  \8.  v.  Sheiv  ed.)  771;  ArchK  New  Crim.  Pra  295; 

wood,  75  Ind.  15;  a  v.  Stokes,  54  Vt  Matt  Crim.  Law,  418;  Bum,  Just, 

17a]  Abortion;  Rex  v.  Phillips,  8  Camp. 

>a  «.  Meek,  70  Ma  855,  [85  Am.  R  78;  Rex  v.  Coe,  6  Car.  &  P.  408;  Rex  v. 

427;]  a  v,  Sherwood,  75  Ind.  15;  Bas-  Cadman,  1  Moody,  114;  Rexu  Harley, 

set  V.  a,  41  Ind.  808 ;  a  v.  HoUenbeck,  4  Car.  &  P.  869 ;  Reg.  v.  Farrow,  Dears. 

86  Iowa,  112;  WiUey  u  a,  52  Ind.  &  B.  164;  Rex  v,  Scudder,  1  Moody, 

246;  Beasley  n  P.,  89  DL  571;  [a  u  2ia    In  Reg.  «.  Wilson,  Dears.  &  R 

Leeper,  70  Iowa,  748^  80  N.  R  R  501.]  127, 7  C^x,  a  a  190,  it  does  not  appear 

*For  the  general  question  of  de-  how  the  form  was  in  this  respect 
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would  seem  but  equitable  for  the  grand  jury  to  say,  if  they 
know,  what  was  the  drug  administered,  or,  if  they  do  not  know, 
to  allege  their  want  of  knowledge,  whether  the  strict  law  re- 
quires it  or  not.  Yet  the  averment  of  the  name  of  the  drug,  if 
made,  appears  to  be,  like  that  of  the  weapon  in  homicide  and 
some  other  similar  things,^  of  a  sort  only  necessary  to  be  proved 
in  substance;  so  that,  if  the  evidence  discloses  instead  a  drug 
of  some  other  name,  yet  of  the  like  effects,  there  will  be  na 
variance,*  —  a  proposition  not,  perhaps,  quite  conclusively  estab- 
lished on  the  authorities. 

§  768,  ^^  Cause  and  procure." — If  the  statutory  intent  is  "to 
cause  and  procure  the  miscarriage,'*  etc.,  both  verbs,  coupled  by 
"  and,"  must  be  employed  in  the  allegation.  It  will  not  do  to 
charge  the  intent  in  one  count  to  be  to  ''  cause,"  and  in  another 
count  to  be  to  "procure."'  But  if  the  statutory  words  are 
"  cause  or  procure,"  either  count,  so  drawn,  will  be  good.* 

§  758a,  By  instruments. —  The  indictment  for  attempting  or 
effecting  a  miscarriage  by  the  use  of  an  instrument  follows,  like 
the  other,  the  statute;  and  is  otherwise  similar  in  construction. 
For  example,  it  may  allege,  if  so  the  statutory  terms  will  be 
covered,  that,  at  a  time  and  place  stated,  the  defendant  did 
unlawfully  use  an  instrument,  a  more  particular  description 
whereof  is  to  the  jurors  unknown,  by  then  and  there  thrusting 
it  into  the  body  and  womb  of  one,  etc.,  who  was  then  and  there 
pregnant  with  child,  with  the  intent  thereby  and  then  and  there 
to  procure  her  miscarriage.' 

§  759.  Duplicity, —  The  use  of  an  instrument  and  the  ad- 
ministering of  drugs,  to  effect  the  one  common  object,  may  both 
be  averred  in  a  single  count  It  is  not  thereby  rendered  double.^ 
Or  the  two  methods  may  be  set  out  each  in  a  separate  count; 
and  should  the  proof  show  that  the  result  proceeded  from  them 
combined,  and  not  solely  from  either,  either  oount  will  be 

iCrinLPra,I,8§488&,488c;n,§614  ^Antt,%%ML 

SRexv.  PhmipB,8Camp.78;  Rexv.  •  Com.  v.  Brown,  191  Mass.  69;  8. 

Ck)e,  6  Car.  &  P.  408.    See  Carter  v,  S.,  u  Dyer,  69  Ma  803;  Com.  tt  Brown, 

2  Ind.  617.    And  see  and  compare,  in  14  Gray,  419;  Com.  u  Snow,  116  Mass. 

the  supreme  court  and  court  of  ap-  47;  [Com.  u  Thompson,  159  Mass.  56» 

peals,  Crichton  v.  P.,  6  Park.  Cr.  868, 1  88  N.  R  R.  1111.] 

Keyes,  841, 1  Abb,  Ape  467.  •Com.  t?.  Brown,  14  Gray,  419;  P- 

>a  V.  Drake,  1  Vroom,  432.  v.  Davis,  66  N.  Y.  96, 100, 101. 
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thereby  sustained,  or  the  verdict  of  guilty  may  be  general  on 
both.* 

Death  following. —  Where  death  follows,  under  a  statute 
making  this  sort  of  killing  an  aggravated  abortion,'  it  need 
not  be  charged  also  as  murder.' 

§  760.  Secondly.  The  evidence: — 

Woman  as  vntness. —  The  woman  is  admissible  as  a  witness, 
within  principles  explained  in  another  connection.*  We  have 
seen  that,  generally  in  our  states,  she  is  not  technically  an  ac- 
complice,' whose  evidence,  therefore,®  is  within  the  special  rule 
requiring  confirmation.'  But  it  is  by  some  deemed  that,  "  inas- 
much as  she  was  in  a  moral  point  of  view  implicated  in  the 
transaction,  it  would  be  proper  for  the  jury  to  consider  that 
circumstance  in  its  bearing  upon  her  credibility; ''  ®  rendering  a 
caution  from  the  court,  to  this  effect,  judicious  and  proper,  and 
evidence  confirmatory  particularly  appropriate.*  And  some  tri- 
bunals appear  to  regard  her,  as  to  confirmation,  substantially 
the  same  as  a  technical  accomplice.^®  Yet,  in  reason,  the  differ- 
ence is  wide;  for  an  accomplice  swears  under  the  temptation 
of  earning  thereby  his  own  immunity,  while  she  does  not.  She, 
discloses  her  own  disgrace ;  and,  where  no  evil  motive  appears 
for  it,  this  fact  may,  in  reason,  strengthen  her  credibility.  Yet 
plainly  the  special  temptations  of  the  particular  case  should  be 
taken  into  the  account,  and  the  attention  of  the  jury  may  well 
be  directed  to  them. 

Wife  against  hustand. —  Where  a  husband  is  charged  with 
this  offense  committed,  by  the  use  of  instruments,  on  his  wife, 
she  may  be  a  witness  against  him  and  his  accomplices  indicted 
with  him;  at  least,  one  case  so  holds.  *'The  offense,"  said 
Kent,  J.,  **  is  clearly  one  that  includes  the  element  of  personal 
violence  to  the  wife ;  and,  whenever  that  appears,  the  wife  may 

1  Tabler  v.  Q.,  84  Ohio  St  127.  »  Dunn  v.  P.,  29  N.  Y.  628,  [86  Am. 

^Ante,  g  74a       .  D.  819;]  Com.  v.  Boynton,  116  Masa 

'Com.  u  Jackson,  15  Gray,  187.  84a 

And  see  Com.  v.  Holmes,  108  Mas&  ^Com.  v.  Wood,  11  Gray,  85,  90,  9a 

440;  [S.  V.  Baldwin,  79  Iowa,  7H  45  »Crim.  Pro.,  I,  §  1173;  Frazer  v.  P., 

N.  W.  R  297.]  64  Barb.  806;  Watson  v.  8.,  9  Tex.  Ap. 

« Grim.  Pra,  I,  gg  101^1021, 1186-  287.    And  see  Com.  v.  Drake,  124 

117a  Masa  21. 

Mnfe,  g  74a  lo  P.  v,  Josselyn,  89  CaL  89a 

•Crim.  Pra,  I,  gg  1166-1176. 
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as  well  be  admitted  to  testify  as  where  the  charge  is  by  the 
state  of  a  breach  of  the  public  peace."  ^ 

§  761.  Circumstances. —  Aside  from  the  testimony  of  the 
woman,  the  evidence  in  these  cases  is  generally  circumstantial. 
Therefore,  of  necessity,  each  case  will  present  its  special  as- 
pects, and  what  is  admissible  in  one  will  not  necessarily  be  so 
in  another.  Such  facts  as  the  secretion  of  a  foetus  about  the 
building  where  the  abortion  is  alleged  to  have  taken  place,^ 
the  character  of  the  house,'  the  defendant's  possession  of  in- 
struments adapted  to  this  sort  of  operation,^  his  solicitation  of 
the  or  this  class  of  business,'  the  woman's  low  health  and  spirits 
and  stains  on  her  bed-clothes,* — are  illustrations  of  what  is,  in 
connection  with  other  facts,  admissible.^ 

§  761a.  Dying  declarations. —  Where  the  woman  dies,.her 
dying  declarations  are  admissible,  if  the  indictment  is  for  mur- 
der."  But  if  it  is  for  abortion,  and,  under  the  statute,*  it  sets 
out  her  death  in  aggravation  of  the  defendant's  guilt,  they  are 
not  admissible.'* 

§  762.  Bnrden  of  proof  as  to  abortion  not  necessary. — 
Under  a  statute  which  makes  it  an  element  of  the  offense  that 
the  abortion  was  not  necessary,  some  courts  hold  that^  though 

1  a  V,  Dyer,  59  Me.  803,  807.    And  Brown,  131  Mass.  60;  Com.  v,  Blair, 

see  Com.  v.  Beid,  8  Phila.  886;  a  u  133  Mass.  242;  Hays  v.  a,  40^Md.  688; 

Briggs,  9  B.  L  861,  [11  Am.  R  270;  a  a  u  Howard,  82  Vt  880;  [P.  v.  Mc- 

V.  Pearce,  66  Minn.  226,  67  N.  W.  R.  Oonegal,  136  N.  Y.  62,82  N.  K  R  616; 

652.]  Soott  V.  P.,  Ul  IlL  196,  80  N.  £.  R 

>a  V.  Howard,  82  Vt  880,  40&  829;  Com.  v.  Corkin,  186  Mass.  429; 

'Hays  17.  a,  40  Md.  68a  King  v.  S,  (Tex.  Cr.  R),  84  a  W.  R 

«Com.  u  Blair,  126  Mass.  4a  282;  P.  t;.  Van  Zile,  78  Hun,  634,  26 

»Com.  u  Holmes,  103  Mass.  440;  N.  Y.  Supp^  890;  Com.  v.  Fenno,  134 

Weed  V.  P.,  66  N.  Y.  628;  a  a  below,  Mas&  217.] 

8  Thompi  &  C.  60.    See  Watson  v.  S.,  >  Crim.  Pra,  I,  §  1207;  Maine  u  P., 

9  Tex.  Ap.  237;  [P.  v.  Sessions,  68  9  Hun,  118;  Bex  r.  Baker,  2  Moody 
Mioh.  694^  26  N.  W.  R  291;  P.  n  Ab-  AK  63;  [Montgomery  «.  a,  80  Ind. 
bott,  116  Mich.  263,  74  N.  W.  R  62a]    838,  41  Am.  R  816;  Rhodes  v.  a,  128 

«Com.  t;.  Wood,  11  Gray,  86;  P.  u  Ind.  189,  27  N.  E.  R  866;  Railing  v, 

Olmstead,  80  Mioh.  481;  [Com.  v.  Fol-  Com.,  110  Pa.  St  100, 1  Atl.  R  814.] 

lansbee,  166  Mass.  274^  29  N.  K  R  Mn^^,  g74& 

471.]  w  p.  V.  Davis,  66  N.  Y.  95, 108;  a  v. 

7Andsee,for  further  illustrations,  Harper,  36  Ohio  St  78,  [86  Am.  R 

Com.  t;.  Brown,  14  Gray,  419;  Com.  696;]  Bex  v.  Hutchinson,  2  E  ft  C 

t;.  Hersey,  2  Allen,  178;  Dunn  v.  P.,  608,  note;  Beg.  u  Hind,  Bell,  C  C. 

29  N.  Y.  628,  [86  Am.  D.  819;]  Crich-  263,  8  Cox;  a  Q  80a 
ton  V.  P.,  6  Park.  Cr.  868;  Comu  v. 
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this  want  of  necessity  rndst  be  averred  in  the  indictment,'  it 
need  not  be  proved,  but  the  bnrden  is  on  the  defendant  to 
«how  a  necessity.'  This  is  a  sort  of  question  on  which  judicial 
opinions  differ.* 

i^n<0^§765.  80  Kan.  881, 1  Fto  R.  770;  Bhodesn 

s  Moody  tJi  &,  17  Ohio  St  110;  Brad-  &,  188  Ind.  188,  97  N.  K  R  866;  Jones 

ford  n.  P.,  20  Han,  800;  [P.  v.  Mo-  v.  a,  70  Md.  826, 17  AtL  B.  89,  U  Am. 

Oonegal,  62  Hun,  623^  11  N.  T.  Snppi  St  It  862;  Com.  m  Feloh,  182  Mass. 

147;  Hatohard  n  &,  79  Wis.  857, 48  22;  P.  «l  Sessions,  68  Mioh.  694,  26 

N.  W.  B.  88a]  N.  W.  R.  291;  Clarke  «l  P.,  16  Cola 

>1    GreenL    Ev.,  gg  78-81;   ante,  611,  27  Pto  R  724;  a  «.  Forsythe,  78 

§  648;  powt,  gg  800a,  1051,  1052;  a  fK  Iowa.  595,  48  N.  W.  R.  548;  WiUiams 

Meek,  70  Ma  855^  [85  Am.  R.  427;  a  V.B.  (Tex.  Api),  19  a  W.  R.  897;  Earl 

ix.  Clements,  15  Oreg.  227, 14  Paa  R.  «l  P.,  99IU.128;  Hantert3ia,88T^ 

4ia    Oases  are  here  died  on  qnes-  Cr.  R  61, 41  a  W.  B.  602.] 
tions  as  to  evidenoa    a  u  Watson,  ^ 
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CHAPTER  XLVL 

CONCEALMENT  OF  BIRTH  OB  CHILD  MXTBDER 

8  76a    IntroductioxL 
764r-77&    Law  of  the  offensa 
777-78a    The  prooedora 

§  763.  How  chapter  divided.—  We  shall  condderiL  The  ]b,w 
of  the  offense;  IL  The  prooedure. 

L  Thb  Law  of  thb  Offbnsb. 

§  764.  What  and  why. —  For  the  protection  of  bastard  chil- 
dren from  the  temptation  of  their  mothers  to  conceal  their  own 
shame  by  destroying  them  at  a  private  birth,  statutes  have  been 
enacted  in  England,  Ireland,  Scotland,  and  many  of  our  states, 
making  the  concealment  of  the  birth  or  of  the  death  of  such  a 
child  by  the  mother,  though  nothing  more  appears  against  her, 
a  crime. 

Parent  statute. —  The  parent  statute  is  31  Jao.  1,  ch.  27,  pro- 
viding "  that  if  any  woman  •  ,  •  be  delivered  of  any  issue 
of  her  body,  male  or  female,  which,  being  born  alive,  should  by 
the  laws  of  this  realm  be  a  bastard ;  and  that  she  endeavor  pri- 
vately, either  by  drowning  or  secret  burying  thereof,  or  any 
other  way,  either  by  herself  or  the  procuring  of  others,  so  to 
conceal  the  death  thereof  as  that  it  may  not  come  to  light 
whether  it  were  born  alive  or  not,  but  be  concealed ;  in  every 
such  case  the  said  mother  so  offending  shall  suffer  death,  as  in 
case  of  murder;  except  such  mother  can  make  proof,  by  one 
witness  at  the  least,  that  the  child  whose  death  was  by  her  so 
intended  to  be  concealed  was  born  dead."^ 

§  765.  Later. — In  1803,  after  the  union  with  Ireland,  this 
statute  and  the  Irish  one  were  repealed  by  43  Geo.  8,  ch.  58, 
§  8.    It  was  in  1828  followed  by  9  Geo.  4,  ch.  81,  §  14;  now 

1  See,  for  expositions  of  this  statute,    New  Crim.  Pra  297 ;  ArohU  dim.  PL 
1  East,  P.  a  228;  2  Hale,  P.  C.  288;  1    A  Ev.  (19th  Lond.  ed.)  77& 
Bus& Crimes  (3d  Eng.ed.),572;  Arohb. 
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superseded  by  the  somewhat  better  drawn  provisions  of  24  and 
25  Vict,  ch.  100,  §  60. 

In  Scotland^ — the  old  law  was  superseded  by  49  Geo.  3, 
ch.  14,  providing  that  if  any  woman  '^  in  that  part  of  Great 
Britain  called  Scotland  shall  conceal  her  being  with  child  dur- 
ing the  whole  period  of  her  pregnancy,  and  shall  not  call  for 
or  make  use  of  help  or  assistance  in  the  birth,  and  if  the  child 
be  found  dead  or  be  missing,  the  mother  being  lawfully  con- 
victed thereof  shall  be  imprisoned  for  a  period  not  exceeding 
two  years."  * 

§  766.  In  England^  at  present^—  by  24  and  25  Yict.,  ch.  100, 
§  60,  "if  any  woman  shall  be  delivered,  of  a  child,  every  person 
who  shall,  by  any  secret  disposition  of  the  dead  body  of  the 
said  child,  whether  such  child  died  before,  at,  or  after  its  birth, 
endeavor  to  conceal  the  birth  thereof,  shall  be  guilty  of  a  mis- 
demeanor, etc. ;  provided  that,  if  any  person  tried  for  the  mur- 
der of  any  child  shall  be  acquitted  thereof,  it  shall  be  lawful 
for  the  jury  by  whose  verdict  such  person  shall  be  acquitted 
to  find,  in  case  it  shall  so  appear  in  evidence  that  the  child  had 
recently  been  bom,  and  that  such  person  did,  by  some  secret 
disposition  of  the  dead  body  of  such  child,  endeavor  to  conceal 
the  birth  thereof;  and  thereupon  the  court  may  pass  such  sen- 
tence as  if  such  person  had  been  convicted  upon  an  indictment 
for  the  concealment  of  the  birth."  * 

§  767.  As  common  law  with  as. —  The  date  of  the  parent 
statute  of  21  Jac.  1,  ch.  27,  is  1623,  sufficiently  early  to  be 
common  law  in  most  of  our  states.  The  Pennsylvania  judges 
do  not  include  it  in  their  list;'  but  Kilty  says  it  was  received 
in  Maryland,  and  under  it  there  were  in  early  times  numerous 
convictions.* 

§  768.  Legislation  with  us. —  Our  American  legislation  ap- 
pears to  conform,  in  the  main,  to  the  early  model  of  21  Jac.  1, 
ch.  27.    Thus,  in  Arkansas,  ^'  if  any  woman  shall  endeavor  pri- 

I  Alison,  Crim.  Law,  1S8;  Brown's  *  Report  of  Judges,  8  Binn.  595, 628. 

Case,  1  Swinton,  482.  *  Kilty,  Uep.  Stat&  172.    This  stat- 

s  Mr.  Graves  tells  us  that  this  stat-  ute  of  21  Jao.  1,  ch.  27,  was  originally, 

ute  was  framed  from  9  G^ea  4,  ch.  81,  by  its  terms,  to  be  in  force  only 

§  14>  and  10  Qeo.  4»  ch.  84,  g  17,  Irish;  "  until  the  end  of  the  first  session  of 

but  was  intended  also  to  supply  some  the  next  parliament;"  but  it  was 

defects  in  those  statutea    Oreaves,  continued  by  8  Car.  1,  ch.  4,  §  22,  and 

Crim.  Law  Acts,  84.  made  perpetual  by  16  Car.  1,  ch.  4. 
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vately,  either  by  herself  or  the  procurement  of  others,  to  con- 
ceal the  death  of  any  issue  of  her  body,  male  or  female,  that 
it  may  not  come  to  light,  although  it  cannot  be  proved  that  it 
was  murdered,  every  such  mother  shall  suffer  the  same  pun- 
ishment as  for  manslaughter."  And  it  is  added  that  this  pro- 
vision shall  not  prevent  her  being  indicted  for  the  murder  of 
"  such  bastard  child," —  by  construction  whereof  the  indictment 
for  concealment  must  allege  the  child  to  be  a  bastard.^  In 
Maine,  "  If  any  woman  is  willingly  delivered  in  secret  of  the 
issue  of  her  body,  which  would  be  a  bastard  if  born  alive,  and 
conceals  the  death  thereof,  so  that  it  is  not  known  whether  it 
was  bom  dead  or  alive,  and  was  murdered,  she  shall  be  pun- 
ished," etc. ;  and,  by  construction,  she  is  to  be  acquitted  if  the 
child  is  shown  to  have  been  bom  dead.'  While  these  statutes 
are  not  identical  in  expression,  others,  present  and  past,  vary 
more  or  less  from  them  and  from  one  another;  requiring  — 

§  769.  Caatlon  as  to  the  interpretation. —  By  reason  of  the 
diversities  of  the  statutes,'  it  is  dif9cult  to  draw  from  the  past 
decisions,  and  those  in  other  localities  than  our  own,  safe 
guides  for  our  own  future  causes.  So  that  practitioners  and 
courts  are  compelled  to  tread  cautiously  over  this  ground. 

Interpretation  specially  strict —  It  is  perceived  that  the  stat- 
ute makes  heavily  punishable  what  of  itself  is  nearly  or  quite 
innocent,  simply  because  of  its  tendency  toward  an  unproved 
wrong.  Hence  its  interpretation  is  always  specially  strict;  as, 
says  East,  writing  of  — 

SI  Jac.  Ij  ch.  £7. —  **If,"  under  this  statute,  the  woman 
^^  called  for  help,  or  confessed  herself  with  child,  she  is  not 
within  the  construction  of  the  statute ;  and  then  it  will  lie  on 
the  prosecutor  to  prove  that  the  child  was  born  alive  and  mur- 
dered. Upon  the  same  principle,  evidence  is  always  allowed 
of  the  mother's  having  made  provision  for  the  birth,  as  a  cir- 
cumstance to  show  that  she  did  not  intend  to  conceal  it 
Again,  if  the  child  be  born  before  its  time,  which  is  to  be  col- 
lected from  circumstances,  as  if  it  have  no  hair,  or  nails,  this 

1  Sullivan  v,  &.,  86  Ark.  64  tucky,  Foster  v.  Com.,  12  Bush,  87& 

>a  V.  Eirby,  57  Ma  8a    Similar  is    As  to  Texaa^  a  vl  Rupe»  41  Tax.  88L 

the    Massaohuaetts    statute.    Mass.    As  to  South  Carolina,  &  u  Love^  1 

Qen.  Stats.,  oh.  169,  g  11;  formerly    Bay,  167. 

B.  a,  oh.  180.  §  6.    Seei  as  to  Ken-       sRez  u  Douglas,  1  Moody,  48a 
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is  presumptive  evidence  that  it  was  bom  dead ;  but  it  must  be 
left  to  the  jury  upon  all  the  circumstances  of  the  case.  At  all 
events,  if  there  be  no  concealment  proved,  the  case  stands  as- 
at  common  law;  and  the  woman  is  not  put  to  the  absolute  ne- 
cessity of  proving  that  the  child  was  bom  dead.  And  even 
the  presence  of  an  accomplice  has  been  held  to  take  the  case 
out  of  the  statute."  ^    Hence, — 

§  770.  What  Is  a  conceMmentf — This  is  a  leading  question 
under  our  various  enactments.    Now, — 

Birth  or  death. —  Some  of  them  make  the  offense  consist  in 
concealing  the  ^ death,"  others  the  ^^  birth,"  of  the  child;  the 
idea  being  that  it  is  a  badge  of  murder. 

Person  present —  If  there  is  any  person  present  when  a  child 
is  born  and  dies,  there  is  no  concealment  by  the  mother,  though 
such  person  is  an  accomplice.' 

§  771.  ^^By  secret  burying,''  etc.— (Statutory  method).— 
Where  the  statute  specifies  the  method  of  concealment, —  as, 
under  9  Geo.  4,  ch.  31,  §  14,  "  by  .secret  burying  or  otherwise 
disposing  of  the  dead  body  "  (words  which  have  caused  ^^  many 
questions  "),' —  the  effect  of  the  particular  expression  should  be 
regarded.  It  was  not  necessary,  under  this  statute,  that  the  body 
should  have  been  put  in  what  was  meant  to  be  its  final  resting- 
place  ;  as,  for  example,  it  was  sufficient  where  the  woman  hid 
it  under  the  bolster  on  which  she  laid  her  head.^  There  must 
be  some  act  of  disposal;  *  a  mere  denial  is  not  enough.*  There- 
fore, if  the  woman  goes  to  a  privy  for  another  purpose,  and 
unawares  the  child  there  passes  from  her  into  the  night-soil 
and  is  suffocated,  she  does  not  commit  the  statutory  offense, 
though  she  denies  the  birth.^  And  it  is  the  same,  as  to  the 
complete  substantive  offense,  where  she  is  detected  with  the 
body  in  her  possession,  about  to  dispose  of  it.®    Where  a  girl 

1 1  East,  P.  a  22a    See  po8t,  771.  >  Foster  v.  Com.,  12  Bush,  87a 

^Ante,  §  769;  Rex  v.  Peat,  1  East,  *Beg.  v.  Tomer,  8  Car.  ^  P.  765. 

P.  C.  229.    But  see,  under  other  stat-  ^Reg.  v.  Turner,  8  Car.  A  P.  755; 

utes,  Rex  v.  Cornwall,  Russ.  &  Ry.  Reg.  u  Coxhead,  1  Car.  A  K.  628.  See 

836;  Rex  v.  Douglas,  1  Moody,  480.  Rex  v.  Cornwall,  Rus&  A  Ry.  886; 

'Greaves.  Crim.  Law  Acts,  84.  [8,  v.  Ihrig,  106  Ma  267, 17  a  W.  R. 

^Reg.i;.  Perry,  Deara  471,  478,  6  800.] 

Cox,  a  a  581;  Reg.  v.  Goldthorpe,  2  ^Rex  v.  Snell,  2  Moody  &  R.  44. 

Moody,  244,  Car.  &  M.  885;  Reg.  v.  See  Reg.  v.  Goode,  6  Cox,  (X  (X  8ia 
Famham,  1  Cox,  C.  C.  849.    And  see 
Boyles  V.  Com.,  2  a  &  R.  4a 
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puts  away  her  dead  child,  not  from  the  motive  of  concealment, 
but  through  fear  of  provoking  her  father,  and  otherwise  she 
would  have  caused  it  to  be  buried  in  the  churchyard,  she  does 
not  commit  this  offense.^  JSTor  does  she  commit  this  offense 
though  there  is  a  concealment,  if  it  is  by  some  other  person, 
without  her  privity  or  consent.* 

§  772,  ^^  Child."  —  It  has  been  deemed  that  the  contents  of 
the  womb,  to  be  a  "  child  "  within  these  statutes,  must  have 
grown  so  far  beyond  the  embryo  state  as,  in  the  natural  course 
of  things,  to  have  some  chance  of  being  born  alive,  or  living 
after  birth.  Within  which  rule  "  no  specific  limit,"  said  Erie,  J., 
"  can  be  assigned  to  the  period  when  the  chance  of  life  begins; 
but  it  may,  perhaps,  be  safely  assumed  that  under  seven  months 
the  great  probability  is  that  the  child  would  not  be  born  alive."  * 
Martin,  B.,  refused  to  yield  to  this  doctrine,  "  stating  that  he 
saw  nothing  to  limit  the  word  '  child '  in  the  statute  to  a  child 
likely  to  live  or  likely  to  die,  but  that  as  soon  as  the  foetus  had 
the  outward  appearance  of  a  child  [in  this  case  it  was  about 
the  length  of  a  man's  finger]  it  was  sufficient."  *  As  this  stat 
ute  is  to  be  construed  with  great  strictness,*  and  popularly  & 
"  child  "  is  the  offspring  after  birth  and  a  '^  foetus  "  is  the  same 
before,  it  does  not  seem  reasonable  so  to  extend  the  former 
word  by  interpretation  as  to  include  within  its  meaning  what 
is  popularly  within  the  meaning  of  the  latter  alone ;  and  by  no 
possibility  can,  on  being  expelled  from  the  womb,  become  a 
child,  but  only  a  dead  lump.* 

§  773.  Our  own  statntes^ —  it  is  seen,  conform  more  nearly 
to  these  earlier  English  statutes  than  to  the  present  one.  Yet 
it  will  be  helpful  to  see  something  on  the  latter;  namely, — 

£4  o,nd  i5  Yict. — There  have  been  a  few  cases  on  24  and  25 
Vict.,  ch.  100,  §  60,  before  quoted.^    The  endeavor  to  conceal 

^  So  the  doctrine  was  laid  down  by  earlier  English  statutes  see  Keg.  v. 

Coltman,  J.,  to  a  jury.    Beg.  v,  Mor-  Bird,  3  Car.  &  K  817;  Rex  v.  Snell, 

ris,  2  Cox,  C.  C.  489.  2  Moody  &  R.  i4;   Reg.  v.  Ash,  2 

>Rex  V.  Higley,  4  Car.  &  P.  866;  Moody  &  R  294;   Reg.  v.  Jones,  2 

Reg.  V.  Bate,  11  Cox,  C.  a  686.  Moody  &  R  295,  note;  Reg.  tx  Bell, 

>  Reg.  V,  Berriman,  6  Cox,  C.  C.  888,  2  Moody  &  R  2H  note;  Reg.  t;^  Hal- 

390.    And  see  Reg.  v.  Hewitt,  4  Fost  ton,  2  Moody  &  R  295,  note;  Rex  v. 

&  F.  1101.  Watkins,  1  Rusa  Crimes  (8d  Eng. 

4  Reg.  V.  Colmer,  9  Cox,  C.  C.  506.  ed.),  574    And  see  Com.  u  Clark,  2 

*  Ante,  §  769.  Ashm.  105. 

•  For  further  authorities  on  the  ^  Ante,  g  766. 
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the  birth  must  be  by  putting  the  child  where  it  is  deemed  not 
likely  to  be  found.  To  place  it  in  an  open  box  in  the  prisoner's 
bedroom,  and  say  where  it  is  to  the  medical  men  inquiring  for 
it,  is  not  within  the  statute.*  What  is  "  a  '  secret  disposition ' 
must,"  in  the  words  of  Bovill,  0.  J.,  concurred  in  by  the  other 
judges,  "  depend  upon  the  circumstances  of  each  particular  case. 
The  most  complete  exposure  of  the  body  might  be  a  conceal- 
.nent;  as,  for  instance,  if  the  body  were  placed  in  the  middle 
of  a  moor  in  the  winter,  or  on  the  top  of  a  mountain,  or  in  any 
other  secluded  place  where  the  body  would  not  be  likely  to  be 
found."  In  the  case  in  controversy,  "the  evidence  of  a  secret 
disposition  consisted  in  the  situation  in  which  the  body  was 
placed ;  and  it  was  a  qnestipn  for  the  jury  to  say  whether  plac- 
ing the  body  in  such  a  situation  was,  in  fact,  a  secret  disposi- 
tion of  the  body."  *  By  the  terms  of  this  statute,  the  secret  dis- 
position must  be,  not  of  the  living,  but  of  the  "  dead  body ;"  con- 
sequently, where  a  mother,  to  conceal  the  birth,  put  her  child 
alive  in  the  comer  of  a  field  to  die  from  exposure,  and  it  was 
found  dead,  she  was  held  not  to  have  committed  this  statutory 
offense,'  though  she  was  guilty  of  a  crime  at  the  common  law. 

§  774.  Within  mischief. — The  concealment  is  not  alone  suffi- 
cient, but  the  entire  case  must  come  within  the  mischief  to  be 
remedied  by  the  statute.^    Again, — 

Born  dead. —  There  is  no  need  the  child  should  have  been 
bom  alive.*  But  it  is  otherwise  under  the  Korth  Carolina  stat- 
ute, by  reason  of  its  differing  words;  while  yet  the  defendant 
has  the  burden  of  proof  to  show  that  the  child  was  still-born.* 

§  775.  Accomplices. — Under  a  considerable  part  of  the  stat- 
utes,— for  example,  the  Bhode  Island  one, — no  person  but  the 

1  Reg.  V.  Sleep,  9  Cox,  Q  a  669.  >Rex  v.  ComwaU,  Rosa  &  Ry.  836; 

And  see  Reg.  u  George,  11  Cox,  a  a  Reg.  v.  Wright,  9  Car.  &  P.  764    See 

41.  farther,  on  the  English  law,  Rex  v, 

'Reg.  V.  Brown,  Law  R.  1  Gl  C.  Maynard,  Rus&  A  Ry.  240;  Rex  v, 

244  246»     And  see  Reg:  v.  Opie^  8  Cole,  2  Leach,  1096,  8  Campu  871; 

Cox,  a  C.  882;  Reg.  v.  Clarke,  4  Fost  Rex  v.  Dobson,  1  Lewin,  48;  [Com.  v. 

&  F.  1040;  Reg.  t;.  Cook,  11  Cox,  C.  C.  Hopkins  (Ky.),  6  a  W.  R.  89a] 

642;  Reg.  V,  Nixon,  4  Fost  &  F.  1040,  ^S.v,  Joiner,  4  Hawks,  860.  Under 

note;  [S.  t;.  Conover  (N.  J.  UX  ^  ^^^™^  the  Pennsylvania   statute   of  1718^ 

L.  Mag.  288.]  concealment  of  the  death  was  evi- 

>  Reg.  V,  May,  10  Cox,  CL  C  448, 16  dence  that  the  child  was  bom  alive 

W.  R.  761,  16  Law  Times  (N.  S.),  86a  and  killed  by  the  mother.  But  under 

<Com.  t;.  Clark,  2  Ashm.  106;  1  statutes  of  1786  and  1790,  conceal- 
East,  P.  CL  228;  ante,  §  23a  ment  was  not  sufficient  evidence  to 
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mother  caa  commit  the  offense  as  principal  of  the  first  degree. 
Bat,  when  she  is  guilty,  others  may  be  guilty  as  principals  of 
the  second  degree,  or  as  accessories,  on  the  ground  of  aiding^ 
her.^  It  was  the  same  also  under  the  English  statute  of  9  G^.  4, 
ch.  81,  §  14,—  a  defect  cured  by  24  and  25  Vict,  ch.  100,  §  60.»^ 
If,  under  the  former  English  provision,  the  mother  employed 
an  accomplice  to  do  the  active  work,  she  could  be  convicted  as- 
principal  in  the  first  degree  though  not  continually  present;  as, 
though  she  remained  in  bed  while  he  buried  the  body.*  But 
where  she  was  not  personally  concerned  in  the  disposal  of  the 
body,  "you  must  show,"  said  Montague  Smith,  J.,  "thatthe^ 
child  was  taken  away  at  her  request  or  privity."  * 

§  776.  These  diseassions  —  will  be  helpful  if  carefully  ex- 
amined by  the  practitioner  in  connection  with  the  statutes  and 
decisions  of  his  own  state.  But  here,  as  under  every  other 
title  in  the  law,  it  is  impossible  for  the  elucidations  of  an  author 
to  supply  the  place  of  thought  and  circumspection  in  those 
who  use  his  book. 

IL  Thb  Pbooedubx. 

§  777.  The  indictment  —  should  duly  cover  the  statutory 
terms ;  as,  for  example,  under  such  as  those  of  24  and  25  Yict, 
ch.  100,  §  60,^  it  may  charge  that  the  defendant,  at  a  time  and 
place  stated,  being  big  with  child,  was  delivered  thereof,  and 
then  and  there  it  did  die ;  whereupon  she  did  afterward,  then 
and  there,  by  secretly  burying  its  dead  body,  endeavor  to  con 
oeal  the  birth  thereof.*    But  — 

§  778.  Mode  of  secreting. —  It  will  not  do  simply  to  say 
that  the  defendant  concealed,  etc., "  by  secreting  the  said  child ; 


n 


convict  the  mother;  there  must  also  over  (N.  J.  Im),  4  Crim.  L.  Mag.  283; 

have  been  presumptive  proof  that  S.  t;.  Stewart,  98  N.  G.  589.] 

the  child  was  bom  alive.    And  by  s.Qreaves,Crim.LawAct8»84    And 

statute  of  1794,  concealment  is  not  see,  on  this  question,  Beg.  u  Bird,  3 

conclusive  evidence  unless  the  cir-  Car.  &  K  817;  Beg.  v.  Skelton,  8  Car. 

oumstances  satisfy  the  jury  that  the  &  K  1119. 

mother  wilfully  and  maliciously  de-  'Id.;  Bex  v.  Douglas,  7  Car.  &  P. 

stroyed  the  child.    Pennsylvania  v.  644 

McKee,  Addison,  1;  [a  u  Kirby,  67  .  ^  Beg.  v.  Bate,  11  Cox,  Q  a  686, 68a 

Me.  88;  a  v.  Stewart,  98  N.  C.  589.]  ^Ante,  g  766. 

^a  u  Sprague,  4  B.  L  357;  Bex  v.  <Archb.Crim.PLA;Ev.(19thLond. 

Douglas,  7  Car.  &  P.  644.  See  Beg.  t;.  ed.)  778;  Id.  (10th  Lend,  ed.)  485;  com- 

Wright^  9  Car.  &  P.  754;  \S,  u  Con-  pare  with  cases  cited|K>«^,  §§  778, 779. 
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for,  as  the  offense  is  committed  only  by  overt  acts,  they —  that 
is,  the  manner  of  the  secreting  —  must  be  averred.  The  word 
"  secreting "  indicates  merely  a  conclusion  of  law.*  Yet,  on 
the  other  hand,  it  has  been  held  under  the  Pennsylvania  stat- 
ute, contrary  to  this  which  is  believed  to  be  the  better  view, 
that  the  indictment  need  not  say  in  what  manner  or  by  what 
acts  the  mother  endeavored  to  conceal  the  death.* 

§  779.  Averring  death. —  As  the  concealing  of  a  living  child 
is  not  within  these  statutes,  the  death  must  in  some  way  be 
averred.*  But  whether  it  occurred  before,  at,  or  after  the 
birth  need  not  be  specified.^  It  has  been  adjudged  sufficient 
to  say  that  the  defendant  afterwards,  etc.,  ^^  the  said  infant 
having  on  the  day  and  year  aforesaid  died,  did  endeavor,"  etc.* 

§  779a,  Prima  facie  case. —  Only  a  prima  fade  case  is  re- 
quired to  appear  in  allegation.  Matter  of  defense  need  not  be 
negatived.* 

§  780.  Evidence. —  "  The  prosecutor,'' said  Eogers,  J., "  must 
prove  the  birth  of  the  child,  its  death,  an  endeavor  to  conceal 
its  birth,  and  that  if  born  alive  it  would  be  a  bastard."'  But 
the  proofs  required  will  vary  somewhat  with  the  statute. 

Bastardy. —  The  evidence  of  bastardy  was,  in  one  case,  that 
the  defendant  had  said  to  a  witness  "  she  had  never  told  any 
one  but  the  father  of  the  child,  and  he  was  a  long  way  in  the 
country,  his  name  was  Thomas  Harris,  and  he  had  lately  got 
married."  Littledale,  J.,  instructed  the  jury  that  this,  if  be- 
lieved, was  sufficient.* 

Corpus  delicti. —  Clear  identification  of  the  body,  the  same 
as  in  murder,*  has  been  deemed  important,** 

Verdict. —  A  verdict  of  "guilty  of  concealment  in  manner  and 
form  as  she  stands  indicted  "  is  insufficient,  because  it  does  not 
pass  upon  the  question  whether  or  not  the  child  was  a  bastard.^* 

^Foster  v.  Com.,  12  Bu8h,878 ;  Reg.  v.  »  Boyles  v.  Com.,  2  a  &  R.  4a 

Hounsell,  2  Moody  &  K  292;  Reg.  v.  *a  v.  Rupe,  41  Tex.  3a 

Coxhead,  1  Car.  &  K.  628.  Douglass  v.  Com.,  8  Watts,  535. 

^Boyles  v.  Com.,  2  a  &  R.  40.  And  see  Rex  v.  Poulton,  5  Car.  &  P. 

•Rex  V.  Davis,  1  Russ.  Crimes  (8d  329;  Pennsylvania  v.  McKee,  Addi- 

Eng.  ed.),  574;  Perkins*  Case,  1  Lewin,  son,  1, 2. 

44;  Douglass  v.  Coul,  8  Watts,  585.  «  Rex  v.  Poulton,  supra. 

*  Perkins'  Case,  supra;  Reg.  v.  Cox-  •  Crim.  Pra,  I,  §g  1056-1060, 

head,  1  Car.  &  K.  623;  [a  v.  Ellis,  43  "  Reg.  v.  Williams,  11  Cox,  Q  C  684 

Ark.  98;  S.  v.  White,  76  Ma  96;  a  v.  "  Boyles  v.  Com.,  2  a  &  R.  40. 
Ihrig,  106  Mo.  267,  17  a  W.  R  300.] 
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CHAPTER  XLVIL 

CARRYING  WEAPONa 

781,  782.    Introdnction. 
788-703.    Law  of  the  offense. 
794r-80L    The  prooedura 

§  781.  How  this  discasslon. —  The  statutes  on  the  subject  of 
this  chapter  are  namerous  and  diverse  in  their  terms.  There- 
fore it  will  be  profitable  to  direct  attention  only  to  leading  doc- 
trines, and  cite  the  authoritied ;  assuming  that  the  reader  has 
before  him  the  statutes  and  decisions  of  his  own  state. 

§783.  How  chapter  diTided. —  We  shall  consider,  L  The 
law  of  the  offense ;  II.  The  procedure. 

L  The  Law  of  thb  Offensb. 

§  783.  Statute  of  Northampton. —  The  parent  statute  on 
this  subject  is  that  of  Northampton,  2  Edw.  8,  ch.  8,  A.  1).  1828. 
It  provides  that  ^'  no  man,  etc.,  except  the  king's  servants  in 
his  presence,  and  his  ministers  in  executing  of  the  king's  pre- 
cepts, or  of  their  office,  etc.,  be  so  hardy  to  come  before  the 
king's  justices  or  other  of  the  king's  ministers  doing  their  of- 
fice, with  force  and  arms,  nor  bring  no  force  in  affray  of  the 
peace,  nor  to  go  nor  ride  armed  by  night  nor  by  day,  in  fairs, 
markets,  nor  in  the  presence  of  the  justices  or  other  ministers, 
nor  in  no  part  elsewhere,  upon  pain,"  etc.,  making  the  offense* 
a  misdemeanor.^ 

With  U8. —  Notwithstanding  the  early  date  of  this  statute, 
we  have  no  evidence  that  it  was  accepted  as  common  law  in 
our  colonies.*    But, — 

iFor  the   interpretations  of  this  port  of  Judges,  8  Binn.  5d9, 610.    Bat, 

statute,  see  1  Hawk.  P.  C.  (Curw.  ed.)  in  reason,  it  would  seem  adapted  to 

488,  §  4  ef  9eq,  the  wants  of  every  oivilized  com- 

> Kilty  deems  it  not  "applicable  to  munity,  and  fully  within  the  prin- 

the   circumstances  of  the  people.**  ciples  on  which  the  early  English 

Kilty,  Rep^  Stata  8L    The  Pennsyl-  statutes  were  reoeiyed  in  the  colonies, 
▼ania  judges  do  not  mention  itt    Be- 
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OH.  XLVII.]  OABBYING  WEAPONS.  [§§  784-786. 

§  784.  Going  armed  with  dangerous  weapons^  at  common 
law. —  Whatever  we  may  deem  of  this  statute,  the  leading  of- 
fense punishable  by  it,  namely,  riding  or  going  about  armed 
with  dangerous  or  unusual  weapons  to  the  terror  of  the  people, 
was  always  indictable  under  the  common  law  of  £ngland,^ 
and  it  has  become  a  part  of  the  common  law  of  our  states.' 
And  — 

§  785.  Same  nnder  statutes. —  This  common-law  offense  has 
also  been  extended,  regulated  and  confirmed  by  statutes  in 
some  of  our  states.'    But, — 

§  786.  ^^  Secret/*  ^^  concealed/'  etc.—  Generally  in  the 
states  which  have  legislated  on  the  subject,  the  simple  carrying 
of  the  weapon,  without  reference  to  whether  it  is  open  or  con* 
cealed,  or  to  the  terror  of  people  or  not,  is  prohibited ;  *  or  else 
the  inhibition  is  limited  to  the  "  secret "  or  "  concealed  '*  car- 
rying.  The  object  sought  is  the  protection  of  the  community.* 

Farms  of  statutes. —  The  statutory  terms  are  numerous  and 
varying.  Thus,  in  Indiana  they  were  at  one  time,  "  wear  or 
carry  any  dirk,  pistol,  sword  in  a  cane,  or  other  dangerous 
weapon  concealed."  •  Then  they  were  changed  to  "  every  per- 
son, not  being  a  traveler,  who  shall  wear  or  carry  any  dirk, 
pistol,  bowie-knife,  dagger,  sword  in  cane,  or  any  other  dan- 
gerous or  deadly  weapon  concealed,  or  shall  carry  or  wear  any 
such  weapon  openly,  with  the  intent  or  avowed  purpose  of  in- 
juring his  fellow-men."^  In  Alabama  we  have:  "Any  person 
who,  not  being  threatened  or  having  good  reason  to  apprehend 

14  BL  Com.  149;  1  Hawk.  P.  a  >Nunn  vi  a,  1  Kelly,  243;  a  u 

(Ourw.  ed.),  p.  488.  g  4;  Knight's  Case,  Bentley,  6  Lea,  205.    The  foUowing 

8  Mod.  117,  Comb.  88.    [But  picking  dases  are  under  statutes  relating  to 

up  and  holding  in  one's  hands  for  a  the  oarrying  of  arms  by  negroes  and 

few  moments  and  then  replacing  is  slaves:  a  v,  Harris,  6  JoneB(N.  C),448; 

not  a  carrying.    Brooks  v.  a,  16  Tex.  a  v.  Hannibal,  6  Jones  (N.  C),  57;  a 

Api  88.    Nor  finding  in  the  road  and  v.  Chavers,  5  Jones  (N.  G.),  11;  [a  v. 

taking  hom&    Mangum  v,  a,  16  Tex.  Johnson,  16  a  C.  187;  Driggers  v,  a 

Apb  862.    See  also  Presser  v.  a,  19  (Ala.),  26  a  R.  612.] 

Tex.  Ap^  62,  58  Am.  R  888.    And  it  ^Dycus  u  a,  6  Lea,  684. 

is  a  continuing  act,  so  that  having  on  ^  Haynes  v,  a,  6  Humph.  120;  Evins 

a  pistol  at  two  different  houses  within  v,  a,  46  Ala.  88. 

a  short  space  of  time  on  the  same  *a  v.  Duzan,  6  Blackt  81. 

evening  is  only  one  offense.    Smith  ^  Bicknell,  Grim.  Pr.  897,  referring 

V,  a,  79  Ala.  257.]  to  Laws  1859,  p.  129;  2  G.  &  H.  480; 

sa  V.  Huntly,  8  Ir&  418,  [40  Am.  [Pluman  v.  a,  135  Ind.  808,  84  N.  E. 

D.  416;]  a  VI  Roten,  86  N.  a  70t  R.  96a]  And  see  Haynes  tsi  a,  9upra, 
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§§  787-7886^.]   OFFENSES  MOBB  PUBBLT  STATUTOBY.     [bOOK  VI. 

an  attack,  or  traveling,  or  setting  oat  on  a  journey,  carries  con- 
cealed about  his  person  a  bowie-knife,  or  any  other  knife  or  in- 
strument of  a  like  kind  or  description,  or  a  pistol,  or  fire-arms 
of  any  other  kind  or  description,  or  an  air-gun."  *  Some  of  the 
interpretations  are  — 

§  787.  ^^  Carries  *'— ^^  Conceals.*'— Under  the  Alabama  stat- 
ute,  said  Rice,  C.  J.,  "the  word  *  carries'  was  used  as  a  syno- 
nym of  *  bears;'  and  the  word  *  concealed'  means  wilfully  or 
knowingly  covered  or  kept  from  sight.  Locomotion  is  not  es- 
sential to  constitute  a  carrying  within  the  meaning  of  that  sec- 
tion." So  that  one  who,  being  in  another's  room  with  several 
persons,  has  in  his  vest  pocket,  out  of  sight,  a  pistol,  commits 
the  offense.'  And  it  is  no  excuse  for  a  defendant  that,  at  other 
times  than  the  one  in  question,  he  carried  the  weapon  openly; 
and  such,  indeed,  was  his  habit.'  A  weapon  hid  from  ordinary 
observation  is  concealed,  though  it  may  be  discovered  on  close 
scrutiny.*    On  the  other  hand, — 

§  788.  Partly  hidden. —  Though  the  weapon  is  partly  hid- 
den, yet  if  it  is  exposed  so  far  as  to  enable  every  one  plainly  to 
see  what  it  is,  there  is  not  a  concealment  within  this  statute.^ 
But,  in  different  words,  the  Florida  enactment  makes  it  pun- 
ishable "  to  carry  arms  of  any  kind  secretly  on  or  about  their 
person,  etc.  Provided,  that  this  law  shall  not  be  so  construed 
as  to  prevent  any  person  from  carrying  arms  openly  outside  of 
all  their  clothes."  And  this  provision  is  held  to  be  violated  by 
80  carrying  the  weapon  partly  concealed.* 

§  788a.  Statutory  exemptions. —  Among  the  exemptions 
specified  in  the  statutes,^  from  their  general  terms,  are  such  as 
that  the  person  is  a  — 

Traveler  —  On  journey. —  " Traveling'*  implies  the  going  of 
some  distance  —  but  no  exact  distance  can  be  defined;  it  may 
be  short" — from  home,  beyond  the  circle  of  one's  immediate 

1  Lockett  V.  a,  47  Ala.  42.   And  see  ^Stockdale  v.  a,  82  Ga.  225;  Killet 

Owen  V.  a,  81  Ala.  387.  v.  a,  82  Ga.  292;  [S,  v.  Reams,  121 N.  a 

3  Owen  V,  a,  81  Ala.  887,  889.  Fur-  650,  27  a  £.  R.  1004;  Smith  v.  a,  95 
ther  as  to  what  is  a  carrying,  see  Ala.  71, 11  a  R  71;  Ramsey  v.  a,  91 
Page  V,  a,  8  Heiak.  198,  note.  Ala.  29,  8  a  R.  568;  Williams  v.  Com., 

•Washington  t\ a,  86Ga.  242.  And  18  Ky.  L.  R.  668, 87  a  W.  R.  680.] 

see  Hicks  v.  Ck)m.,  7  Grat  597.  *  Sutton  v,  &.,  12  Fla.  185;  [a  v. 

4  Jones  V.  a,  51  Ala.  16;  a  u  Roten,  Bios,  87  La.  An.  259.] 
86  N.  a  701;  Carr  v.  a,  84  Ark.  448,  ^Ante,  §  786. 

[36  Am.  R.  15.]  <  Lockett  u  a,  47  Ala.  42;  [Hath- 
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CH.  XLVII.]  OABSYINQ   WEAPONS.  [§  788J. 

acqnaintnnces.^  A  man  on  his  daily  return  from  his  place  of 
business  in  the  city  to  his  home  in  the  country  is  not  a  traveler.' 
But  one  is  such  who  is  taking  a  two  days'  journey  on  a  river 
raft,*  or  is  passing  through  the  county  at  the  rate  of  ten  miles 
a  day  with  cattle  for  a  distant  market.*  Not  every  going  from 
home  is  a  "journey,"*  nor  does  every  pause  by  a  traveler  on 
his  way  suspend  his  journey.  The  question  is  a  mixed  one  of 
intent  and  acts.*  The  protection  to  a  traveler  on  his  journey 
extends  over  the  whole  time;  namely,  from  the  setting  out  to 
the  return.^ 

§788b.  "Threatened''  — (Self-defense).— The  statutory 
terms  exempting  persons  who  are  "  threatened,"  or  are  other- 
wise acting  in  self-defense,  differ;  and  they  require  no  special 
explanations.*  Though  one  has  been  threatened,  if  he  carries 
the  weapon  for  offense,  intending  to  make  or  provoke  an  at- 
tack, he  is,  by  construction,  not  within  the  exemption.*  The 
right  to  carry  the  weapon  will  not  extend  to  one  having  no  rea- 

oote  V.  a,  55  Ark.  181,  14  Crim.  U  &.  (Tex.  Or.  K\  81  a  W.  R  646;  Price 

Mag.  237, 17  a  W.  R.  721.]  v.  a  (Tex.  Cr.  R.),  81  a  W.  R  880.] 

1  Qholson  t;.  a,  68  Ala.  519,  [25  Am.  ^  Coker  v.  a,  68  Ala.  95.    See  also, 

R  652;  Lott  v.  a,  122  Ind.  898,  24  as  to  the  subject  of  this  paragraph, 

N.  R  R  156;  McGuirk  v.  a,  64  Misa  MaxweU  v.  a,  88  Tex.  170;  Bks  parte 

209, 1  a  R  108;  Darby  v.  a,  28  Tex.  Boland,  11  Tex.  Ap.  159;  Chaplin  v, 

Ap.  408,  6  a  W.  R  90;  McCauley  n  a,  7  Tex.  Ap^  87;  [Be  Lee,  46  Fed.  R 

a  (Tex.  Cr.  R),  45  a  W.  R  576;  Stan-  59, 18  Crim.  L.  Mag.  719;  Campbell  t;. 

field  V.  a  (Tex.  Cr.  R),  84  a  W.  R  a,  28  Tex.  Api  44^  11  a  W.  R  882; 

116;  Davis  v.  a,  45  Ark.  586;  Goes  v.  West  v.  a,  26  Tex.  Api  99,  9  a  W.  R 

a  (Tex.  Cr.  R),  40  a  V^.  R  725.]  485;  Ratigan  v.  a  (Tex.  Cr.  R),  26  a 

2EsIava  v.  a,  49  Ala.  855.    [But  W.  R  407;  Thomas  v.  a,  87  Tex.  Cr. 

spending  three-fourths  of  his  time  R  — ,  88  S.  W.  R  1011;  Scott  v,  S., 

between  home  and  his  business  at  a  118  Ala.  106,  21  a  R  855;  Dooley  v. 

long  distance  makes  him  a  traveler,  a,  89  Ala.  90,  8  a  R  528;  Strictland 

Burst  V.  a,  89  Ind.  188.]  n  a,  38  Tex.  Cr.  R  — ^,  28  a  W.  R 

« Baker  v.  a,  49  Ala.  850;  [  Skeen  466;  Suddith  v.  a,  70  Misa  250, 11  a  R 

V.  a  (Tex.  Cr.  R),  80  a  W.  R  218;  680.] 

Chambers  v,  &,  (Tex.  Cr.  R),  80  a  W.  8  Hardin  v.  a,  68  Ala.  88;  Shorter 

R  857.]                                                 .  t;.  a,  68  Ala.  129;  Smith  v,  a,  69  Ind. 

4Rioe  u  a,  10  Tex.  Ap.  28a  140;  Polk  v.  a,  62  Ala.  287;  a  v,  Carl- 

A  Smith  V.  a,8Hei8k.  511;  [Shelton  ton,  48  Vt  686;  Bailey  v,  Coul,  11 

V.  a,  27  Tex.  Ap.  448, 11  a  W.  R  45a]  Bush,  688;  Hopkins  v.  Com.,  8  Bush, 

*Carr  v.  a,  84  Ark.  448,  [86  Am.  R  480;  a  v.  Speller,  86  N.  C.  697. 

15;  BaU  v.  &,  (Tex.  Cr.  R),  48  a  W.  •  Stroud  v.  a,  55  Ala.  77;  [Brown  v. 

R  992;  Eubanks  v.  B.  (Tex.  Cr.  R),  a  (Tex.  Cr.  RX  29  a  W.  R  1079;  Col- 

40  a  W.  R  725;  Stilley  v,  a,  27  Tex.  Her  v,  a,  68  Ala  499;  Bemey  «.  a,  69 

Api  445,  11  a  W.  R  458;  Lawson  v.  Ala.  28a] 
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§§  788{?,  789.]      OFFENSES  MOBE  PUEELT  8TATUT0BY.  [bOOK  VI. 

8011  to  apprehend  an  attack  in  the  particular  circumstances^ 
however  it  might  be  in  others.* 

§  788c.  OflBeers  and  oflBeial  places. —  There  are  statutory  ex- 
ceptions in  favor  of  the  carrying  of  weapons  by  officers  and  in 
official  places,  requiring  no  special  explanations.'  And  there 
are  statutes  against  carrying  them  in  these  and  other  specified 
places.* 

§  789.  Motive  and  exemptions  by  constraction. —  One,  to 
be  punishable  under  this  statute,  must  intentionally  do  what 
it  forbids,  with  any  superadded  evil  intent  which  it  specifies. 
And  doing  this  with  such  intent,  and  no  more,  he  commits  the 
offense.^  Hence,  for  example,  it  is  no  defense  that  the  motive 
for  carrying  the  weapon  was  merely  to  exhibit  it  as  a  curiosity.* 
And,  in  general,  a  reasonable  occasion  for  carrying  it,  of  a  sort 
not  within  the  statutory  exemptions,  will  not  avail  one  who  has 
intentionally  violated  the  prohibiting  letter  of  the  statute.*  Nor 

iChatteaux    v.   S.,   52  Ala.   888;  &  v.  Wilforth,74Ma538;  Crim.Law, 

[Strother  v.  S.,  74  Miss.  447,  21  a  B.  II,  §  809a;  [Burns  v.  a,  86  Tex.  Cr.  R. 

147;  Brownlee  n  a,  85  Tex.  Cr.  R.  601,  88  a  W.  R.  204;  Strej  t\  a  (Tex. 

218,  82  a  W.  R.  1048;  Coleman  v.  a,  Cr.  R),  40  a  W.  R.  007;  a  v.  Hayne, 

28  Tex.  Ap.  178, 12  a  W.  R.  590;  a  u  88  N.  a  625.] 

Barnett,  84  W.  Va.  74, 11  a  K  R.  785;  «  Crim.  Law,  I,  gg  848-845;  ante, 

Davenport  v.  a,  85  Ala.  886,  5  a  R.  §  182;  Morton  v.  a,  46  Qa.  292;  Cut- 

576;  Alexander  v,  a,  27  Tex.  Ap.  588,  singer  v.  a,  7  Bush,  892;  [Straham  v. 

11  a  W.  R  628;  McGuirk  v.  a,  64  a,  68  Miss.  847,  8  a  R  844;  a  v- 

Misa  209,  1  a  R  108;  Short  v.  a,  25  Chippey,  0  Houst  (Del.)  588,  80  Atl. 

Tex.  Ap.  879,  8  a  W.  R  882;  PhiUips  R  488;  a  v.  Pollock,  49  Ma  Ap.  445.] 

V.  a  (Tex.  Cr.  R).  80  a  W.  R  1063;  » Walls  v.  a,  7  Blaokfc  572L  [Contra, 

Reach  v.  a,  94  Ala.  118,  11  a  R  414;  a  v.  Murray,  89  Ma  Ap.  127;  8,  v. 

O'Neal  V.  a,  82  Tex.  Cr.  R  42,  22  a  Roberts,  89  Ma  Ap.  47;  a  v.  Larkin, 

W.  R  25.]  24  Ma  Ap.  410;  Barkley  v.  a,  28  Tex. 

2  0'Conner  v.  a,  40  Tex.  27;  Car-  Ap.  99, 12  a  W.  R  495;  Truax  v.  a, 

michael  v.  a,  11  Tex.  Ap.  27;  Beasley  14  Ey.  L^  R  299.] 

u  a,  5  Lea,  705;  Gayle  v,  a,  4  Lea,  « Reynolds  «.  a,  1  Tex.  Ap.  616;  a 

466;  Horn  v.  S.,  6  Lea,  885;  Brewer  tJi  Speller,  86  N.  Q  697;  Preston  v,  a, 

V.  a,  6  Bax.  446;  Miller  u  a,  6  Bax.  68  Ala.  127;  Livingston  v.  a,  8  Tex. 

449;  Snell  v.  a,  4  Tex.  Ap.  171;  Will.  Ap.  74;  Cutsinger  «.  a.  mpra;  a  r. 

lams  V.  a,  42  Tex.  466;  Featherston  Martin,  81  La.  Aa  849;  Titus  «.  a,  42 

V.  a,  85  Tex.  Cr.  R  612,  84  a  W.  R  Tex.  578;  Carroll  r.  a,  28  Ark.  99.  [18 

276;  Corley  v.  a  (Tex.  Cr.  R),  88  a  Am.  R  58a]    See  Moorefield  v.  a,  5 

W.  R  975;  Munn  v.  a  (Tex.  Cr.  R),  Lea,  848;  Waddell  u  a,  87  Tex.  854; 

88  a  W.  R  977;  Walker  v.  Lea,  47  Christian  v.  a,  87  Tex.  475;  HUliard 

Fed  R  695;  Clayton  v.  S.,  21  Tex.  Ap.  v.  a,  87  Tex.  8oa    [ContrOy  Blair  v. 

848;  a  V.  WUliams,  72  Misa  992,  18  a,  26  Tex.  Ap.  887,  9  a  W.  R  890; 

a  R  486.]  Sanderson  v.  a,  28  Tex.  Ap.  520,  5  a 

•Summerlin  v.  a,  8  Tex.  Ap.  444;  W.  R  138;  a  v.  Gilbert,  87  N.  G  527, 
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OH.  XLTII.]  OASBTINa  WEAPONS.  [§§  790-792. 

will  it  avail  him  that  the  carrying  was  on  his  own  premises,^ 
unless  the  statute  has  this  exception.' 

§  790.  Bowie-knife  or  ^Hike  kind."— Under  the  words 
"  bowie-knife  or  knife  or  instrument  of  like  kind  or  descrip- 
tion/' indicating  the  forbidden  weapon,  a  knife  in  some  of  its 
essential  particulars  like  a  bowie-knife  is  included,  but  not  one 
all  the  essential  particulars  whereof  are  different.* 

Fire-arms. — A  "  fire-arm  "  has  been  defined  to  be  "  a  weapon 
acting  by  the  force  of  gunpowder."    It  includes*  a — 

§  791.  Pistol.— A  "  pistol,"  to  be  within  the  statute,  need 
not  be  loaded.*  All  its  essential  parts  must  be  in  possession ; ' 
but,  as  they  can  be  readily  adjusted,  they  need  not  be  put  to- 
gether.' By  what  appears  to  be  the  better  opinion,  if  it  has 
no  mainspring  or  only  a  broken  one,  and  if  it  cannot  be  dis- 
charged in  the  ordinary  way,  yet  can  be  by  a  match,  it  is  still 
a  pistol  within  the  statute,^  though  the  contrary  was  once  held.' 

§  792.  Constitntionallty  of  these  statutes:  — 

Under  United  States  constitution. —  The  provision  which,  if 
any  in  the  United  States  constitution,  governs  this  question, 

42  Am.  R.  518;  S.  v.  Harrison,  98 N.  C.  R.  404;  Jones  u  a,  55  Ark.  186, 17  a 

605;  Rives  v.  a  (Tex.  Cr.  R.),  40  a  W.  W.  R.  710;  Kaupin  ix  a,  89  Tenn. 

R.  488;  ZoUcoffer  v.  a  (Tex.  Cr.  R.X  867.] 

48  a  W.  R.  992.]  s  Sean  «i  a,  88  Ala.  847;  [Brewer 

1  Dycus  V.  a,  6  Lea,  584;  CarroU  v,  v.  8.,  118  Ala.  106, 21  a  R.  855.] 

a,  supra;  [S.  v.  Pigford,  117  N.  C.  <  Atwood  u  a,  58  Ala.  508,  opinion 

748,  28  a  K  R.  182;  Ross  v.  S.  (Tex.  by  BriokeU,  C.  J. 

Cr.  R),  45  a  W.  R.  489;  Nichols  v.  »a  v.  Duzan,  6  Blaokf.  81;  [a  tJ. 

a  (Tex.  Cr.  R),  45  a  W.  R.  494;  Bollis,  78  Misa  57, 19  a  R.  99.] 

Moss  V.  a,  65  Ark.  868,  45  a  W.  R  «Cook  v.  a,  11  Tex.  Ap.  19. 

987;  a  V.  Perry,  120  N.  G  580,  26  a  ?  Hutchinson  v.  a,  62  Ala.  8,  [84 

E.  R  580.]  Am.  R.  1;  Redus  u  a,  82  Ala.  58.  2 

>  Baird  v.  a,  88  Tex.  599.  [Common  a  R  718;  Crawford  v.  a,  94  Ga.  772, 

stairway  to  office  building  not  within  21  a  K  R  992.] 

the  statute  creating  exception.  Clark  >  Williams  u  a,  61  GkL  417,  [84  Am. 

V.  a,  49  Ark.  174^  4  a  W.  R.  658;  R.  102;]  Atwood  v.  8.,  58  Ala.  508; 

Short  V.  a,  25  Tex.  Ap  879,  11  a  [Redus  v.  8,  82  Ala.  58,  2  a  R.  713; 

W.  R  882;  a  v.  Hewell,  90  N.  C.  705;  Crawford  v.  a,  94  Ga.  772,  21  a  R 

Farley  v,  a,  72  Ala.  17a    Nor  to  la-  R  992.] 

borer  on  land  of  another,  a  v.  Terry,  >  Evins  u  a,  46  Ala.  88,  89.    Fur- 

93  N.  d  585,  58  Am.  R  472;  Kinkead  ther  as  to  what  is  a  pistol,  see  Barton 

V.  a,  45  Ark.  536;  Ross  v.  a  (Tex.  v.  a,  7  Bax.  105;  Holland  v.  a,  83 

Cr.  R),  28  a  W.  R  1068;  Page  v.  8.  Ark.  560;  Puryear  v.  a,  44  Ga.  221; 

(Tex.  Cr.  R),  25  a  W.  R  774;  Ball  [Underwood  u  a  (Tex.  Cr.  R),  29  a 

V,  a  (Tex.  Cr.  R),  25  a  W.  R  627;  W.  R  777.] 
Lemmon  v.  a,  50  Ark.  559,  20  3.  W. 
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is  that  **  a  well-regulated  militia  being  necessary  to  the  se- 
curity of  a  free  state,  the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed."  ^  It  is  among  the  older  amend- 
ments, most  ^  of  which  are  held  to  be  restrictions  on  the  na- 
tional power,  and  not  to  bind  the  states.'  This  one  is  declaratory 
of  personal  rights,  so  also  are  some  of  the  others  which  are 
adjudged  not  to  extend  to  the  states;  and,  contrary  perhaps 
to  some  former  views,  it  is  now  settled  in  authority  that  this 
provision  has  no  relevancy  to  state  legislation.^    Still, — 

§  793.  Under  state  constltations. —  The  same  guaranty  to 
the  people  of  the  right  '^  to  keep  and  bear  arms "  is  largely 
found  in  our  state  constitutions ;  in  some  of  them,  in  these  words 
alone,  and  in  others  more  or  less  qualified.  In  reason,  the  keep- 
ing and  bearing  of  arms  has  reference  only  to  war,  and  possibly 
also  to  insurrections  wherein  the  forms  of  war  are  as  far  as 
practicable  observed ;  yet  certainly  not  to  broils,  bravado  and 
tumult,  disturbing  the  public  repose,  or  to  private  assassination 
and  secret  revenge.  Kor  are  these,  in  the  language  of  the  con- 
stitutional provision  now  under  consideration,  "  necessary  to 
the  security  of  a  free  state."  Nor  yet  are  dirks,  bludgeons, 
revolvers,  and  other  weapons  which  are  not  used  in  war,  "arms." 
Moreover,  there  is  no  species  of  property,*  and  no  private  right, 
the  "  keeping  "  and  "  bearing  "  of  which  may  not  be  regvlated^ 
by  legislation  for  the  public  good.    Hence,  in  reason,  statutes 

^  Const  U.  &  Amendm.,  art  3.  ^U.  &  u  Cruikshank,  02  U.  S.  542; 

*  Justices  u,  Murray,  9  Wall  274  Andrews  u  &,  8  Heisk.  165,  [8  Am.  R. 

sCrim.  Lavir,  I,  §§  946,  981;  Crim.  8;]  Fife  v,  a,  81  Ark.  455,  [25  Am.  R 

Pra,  I,  §§  64, 145,  261,  801,  891;  Bar-  55a]    See  Nunn  t;.  a,  1  KeUy,  243; 

ron  u  Baltimore,  7  Pet  248,  247 ;  Liy-  Stockdale  u  a,  82  Ga.  225 ;  a  «.  Jumel, 

ingston  v.  New  York,  8  Wend.  85;  a  18  La.  An.  899.    [Nor  is  statute  in 

V,  Shumpert,  1  a  GL  85;  a  v.  Ander-  oonflict  with  United  States  consti- 

son,  80  La.  Aa  557;  a  v.  Wells,  46  tution,  Fourteenth  Amendment  in 

Iowa,  662;  North  Missouri  R  R.  Ca  abridging  priyileges  and  immunities 

V.  Maguire,  49  Ma  490,  [8  AnL  R.  141 ;]  of  citizens  of  the  United  States.  Mil- 

Presoott  V.  a,  19  Ohio  St  184,  [2  Am.  ler  u  Texas,  158  U.  a  585, 88  Law.  ed. 

R.  888;]  Colt  v.  Eves,  12  Conn.  248;  812, 14  Sup.  Ct  874    Even  though  it 

James  v.  Com.,  12  a  &  R.  220;  Barker  discriminates   between   persons   of 

V.  P.,  8  Cow.  686,  [15  Am.  D.  822;]  good  character  and  those  not  of  good 

Reed  v.  Rice,  2  J.  J.  Mar.  44,  [19  Aul  character,  a  v.  Workman,  85  W.  Va. 

D.  122;]  a  V.  Paul,  5  R.  L  185;  a  v.  867, 14  a  R  R  7, 14  L.  R.  A.  600;  a  vi 

KeeraA,  5  R  L  497;  Boyd  v.  EUis,  11  Shelby,  90  Ma  802.] 

Iowa,  97;  Com.  u  Hitchings,  5  Gray,  ^  Com.  v.  Tewksbury,  11  Met  55^ 

482,  485.    See  Campbell  v.  a,  11  Ga.  «  Post,  %  989;  Lewis  v.  a,  2  Tex.  Ap^ 

858;  U.  a  v.  Rhodes,  1  Abb.  (U.a)2a  26;  Wilson  v.  a,  88  Ark.  557,  [84  Am. 
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like  those  explained  in  the  foregoing  sections  do  not  violate 
any  of  our  constitutions ;  and  so,  with  some  differences  in  the 
form  of  the  argument  and  limitations  of  the  doctrine,  our  courts 
generally  hold ;  *  though  there  are  opinions  in  dissent.* 

11.  Thb  Pbooxdubb. 

§  794.  Course  of  disenssion. — We  shall  consider,  first,  the 
indictment;  secondly,  the  evidence. 

First.  The  indictment:  — 

Follow  statute, —  In  general,  the  indictment  for  this  offense 
is  simply  required  to  cover  duly,  with  time  and  place,*  all  the 
material  statutory  terms,  and  it  need  not  be  expanded  beyond.^ 
Thus,— 

§  795.  ^^  Carry.'*  —  If  the  statutory  word  is  "carry,^  it  is 
ill  to  say  that  the  defendant  ^'did  have  about  his  person"  the 
weapon.*    But, — 

Loaded. —  Under  a  statute  making  punishable  one  "  who, 
having  or  carrying  a  deadly  weapon,  shall  exhibit  the  same  in 
a  rude,  angry,  or  threatening  manner,"  an  indictment  for  thus 
exhibiting  a  pistol  need  not  allege  that  it  was  loaded.*  More- 
over,— 

Name  of  person  terrified. —  Where  the  thing  inhibited  is  the 
carrying  of  the  weapon  to  the  terror  of  any  person,  an  indict- 
ment is  good  which  simply  charges  that  the  defendant  carried 
it  '^  to  the  fear  and  terror  of  certain  persons,"  not  mentioning 

R.  52;]  S.  V.  Buzzard,  4  Pike,  18;  S.  v.  city  when  not  opposed  to  statutea 

Speller,  86  N.  Q  697 ;  Edmonds  v.  Ban-  Re  Cheney,  90  CaL  dl7, 9  Pao.  R.  482.] 

bury,  28  Iowa,  267,  [4  AnL  R  177.]  *  Bliss  v.  Com.,  2  Litt  90,  [18  Am.  IX 

i  Fife  V.  a,  31  Ark.  455,  [25  Am.  R.  251]    See  Ely  u  Thompson,  3  A.  K. 

556;]  Andrews  u  S.,  8  Heisk.  165,  [8  Mar.  70;  Jennings  t?.  S.,  5  Tex.  Ap. 

Am.  R  8;]  English  u  a,  85  Tex.  478,  298;  Leatherwood  v.  a,  6  Tex.  Ap. 

[14  Am.  R  874;]  Lewis  v.  a,  tupra;  244;  Wilson  v.  a,  88  Ark.  567. 

a  u  Wilbum,  7  Bax.  57;  Cockrum  v.  «Bex  u  Silcot,  8  Mod.  280.    And 

a,  24  Tex.  894;  Wright  v.  Com.,  77  Pa  see  Rex  v.  Pursey,  12  Mod.  485. 

St.  470;  Hill  v.  S.,  58  Ga.  472;  Owen  «  Pickett  v.  a,  10  Tex.  Ap.  290, 291; 

V.  a,  81  Ala.  887;  a  V.  Buzzard,  ftupra;  a  v.  Swope,  20  Ind.  106;  a  u  Judy, 

a  V.  Speller,  supra;  Aymette  n  a,  2  60  Ind.  188;  HUl  v.  a,  58  Ga.  472;  a 

Humph.  164;  S.  v.  Reid,  1  Ala.  612,  [35  v,  Bentley,  6  Lea,  205;  Owens  v.  S., 

Am.  D.  44;]  a  v.  Mitchell,  3  Blackf.  8  Tex.  Ap.  404;  a  v.  Green,  3  Heisk. 

229;  a  V.  Newsom,  5  Ire.  250:  a  v.  181. 

Jumel,  18  La.  An.  899;  [a  «.  Work-  ^a  v.  Carter,  86  Tex.  89. 

man,  85  W.  Va.  867, 14  a  R  R  7, 14  SGamblin  v.  a, 45  Miss.  658;  &  P.  in 

L.  R  A.  600.    Nor  do  ordinances  of  a  substance,  a  v,  Duzan,  6  Blackf.  81* 
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their  names.    So  the  Tennessee  court  has  held,^  but  it  is  not 
certain  that  this  point  would  be  so  adjudged  in  all  the  states.^ 

§  796*  Expanding  beyond  statute. — In  special  circumstances 
the  allegations  for  this  offense  must  be  expanded  beyond  the 
statutory  terms.    Thus, — 

Armed  when  arrested. —  A  statute  made  it  punishable  for 
one  to  be  armed,  in  a  way  pointed  out,  "  when  arrested  upon 
a  warrant  of  a  magistrate  issued  against  him  for  an  alleged 
offense,"  or  "  when  arrested  by  a  sheriff,  deputy-sheriff,  con- 
stable, police  oflBcer  or  watchman,  while  committing  a  crim- 
inal offense." '  Thereupon  a  man  was  indicted  for  being  armed 
when  arrested  while  in  the  act  of  drunkenness.  And  the  court, 
assuming,  without  deciding,  that  drunkenness  was  one  of  the 
crimes  meant  by  the  statute,  interpreted  it  to  "  apply  only  to 
legal  arrests  made  by  virtue  of  a  warrant,  or  in  pursuance  of 
some  valid  legal  authority,"  not  to  "  cases  where  parties  were 
unlawfully  arrested,  or  to  protect  officers  from  injury  or  harm 
when  they  were  mere  trespassers,  or  doing  acts  which  were 
unauthorized  by  law."  Consequently  the  allegations  must  in 
some  way  render  apparent  the  lawfulness  of  the  arrest.  By  the 
other  laws  of  the  state,  officers  had  no  general  authority  to  make 
arrests  for  drunkenness  without  warrant;  therefore  either  a 
warrant,  or  the  particular  facts  which  gave  the  authority  with- 
out it,  must  be  alleged.^  In  another  case  the  indictment  set 
out  an  arrest  on  a  warrant  by  a  police  officer;  but,  by  the  laws 
of  the  state,  police  officers  might  be  appointed  either  with  or 
without  the  power  to  serve  the  sort  of  process  specified.  The 
indictment,  not  alleging  that  the  particular  officer  had  the 
power,  was  adjudged  insufficient.* 

§  797.  Safflcient. —  It  has  been  adjudged  sufficient  under  the 
Indiana  statute  to  say  that  the  defendant,  at  a  time  and  place 
mentioned,  he  not  being  then  and  there  a  traveler,  did  wear 
and  carry  concealed  about  his  person  a  dangerous  and  deadly 
weapon,  to  wit,  a  fire-arm  called  a  revolver.* 

§  79S.  Negativing  exceptions  and  provisos. —  The  rules  as 
to  negativing  the  exceptions  and  provisos  in  statutes  are  stated 

1  a  V.  Bentley,  6  Lea,  205.  <  Com.  v,  O'Connor,  7  AUen,  688, 584^ 

*  Crim.  Pro.,  I,  §  57L  opinion  by  Bigelow,  C.  J. 

s  Mass.  Gen.  Stats.  164^  g  la  »  Com.  v.  Doherty,  108  Mass.  44a 

«a  V.  Swope,  20  Ind.  108. 
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4 

elsewhere.^   Within  these  rules,  some,  in  the  statutes  now  nnder 
discussion,  must  be  negatived,'  others  need  not  be.* 

§  799.  Secondly.  The  eTidenee:  — 

Concealed. —  Where  the  offense  is  the  carrying  of  a  "con- 
cealed weapon,"  the  fact  that  it  was  concealed,  as  alleged,  must 
be  shown.* 

§  800.  How  niiieh  of  allegation. —  The  full  offense  must  be 
made  out  in  the  proofs.^  But  as  more  may  be  alleged  than 
suffices  to  constitute  it,  only  so  much  of  allegation  as  is  indis- 
pensable to  it  need  be  established.  For  example,  where  the 
charge  was  the  carrying  of  "  deadly  weapons,  to  wit,  a  bowie- 
knife,  and  also  a  dirk  or  dagger,"  it  was  sustained  by  proof  of 
the  bowie-knife,  though  nothing  appeared  as  to  the  dirk  or 
dagger.* 

§  800a.  Negative  averments. —  On  the  somewhat  disputed 
question  of  proving  the  negative  averments,^  we  have  adjudica- 
tions that  the  allegation  of  the  defendant's  not  being  a  peace 
officer,'  and  the '  same  of  his  not  being  a  traveler,*  need  not, 
though  necessary  to  be  made,  be  established  as  -a  part  of  the 
prima  facie  evidence  of  guilt. 

§  800b.  Garry  about  person. — The  charge  that  the  defend- 
ant carried  a  pistol  about  his  person  is  sustained  by  showing 
that  he  carried  it  in  his  hand.^* 

1  Crim.  Pra,  I,  g§  ft81-64t  »  Wiley  ti  a,  52  Ind.  51(1. 

'&  r.  Duke,  42  Tex.  455;  Young  v,  lo  Woodward  t;i  a,  5  Tex.  Ap.  290. 
a,  42  Tex.  462;  Smith  v.  a,  42  Tex.  [In  the  following  cases,  carrying  in 
464;  Summerlin  v,  a,  3  Tex.  Ap.  444;  wagons,  in  satchels  and  hand-bags 
Leatherwood  v.  S.,  6  Tex.  Ap.  244;  and  in  baskets  was  ruled  to  be  carry- 
Wiley  V.  a,  52  Ind.  516;  a  u  Clayton,  ing  about  the  person,  to  wit:  Diffey 
43  Tex.  410.  n  a,  86  Ala.  66,  5  a  R  576;  Smith  x\ 

sa  V.  Maddox,  74  Ind.  105;  a  u  a,  06  Ala.  66, 11  a  B.  71;  Boles  v.  S., 

Jackson,  1  Lea,  680;  Qoxn.  v,  McClana-  86  Ga.  255, 12  a  E.  R.  861;  Willis  v. 

han,  2  Met  (Ky.)  8;  [Terr.  v.  Burns,  6  a,  105  Qa.  638,  82  N.  E.  R.  155;  a  v. 

Mont  72,  9  Fac.  R.  432.]  MoManis,  89  N.  Q  555,  and  Qarrett  v. 

4  Washington   v,  a,  86  Ga.   242;  a  (Tex.  Cr.  RX  ^  S* '^- ^  ^S;  and 

Ridenour  V.  S.,*65Ind.411;  Haskewr.  under  similar  or  Identical  circum- 

a,  7  Tex.  Ap  107;  Newsome  v.  a,  61  stances    the    opposite    ruling   was 

Ga.  481;  South  v.  a,  10  Tex.  Ap.  420.  made:  Cunningham  v,  a,  76  Ala.  88; 

<^  Wilson  V.  a,  52  Ga.  40.  Ladd  v.  a,  92  Ala.  56,  0  a  R  568; 

*  Com.  V.  Howard,  8  Met  (Ky.)  407.  Cool  v.  Sturgeon  (Ky.),  87  a  W.  R 
7^71^6,  §  762.  680;  George  v.  a  (Tex.  Cr.  R),  20  a 

*  Leatherwood  u  a,  6  Tex  Ap  244;  W.  R  680;  Cathey  v.  a,  28  Tex.  Ap. 
[Featherston  v.  a,  85  Tex  Cr.  R  612,  493,  5  a  W.  R  187,  and  Hardy  w  a» 
84  a  W.  R  276w]  37  Tex  Cr.  R  511,  40  a  W.  R  299.] 
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§  801.  Some  witnesses  seeing  and  others  not. — Where  one 
witness  swore  that  during  a  quarrel  between  himself  and  the 
defendant  he  saw  a  pistol  about  the  person  of  the  latter,  and 
another  that  he  was  present,  looked  closely  to  see  and  saw  none, 
and  must  have  seen  it  if  there  had  been  one,  it  was  held  not 
error  to  charge  the  jury  that  both  might  have  sworn  truly,  and 
that  the  preponderance  was  in  favor  of  the  positive  testimony 
of  the  former,  whose  attention,  excited  by  the  quarrel,  was  di- 
rected toward  the  weapon.^  In  another  case  an  instruction  not 
very  different  from  this  was  adjudged  erroneous.*  In  reason, 
the  question  being  purely  of  fact,  the  court  should  say  nothing 
to  the  jury  leading  them  to  suppose  it  to  be  within  the  cogni- 
zance of  any  rule  of  law.  But  something  of  this  appears  in  an- 
other connection.' 

1  Fitzgerald  tL  a,  12  Ga.  dia  88  Ark.  557,  [84  Am.  &  63;]  Tiplerti 

'Haskew  v.  a,  7  Tex.  Ap,  107.  a,  57  Mlaa.  685;  Hopkins  v.  Gom.,  8 

*Crim.  Pra,  I,  §g  1071,  1147.    For    Bush,  4Sa 
farther  questions  see  Wilson  v,  &., 
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CHAPTER  XLVIIL 

ELECTION  OFFENSES— THE  LAW.l 

g  802.    IntroductioiL 
803, 804w    These  offenses  in  geneiaL 
805-8060.  Offenses  by  officers  of  electiona 
807-820.    By  yoters  and  others  as  to  Toting. 

§  802«  How  chapter  diyided, — We  shall  consider,  L  These 
offenses  in  general ;  II.  Offenses  by  the  officers  of  elections ; 
IIL  Offenses  by  voters  and  others  as  to  voting. 

I.  Thesb  Offbnbbs  in  General. 

§  803.  At  comniv.n  law. —  Offenses  of  the  classes  to  be 
treated  of  in  this  chapter  are  indictable  at  the  common  law,^ 
as  explained  in  another  connection ; '  though,  by  reason  of  the 
great  number  of  the  prohibiting  statutes,  the  indictment  is 
generally,  in  practice,  upon  them.    And  — 
JShewhere — are  discussed  the  connected  offenses  of — 
Betting  on  dectionSy — further  on  in  this  volume;* —  ^ 
lAquar  selling^*  —  by  some  statutes  made  specially  penal  on 
election  day,  or  when  carried  on  at  or  near  a  place  where  an 
election  is  being  held ;  •  — 

Conspiraoyj'  —  whereof  a  conspiracy  against  the  freedom  and 
purity  of  an  election,  or  an  individual's  right  to  vote  thereat, 
or  to  violate  the  common  law  or  a  statute  in  respect  of  an  elec- 

1  For  matter  relating  to  this  title,  *  Post,  §§  85%  081  et  aeq. 

see  ante,  §§205, 223;  post,  §981  etseq.  ^Post,  §  088  6t  <eg. 

>ConL  u  MoHale,  07  Pa.  St  407;  *Ho8keyv.a,0Tez.Aix202;Hames 

Com.  V.  MoHale,  97  Pa.  St  897,  [89  v.  a,  7  Tex.  Ap^  80;  a  u  Powell,  8 

Am.  R.  808;]  Com.  v.  Jones,  10  Phila.  Lea,  164;  a  v.  Kidd,  74  Ind.  554;  a 

211;  [Mason  u  a,  55  Ark.  529, 18  a  u  Cady,  47  Conn.  44;  Manis  v.  a,  8 

W.  B.  827;  a  tJi  Jackson,  78  Ma  91,  Heisk.  815;  English  u  a,  7  Tex.  Ap. 

40  Am.  R.  842;  Com.  v.  Weitzel,  24  171;  a  v.  Stamey,  71  N.  C.  202;  a  v. 

Pitts.    Law   J.    (Pa.)   808;  Com.   v.  Irvine,  8  Heisk.  155;  post,  §  1070b. 

Shanb^  5  Lana  Law  Rev.  (Pa.)  121.]  ?  Crim.  Law,  II,  §  169  et  aeq.;  Crim. 

I  Grim.  Law,  I,  g  47L  Pra,  II,  §  202  et  seq. 
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tion,  is  indictable  at  the  common  law,'  and  in  some  localities 
under  statutes;' — 
Bribery  J —  in  respect  of  elections  •  as  well  as  in  other  respects.* 
§  804.  As  between  states  and  United  States. —  The  election, 
in  the  states,  of  purely  state  officers,  is,  with  a  single  exception, 
matter  of  state  regulation,  not  within  the  jurisdiction  of  the 
national  government.*  The  exception  is  that,  by  the  fifteenth 
amendment  of  the  constitution  of  the  United  States,  ^^  the  right 
of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States,  or  by  any  state,  on  account  of 
race,  color  or  previous  condition  of  servitude ; "  and  "  the  con- 
gress shall  have  power  to  enforce  this  article  by  appropriate 
legislation."  Congress  has  so  legislated.  But  the  effect  has 
not  been  to  make  the  qualification  of  voters  for  state  officers  a 
national  question.  It  is  such  to  the  extent  only  that  the  na- 
tional power  may  and  does  restrain  the  states  from  discriminat- 
ing, in  their  laws,  so  as  to  withhold  the  ballot  from  one  of  a 
particular  race,  etc.,  who  would  be  entitled  to  it  by  their  gen- 
eral provisions;  punishing,  also,  acts  committed  in  violation  of 
what  is  thus  established.*  But  the  qitalifications  of  voters  other- 

1  Crim.  Law,  n,  §§  86  and  note,  219,  K  897;  a  ti  Downs,  148  IndL  8H  47 

220,  222,  228, 229;  Com.  v.  McHale,  97  N.  R  R.  670;  Epps  u  Smith,  121  N.  C 

Pa.  St  897.  167,  28  a  K  R.  857;  Com.  v.  Selby,  87 

'Crlm.  Law,  II,g§  286-288;  U. an  Ky.  694»  9  a  W.  R  819.] 

Gk>ldm«n,8  Woods,187;  U.  a  v.  Mitch-  < Crim.  Law,  II,  g  85  et  seq.;  Grim, 

ell,  1  Hughes,  C.  C.  439;  U.  a  v.  But-  Pra,  II.  §§  126, 127. 

ler,l  Hughes,C.C.  457;  U.  a  «.  Grosbj,  ^  Blinor  u  Happersett,  21  WaU.  162; 

1  Hughes,  a  a  448;  [Com.  v.  Shaub  U.  a  ix  Ciosby,  1  Hughes,  Q  Q  448. 

<Pa.),  5  I4U1C.  Law  Rev.  121.]  •U.  a  v.  Reese,  92  U.  a  214;  U.  a 

s  Crim.  Law,  II,  §  86;   RusseU  u  v.  Crosby,  1  Hughes,  a  G  448;  Wood 

Com.,  8  Bush,  469;  Com.  v,  Stephen-  v,  Fitzgerald,  8  Oreg.  668;  U.  a  v. 

son,  8  Met  (Ky.)  226;   Simpson  v.  Canter,  2  Bond,  889;  Anthony  v.  Hal- 

Yeend,  Law  R.  4  Q.  Bw  626;  Milnes  u  derman,  7  Kan.  50;  U.  a  f.  Souders, 

Bale,LawR.10GP.591;avLPurdy,  2  Abbi  (XT.  a)  466.    And  see  U.  a  v. 

86  Wis.  213,  [17  Am.  R  485;]  Grant  v.  Cruikshank,  92  U.  a  642;  Ex  parte 

Pagham,  8  Q  P.  D.  80;  Rex  u  Pitt,  1  Virginia,  100  U.  a  889;    [U.  a  v. 

W.  BL  880;  Sulston  v.  Norton,  8  Bur.  Fisher  (G  Q),  8  Fed.  R  414;  U.  a  tx 

1235, 1  W.  BL  817;  [Johnson  v.  Com.,  Baldridge,  11  id.  652;  U.  a  v.  Mum- 

99  Ky.  53,  18  a  W.  R  520;  Com.  v.  tord,  16  id.  328;  TJ.Q.V.  Morrissey,  82 

Budy,  5  Pa.  Dist  R  270;  a  v.  Schoon-  id.  147;  U.  a  «.  Coy,  id.  588;  U.  a  v. 

over,  135  Ind.  526,  85  N.  E.  R  119.  Carpenter,  41  id.  830;  U.  a  v.  Belvin, 

Offer  of  ground  to  build  court-house  46  id.  881 ;  Van  Buren  v.  U.  a,  86  id. 

as  inducement  to  voters  for  change  77;  Mason  u  a,  55  Ark.  629, 18  a  W. 

of  location  is  not    Hall  v.  Marshall,  R  827.] 
80  Ky.  552;  U.  B,  v.  McBosley,  29  Fed. 
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wise  in  the  states  are  for  the  states  themselves;  as,  for  example, 
whether  the  ballot  shall  extend  to  women.^  The  election  of 
the  national  officers  of  senator,  representative  to  congress,  presi- 
dent and  vice-president  proceeds  on  a  mixtare  of  state  and  na- 
tional law.'  The  consequence  whereof,  and  of  the  interest  which 
the  general  government  has  in  its  own  officers,  is  that  it  may 
and  does  exercise  some  supervision  over  the  elections,  in  the 
states,  of  such  officers;  and  punish  violations  of  the  election 
laws  as  to  them.* 

II.  Offenses  by  thb  Offioebs  of  Elbotiok. 

§  805.  Duties. —  The  duties  of  the  officers  of  the  elections 
are  variously  prescribed  by  statutes;*  some  of  the  provisions 
whereof  are  directory  *  and  others  mandatory,  within  distinc- 
tions already  explained.' 

Mistake. —  Knowledge  of  the  law  is  not  conclusively  imputed 
to  these  officers;^  so  that  if,  acting  carefully  and  conscien- 
tiously, they  do  what  is  contrary  to  their  duty  through  a  mis- 
take either  of  law  or  of  fact,  they  are  exempt  from  indictment.' 
Yet  under  some  circumstances  and  by  some  opinions  the  per- 
son injured,  whereby,  for  example,  he  loses  his  vote,  may  have 

iHinorv.  Happeraettttupra;  U.  &  405;   Wattles  «i  P.,  18  Mich.  446; 

V.  Anthony,  11  Blatoh.  300;  Minor  v.  Bernier  u  Russell,  80  HI.  60;  P.  v. 

Happenett,  58  Ma  58.  Wheeler,  18  Hun,  540;   Keenan  v, 

sConstU.  a,artl,  §4;  artd,g2;  Cook,  13  R.  L  52. 

Amendm.,  arts.  13»  14, 15.  *  Lee  v.  S.,  49  Ala.  48;  P.  v.  Cook,  4 

*Ex  parU  Clarke,  100  U.  a  899;  Seld  67,  [59  Am.  D.  451;]  P.  v,  Wil- 

Ex  parte  Siebold,  100  U.  a  871 ;  U.  a  son,  68  N.  Y.  186;  P.  v.  Livingston,  79 

V.  Anthony,  11  Blatoh.  200;  U.  a  v.  N.  Y.  279;  Tajior  v.  Taylor,  10  Minn. 

Nicholson,  8  Woods,  215;   U.  a  ix  107. 

Oitma,  8  Hughes,  C.  Q  549;  U.  a  u  Mnte,  §§  254-256. 

Clayton,  2  DiL  219;  U.  a  v.  Hayden,  ?  Crim.  Law,  I,  §  299;  [U.  a  uMol- 

52  How.  Pr.  471.    See  U.  a  tt  Cruik-  loy,  supra;  U.  a  v.  Baldridge,  mpra. 

shank,  92  U.  a  542;  [U.  a  v,  Gale^  As  to  unlawful  acts  which  naturally 

109  n.  a  65, 27  Lawy.  ed.  857;  U.  a  u  or  necessarily  affect  the  result  of  an 

MoUoy,  81  Fed.  R.  19;  U.  a  v.  O'Con-  election  a  criminal  intent  will  be 

nor,  id.  449.]  presumed.    P.  v.  Burns,  75  CaL  627, 

«a  v.  Smith,  18  N.  H.  91;  P.  ©.Liv-  17  Pao.  R  646;  Q  tt  Connelly,  168 

ingston,  79  N.  Y.  279;  a  v.  Camden,  Mass.  539,  40  N.  £.  R  862;'  U.  a  tx 

13  Yroom,  835;  Dells  v.  Kennedy,  49  Carpenter,  41  Fed.  R  830.] 

Wi&  555,  [85  Am.  R  786;]  U.  a  v.  ^8.  v.  Smith,  18  N.  H.  91,  94;  Com. 

Clayton,  2  Da  219;  P.  v.  Wilson,  62  v.  Sheriff,  7  Phila.  84;  [Com.  v,  Maher 

N.  Y.  186;  a  V.  Fitzgerald,  44  Ma  (Pa.),  88  Leg.  Int  26a] 
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his  civil  action  against  them.*  Others  require,  even  in  this 
case,  that  their  act  should  have  been  corrupt.'    And  — 

§806.  Judicial. —  Though  the  statutes  of  our  states  differ, 
and  the  duties  imposed  on  these  officers  are  diverse,  to  a  large 
extent  they  are  deemed  judicial  or  quasi  such,' — a  ground 
largely  exempting  them  from  criminal  or  even  oivil.liability 
for  their  mistakes.^  Of  this  sort  is  the  passing  upon  the  qual- 
ifications of  voters,  whether  in  making  out  or  revising  voting 
lists,  or  receiving  or  rejecting  votes  at  the  polls.*  Therefore, 
for  example,  the  presiding  officer  at  an  election  is  not  crim- 
inally liable  for  any  mistake  which  he  may  honestly  make  in 
receiving  or  refusing  to  receive  a  vote.* 

§  806a.  Other  questions^ —  within  the  scope  of  this  sub-title, 
have  been  adjudged ;  but  they  are  so  far  local,  or  involve  so 
little  of  general  jnrisprudence,  that  they  may  be  dismissed  with 
a  simple  reference  to  the  cases.^ 

III.  Offenses  by  Votebs  aito  Others  as  to  Vomro. 

§  807.  Elective  franchise.— Highly  as  the  right  to  vote  in 
governmental  affairs  is  by  most  esteemed,  it  is  not,  like  that  to 
life,  liberty  and  the  pursuit  of  happiness,  fundamental,  natural 
and  inalienable.    But,  among  all  nations,  it  is  simply  a  polit- 

^Bemier  v.  Russell,  89  HL  60;  Lin-  How.  Pr.  471;  Burkett  u  MoOuty, 

coin  V.  Hapgood,  11  Mass.  850  (com-  10  Bush,  758. 

pared  with  Humphrey  v,  Kingman,  ^  Byrne  v,  8.,  13  Wi&  619;  &  tx  Dan- 

6  Met  162,  167);  Thomas  v.  Hinkle,  iels,  44  N.  H.  888;  Bevard  u  HofF- 

85  Ark.  450.    See  Byler  v,  Asher,  47  man,  18  Md.  479,  [81  Am.  D.  618.] 

UL  101;  Bevard  v,  Hoffman,  18  Md.  And  see  a  vi  Staten,  6  Coldw.  23a 

479,  [81  Am.  D.  6ia]  But  see  Huber  v.  Reily,  58  Pa.  St.  112. 

3  Friend  v.  Hamill,  84   Md.   298;  « a  v.  McDonald,  4  Harring.  (Del) 

Goetchens  v.  Matthewson,  5  Lans.  555;  &  tx  Porter,  4  Harring;  (Del) 

214;  Busteed  tx  Parsons,  54  Ala.  898,  55a 

[25  AnL  R.  688: J  Moran  v.  Rennard,  ?  Com.  tx  Trimmer,  84  P^  St  65;  a 
8  Brewa  601;  Carter  v.  Harrison,  6  v.  Jefferson,  17  Fla.  707;  P.  tx  Pease, 
Blackf.  138;  Jenkins  v.  Waldron,  11  27  N.  Y.  45;  P.  v.  Wheeler,  18  Hun» 
Johns.  114,  [6  Am.  D.  359.]  Consult  540;  Wattles  tx  P.,  13  Mich.  446;  Har- 
as to  these  questions,  Cnni.  Law,  I,  baugh  v.  P.,  88  Mich.  241 ;  Supervisors 
§§  459,  460.  462;  II,  §  791  et  seq.  of  Elections'  Case,  114  Masa.  247,  [19 

sav.  Powers,  75  N.C.  281;  Keenan  Am.  R  841;]  Wayman  v.  Com.,  14 

V,  Cook,  12  R.  L  52;  Miller  v.  Ruoker,  Bush,  466;  [Mincher  t;.  a,  66  Md.  227, 

1  Bush,  185.  6  AtL  R  451;  a  tx  Colton,  9  Houst 

4Crim.  Law,  I,  §§  459-464;   8.  v.  (Del)  530,  38  AtL  R  269;  Boland  ti. 

Powers,   supra;    Keenan    v.    Cook,  P.,  25  Him,  423.] 
gupra.    And  see  U.  a  v.  Hayden,  52 
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ioal  privilege,  conferred  by  the  governing  power  on  such  of  the 
people  as  it  will.^  The  elective  franchise,  therefore,  is  with  us 
similar  to  the  franchise  of  making  laws,  which,  the  voters  con- 
fer, from  time  to  time,  on  the  men  who  constitute  our  legisla- 
tive bodies.  By  the  theory  of  our  governments,  national  and 
state,  the  governing  power  is  in  the  people ;  who,  while  they 
have  no  natural  and  inalienable  right  to  vote  at  our  ordinary 
elections,  have  the  right  to  determine  who  these  voters  shall 
be.  This  they  have  done  in  our  written  constitutions;  so  that 
what  is  declared  therein  to  be  the  right  to  the  elective  fran- 
chise, it^  in  reason  and  authority,  is.' 

§808.  Who  the  people  to  determine. — It  is  not  in  every 
particular  settled  with  us  who  are  the  people  to  determine  on 
whom  the  elective  franchise  shall  be  conferred ;  in  other  words, 
to  ordain  our  written  constitutions.  By  the  public  law  of  nations 
as  now  practiced, —  so  the  author  understands, —  the  voters  to 
decide  upon  a  form  of  government,  and  in  whom  the  governing 
power  shall  be  reposed,  are  all  the  male  persons  who  have 
reached  the  age  of  majority.  To  a  large  extent,  not  absolutely, 
the  history  of  our  people  and  governments  shows  this  rule  to 
prevail  with  us.  But,  in  connection  with  it,  there  are  special 
considerations,  and,  in  the  states,  results  wrought  by  the  con- 
stitution of  the  United  States,  not  best  to  be  entered  into  here.* 

§  809*  Pow^r  of  legislation. — The  rights  of  voting  conferred 
by  our  ix>nstitutions  cannot  be  taken  away  or  abridged  by  stat- 
utes.*   But— 

To  regulate. —  Constitutional  rights,  like  any  other,  may  be 
regulated  by  legislation  to  any  extent  which  does  not  impair 
them,*  and  by  the  same  power  they  may  be  enforced  or  made 
eflfectnaL*  Within  which  doctrine  a  statute  in  aid  of  or  regu- 
lating a  constitutional  right  to  vote  is  good ;  but  it  cannot, 
under  color  of  doing  this,  take  the  right  away.^    Thus, — 

1  Ridley  u  Sherbrook,  8  Coldw.  669;  «  Monroe  t;.  Collins,  17  Ohio  St  665; 

Anderson  p,  fiaker,  96  Md.  681;  Blair  Dayies  u  MoKeeby,  5  Nev.  869;  Page 

«.  Ridgel7,41  Ma  68^[97  Am.  D.  d4&]  v.  Allen,  66  Pa.  St  888,  [96  Am.  D. 

sauSiateii,6Goldw.  288;  Huber  272;]   a  v.  Staten,  6   Ooldw.    288; 

V.  Belly,  68   Pa.  St  112;   Blair  v.  Cooley,  Const  Lim.    (2d   ed.)   699; 

Ridgely,  mipra;  Anderson  t;.  Baker,  Huber  v.  Reily,  68  Pa.  St  112;  Rid- 

mtpra;  Spenoer  tx  Board  of  Registra-  ley  v.  Sher brook,  8  Coldw.  56a 

tion,  1  MaioAr.  169,  [29  Am.  R.  68a]  ^Ante,  %  798;  Field  v.  P.,  2  Scam.  7a 

^Ante,  §  804;  Crlm.  Law,  I,  §g  160-  ^Ante,  g  11a,  note,  92b. 

171;  In  re  Hogbes,  Phillips  (N.  CX),  67.  ^  Monroe  v.  Collins,  supra;  Patter 
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Begistration  laws. —  Though  the  oonstitation  defines  the  qual- 
ifications of  voters,  statutes  may  compel  preliminary  registra- 
tion,* and  render  an  election  without  it  void.*    But — 

Qualifications. —  To  vary  a  constitutional  qualification ' — as, 
for  example,  to  make  longer  or  shorter  the  required  resi- 
dence * — is  not  within  the  legislative  power. 

Forfeiture  of  right  to  vote — {Punishment), —  Constitutional 
rights  may  be  waived.*  Therefore  they  may  be  forfeited.*  So 
that  legislation  may,  and  it  sometimes  does,  make  the  forfeiture 
of  the  constitutional  right  to  vote  a  punishment  for  crime.'' 
But  there  must  first  be  a  conviction,"  after  which  a  pardon  will 
restore  the  forfeited  right.*    As  to  the  power  of — 

§  810.  Congress  over  voting  in  states. —  Some  of  our  state 
constitutions  expressly  declare  incompetent  those  convicted  of 
felony  under  either  the  state  or  national  laws.'*  Under  such  a 
constitution  the  president's  pardon  of  a  national  offense  re- 
vives, within  the  doctrine  just  stated,  the  forfeited  righj;  to  vote 
in  the  state.*'  Besides  which  it  seems  to  have  been  deemed  to 
be  within  the  congressional  power  to  impose  the  forfeiture  of 
the  right  to  vote  in  a  state  for  state  officers  as  a  penalty  for  the 
violation  of  national  law.  But  the  true  view  of  this  question 
is  that,  if  the  state  constitution  makes  United  States  citizen- 
ship an  element  in  the  right  to  vote,  such  citizenship  may  be 
forfeited  under  the  national  laws,  and  then  the  right  will  ter- 
minate by  the  state  laws.**  For  the  simple  and  pure  question 
of  the  ballot  in  a  state  depends,  with  the  single  exception  al- 

8on  V.  Barlow,  60  F^  St  54;  Gapen  v.  ^Crim.  Law,  I,  §  995;  Grim.  Pra, 

Foster,  12  Pick.  485,  [23  Am.  D.  632;]  I.  §§  50, 112,  lia 

a  V.  Lean,  0  Wi&  270.  */n  re  Duffy,  4  Brews.  58t 

iByler  v.  Asher,  47  IlL  101;  a  ix  ^Huber  u  BeUj,  68  Pa.  St  112L 

Staten,  supra;  Cooley*  Ck)nst  Lim.  Some  of  our  constitutions  have  this 

(2d  ed.)  601,  602;  a  u  Baker,  88  Wi&  provision.    Gandy  v.  a,  10  Nebi  248. 

71;  Edmonds  u  Banbury,  28  Iowa,  *a  n  Symonds,  57  Me.  14&    It  is 

267,  [4  Am.  R.  177.]    See  a  v.  Bond,  immaterial  that  the  oonviction  oo- 

88  Mo.  425.  curred  while  the  party  was  a  minor. 

>  a  V,  Albin,  44  Ma  84a  HamUton  v.  P.,  57  Barb.  625. 

>Bourlandu  Hildreth,  26GaL161;  *  Jones   v,  Aloom   Registrars,  56 

Day  V.  Jones,  81  GaL  261;  Monroe  v.  Misa  766;    Ridley  u  Sherbrook,   8 

GoUins,  17  Ohio  St  665 ;  Page  v.  Allen,  Goldw.  569. 

58  Pft.  St  88a  i<>  Gandy  v.  a,  10  Neb.  24a 

*P.  u  Ganaday,  78  N.  a  198,  [21  "Ridley v. Sherbrook,  8  Goldw.  569; 

Am.  R  465;]  Quinn  «.  S.,  85  Ind.  485,  Jones  v.  Alcorn  Registrars,  56  Miss. 

[9  Am.  R  754]    And  see  a  t\  Baker,  76a 

tuprcu  »Huber  v.  Reily,  58  Pa.  St  lia 
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ready  explained/  on  state  laws,  and  is  in  no  degree  under  the 
control  of  the  United  States.* 

§811.  Voting  out  of  state. —  A  necessary  prerequisite  to 
voting  is  the  ascertainment  of  a  time  and  place.'  Commonly 
the  place  is  fixed  by  the  constitution  or  by  statutes ;  and,  in  the 
nature  of  things,  it  must  ordinarily  be  within  the  state.  But 
during  the  late  civil  war  there  were  in  some  of  the  states  at- 
tempts to  reserve  the  ballot  to  soldiers  serving  oat  of  the  state. 
Under  some  of  the  constitutions  a  statute  to  this  effect  was  ad- 
judged valid;  under  others,  not.  The  Pennsylvania  constitu- 
tion made  one  a  voter  who  should  have  ^^  resided  in  the  state 
one  year,  and  in  the  election  district  wliere  he  offers  to  vote  ten 
days  immediately  preceding  such  election ;''  and  the  majority 
of  the  court,  deeming  personal  presence  essential  to  the  offer- 
ing of  a  vote,  held  the  statute  which  permitted  voting  out  of 
the  state  to  be  unconstitutional.^    Still, — 

§  812.  The  right  —  of  the  state,  by  its  constitution,  or  by  a 
statute  not  in  conflict  with  any  constitutional  provision,  to  per- 
mit voting  in  this  way,  is  plain  on  general  principles.*    And, — 

§  813.  Ponishment  of  voter  out  of  state. —  Should  we  ad- 
mit that  a  state  cannot  punish  even  its  own  citizen  for  a  crime 
committed  abroad,  still,  within  the  doctrine  that  a  man  in  one 
locality  becomes  guilty  of  crime  in  any  other  wherein  his 
wrongful  act  takes  effect,'  one  who,  out  of  the  state,  sends  or 
deposits  to  be  sent  into  it  a  vote  there  to  take  effect  contrary 
to  its  laws,  may  be  punished.  Overlooking  this  principle,  the 
Pennsylvania  court  held  that  if  at  such  an  election  a  foreigner, 
serving  the  United  States,  and  owing  no  allegiance  temporary 
or  otherwise  to  Pennsylvania,  casts  illegally  his  vote  out  of  the 
state  to  operate  in  it,  the  state  power  has  no  jurdisdiction  over 
the  offense.  In  the  case  of  a  citizen  of  the  state,  the  doctrine 
was  admitted  to  be  otherwise.^ 

1  Ante,  §  804  of  the  Judges,  80  Cona  591 ;  Soldiers' 

^  Spragins  v.  Houghton,  2  Soam.  877.  Voting  Bill,  45  N.  H.  695 ;  Lehman  v. 

'Stephens  v.  P.,  89  IlL  887.  McBride,  16  Ohio  St  678;  a  v.  Main, 

«  Chase  v.  Miller,  41  Pa.  St  408, 419.  16  Wis.  898;  P.  u  Blodgett,  18  Mich. 

See  Hulseman  o.  Rems,  41  Pa.  St  896.  127. 

Of  the  like  sort  is  Opinion  of  Justices,  ^See  ante,  §  810 ;  Crim.  Law,  I,  §  152. 

44  N.  R  088.    For  other  opinions  on  ^  Crim.  Law,  I,  gg  110-112;  Crim* 

the  one  side  and  the  other  of  the  gen-  Pra,  I,  g§  58,  59,  61. 

eral  constitutional  question  see  Bour-  ?  Com.  v.  Kunzmann,  41  Pa.  St  429. 

land  V.  Hildreth,  26  CaL  161 ;  Opinion  See  a  v.  Main,  16  Wi&  89& 
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§814.  Yalidity  of  election  —  (Illegal  TOting).— To  make 
punishable  an  unlawful  voting,  the  election  must  be  legal  and 
valid.*    Kow, — 

Informalities. —  Not  all  informalities  invalidate  an  election,* 
some  do.'  The  question  seems  to  be  within  the  distinction  of 
directory  and  mandatory  statutes,  already  discussed.* 

§  815.  Illegal  voting  and  perjary  —  are  distinct  offenses. 
Therefore,  on  a  prosecution  for  the  former,  it  is  no  objection 
that  the  defendant  took  an  oath  aiBrming  his  qualifications,, 
and  so  is  indictable  also  for  the  latter.*    As  to  — 

§816.  What  is  voting. —  It  was  in  Tennessee  laid  down,, 
that  if  on  election  day  one  standing  before  the  judges  delivers- 
to  the  proper  officer  his  vote,  and  by  their  order  his  ns^me  is 
announced  and  the  clerk  registers  it,  he  votes,  though  the  officer 
neglects  till  the  polls  are  dosed  to  put  the  ballot  into  the  box 
for  safe-keeping.' 

§  817.  ^'  Besidenee*'  of  voter. — Most  of  our  constitutions- 
and  statutes  require  the  voter  to  ^^ reside"  at  the  place  where 
he  offers  his  vote.  Abstractly,  and  as  applied  to  some  things, 
there  is  a  slight  difference  between  ^^  residence  "  and  ^^  domicile ;" 
so  that,  for  example,  while  a  man  can  have  but  one  ^^  domicile,^' 
he  may  ^^  reside  "  at  more  places  than  one  at  the  same  time. 
But  in  various  connections  in  the  written  laws,  and  as  applied  ta 
other  things,  residence  means  domicile.^  It  is  believed  that  it 
does  in  our  voting  laws ;  for  to  permit  a  man  to  vote  in  more 
places  than  one  is  contrary  to  their  spirit,  and  the  one  place,  if 
termed  ^^  residence  "  in  the  statute  or  constitution,  can  be  no 
other  than  the  domicile.*  A  person,  therefore,  who  goes  to  a 
place  merely  to  vote,  or  for  some  other  temporary  object,  does 
not  become  thereby  a  resident;-*  his  inhabitancy  must  be  with 
the  intention  of  remaining.^*    For  illustration, — 

1  Ex  parte  Rodriguez,  89  Tex.  705.  Gale,  10  Bush,  488;  Reg.  tx  Hague,  4 

And  see  Reg.  u  Vaile,  0  Coz,  C,  (X  B.  &  a  715,  9  Cox,  C.  C.  419L 

470;  Reg.  u  Hague,  4  a  ft  a  716.  ^3  Bishop^  Har.,  Div.  ft  a.  §g  194^ 

3aix.Ck>hoon,19Ire.l76,[55Am.D.  124& 

407;]  a  V.  Bailey,  21  Me.  69l  •Chase  tK  Miller,  41  F^  St  403; 

s  a  V,  Williams,  25  Me.  56L  Allentown  Eleotion  Case,  8  Phila. 

^Ante,  §§254-25a  575;  Beardstown  v.  Virginia,  81  IlL 

Ba  V.  Minnick,  15  Iowa»  12a    See  541;  Harbaugh  v.  P.,  88  Mioh.  24L 

a  V.  Welsh,  21  Minn.  22L  "a  u  Minnick,  15  Iowa,  128. 

«Steinwehrv.  a,5Sneed,585.  See  lo  a  «i  Marshall,  45  N.  H.  28L 
a  V.  Elwood,  12  Wia  551;  Com.  v. 
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Student  —  Soldier. —  Sojourning  in  a  place  as  a  student^  or  a 
soldier*  does  not  make  one  a  resident  within  onr  voting  laws. 

§  818.  ''  Offering ''  —  *^  Promising  " — (Bribery).—  Under 
the  Delaware  statute,  there  is  held  to  be  no  difference  between 
"offering"  and  "promising"  a  reward  to  a  voter.* 

Munidgfid  corporation. —  In  Tennessee  it  is  adjudged  not  in- 
dictable to  cast  a  ballot  illegally  for  the  officers  of  a  municipal 
corporation/  —  a  proposition  a  little  doubtful  on  principle.' 

§818a.  Personating  voter. — Under  some  of  the  English* 
and  American  ^  statutes,  it  is  an  offense  to  *^  personate  any  per- 
son entitled  to  vote."  *  But  one  who  is  dead  is  not  so  entitled, 
and  to  personate  him  is  not  within  the  inhibition.* 

§  819.  Intent* —  There  must  be  the  like  evil  intent  as  in  other 
cases  of  crime;  as,— > 

Mistaking  age. —  A  minor,  told  by  his  parents  and  believing 
he  is  of  age,  is  not  punishable  when  he  votes  as  he  might  law- 
fully do  if  he  were  so.**    But  — 

§830.  ^^  Knowingly  and  fraudulently  "— (Advised  — Ig- 
.noranee  of  law). —  A  statute  punishing  a  non-voter  who  shall 
"  knowingly  and  fravdulenUy  vote,"  is,  it  has  been  adjudged, 
violated  if  he  votes  under  the  advice  of  a  non-official  and  non- 
professional person  that  he  may.  But  the  learned  judge  deemed 
that  the  question  would  have  been  different  "  if  the  defendant 
had  stated  the  facts  to  the  judges  of  the  election  and  they  had 
decided  in  favor  of  his  right  to  vote ;  for  their  decision  would 
rebut  the  presumption  of  knowledge  on  his  part  in  a  manner 
contemplated  by  law."  ^    Yet  an  erroneous  opinion  of  these 

>  Fiy's  Election  Case,  71  Pa.  St  802,  *  V^Thitelej  v.  Chappell,  Law  R  4 

[10Am.R.ed8;]Vanderpoelt;iO'HaD-  Q.  R  147. 11  Cox,  Q  C.  807.   And  see 

Ion,  08  Iowa,  24dk  [86  Am.  R  216;]  farther^  as  to  this  offense,  Begi  v. 

Alldntown  EleotioQ  Case,  aupra,  Vaile,  6  Cox,  G.  GL  470;  Beg.  tx  Hague» 

s  DevUn  u  Anderson,  88  CaL  92;  P.  4  E  &  &  716, 9  Cox,  a  a  412;  Martin 

V.  Riley,  16  CaL  48;  Hunt  v.  Richards,  v.  S.,  1  Tex.  Ap.  586;  Reg.  v.  Bent,  1 

4Kan.  649.  Den.  Q  a  167, 3  Oar.  dfcK  179, 1  Cox, 

>a  V.  Barker,  4  Harring.  (Del)  669.  G  Q  866. 

«  &  u  Listen,  9  Humph.  608.  i^Gtordon  v.  R,  62  Ala.  808,  [28  Am. 

^Crim.  Law,  I,  ^  246,  471,  note.  R676;]  Carter  v.  R,  66  Ala.  181;  Crim. 

•Such  as  14  &  16  Vict,  ch.  106,  §8;  Law,I,§807. 

22  Viot,  oh.  86,  g  9.  "R  «.  Boyett^  10  Ire.  886,  opinion 

7 R  v.  Lockbaum,  88  Conn.  400.  by  Pearson,  J.;  R  v.  Hart,  6  Jones 

^  As  to  this  at  common  law,  see  (N.  C),  889;  [R  v,  Pearson,  97  N.  C» 

Crim.  Law,  I,  §g  468,  471,  and  note,  48^  1  R  E.  R  9H  2  Am.  St  R  80&] 

587. 
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officials  not  communicated  to  the  party  voting  will  not  excuse 
him.*  Notwithstanding  the  statutory  words,  some  weight  is  in 
these  cases  given  to  the  party^s  presumed  knowledge  of  the 
law.    Again, — 

§  821.  ^^  Knowingly,"  ^^  not  qualified/'— Another  form  of 
the  statute  makes  punishable  ^^  any  person  who  shell  knowinffly 
vote  at  any  election,  not  being  at  the  time  a  qualified  voter." 
And  the  court  observed  that  the  legislature  did  not  intend  by 
these  words  ^'  to  violate  a  fundamental  principle  of  the  criminal 
law."  Therefore,  for  example,  one  below  the  qualifying  age, 
who,  knowing  his  age,  votes,  under  the  mistaken  idea  that  the 
law  permits  him,  commits  the  statutory  offense.*    But  — 

§  822.  Further  of  mistaking  law. —  This  view  seems  to 
overlook  the  familiar  principle  that,  when  a  particular  condi- 
tion of  the  mind  is  an  element  of  an  offense,  the  lack  of  it  pro- 
duced by  a  mistake  of  law  is  as  available  to  the  defendant  as 
if  it  were  from  any  other  cause.'    So  that, — 

§  828.  ^^  Fraudulently." —  Where,  in  Rhode  Island,  a  statute 
made  punishable  one  who  should  ^^fraudulently  vote,  not  being 
qualified,"  it  was  held  that  a  voter  who  knows  the  facts,  and, 
believing  them  to  qualify  him  while  they  do  not,  casts  illegally, 
yet  with  an  honest  purpose,  his  vote,  does  not  commit  the  of- 
fense. And  it  did  not  vary  the  case  that  the  defendant  was 
challenged  at  the  polls,  and  persisted  in  voting.  For,  in  the 
words  of  Ames,  0.  J.,  he  "regarded,  as  he  treated,  this  as  an 
attempt  to  scare  him  from  the  exercise  of  his  right;  and  we 
are  yet  to  learn  that  a  mistake  about  one's  rights,  with  full 
knowledge  of  all  the  facts  relating  to  them,  and  an  houkest  as- 
sertion of  them,  is  equivalent  to  fraud  under  such  a  statute  as 
this.  The  statute  9  Anne,  oh.  10,  §  40,  visited  a  penalty  upon 
a  postmaster  who  wittingly,  wiUvngly  and  knowingly  detained 
letters,  and  caused  them  to  be  detained  and  opened ;  but  in 
Meirelles  v.  Banning,^  the.  king's  bench  held  that  a  postmaster 
who  delivered  a  bankrupt's  letters  to  his  assignee,  believing 
that  the  assignee  was  entitled  to  them  for  the  purposes  of  the 

1  Sb  V.  Hart,  9upra,  &  D.  421,  11  A.  &  E.  727,  seems  to 

*  McGuire  v,  &,  7  Humph.  54.  The    confirm  this  view. 
English  case  of  Reg.  v.  Price,  8  Per.       >  Crim.  Law,  I,  §§  297-299. 

«2  a&  Ad.  909. 
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commission,  and  such  having  been  the  practice  of  the  office 
for  more  than  thirty  years,  was  not  liable  to  the  penalty."  * 
So  — 

§  824.  ^«  Knowingly/'  '^  wilfally  ''—(Advised) The  Mas- 
sachusetts statute  provided  a  punishment  for  any  person  who, 
^^  knowing  himself  not  to  be  a  qualified  voter,  shall,  at  any  elec- 
tion, wUfuUy  give  in  a  vote;  "*  and  these  words  were  held  not 
to  conclude  the  defendant  to  know  the  law.  And  said  Shaw, 
0.  J.,  "  it  is  necessary  to  prove,  not  only  that  the  party  had  no 
right  to  vote,  but  that  he  knew  it.  As  this  qualification  de- 
pends upon  domicile,  and  that  is  often  a  complicated  question 
of  law  and  fact,  we  have  no  doubt  that  if  the  voter  in  good 
faith  and  with  an  honest  purpose  to  ascertain  the  right  shall 
make  a  true  statement  of  the  facts  of  his  case  to  a  professional 
man,  or  any  other  man  of  skill  and  experience  capable  of  ad- 
vising him  correctly,  the  evidence  of  such  advice,  and  the  facts 
upon  which  it  was  taken,  are  competent  as  bearing  upon  the 
question  whether  he  knew  that  he  had  not  a  right  to  vote." ' 

§825.  Double  voting— (Simple  inhibition).— A  statute  with 
no  such  qualifying  words  as  "knowingly,"  "fraudulently," 
"  wilfully,"  and  the  like,  ordained  that,  "  if  any  person  shall 
on  the  same  day  vote  in  more  towns  than  one  for  the  same 
officers,  he  shall  forfeit,"  etc.  And  it  was  held  that  if  a  man, 
under  no  mistake  of  facts,  but,  mistaking  the  law,  votes  in  two 
towns,  supposing  himself  at  the  casting  of  each  ballot  to  be 
entitled,  he  is  indictable,  however  innocent  in  morals  may  be 
his  real  motive.  In  the  particular  instance,  one  just  of  age 
voted  in  the  town  where  his  father  lived ;  being  told,  and  be- 
lieving, that  his  voting  place  was  there.  He  then  went  to  his 
work  in  an  adjoining  town;  and  here,  being  told  that  he  had 
been  wrongly  advised,  and  this  was  his  voting  place,  submitted 
all  the  facts,  including  the  former  vote,  to  those  officers  of  the 
town  who  by  law  were  intrusted  with  the  duty  of  passing  upon 
the  quaUfioations  of  voters.    They  advised  him  that  he  might 

1  a  V.  Macomber,  7  R  1 849,  85&        Sheelej,  15  Iowa,  404    And  see  Reg. 

'Mass.  R.  a,  eh.  4,  g  &    Slightly    v.  Dodsworth,  S  Gar.  &  P.  2ia 

changed  in  Qen.  St,  oh.  S,  §  80.  Inspector.—  As  to  the  duties  and 

*  Ck)m.  V.  Bradford,  0  Met  268»  27&    liabilities  of  an  inspector  of  eleotions 

Similar  is  the  Iowa  doctrine,    a  u    in  New  York,  see  P.  v.  Pease,  80  Barb. 

588;  Hogan  «l  P^  2  Thomp.  &  C.  586. 
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still  cast  a  vote  in  this  town;  he  did,  and  was  held  to  have  vio- 
lated thereby  the  statute.^    On  the  other  hand, — 

Mistali'e  of  fact  through  drtmlcenness. —  The  California  stat- 
ute is  in  like  terms;  namely,  '^  vote  more  than  once  at  any  elec- 
tion." And  it  was  held  that  if  one,  not  knowing  he  has  al- 
ready voted  (being,  for  example,  too  drunk  to  know),  votes  a 
second  time,  he  is  not  punishable,  though  the  word  "  know- 
ingly "  is  not  in  the  statute.' 

§  826.  Other  questions* —  A  few  other  questions  have  arisen 
under  the  criminal  law/  and  many  under  the  civil.^  But  none 
of  them  are  so  purely  criminal  and  of  such  general  importance  * 
as  to  justify  a  further  extension  of  this  chapter. 

la  V.  Perkins,  42  Vt  899.    To  the  ^Niohols  u  Mudgett,  82  Vt  646; 

like  effect  is  a  n  Welch,  21  Minn.  22L  Liness  u  Hesing,  44  HL  118»  [92  Am. 

(Sompaie  with  ante,  gg  806-820;  Net-  IX  isa] 

ties  V.  a,  40  Ala.  85;  Harbaugh  «l  P.»  *  But  the  following  may  here  be 

83  Mloh.  24L  stated: 

s  P.  V.  Harris,  29  GaL  67&    Contrct,  **  Freeman."— Under  this  word  a 

a  V.  Welch,  21  Minn.  22.  woman  is  not  entitled  to  vola  Bam- 

*Ab  to  voting  under  natnralisa-  ham  «l  Luning,  9  Philap  241.    See 

tion   papers.— U.  a  v,  Burley,  14  U.  a  u  Anthony,  11  Blatch.  200. 

Blatch.  91;  In  re  Coleman,  15  Blatoh.  Ballot. — The  constitutional  pro- 

406;  P.  o.  Pease,  27  N.  Y.  46;  P.  u  vision  that  elections  shall  be  by  bal- 

Peases  80  Barbi  588.  lot  secures  to  the  Toter  seorepy  as  to 

False  answers.—  Reg.  u  Bent,  1  his  vote.    WiUiams  v.  Stein,  88  Ind. 

Den.  a  a  167,  2  Car.  &  K.  179, 1  Cox,  8(^  [10  Am.  B.  97.] 
C.  a  856;  Dennis  u  a,  17  FUl  889; 
Com.  VL  Shaw»  7  Mei  52L 


CHAPTER  XLIX. 

ELECTION  OFFENSES— THE  PB0CEDX7B& 

%  B27.    Introduction. 
838-^4a    The  indictment. 
841-84a    The  evidence. 

§827.  How  chapter  divided.— We  shall  consider,  L  The 
indictment;  11.  The  evidence. 

L  The  LmiarMENT. 

§  828.  In  general. —  The  offenses  under  this  head,  and  the 
forms  of  the  statutes  creating  them,  being  diverse,  no  general 
direction  for  the  indictment  can  be  given,  except  to  frame  it 
after  the  rales  for  indictments  on  statntes.^ 

§  832.*  Alleging  election. — There  most  be  some  sort  of  alle- 
gation that  there  was  an  election  lawfully*  being  held;*  some- 
times or  ordinarily,  also,  for  what  purpose ;  *  but  this  averment 
is  not  always  necessary.*    In  England  the  writ  or  precept  is 

1  Crim*  Pra,  I,  §  603  ei  <eg.;  Wattles  the  United  States  the  indictment 

V.  P.,  18  Mich. '446;  XT.  S.  v,  Hendrio,  should  conclude  against  the  statutes 

2  Saw.  476;  U.  S.  v.  Hendric,  2  Saw.  of  the  United  State&  U.  &  u  Brader, 

479;  U.  a  V.  O'Neill,  9  Saw.  481;  U.  a  16  Fed  K  116.     Joint  Indictment 

u  Johnson,  2  Saw.  483;  U.  a  v.  Cruik-  against  judges  and  clerks  bad.  U.  a 

shank,  1  Woods,  808.  09  U.  a  542;  v.  Davis,  88  Fed.  R.  62t] 

Biggerataif  v.  Com.,  11  Bush,  160;  a  sSections820-881  omitted  from  this 

V.  McCk>llam,  44  Ma  848;  a  v.  Welch,  edition. 

21  Minn.  22;  a  v.  Lockbaum,  88  Conn.  ^Ante,  814;  [Cool  v,  Harber  (Fft.X 

400;  U.  a  V.  Hinohfleld,  18  Blatch.  LanaBar,180;  Com.  v.  Maddox  (Ky.X 

380;  Com.  v.  Desmond,  122  Mass.  12;  82  a  W.  B.  120.] 

Dennisv.  a,  17  Fla.  880;  Gallagher  V.  « Tipton   «.  a,  27   Ind.  402,  408; 

a,  10  Tex.  Ap^  460;  Hoskey  u  a,  0  Newell  u  Com.,  2  Wash.  (Va.)  8& 

Tex.  Api  202;  Johnson  u  P.,  04  BL  •  Garter fx  a,  56  Ala.  181, 188;  [Blitz 

506;  U.  a  V.  Crosby,  1  Hughes,  a  Q  v.  U.  a,  158  U.  a  808,  88  Ia  ed.  725; 

448;  U.  a  V.  Petersburg  Judges,  1  Qandy  u  a,  82  Ala.  61,  2  a  R  465; 

Hughes,  a  a  408;  Reg.  v.  Vaile,  6  Lane  «.  a,  80  Ohio  St  812;  Gallagher 

Cox,  C.  a  470;  a  V.  Dustin,  5  Oreg.  v.  a,  10  Tex.  Ap.  460.] 

875;  Humphreys  V.  a,  17  Fla.  881.  [As  *B,  v.  Lockbaum,  88  Conn.  400; 

the  state  laws  relating  to  election  for  Gallagher  v,  a,  10  Tex.  Ap^  460.   See 

members  of  congress  are  adopted  by  &.  v.  Minnick,  15  Iowa,  198. 
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set  ouV  but  nothing  of  this  sort  is  generally  required  in  our 
states.*    Thus, — 

§  833.  Sufficient. —  An  indictment  for  illegally  voting  at  a 
town  meeting,  averring  that  the  meeting  was  duly  holden,^ 
without  stating  how  or  by  what  authority  called,  was  adjudged 
sufficient.'  So  also  it  was  enough  to  say  '^  that  the  inhabitants 
were  convened,  according  to  the  constitution  and  laws  of 
the  state,  in  legal  town  meeting,  for  the  choice  of  town  offi- 
cers."^ And  an  averment  that,  at  the  time  and  place  men- 
tioned, the  defendant  voted  at  a  certain  election  authorized  by 
law,  then  and  there  held,  implies  that  it  was  held  by  the  proper 
officers.' 

§  834«  The  place  —  is,  as  of  course,  alleged.*  But  that  it  is 
within  the  state  need  not  be  added.^ 

§835.  Want  of  qualiflcatlon, —  Where  the  indictment  is 
for  voting  or  registering  without  being  qualified,  most  of  the 
cases  require  it  to  specify  the  qualification  lacking.'  •  Within 
which  rule  it  is  sufficient,  for  example,  to  say  that  the  defend- 
ant was  under  twenty-one  years  of  age.*  Other  cases  hold  it 
to  be  adequate  simply  to  aver  that  the  defendant  voted  '^not 
being  qualified  to  vote  according  to  4;he  constitution  and  laws 
of  this  state."  **  To  some  degree,  the  difference  seems  to  de- 
pend on  differences  in  cases,  statutes,  and  particular  disquali- 
fications. In  principle,  there  are  circumstances  wherein  the 
latter  form  should  be  deemed  adequate  while  yet  it  would  not 

1  Reg. u Bowler, Car.  AM.  559;  Reg.  Lockbaum,  88  Ck>nn.  400;  [a  u  Do- 

V.  ElUs,  Car.  &  M.  564  herty,  25  Fed.  R.  2a] 

>  Gallagher  v,  S,,  suprcu  ^  Com.  v,  Shaw,  7  Met  52* 

sa  V.  Marshall,  45  N.  H.  281.   And  ^Crim.  Pra,  I,  g  627;  Quinn  u  a, 

see  Com.  v.  Desmond,  122  Mass.  12;  85  Ind.  485,  [9  Am.  R  754;]  U.  S.  v. 

a  v.  Hardy,  47  N.  H.  5da  Hirshfield,  18  Blatch.  880;  a  v.  Moore, 

<  a  v.  Bailey,  21  Me.  62.    And  see  8   Dutcher,    105;   B,    v.    Tweed,   3 

a  V.  Marshall,  suprcu  [United  States  Dutoher,  111;  Gordon  v,  a,  52  Ala. 

statute  is  an  exception  to  this  rula  808,  [28  Am.  R.  575.]    See  a  v,  Bruce, 

U.  a  V.  Seaman,  28  Fed.  R.  88a]  5  Oreg.  68,  [20  Am.  R  784;  P.  u  Neil, 

^S.v.  Douglass,  7  Iowa,  4ia    And  91  CaL  465.  27  Paa  R  760;  P.  «i  Mo- 
see  U.  a  V.  Johnson,  2  Saw.  48a  Kenna,  81  CaL  22,  22  Paa  R  488;  P. 

«  Com.  u  Desmond,  122  Masa  12;  v.  Barber,  48  Him  (N.  Y.),  19a] 

Wilson  V.  a,  52  Ala.  299;  U.  a  u  *  Gordon   v.   a,  supra;  U.   &  v. 

Johnson,  2  Saw.  482;  a  v.  Bruce,  5  O'Neill,  2  Saw.  481. 

Oreg.  68,  [20  Am.  R  784;]  Gallagher  loa  u  Macomber,  7  R  I  849;  a  tv 

V,  a,  10  Tex.  AfK  469.    But  see  a  v.  Douglass,  7  Iowa,  418;  Gallagher  v. 

a,  10  Tex.  Api  469,  471. 
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be  in  others;  because,  first,  this  is  a  negative  averment,  not 
therefore  in  general  required  to  be  so  full  as  an  affirmative 
one;^  and  secondly,  qualification  may  be  a  compound  fact,^ 
consisting  of  several  particulars  whereof  a  specification  would 
be  unnecessary  in  pleading  it,*  therefore,  a  fortioriy  not  neces- 
sary in  its  negation.* 

§  836.  Act  of  voting, —  There  is  no  unvarying  form  for  set- 
ting out  the  act  of  voting.  It  is  sufficient,  for  example,  to  say 
that  the  defendant  did  wilfully  and  unlawfully  give  in  his  vote.* 
The  name  of  the  person  voted  for,  and  the  offices  to  be  filled, 
need  not  be  mentioned.* 

§  837.  Doable  voting. —  The  terms  of  the  statutes  creating 
this  offense'  differ,  and  the  indictment  must  duly  cover  them. 
Assuming  them  to  be  covered,  it  may,  for  example,  after  set- 
ting out  the  election,  with  time  and  place,  add,  that  thereat 
and  then  and  there  the  defendant  did  wilfully,  etc.,  oast  more 
than  one  vote,  etc'    It  need  not  say  for  whom.* 

In  two  places. —  If  the  offense  consists  of  voting  in  two  places, 
both  are  material ;  they  must  be  alleged,  and  a  variance  be- 
tween allegation  and  proof  will  be  fatal.  "Where  there  were 
two  counts,  alternating  the  order  of  the  places  of  voting,  and 
the  jury  could  not  determine  in  which  the  last,  or  illegal,  act 
occurred,  it  was  held  that  they  could  not  convict  upon  either 
or  both.* 

§  888.  Election  jndges  unlawfally  reeelYlng  vote. — A  stat- 
ute made  punishable  '*  any  judge  or  sheriff  who  shall  know- 
ingly and  unlawfully  receive  the  vote  of  any  other  than  a 
qualified  voter."  Thereupon  an  allegation  against  one  of  tho 
judges,  that  he  knowingly  and  unlawfully  received  the  vote 
of  a  person  not  entitled  to  vote,  not  mentioning  what  his  as- 
sociates did,  was  adjudged  sufficient.  It  set  out  a  crime,  *^  how-^ 
ever  the  other  judges  and  sheriff  may  have  acted."  ^* 

1  Grim.  Pro.,  I,  g  64t  •  Ante,  g  8d5;  [a  «i  HiHer,  182  Ma 

>  And  see  ante,  g  70&  d07,  88  a  W.  B.  lUd.] 

'And  see  Com. v.  Gray,  2  Dut.  878;  ^a  n  Boyington,  58  He.  612;  [a  tx 

a  n  Daniels,  44  N.  H.  88a  Patterson,  116  Ind.  40, 18  N.  K  B.  27a] 

«a  u  Moore,  8  Dutcher,  105^    See  ^AtUe,  g  886;  Wilson  «i  a,  62  Ala. 

Reg;  V.  Bowler,  Car.  A  M  650;  XT.  a  209. 

V.  Watkinds,  7  Saw.  86.  'a  v.  Fitzpatriok,  4  B.  I  269. 

^a  u  Minniok,  16  Iowa,  128,  126;  i<^Com.  u  Gray,  2  Duv.  87&     See 

Wilson  v.  a,  62  Ala.  299.  P.  v.  McManus,  84  Barb.  620;  fiyrne 

666 


\ 


§§  839-842.]    omsBKB  mobs  pubblt  flTATuroBT.         [book  yi. 

§  839.  Appointment  of  election  offleers. — To  aver  that  per- 
sons named  were  judges  of  the  election  is  equivalent  to  saying 
that  they  were  duly  appointed  snch,  and  is  sufficient.^ 

Knowledge  of  election  officer, —  An  indictment  against  the 
proper  officer  for  refusing  to  put  a  name  on  the  voting  list 
should  allege  that  he  knew  the  person  to  be  entitled  to  vote.' 

§  840.  ^^  Falsely  and  frandnlently  "  for  «^  wilfHiiy.'*— An 
English  statute  *  made  punishable  one  who  should  ^^  wUfvUy 
make  a  false  answer  "  as  to  his  qualiflcations  to  vote.  And  to 
allege  that  the  defendant  did  it  ^^  falsely  and  fraudoleiitly/' 
omitting  the  word  "  wilfully,"  was  adjudged  ill.*    Buty— 

^^  Unlawfully  "  for  ^*  UlegdUy,^^ —  Under  a  Tennessee  statute 
which  employed  the  word  '^  illegaUy,"  it  was  held  good  to  say 
in  the  indictment  "unlawfully;"  for  ^ the  words  are  synony- 
mous."* 

II.  Thb  Evibbnob. 

§  841 «  QMaliflcatiOB  of  election  ofllcert.— Where  the  official 
character  of  the  officers  of  an  election  is  among  the  issues,  it  is 
^VLf&oientj>r{ma  facie  to  show  that  they  acted  as  such.* 

False  answers — Vcniance. —  On  an  indictment  for  giving 
false  answers  to  the  election  officers,  the  allegation  of  the  de- 
fendant's intent  was  that  it  was  to  procure  his  name  to  be 
placed  on  the  list  of  voters  and  to  obtain  permission  to  vote. 
But  the  proofs  showed  that  his  name  was  on  the  list  when  the 
answers  were  given.  Thereupon  this  allegation  was  held  not 
to  be  of  a  sort  which  could  be  rejected  as  surplusage,  and  so 
the  case  failed  by  reason  of  the  variance.' 

§  842.  Presumption  of  residence. —  On  the  issue  of  non-resi- 
dence it  is  BxMoient  prima  facie  to  prove  against  the  defendant 
that  during  the  period  for  which  the  residence  was  reqoired 
by  law  he  did  not  aotoally  abide  in  the  place.    The  burden  is 

tx  a,  18  Wia  519;  [U.  &  «.  Doherty,  «Beg. u  Bent^  1  Dea  aa  157.  See 

85  Fed.  R.  28;  U.  a  «L  Vigil,  7  N.  M.  Grim.  Pro.,  li^lS]  [U.  a  tk  Dwyer, 

89S,  84 Ptea  &  580.]  5tPed.a464] 

^a  «L  Randies,  7  Humph.  A  *a  u  Haymorth,  8 Sneed*  64 

sa  tk  Daniels,  44  N.  H.  888;  [U.  a  •Grin.  Pro.,  I,  |  1180;  II.  K  884, 

u  Kelaej.  42  Fed.  B.  882L    Contra,  881,  888;  Com.  «i  Bhaw,  7  Mst  5& 

Com.  tt  Maddox  (Kj.),  88  a  W.  R 188.]  7  Com.  u  Shaw,  supra. 

*  The  Municipal  Corporations  Aot, 
5  ft  6  Will  4,  oh.  78,  §  84. 
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then  on  him  to  show,  if  he  can,  that  he  was  away  for  a  tem- 
porary purpose.* 

§  842a.  Proof  of  Yoting  —  (Toting  lists),—  The  poll-lists 
have  been  deemed  to  be  the  highest  evidence  that  the  defend- 
ant cast  a  vote,  without  which  the  offense  cannot  be  made  out.' 
But  probably  this  would  not  be  so  under  every  form  of  tho 
laws.  « 

§  843.  ^^Corroborating  circnmstances " — (Bribery). —  By 
a  statute,  one  accused  of  receiving  a  bribe  for  his  vote  could 
not  be  convicted  ^  on  the  testimony  of  a  single  witness,  unless 
sustained  by  strong  corroborating  circumstances."  And  it  waa 
held  that  the  mere  fact  of  the  candidate  having  had  private  in- 
terviews with  several  friends  on  the  day  of  the  election  did  not 
satisfy  the  requirement.' 

la  «i  Marshatl,  46  N.  H.  28t  14  N.  E.  R  96;  P.  n  McEane, 80  Hon, 

'Wilson  «  &,  69  Ala.  299;  Hunter  89%  dO  N.  Y.  SaiK  95;  Cooper  n  a,  9<l 

V.  a,  66  AJa.  76.  Tex.  Ap.  675,10a  W.R216;  GonLti 

•Russell  V.  Com.,  8  Bush,  469.    [A  Bany,  98  Ey.  394^  88  a  W.  &  400;  a, 

few  decisions  are  appended  upon  Shultz  v.  Luy,  103  Wis.  524^  79  N.  W. 

queslions  of  eyideaoe  and  procedure:  R.  776.    As  to  election  expenses  see 

Com.  V,  CHara  (Ky.X  83  a  W.  B.  412;  a,  Crowu  Bland,  144 Ma  584, 46  a  W. 

Owens  V.  a,  67  Md.  807,  10  Atl  R  R  440,  41  U  B.  A.  297.] 

210;  Com.  v.  MoGinty,  146  Mass.  257, 
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CHAPTER  L. 

GAMING --THE  LAW.l 

844^  84SL  Introduotion. 

846-851.  Common  law  and  old  statutea 

85)1^-850.  Generally  of  our  own  legislation. 

857-881.  Expositions  of  particular  provisiona 

§  844.  What  for  this  chapter. —  The  statutes  on  this  sub- 
ject are  so  numerous  and  diverse  that  a  full  treatment  of  them 
would  conduct  us  through  an  almost  interminable  course  of 
discussions  merely  local  to  particular  states.  It  will  not  be  at- 
tempted. What  is  proposed,  therefore,  is  to  present  views 
helpful  everywhere,  with  citations  of  the  cases  not  explained 
as  well  as  of  those  which  are,  and  the  local  ones  with  the  rest ; 
enabling  the  reader  to  conduct  for  himself  any  minuter  inves- 
tigations desired. 

§  845.  How  divided.— We  shall  consider:  I.  The  unwritten 
and  old  English  statutory  law  of  the  subject;  11.  Generally  of 
the  American  legislation  and  its  validity ;  III.  Expositions  of 
particular  statutory  provisions. 

L  Thb  IJnwbitten  and  Old  Enolish  Statutobt  Law  of  thb 

Subject. 

« 

.  §  846.  At  common  law. —  Simple  gaming,  with  no  special 
element  of  criminality,  is  not  punishable  by  the  common  law 
either  of  England  or  of  our  states.'    But  -^ 

§  847.  In  other  offenses. —  It  is  or  may  be  an  ingredient  in 
some  other  offenses;  as, — 

Gaming-house. — The  keeping  of  a  common  gaming-house  is 
an  indictable  nuisance  at  the  common  law.'    So  also  — 

^(jlamlng-hoiiBe.— Forthenuisanoe  (Curw.  ed.X  p^  721;  1  Russ.  Crimes 

of  keeping  a  gaming-house,  see  Crim.  (8d  Eng.  ecL),  465;  1  Qah  Crim.  Law» 

Law,  i  %  lias  et  seq,  451;  U.  a  n  HUbum,  4  Cranoh,  a  C. 

2  Crim.  Law,  L  §§  504, 1185:  BeU  v.  719;  [Paulk  v.  Jasper  Land  Ca,  116 

Norwich,  8  Dy.  2546;  Case  of  Monopo-  Ala  178,  22  S.  R  495.] 
lies,  11  Ca  846,  876;  1  Hawk.  P.  C.        >Crim.  Law,  I,  §§  504^  1185  et  seq. 
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False  dice. —  Winning  another's  money  with  false  dice  is  a 
punishable  common-law  cheat.* 

§  848.  Wager* —  A  wager  is  a  species  of  game.  Like  the 
other  sorts,  it  appears  not  to  be  indictable  at  the  common  law. 
Yet,  to  an  extent  not  well  defined  in  the  books,  it  is  deemed 
contrary  to  the  policy  of  the  law ;  so  that,  by  some  opinions, 
in  the  more  flagrant  cases,  and  by  other  opinions  in  all  cases, 
a  civil  suit  to  recover  the  wager  cannot  be  maintained.* 

In  Scotland  —  no  action  is  maintainable  on  any  gaming  con- 
tract; while  yet  mere  gaming,  in  distinction  from  keeping  a 
gaming-house  and  the  like,  appears  not  to  be  punishable  by 
the  unwritten  law  there  prevailing.* 

§  849.  Old  English  statutes:— 

17  Ed/kv,  J^  ch.  J, —  was  repealed  by  33  Hen.  8,  ch.  9,  under 
the  words  '^  all  other  statutes  made  for  the  restraint  of  unlaw- 
ful games."  Therefore,  not  being  in  existence  when  our  country 
was  settled,  it  could  not  have  become  a  part  of  our  common 
law.    This  statute  of  — 

§  850«  33  Hen.  8^  eh.  9, —  was  the  leading  enactment  on  the 
subject  in  England  when  we  received  thence  our  unwritten 
law.  The  ^^  bowyers,  fletchers,  stringers  and  arrowhead  mak- 
ers "  having  complained  to  parliament  that  their  business  had 
been  made  unprofitable  by  the  people  leaving  archery  for  gam- 
ing, this  statute  directed  them  to  exercise  themselves  with  long 
bows;  every  man  to  have  not  less  than  one  such  bow  and  four 
arrows,  and  every  boy  over  seven  one  bow  and  two  arrows. 
Then  it  proceeded  with  various  inhibitions  of  gaming  and  gam- 
ing-houses. For  example,  by  section  17,  "  no  manner  of  arti- 
ficer or  craftsman  of  any  handicraft  or  occupation,  husband- 
man, apprentice,  laborer,  servant  at  husbandry,  journeyman,  or 

1  Ciiin.  Law,  II,  g  157.  14  Ind.  25;  V^orthington  v.  Blaok,  18 

2  Bishop,  GoiL,§g58(MS82;  Lewis  V.  Ind.  844;  Hurdock  v,  Kilboum,  6 
Littlefield,  15  Ma  288;  BaU  v.  GUbert,  Wia  468;  Woodoock  v.  McQueen,  11 
12  Met  897;  Gibbons  v.  Gk)uverneur,  1  Ind.  14;  Sipe  v,  Finarty,  6  Iowa,  894; 
Denio,  170;  EUis  v,  Beale,  18  Me.  887,  Craig  v.  Andrews,  7  Iowa,  17;  Com. 
[36  Am.  D.  726;]  Dunman  u  Strother,  v.  Gourdier,  14  Gray,  390,  891:  Sut- 
1  Tex.  89,  [46  Am.  D.  97;]  Crow  v,  phin  v.  Crozer,  1  Vroom,  257,  reversed, 
a,  6  Tex.  884;  Bryant  v.  Mead,  1  CaL  8  Vroom,  462;  Lear  v.  McMillen,  17 
441;  Trenton  Mutual  Life  &  Fireln&  Ohio  St  464;  Walker  v,  Armstrong, 
Co.  V,  Johnson,  4  Zab.  576;  Gahan  v.  54  Tex.  609;  Smith  r.  Bouvier,  70  Pa. 
Neville,  2  CaL  81 ;  Dewees  v.  Miller,  5  St  325.  See  post,  g  872  et  aeg. 
Harring.  (Del)  847;  Nudd  u  Burnett,  *  GreenhufTs  Case,  2  Swinton,  286, 
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serYant  of  artificer,  mariners,  fishermen,  watermen,  or  any  serY- 
ing  man  shalL  etc.,  play  at  the  tables,  tennis,  dice,  cards,  bowls^ 
clash,  coyting,  legating,  or  any  other  unlawful  game,  out  of 
Christmas,  under  the  pain  of  twenty  shillings,  to  be  forfeit  for 
eYery  time ;  and  in  Christmas  to  play  at  any  of  the  said  gamea 
in  their  masters'  houses,  or  in  their  masters'  presence;  and  also, 
that  no  manner  of  persons  shall  at  any  time  play  at  any  bowl 
or  bowls  in  open  places  out  of  his  garden  or  orchard,  upon  the 
pain  for  CYery  time  so  offending  to  forfeit  six  shillings  eight 
pence." ' 

§  861.  With  us. —  This  statute  had  ncYer  any  force  in  Mary- 
land '  or  probably  in  any  of  the  other  colonies.'  Its  date,  1541, 
is  not  too  recent ;  but  there  are  other  objections,  apparent  on 
its  entire  face,  too  obYious  to  need  explanation,  showing  that 
it  could  not  haYC  become  a  part  of  our  common  law. 

Other  old  English  statutes  are — 16  Car.  2,  ch.  7  (A.  D.  1664) ;  ♦ 
10  and  11  Will.  3,  ch.  17  (A.  D.  1699); »  9  Anne,  oh.  6  (A.  D. 
1710);*  9  Anne,  ch.  14,'  and  10  Anne,  ch.  26.*  But  though 
these  haYe  been  the  basis  for  American  legislation,  none  of 
them  probably  are  common  law  with  us;  or,  at  least,  are  to  be 
practically  relied  on  as  the  foundation  for  an  indictment.* 

II.  Gbnbbally  of  the  Ambbican  Legislatiok  and  rrs  YAUBrnr. 

§  862.  DiYersifled  ol^Jects  enumerated  —  (Cases  eited).— 
The  statutes  are  numerous  and  diYerse ;  and,  as  eYery  practi- 
tioner will  haYe  before  him  those  of  his  own  state,  to  recite 

1  See  1  Hawk.  P.  Q  (Curw.  ecL),  Cranch,  C  C  107,  108, 109,  Cranoh, 
pp.  721-725.  CL  J.,  observed :  **  The  British  statutes 
SKilt7,Repi  Stata  76i  of  16  Car.  2,  ch.  7,  against  deceit  in 
*See  Dunman  v.  Strother,  1  Tex.  gaining;  0  Anne,  oh.  14,  §1,  avoid- 
89,  92,  [46  Am.  D.  97.]  It  is  not  set  ing  securities  for  money  lost  at  gam- 
down  by  the  Pennsylvania  Judges  as  ing;  id.,  §  2^  providing  that,  if  more 
in  foroe  in  that  state.  Report  of  than  £10  be  lost  at  play  at  one  sit- 
Judges,  8  Binn.  595.  ting,  it  may  be  recovered;  and  §  8, 

*  See  1  Hawk.   P.   GL  (Curw*  ed),  requiring  the  winner  to  answer  on 
pp.  726,  729.  oath,  are  in  force  in  this  country. 

*  Id.,  ppi  788,  784  But  the  English  and  British  statutes 

*  Id.,  p.  784  prohibiting  certain  games  to  certain 

7  Id.,  pp.  727,  728*781  classes  of  persons  never  were  in  force 

8  Id.,  p.  784  in  Maryland,  and  consequently  are- 

9  Dunman  v,  Strother,  1  Tex.  89, 92,  not  in  foroe  here.** 
[46  Am.  D.  97.]    In  U.  &  u  Dixon,  4 
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them  in  detail  would  not  be  a  wise  use  of  onr  space.  The  acts 
prohibited  by  them,  with  many  of  the  cases  decided  thereon, 
are  such  as  the  following: 

Keeping  implements  or  gaming  place. —  The  keeping  of  a 
bowling-alley,*  a  billiard-table,'  a  faro  bank,  or  other  like  de- 
vice;'— 

In  particular  places. —  The  having  of  the  facilities  for  gam- 
ing, or  allowing  it,  or  personally  gaming,  in  places  where  in- 
toxicating liqnors  are  sold,^  or  in  saloons,'  or  public  houses,^  or 
other  public  places,^  to  which  youth  will  be  allured,  or  in  the 
vicinity  of  a  dwelling-house,'  or  in  a  place  under  the  defend- 
ant's control ;  • — 

la  tk  Carrier,  38  Ma  48;  GonL  i;.  Adams,  160  Masa  810, 85  N.  R  R  851; 

StoweU,  9  Met  573;  Com.  v.  Drew,  8  a  «.  Shaw,  89  Minn.  158,  89  N.  W.  R 

Cush.  379;  Needham  v.  a,  1  Tex.  189;  805u] 

a  V.  Hay,  39  Ma  457;  Com.  v.  Coding,  ^Ante,  §  394;  Campbell  v.  a,  55  Ala 

8  Met  ISa  89;  Ray  v.  a,  50  Ala  173;  Harcrow 

'Smith  V.  a.  33  Ala  64;  &.  v.  Moee-  u  a,  3  Tex.  Ap.  511;  Phillips  v.  a,  51 
ley,  14  Ala  890;  Mayers  v.  a,  8  Eng.  Ala  30;  a  v.  Black,  9  Ira  378;  a  v. 
333;  Blanton  v.  a,  5  Blackf.  500;  a  v.  Terry,  4  Dev.  &  Bat  185;  a  v.  Cole- 
Mathews,  3  Brev.  83;  Harbaugh  v.  P.,  man,  8  Ala  14;  Burdine  v.  a,  35  Ala 
40  III  394;  Gibbons  v.  P.,  88  BL  443;  00;  Marston  v.  Com.,  18  R  Monr.  485; 
Com.  V.  Emmona  98  Masa  6;  Com.  v.  Cole  v.  a,  9  Tex.  43;  a  v.  Hix,  3  Dev. 
Sylvester,  18  Allen,  347;  Ward  v.  a,  116;  Jacobi  u  a,  59  Ala  7L 
17  Ohio  St  83;  Pardee  v.  Smith,  37  ^  O'Brien  v.  a,  10  Tex.  Ap.  544 
Mich.  83 ;  Carr  v.  a,  50  Ind.  178 ;  Han-  •  Ante,  §  399 ;  Com.  v.  Tilton,  8  Met 
rahan  v.  a,  57  Ind.  537;  Longworth  383;  a  v.  Smitherman,  1  Ira  14;  a  v. 
u  a,  41  Tex.  506;  Mayers  vl  a,  8  Eng.  Records,  4  Barring.  (Del)  554;  Com. 
333;  [Liebman  v.  Miller,  30  Misc.  346,  v.  Prices  8  Leigh,  757;  &.  v.  Bams,  35 
46  N.  Y.  Supp.  533.]  Tex.  654;  Millican  v.  a,  35  Tex.  664; 

>a  V.  Howery,  41  Tex.  506;  a  v.  a  v.  Mansker,  86  Tex.  864;  a  u  Jur- 
Andrewa  43  Ma  470;  Wheeler  v.  a,  gins,  81  Tex.  58a 
43  Md.  568;  Schooler  v.  a,  57  Ind.  137;  TAnte,  g§  398,  399;  Wilqox  v.  S.,  36 
Terr.  v.  Copely,  1  New  Mex.  571;  St  Tex.  145;  O^Brien  u  a,  10  Tex.  Api 
Louis  V.  Sullivan,  8  Ma  Ap.  455;  a  v.  544;  Lindsey  v.  a,  48  Ala  169;  Els- 
Savannah,  T.  n.  P.  Charl  285,  [4  Am.  berry  v.  a,  41  Tex.  158;  a  v.  Roderica, 
D.  708; J  a  V.  Stogsdale,  67  Ma  630;  85  Tex.  507;  a  u  Arnold,  87  Tex.  409; 
a  17.^  Thomas,  50  Ind.  393;  Rice  v.  a,  Perez  v.  a,  48  Ala  356;  Sbeppard  v. 
8  Can.  141;  Campbell  v.  a,  3  Tex.  Ap.  a,  1  Tex.  Ap.  804;  Lowrie  v.  S.,  43 
187;  Harris  «l  a,  6  Tex.  11;  McCoy  v.  Tex.  603;  [Johnson  «.  a,  88  Ala  65,  8 
Zane,  65  Ma  11;  Euper  v.  a,  85  Ark.  8.  R  79a] 

639;  Simms  «i  a,  60  Ga  145;  Hayes  ^a  v.  Noyes,  Ip  Post  (N.  H.)  379. 

V.  a,  55  Ind.  99;  a  v.  Whitworth,  8  *a  v.  Cooster,  10  Iowa,  453;  ConL 

Port  434;  Com.  v.  Wyatt,  6  Rand.  v.  Edds,  14  Gray,  406;  S.  v.  Mathia  3 

694;    Ervine  v.  Com.,  5  Dana,  316;  Pika  84;  Roberts  t7.  Com.,  11  R  Monr. 

Com.  V.  Burns,  4  J.  J.  Mar.  177;  a  v.  8;  Calvert  v.  Com.,  5  R  Monr.  264. 

Markham,  15  La  An.  498;  [Com.  v.  [Occupying  room,  hiring  telegrapli 
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Particular  day. — Gaining  on  a  particular  day,  as,  for  instance, 
on  the  Sabbath  day ;  *  — 

Betting  and  wagers. —  Betting  by  persons  on  games  played 
by  others,*  or  on  a  public  election,*  or  horse-race/  together 
with  some  other  forms  of  wager ;  • — 

Encouraging  gaming  —  {Minors). — One's  otherwise  encour- 
aging gaming  in  others,*  or  even  permitting  it  by  minors,  or 
allowing  them  to  congregate  where  games  are  played ;  ^ — 

Horse^acing. —  The  public  racing  of  horses,  and  especially 
under  specified  circumstances;* — 

operator,  and  for  a  oommission  tele-  Strother,  1  Tex.  89;  Com.  tk  Shelton, 
graphing  bets  on  races  to  the  point  8  Grat  593;  Dobkins  «.  S.,  2  Humph, 
where  tbej  take  place*  is  keq[>ing  and  424;  Bagley^  ti  S.,  1  Humph.  486;  Bar- 
maintaining  a  gaming  roooL  P.  «  ret  u  Hampton,  2  Brev.  220;  Smoot 
Weithoff,  93  Mioh.  681,  68  N.  W.  B.  tx  a,  18  Ind.  la 
784]  ^Fugate  u  a,  2  Humph.  897;  a  v. 

1  a  V.  Feavson,  2  Md.  810;  a  «.  Con-  Ebert,  40  Ma  186;  Hitchins  «.  P.,  89 

ger,  14  Ind.  896;  a  v.  Anderson,  80  N.  Y.  454;  a  u  HaU,  8  Vroom,  15& 
Ark.  18L  ^Manheim  v.  a,  66  Ind.  65;  Com. 

>Bagley  v.  a,  1  Humph.  486:  Ciow  v.  Emmons,  98  Mass.  6;  Moore  v.  a, 
V.  a,  6  Tex.  884;  Tomey  v.  a,  18  Ma  65  Ind.  218;  Ready  v.  a,  62  Ind.  1; 
455;  Hortou  u  a,  8  Eng.  62;  Ward  Donniger  u  a,  52  Ind.  826;  a  v. 
V.  a,  22  Ala.  16;  Baohellor  v.  a,  10  Ward,  57  Ind.  587;  Squier  v.  a,  66 
Tex.  258,  262;  a  u  Bates,  10  Ma  166;  Ind.  817;  Alexander  v.  a,  48  Ind.  894; 
Eubanks  v.  a,  5  Ma  450;  a  v.  Blair,  Zook  v.  a,  47  Ind.  468;  Oreen  u  Com., 
41  Tex.  80;  a  u  Bristow,  41  Tex.  146;  5  Bush,  827;  a  v.  Derichs,  42  Iowa, 
Blair  v.  a,  82  Tex.  474;  Napier  u  a,  196;  Stem  v.  a,  58  Ga.  229,  [21  Am. 
50  Ala.  168;  a  u  Czarnikow,  20  Ark.  B.  266;]  Bartender  v.  a,  51  Ind.  78; 
160;  Anderson  «.  a,  9  Tex.  Ap,  177;  Conyers  v.  a,  50  Ga»  108,  [15  Am.  R 
Ben  n  a,  9  Tdx.  Api  107;  Bone  v.  a,  686;J  Powell  v.  a,  62  Ind.  581;  HIpes 
68  Ala.  185;  Stone  n  a,  8  Tex.  Ap.  u  a,  78  Ind.  Sa 
675;  MitcheU  V. a,  55  Ala.  160;  Jaoob-  •a  «.  Fidler,  7  Humph.  502;  Fid- 
son  «l  a,  55  Ala.  151;  Bay  v,  a,  50  dler  u  a,  7  Humph.  508;  Van  Valk- 
Ala.  172;  Bass  u  a,  87  Ala.  469 ;  Flynn  enburgh  u  Torrey,  7  Cow.  252;  Shrop- 
V.  a,  84  Ark.  441;  Sohuster  v.  a,  48  shire  v.  Glascook,  4  Ma  586^  [31  Am. 
Ala.  199.  D.  189;]  Boynton  v.  Curie,  4  Ma  599; 

>  Po9tf  §  981  et  teq.;  Doyle  tx  Balti-  Gibbons  v.  Gouvemeur,  1  Denia  170; 

more,  12  Gill  Sc  J.  484;  Veach  v.  Elli-  a  v.  Posey,  1  Humph.  884;  Ellis  u 

ott,  1  Ohio  St  139;  a  v.  Cross,  2  Beale,  18  Me.  887,  [36  Am.  D.  726;] 

Humph.  801;    Morgan   v.  Pettit,  8  a  u  Ness,  1  Ind.  64;  Watson  ix  a,  8 

Scam.  529;  a  v.  MoLelland,  4  Sneed»  Ind.  128;  Huff  «.  a,  2  Swan  (Tenn.X 

487;  Com.  u  Kennedy,  15  B.  Monr.  279;  Redman  o.  a,  88  Ala.  428;  Gold* 

531.  smith  n  a,  1  Head,  154;  a  v.  Catch- 

«  a  V.  Blaokburn,  2  Coldw.  285.  ings,  48  Tex.  654;  King  v.  a,  8  Tex. 

sa  VI.  Posey,  1  Humph.  884;  Par-  Ap,  7;  Bobb  u  a,  52  Ind.  2ia 
sons  u  a,  2  Ind.  499;  Dunman  v. 
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Why. —  Each  of  these,  in  distinction  from  mere  private  play- 
ing, is  in  various  states  made  indictable,  because  of  its  tendency 
to  affect  other  persons  than  the  players  themselves.    Again, — 

§863.  Gaming  for  money  —  is,  irrespective  of  place,  time 
or  person,  by  some  of  our  statutes  made  an  offense  generally  ^ 
or  under  special  circumstances.'    So  — 

Frequenting  gaming-h^mses^ — for  the  purpose  of  gaming,  is 
by  some  statutes  made  an  offense.*    Again, — 

Obtaining  money  —  or  other  thing,  by  gaming,  is  another 
form  of  the  offense.* 

§  854.  Other  distinctions. —  Some  of  the  statutes  also  make 
a  difference  whether  the  playing  is  at  a  game  of  chance  or  of 
skill ;  •  whether  there  is  betting  or  not ;  •  whether  the  party 
offends  in  a  single  instance  or  habitually;^  and,  in  some  of  the 
states,  whether  the  playing  is  with  a  white  person,  a  negro,^ 
or  in  former  times  with  a  slave.* 

§  864a.  Licensed. —  There  are  statutes  for  licensing  gaming 
places,  and  licensing  other  places  and  forbidding  gaming  in 
them,  a  violation  whereof  is  made  punishable.^^ 

§855.  Interpretation. —  We  have  seen"  that,  by  special 
provisions  in  some  of  the  states,  the  statutes  against  gaming 
are  to  be  interpreted  liberally,  contrary  to  the  general  rule  for 
criminal  statutes.  In  general,  and  with  this  exception,  they 
follow  the  same  rules  of  construction  as  other  enactments  or- 

^ Carper  u  a,  97  Ohio 8t  672;  [Bor-  ^ElM^s  v.  &.,  2  Humph.  496;  Com. 

ohes  V.  a,  81  Tex.  Cr.  B.  517,  21  a  W.  ^  Hopkins,  2   Dana,  41S;  Com.  u 

B.  102;  a  V.  Shaw,  89  Minn.  158,  89  Moore,  2  Dana,  402. 

K.  W.  R.  805.]  •  Johnson  a  a,  8  Oa.  458;  a  v. 

>a  V.  Stiilwell,  16  Kan.  24;  Tniitt  Katee,  8  HiU  (a  C.\  200.    See  Wells 

u  P.,  88  HL  518;  Roberts  V.  a,  82  Ohio  u  a,  8  Lea,  7a 

at  171;  Tattle  u  a,  1  Tex.  Ap.  864^  •a  v.  Laney,  4  Rich.  193;  Ward  u 

867;  [Thompson  v.  Q.  (Tex.  Cr.  Ap.),  a,  87  Ala.  15a    See  a  k  Pemberton, 

28  a  W.  &  684;  Hall  v.  a  (Tex.  Cr.  2  Dev.  28L 

Ap.),  84  a  W.  R.  122.J  i«  Clark  v,  a,  49  Ala.  87;  Aioardi  v. 

>  Howard  v.  a,  64  Ind.  516;  a  v.  a,  19  Wall  685;  Harris  v.  a,  9  Tex. 

AUen,  69  Ind.  lU;  Bowe  u  a,  25  Ind.  Ap.  808;  Eubanks  v.  a,  17  Ala.  181; 

415;  Hamilton  «.  a,  26   Ind:  426;  £Svixir^e  Chamberlaine^  8  Ellis  &  a 

(Oreen  v.  a  (Ind.),  7  West  R.  85aj  644;  Patten  v.  Rhymer,  8  Ellis  &  K 

«Ptw<,  §§874,875;  Blemer  v.  P.,  76  1;  Com.  v.  Adams,  109   Mass.  844; 

III  265.  Houghton  u  a,  41  Tex.  186;   &.  v. 

»  a  u  Nates,  8  HiU  (a  Q),  200.  Johnson,  41  Tex  504;  P.  v.  Crayoroft, 

«a  V.  Purdom,  8  Ma  114;  a  u  Al-  2  Cal  248,  [56  Am.  Dl  88L] 

bertson,  2   Blackt   251;  Yicaro  u  ^^Ante,%6^ 
Com.,  5  Dana,  504 
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daining  the  like  penalties.^  Particular  explanations  will  occur 
under  the  next  sub-title;  and,  for  the  convenience  of  the 
reader,  some  helpful  cases  are  referred  to  in  a  note,'  in  the 
order  of  the  states. 

1  Afl  to  a  few  of  these  statutes,  see  7  CaL  208;  Ex  parte  Ah  Yem,  58  CaL 

ante,  g§  135,  221,  294.  298,  299;  CrinL  246;  [Ck>rbin  v.  Wachhorst,  76  CaL 

Law,  I,  §  686;  [Atkins  v.  &,  95  Tenn.  587, 18  Pac  R  677.] 

474^  82  S. 'W.  R.  89t    But  an  officer  DdhotcL^T.  v. Sponsler,  1  Dak. 289» 

of  city  seeking  evidence  of  gambling  [Florida.^  Overby  u  S.,  18  Fla.  178 ; 

is  not  guilty  of  violation  who  bets  Hazen  u  S.,  18  Fla.  184] 

small  sum  to  ascertain  the  fact,  as  Qeorgia.—S.  v,  Doon,  R  M.  Chart 

there  is  no  criminal  intent    S.  u  1;  Johnson  tx.  S.,  8  Ga.  458;  Higdon 

Trophy,  78  Ma  Api  206^  2  Ma  Api  R  v.  Heard,  14  Ga.  255;  Brown  r.  a,  40 

190;  Stuart  u  a  (Tex.  Cr.  Ap,\  28  a  Ga.  689;  Conyers  v.  a,  50  Ga.  103,  [15 

W.  R.  806;  Allphin  v.  8.  (Tex.  Cr.  Ap.),  Am.  R  686;]  Porter  t?.  a,  51  Ga.  300; 

29  a  W.  R  159;  Wilson  v.  a,  64  Ark.  Simms  v.  a,  60  Ga.  145;  Mallory  v,  a, 

586,  48  a  W.  R  97a]  62Ga.  164;  Kneeland  t)La,62  Ga.895; 

^AlabanuL—Q.   v.  Whitworth,   8  [Pacettiaa,82  Ga.297,7aRR867; 

Port  484;  a  v.  Moseley,  14  Ala.  890;  Parmer  v.  a,  91  Ga.  152, 16  a  £.  R 

a  V.  Allaire,  14  Ala.  485;  Eubanks  v.  937.] 

a,  17  Ala.  181;  Batre  u  a,  18  Ala.  iZh'noia— Blemer  v.  P.,  76  III  265; 

119;  Ward  v.  a,  22  Ala.  16;  Smith  v.  Truitt  v.  P.,  88  III  518;  fN.  Y.  eta 

a,  22  Ala.  54;  Smith  v.  a,  23  Ala.  89;  Exchange  v,  Mellen,  27  UL  Ap,  55a] 

Burdine  v.  a,  25  Ala.  60;  Bryan  v.  a,  Indiana. —  Blanton  v,  a,  5  Blackf. 

26  Ala.  65;  Windham  v,  a,  26  Ala.  560;  a  v.  Ness,  1  Ind.  64;  Parsons  v, 

69;  Rodgers  u  a,  26  Ala.  76;  Elliott  a,  2  Ind.  499;  Watson  u  a,  8  Ind.  123: 

t)L  a,  26  Ala.  78;  Jones  v,  a,  26  Ala.  Wade  v,  Oeming,  9  Ind.  35;   a  v. 

155;  Spaight  v.  a,  29  Ala.  82;  Bass  i;.  Hope,  15  Ind.  474;  a  u  Henderson, 

a,  37  Ala.  469;  Eslava  u  a,  44  Ala.  47  Ind.  127;  Bartender  u  a,  51  Ind. 

406;  Miller  u  a,  48  Ala.  122;  Clark  73;  Hayes  v,  a,  55  Ind.  99;  Ridgeway 

V.  a,  49  Ala.  37;  Napier  v.  a,  50  Ala.  v.  West  60  Ind  371;  Beady  v,  a,  62 

168;  Bay  u-a,  50  Ala.  172;  Phillips  Ind  1;  Powell  v.  a,  62  Ind  531;  How- 

V.  a,  51  Ala.  20;  Mclnnis  v.  S.,  51  ard  u  S.,  64  Ind  516;  Squier  u  a,  66 

Ala.  23;  Campbell  r.  a,  55  Ala.  89;  Ind  817,  604;  Hamilton  v.  a,  75  Ind 

Wetmore  v,  a,  55  Ala.  198;  Jacobi  u  586;  [Kleespies  v,  a,  106  Ind  383;  Con- 

a,  59  Ala.  71;  Toney  v.  a,  61  Ala.  1;  den  v,  a,  118  Ind  73, 14  N.  E.  R  705, 

Bone  u.  a,  63. Ala.  185.  12  West  R  199;  a  u  Bobbins  (Ind.), 

Arkansas,—  a  v,  Mathis,  3  Pike,  84;  24  N.  K  R  978,  8  L.  R  A.  438;  Doug- 
Mayers  V.  a,  3  Eng.  222;  Stith  v,  a,  lass  v,  a,  18  Ind  Api  289, 48  N.  K  R  9.] 
13  Ark.  680;  Norton  v,  a,  15  Ark.  71;  loxoa.^^  v,  Maurer,  7  Iowa,  406; 
a  V,  Hawkins,  15  Ark.  259;  a  v.  Gri-  a  v.  Bishel,  39  Iowa,  42;  a  v.  Book, 
der,  18  Ark.  297;  a  v.  Martin.  22  Ark.  41  Iowa,  550,  [20  Am.  R  609;]  a  v, 
420;  Ex  parte  Tucker,  25  Ark.  567;  Miller,  58  Iowa,  154;  [a  tx  Johnson, 
Trimble  v,  a,  27  Ark.  355;  Portis  v.  108  Iowa,  245,  79  N.  W.  R  62.] 
a,  27  Ark.  360;  Flynn  v.  a.  34  Ark.  Zarwaa— a  v.  Still  well,  16  Kan.  24. 
441;  Euper  v,  S.,  35  Ark.  629;  Ansley  Kentucky,— Com.  v.  Burns,  4  J.  J. 
V,  a,  36  Ark.  67,  [38  Am.  R  29;  Mace  Mar.  177;  Hinkle  v.  Com.,  4  Dana,  518; 
V,  a,  58  Ark.  79,  22  a  W.  R  lioa]  Ervine  tx  Com.,  4  Dana,  216;  Vicaro 

California.—  P.  u  Craycroft,  2  CaL  tx  Com.,  5  Dana,  504;  Calvert  v.  Com., 

243,  [56  Am.  D.  331 ;]  P.  v,  Markham,  6  &  Monr.  264;  Ashlock  v.  Com.,  7  Bl 
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§  856.  Constitutionality  —  (Lotteries). —  Some  cases  have 
raised  the  question  of  the  constitutionality  of  statutes  restrain- 

Monr.  44;  English  v.  Young,  10  B.  [2Ve6ra«A:a.— Perry  t>.  Gross,  35  Neb. 

Monr.  141 ;  Roberts  v.  Com.,  11 B.  Monr.  826,  41  N.  W.  R  799.] 

8;  Com.  v.  Kennedy,  16  B.  Monr.  531;  [New  Jersey,—  McClean  v,  S.,  49  N. 

Conner  v.  Ragland,  15  B.  Monr.  634;  J.  L.  471.  9  AtL  R  481, 8  Cent  98a] 

Ritte  V.  Com.,  18  R  Monr.  85;  Mars-  New  Forfc— Bigelow  v,  Stearns,  19 

ton  vk  Com.,  18  R  Monr.  485;  Com.  u  John&  89,  [10  Ahl  D.  189;]  Van  Val- 

Branham,  8  Bush,  1;  McDaniel  tt  kenburghr.  Torrey,7Cow.252;  [P.  r. 

Com.,  6  Bush,  326;  Brown  v.  Thomp-  Todd.  51  Hun,  446, 21  N.  Y.  St  R  899; 

son,  14  Bush,  588,  [29  Am.  R  416;  P.,  Sturgis  v.  FaUon,  89  N.  Y.  Sup.  860, 

WaddeU  v.  Codjl,  84  Ky.  276, 1 S.  W.  R  4  Ap.  Div.  76.] 

480;  Com.  V.  Watts,  84  Ky.  587,2  S.W.  A^or^/iCaroKno.— a  u Terry, 4  De v. 

R 128;  Debo  v.  Com.,  11  Ky.  L.  R  418,  &  Bat  185;  S.  v.  Smitherman,  1  Ire. 

12aW.  R266;  Triplett  v.  Seelbach,  14;   a  v.  Gupton,  8  Ire.  271;   S.  v. 

12Ky.L.R661,14a  W.R948;Har-  Black,  9  Ire.  878;  a  v.  Keisler,  6 

per  V.  Com.,  14  Ky.  L.  R  163, 19  a  W.  Jones  (N.  C),  78;   a  v.  Bryant,  74 

R  787.]  N.  C.  207. 

Louisiancu — a  v.  Markham,  16  La.  Ohio, —  Buck  v.  a,  1  Ohio  St  61; 

An.  498.  Veaoh  y.  ElUott,  1  Ohio  St  189. 

Maine.— EUia  v.  Beale,  18  Ma  887,  Oregon.— a  v,  Mann,  2  Oreg.  288; 

[36  Am.  D.  726.]  [a  v,  McDaniel,  20  Oreg.  528,  26  Paa 

Maryland.— Baker  v,  a,  2  Har.  &  R  887.] 

J.  5;  Germania  V.  a,  7  Md.  1;  "^heeler  South  CarolincL — 8.  v.  Mathews,  2 

V.  a,  42  Md.  563;  [a  u  Dyoer,  85  Md.  Brey.  82;  B.  v.  Nates,  8  Hill  (a  C,\ 

246,  86  AtL  R  76a]  200;  a  v.  Laney,  4  Rich.  19a 

Massachusetts.—  Com.  v,  Goding,  8  Tennessee.—  Hewlett  v.  a,  6  Yerg. 

Met  180;  ConL  v.  Tilton,  8  Met  282;  144;  MoGowan  v.  a,  9  Yerg.  184;  a 

Com.  t^  Drew,  8  Cush.  279;  Com.  v.  v.  Posey,  1  Humph.  884;  Bagley  v.  a, 

Pattee,  12  Cush.  601;  Com.  v,  Adams,  1  Humph.  486;  Estes  v.  S.,  2  Humph. 

109  Mass.  844;  [Hoyle  v.  Connell,  184  496;  Smith  v.  a,  5  Humph.  168;  8.  v. 

Mass.  150;  Cole  vi.  Groyes,  184  Mass.  Fidler,  7  Humph.  502;  Fiddler  v.  S., 

471.]  7  Humph.  508;  Huflf  v.  a,  2  Swan 

Michigan.— F&rdee  v.  Smith,  27  (Tenn.),  279;  Myers  u  a,  8  Sneed,  98; 
Mich.  88;  [Helber  v.  Schortz,  109  a  v.  McLelland,  4  Sneed,  487;  John- 
Mich.  669,  67  N.  W.  R  9ia]  son  v.  a,  4  Sneed,  614;  Goldsmith  v. 

Missouri—  Lowry  v.  S.,  1  Ma  722;  a,  1  Head,  164;  a  v.  Blackburn,  2 

a  V.  Purdom,  8  Ma  114;  Ward  v.  a,  Coldw.  285;  Wells  v.  a,  8  Lea,   70; 

2  Ma  120,  [22  Am.  D.  449;]  Shropshire  [Ransome  v.  a,  91  Tenn.  716, 20  S.  W. 

V.  Glascock,  4  Ma  586,  [81  Am.  D.  189;]  R  810, 15  Crim.  Law  Mag.  100;  Will- 

Boynton  v.  Curie.  4  Ma  599;  Eubanks  iams  v.  S.,  92  Tenn^275,  21  a  W.  R 

V,  a,  5  Ma  450;  Hickerson  v.  Benson,  662.] 

8  Ma  8,  [40  Am.  D.  115;]  a  v.  Bates,  Texas.— Cole  «.  a,  9  Tex.  42;  Ran. 

10  Ma  166;  O'Blennis  v.  a,  12  Mo.  811;  dolph  u  a,  9  Tex.  521;  a  v.  Horan, 

a  V.  Herryford,  19  Ma  877;  S.  v.  Ful-  11  Tex.  144;  Barker  v.  a,  12  Tex.  278; 

ton,  19  Ma  680;  a  v.  Smith,  19  Mo.  a  v.  Kelly,  24  Tex.  182;  a  v.  Jurgins, 

683;  a  V.  Hayden,  81  Ma  85;  &.  t\  81  Tex.  588;  Wolz  v.  a,  88  Tex.  881; 

Lemon,  46  Ma  875;  McCoy  v.  Zane,  a  v,  Roderica,  85  Tex.  607;  Johnson 

45  Ma  11;  a  v,  Stogsdale,67  Ma  680;  v.  S.,  86  Tex.   198;  Galbreath  u  a, 

Lowry  v.  Rainwater,  70  Ma  162,  [85  86  Tex.  200;  Herron  tx  a,  86  Tex. 

Am.  R  420.]  285;  Houghton  v.  a,  41  Tex  186;  a 

665 


§  856.]                   OFFENSES  MOBB  PUBBLT  8TATUT0BY.  [bOOK  YI. 

ing  lotteries,*  but  it  is  for  another  connection.*  The  forbidding 
and  punishing  of  gaming  is  clearly  within  the  general  legisla- 
tive power,'  while  yet  there  may  be  unconstitutional  legislation 
of  this  sort.* 

Taxing. —  In  the  absence  of  any  special  inhibition  in  the  con- 
stitution, a  tax  on  gaming  is  competent  to  legislation.*    Even 

V.  Homan,  41  Tex.  155;  S.  n  John-  v,  Maries,  8  Q.  E  D.  275;  Bataon  «. 

son,  41  Tex.  604;  a  v.  Catchinga,  48  Newman,  1  Q  P.  D.  578;  Eastwood 

Tex.  654;  Cbiles  ti.  &,  1  Tex.  Ap.  27;  v,  MiUer,  Law  R.  9  Q.  &  440;  Haigh 

Tuttle  u  a,  1  Tex.  Ap.  364;  Harcrow  u  Sheffield,  Law  R 10  Q.  R 102;  Bed- 

V.  a,  2  Tex.  Api  511;  Stone  v.  a,  8  gate  v.  Haynes,  1  Q.  &  D.  89. 

Tex.  Ap.  675;  Ben  u  a,  9  Tex.  Ap.  iCom.  n  Dana,  2  Met  829;  a  v. 

107;  Harris  v.  a,  9  Tex.  Ap,  808;  Allen,  2  McOord,  55;  Freleigh  ix  a,  8 

Whitney   tx    a,  10   Tex.    Ap^   877;  Ma  606;  a  n  Sterling,  8  Ma  697; 

O'Brien  v.  a,  10,  Tex.  Ap.  544;  [An-  Phalen  tx  Com.,  1  Bobi  (Va.)  713;  a 

derson  v.  a  (Tex.  Api),  12  a  W.  B.  v.  Phalen,  8  Harring.  (Del)  441;  Wen- 

868, 12  Grim.  Law  Mag.  429;  Thom))-  dover  v,  Lexington,  15  B,  Mon.  25a 

son  u  a,  87  Tax.  Cr.  R  227,  88  a  W.  [Offering  ohance  in  raffle  does  not 

R  785i]  violate  law  prohibiting  sale  of  lot- 

[Ut€ih, — Thompson   u  Hynds,  15  tery  ticket.    Kirk  v.  a  (Miss.),  10  a 

Utah,  889,  49  Paa  R  29a]  R  577;  Beilly  v.  Gray,  77  Hun,  403, 

[Fermont— Ballard  v.  Brown,  67  28  N.  Y.Suppi811;  Irving  u  Britton, 

y t.  586,  82  AtL  R  485.]  8  Misa  201,  28  N.  Y.  Supp^  589,  49 

Virginia,-^ Com.  v,  Terry,  2  Va.  Alb.  Law  J.  823;  P.,  Lawrenoe  u  Fal- 

Cas.  77;  Com.  v.  Garland,  5  Rand  Ion,  89  N.  Y.  Supp.  865, 4  Ap.  Div.  82.] 

652;   Com.  n.  Chubb,  6  Rand.  715;  >Po»t§  957. 

Com.  V.  Wyatt,  6  Rand.  694;  Windsor  >  P.  v.  Beatty,  14  CaL  566^  578,  Bald- 

u  Com.,  4  Leigh,  1080;  Com.  u  Prioe,  win,  J., observing:  "Similar  statutes 

8  Leigh,  757;  Ck>m.  v.  Wilson,  9  Leigh,  exist  in  many  of  the  states,  and  have 

648;  Pitman  u  Com.,  2  Rob.  (Va.)  been  carried  into  effect  without  a 

800;  Com.  v.  Shelton,  8  Grat  692;  question  of  the  constitutional  power 

Neal  V.  Com.,  22  Grat  917;  Nuckolls  of  the  legislatura**    {Ex  parte  Lacy. 

V.  Com.,  82  Grat  884;  [Tescollet  v,  98  Va.  159,  24  a  R  R  93,  81  L.  R  A. 

Ck>m.,  17  Va.  L.  J.  271, 17  a  E.  R  64a]  822;  a  v,  Gritzner,  184  Ma  512,  86 

[TTcwWngton.— Foster  V.  a,l  Wash,  a  W.  R  89;  a  v.  Burgdorfer,  107  Ma 

411,  25  Paa  R  459.]  45, 17  a  W.  R  646,  45  Alb.  L.  J.  186, 

WtsconMn.— a  v.  Lewis*  12  Wis.  14  L.  R  A.  846.] 

434.  4  Stevens  u  a,  2  Pike,  291;  a  v. 

United  Sto^e^— Aicardi  v.  a,  19  Hanger,  5  Pike,  412;  [Wright  u  a,  28 

Wall  685;  U.  a  «.  Homibrook,  2  DiL  Tex.  Ap.  818,  5  a  W.  R  117;  Ford  v. 

229.  a,  28  Tex.  Ap.  520,  5  a  W.  R  145; 

jE^ngr^and— Grizewood  v.  Blane,  20  Dudley  v.  Flushing  Club.  14  Misa  58, 

Eng.  L.  &  Eq.  290, 11  C.  R  526;  John-  69  N.  Y.  a  R  621, 85  N.  Y.  Supp.  245.] 

son  V,  Lansley,  12  a  R  468,  22  Eng.  »  Washington  v.  a,8  Eng.  752.  Com- 

L.  &  Eq.  468:  Reg.  v.  Ashton,  1  Ellis  pare  with  Stevens  v,  a,  2  Pike,  291; 

&  R  286. 16  Eng.  L  &  Eq.  846;  Wat-  Gibson  tx  Pulaski,  2  Pike,  809;  a  r. 

son  V.  Martin,  10  Cox,  C.  C.  56;  Patten  Hanger,  5  Pike,  412.    As  to  lotteries, 

V.  Rhymer,  3  Ellis  &  E.  1;  Gallaway  see  a  n  Allen,  2  McCord,  5& 
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a  city  byJaw  may  impose  It,  under  the  statutory  authority  to 
suppress  and  restrain.^ 

Munici2)al  hy-law. —  Within  principles  already  explained,^ 
municipal  by-laws '  regulating  or  forbidding  gaming  within  the 
corporate  limits  are  good  or  ill  according  to  the  circumstances. 
A  by-law  licensing  what  a  statute  forbids  is  void.*  A  power 
in  the  charter  to  repress  and  restrain  gamiug  implies  the  author- 
ity to  grant  licenses  and  forbid  what  is  not  licensed.* 

II.  ExposmoNS  OF  Pabtioulab  Statutoby  Psovisioira. 

§  867.  **6ame/*  *^  gaming/'  **  gambling/'— These  words 
in  a  statute  are  essentially  alike  in  meaning,  but  there  may  be 
minor  differences.  In  general  literature,  "game"  is  widely 
used  to  denote  an  innocent  sport,  "  gaming  "  is  sometimes  yet 
less  commonly  so,  and  "gambling"  rarely  if  ever;  while,  in 
other  connections,  these  words  are  severally  employed  in  the 
evil  sense.*  Thus  flexible  in  their  popular  meaning,  they  have 
not  become  universally  otherwise  in  the  law ;  though  there  may 
be  states  in  which  their  signification  in  the  statutes  is  uniform 
and  fixed.  80  that  largely  the  precise  legal  meaning  of  these 
several  terms  is  ascertainable  only  on  a  consideration  of  the 
connection  in  which  they  stand  in  the  statute,''  of  the  other 
statutes  on  the  same  subject  both  present  and  repealed,^  and  of 

1  Smith  V.  Madison,  7  Ind  86;  Mer-  1076^  10  a  R  188;  Hulett  v.  Camp, 

riam  v.  New  Orleans,  14  La.  An.  Bia  116  Ala.  499, 22  &  B.  187;  Owensboro 

See  ante,  §g  20, 21.  v.  Sparks,  99  Ky.  851,  86  a  W.  R  4] 

s  Ante,  %lBet  seq,  ^  Burlington  v.  Lawrenoe,  42  Iowa, 

sa  u  Hay,  29  Ma  467;  Ridge  way  681;  Winooski  n  Ookey,  49  Vt  282. 

V.  West,  60  Ind.  87t    [Municipal  by*  *  See,  among  other  illustrations,  the 

law.    Ex  parte  Lane,  76  CaL  587, 18  extracts  in  Richardson's  Dictionary, 

Paa  R  677;  P.  v,  Hess,  85  Mich.  128,  '*Game,  gamesome,  gamester,  gam- 

48  N.  W.  R  181;  Ex  parte  Boswell,  ing,  gamble,  gambler." 

86  CaL  232,  24  Paa  R  1060;  Chicago  7  Ante^  ^  92(2,  93,  95a,  lllo. 

V,  Brownell,  41  Hi.  Api  70;  a  v.  Grimes,  *  Ante,  §  86.    Thus  it  was  observed 

50  Minn.  128,  52  N.  W.  R  42;  Ah  Hoy  in  South  Carolina:     "  The  general 

V,  Spencer,  28  Oreg.  89, 41  Am.  &  £n£^  meaning  of  the  word  game  is  to  play 

Corp^  Ca&  486,  81  Paa  R  220;  a  v.  at  any  sport,  but  in  common  parlance 

Flmt,  68  Conn.  248,  28  AtL  R  28;  S.,  it  means  more  commonly  to  play  at 

Milwaukee  v.  Newman,  96  Wia  258^  some  game  of  chance  for  money. 

71 N.  W.  R  438.]  This  latter  meaning  is,  however,  nar- 

4  a  1;.  Lindsay,  34  Ark.  872.  And  rowed  by  the  act  of  1817,  which  pro- 
see  Bobbins  ix  P.,  95  HI  175b  [Munioi-  hibited  playing  at  all  games  of 
pal  by-law.    a  u  Quaid,  48  La.  An.  chance  (except  whist)  with  or  with- 
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the  decisions  of  the  courts ; '  the  result  of  which  is,  that  it  is 
not  in  all  particulars  the  same  in  our  various  states.    Still, — 

§  858,  ^^ Gaming,*'  *^ gambling." — In  general,  subject  pos- 
sibly to  a  few  exceptions,*  yet  not  many,  the  words  "  gaming  " 
and  "  gambling  "  in  our  statutes  are  similar  in  meaning,'  and 
either  one  comprehends  the  idea  that,  by  a  bet,  by  chance,  by 
some  exercise  of  skill,  or  by  the  transpiring  of  some  event  un- 
known until  it  occurs,  something  of  value  is,  as  the  conclusion 
of  premises  agreed,  to  be  transferred  from  a  loser  to  a  winner, 
without  which  latter  element  there  is  no  gaming  or  gambling.^ 

out  betting;  ever  smce  its  passage  agreemeiit  between  two  or  more  to 

the  word  game  has  been  understood  risk  money  or  property  on  a  contest 

to  mean  to  play  at  an  unlawful  game,  or  chance  of  any  kind,  where  one 

without  any  reference  to  the  fact  must  be  loser  and  the  other  gainer.** 

whether  anything  was  bet  ornot    &  BeU  v,  &,,  6  Sneed,  507;.£ubank8  u 

V.  Nates,  8  HiU  (a  C),  aoa  a,  8  Heisk.  48a    In  another  case  in 

^Ante,  §§96,  97.  the  same  state,  the  foUowing  from 

' Spaight  V,  a,  29  Ala.  82;  a  v.  Hall,  the  jury  was  held  to  be  a  verdict  of 

8  y room,  15&  guilty :  <'  We  find  that  the  defendant. 

<  £yans  v.  Cook,  11  Nev.  69.  with  some  six  or  more  other  gentle- 

*  Cases  cited  post,  g  861;  Bew  v,  men,  played  at  a  game  called  tenpins 

Harstou,  3  Q.  B.  D.  454;  Williams  v.  or  handicap.    In  this  game  no  one 

Warsaw,  60  Ind.  457;  Carper  v.  a,  27  played  to  beat  any  other  gentleman, 

Ohio  St  572;  a  v.  Still  well,  16  Kan.  but  each  one  had  assigned  to  him  a 

24;  Tuttle  v.  S.,  1  Tex.  Ap.  864;  Chiles  certain  number  of  pins  to  be  got  with 

V,  a,  1  Tex.  27;  Ansley  v.  a^  86  Ark.  a  certain  number  of  balls,  some  more 

67,  [88  Am.  R  29;]  Buckley  v.  0*Niel,  and  some  less,  according   as  they 

118  Masa  198,  [18  Am.  R  466;]  Clark  were  considered  good  or  bad  players. 

V,  a,  49  Ala.  87;  Mclnnis  v.  a,  51  Ala.  If  the  player  did  not  get  the  number 

28;  a  V.  Bryant,  74  N.  C  207;  Mo-  of  pins  assigned  him,  he  was  to  treat 

Daniel  v.  Com.,  6  Bush,  826;  8.  v.  to  a  bottle  of  champagna    The  de- 

Bishel,  89  Iowa,  42;  White  v.  Buss,  8  fendant  [in  the  county  of  the  indict- 

Cush.  448;  Babcock  v,  Thompson,  8  ment]  did  sometimes,  on  failing  to 

Pick.  446,  449,  [15  Am.  D.  235;]  P.  v,  get  the  number  of  pins  allotted  to 

Sergeant,  8  Cow.  189;  Blewett  v.  a,  him,  treat  to  a  bottle  of  champagne, 

84  Miss.  606;  Smith  v,  a,  5  Humph,  and  sometimes  he  did  not    It  was 

168;  Bell  v,  a,  5  Sneed,  507;  Com.  v,  agreed  by  the  parties,  at  the  com* 

Taylor,  14  Gray,  26;  Harrison  u  a,  4  mencement  of  the  playing,  that  the 

Coldw.  195,  198;  a  v.  Smith,  Meigs,  treat  was  a  voluntary  thing,  and  no 

99,  [88  Am.  D.  182.]    In  the  last  two  one  need  do  so  unless  he  was  per- 

cases  gaming  is  defined  to  be  ''any  fectly  willing.  The  jury  further  find 

contest  or  oourse   of  action,  com-  that  the  defendant  and  the  other 

menced   and   prosecuted  in   conse-  gentlemen  engaged  in  this  play  did 

quence  of  a  bet  or  wager,  and  with  a  not  believe  it  to  be  gaming."    Said 

view  to  determine  the  bet  or  wager,  Garuthers,  J.:  **  What  is  gaming?  It 

upon  the  event  of  such  contest  or  is  defined  by  the  act  of  1799,  oh.  8, 

course  of  action."    Another  defini-  §  2,  to  be  a  playing  'at  any  match  or 

tion  in  this  state  is:  ''Gaming  is  an  matches  at  cards,  dioe^  billiards  or 
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Whether  the  game  is  of  skill  or  of  chance  is  ordinarily  imma- 
terial.^ In  some  statutory  connections,  gaming  is  said  to  be 
synonymous  with  betting,'  but  it  is  by  no  means  so  in  all.  The 
result  of  which  is,  that, — 

Evil  sport. —  Since,  in  popular  language,  the  words  "  gam- 
ing "  and  "  gambling  "  do  largely  if  not  universally  indicate  an 
evil  sport,  if  a  statute  makes  either  punishable,  the  evil  form 
of  it  is  commonly  or  always  presumptively  meant ;  the  statute 
being  construed,  as  legislative  acts  should  be,  harmoniously 
with  its  manifest  purpose  and  intent.'  That  any  playing  to  win 
or  lose,  where  no  valuable  consideration  enters  into  the  trans- 
action, is  evil,  our  law  seems  pretty  generally  to  have  held ;  * 
though  there  may  be  found  in  the  books  some  qualifications  of  so 
broad  a  proposition,  or  instances  wherein  it  has  been  overlooked 
by  the  judges.*  But  this  is  believed  not  to  be  the  only  sort  of 
what  the  law  deems  evil,  which  may  enter  into  a  sport.  Thus, — 

§  869.  *^  Unlawfal  game  or  sport "—  (Cock-fighting).— A 
statute  having  made  it  indictable  for  an  innholder  to  suffer  in 
his  house  any  "  unlawful  game  or  sport,*'  one  who  thus  per- 

any  other  game  of  hazard  or  address  sions  of  the  law,  and  cannot  be  tol- 

for  money  or  other  valuable  thing.'  erated."  Walkerv.S.,2Swan(Tenn.), 

By  the  same  section,  to  'encourage  287,  289,  290,  291.    In  Massachusetts, 

or  promote '  is  the  same  offense;  and  Shaw,  C.  J.,  observed:   ^*  AU  gaming 

so  is  betting  upon  suoh  hazards  by  is  unlawful  by  the  law  of  this  com- 

subsequent  acts.    .    •    •    Was  this  a  mon wealth;  and  it  is  gaming  to  play 

case  of  unlawful  gaming?  We  think  any  game  of  hazard,  for  money  or 

it  very  dear  that  it  wa&    It  was  a  other  article  of  value.    A  game  of 

risk  of  a  bottle  of  wine  upon  a  haz-  hazard  to  determine  who  shall  pay 

ard  whether  he  knocked  down  the  for  the  beer  or  other  liquor  to  be 

number  of  pins  designated  or  not  It  drank  is  strictly  playing  for  money: 

was  not  a  bet  with  any  particular  it  is  to  determine  which  party  shall 

individual,  but  with  the  whole  com-  pay  a  sum  of  money  for  the  other.*' 

pany.    So  the  game  was  to  go  around  Com.  v,  Taylor,  14  Gray,  20,  29;  &  p., 

from  one  to  another;  each  was  to  Com.  u  Gourdier,  14  Gray,  890;  S.  v, 

treat  if  he  failed  to  come  up  to  the  Maurer,  7  Iowa,  406L    And  see  poat, 

requisition  of  the  assessors,  as  they  g  860,  and  note, 

were  called.    It  would  certainly  be  ^  S.  v.  Miller,  58  Iowa,  164;  Com.  v. 

gaming  foi  two  or  more  persons  to  GK>urdier,  14  Gray,  890. 

determine,  by  the  chance  of  a  game  >  S.  v.  Fearson,  2  Md.  810;  Wolz  v. 

at  tenpins,  who  should  pay  the  boy  S»,  88  Tex.  88L 

for  setting  up  the  pins,  or  who  Should  '  Ante,  gg  70, 82, 98;  [McBride  u  a, 

treat,  as  much  as  if  the  same  amount  89  Fla  442,  22  a  R  711.] 

was  staked  up  and  won  and  lost  upon  *  4  Bl.  Com.  171* 

the  game.    All  these   contrivances  *  Bishop^  Con.,  gg  580-632L 
are  regarded  and  intended  as  eva- 
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mitted  cock-fighting,  in  a  case  into  which  the  ingredient  of  a 
wager  appears  not  to  have  entered,  was  adjudged  to  be  within 
the  inhibition.  "  We  are  of  opinion,"  said  Shaw,  C.  J.,  "  that 
the  game  or  sport  of  cock-fighting  is  unlawful,^  because  it  is  a 
violation  alike  of  the  prohibitions  of  a  statute,  and  of  the  plain 
dictates  of  the  law  of  humanity,  which  is  at  the  basis  of  the 
common  law.  »  •  •  As  being  barbarous  and  cruel,  leading 
to  disorder  and  danger,  and  tending  to  deaden  the  feelings  of 
humanity,  both  in  those  who  participate  in  it  and  those  who- 
witness  it,  it  appears  to  us  to  stand  on  the  same  footing  with 
bull-fighting,  bear-baiting,  and  prize-fighting  with  fists  or  dan- 
gerous  weapons,  all  of  which,  we  think,  would  be  considered 
as  unlawful  games  or  sports." '  Said  Lord  Ellenborough,  C.  J. : 
^^  Oock-fighting  must  be  considered  a  barbarous  diversion,  which 
ought  not  to  be  encouraged  or  sanctioned  in  a  court  of  justice." ' 
At  the  same  time  these  unlawful  sports,  other  than  prize-fight- 
ing,* are,  like  other  gaming,*  not  indictable  without  the  aid  of 
a  statute.*    Now,— 

"  UnlawfuV^ — We  thus  see  that  "unlawful,"  when  qualify- 
ing "game"  or  "gaming,"  is  not  restricted  in  its  meaning  to 
what  had  been  before  declared  by  statute  to  be  unlawful,'  or  to 
what  was  before  indictable.®  Thus,  the  Kentucky  act  of  1833, 
against  owners  using  their  houses  for  gaming,  has  the  words 
"shall  permit  or  suffer  games  at  faro,  or  any  other  unlawful 
game  or  games  whatever,  at  which  money  or  any  other  thing 
is  won  or  lost;"  and  the  court  refused  to  limit  their  meaning 
in  any  such  way,  but  held  that  the  criterion  to  determine 
whether  or  not  a  game  is  within  the  prohibition  is  furnished 
by  the  words  "  won  or  lost; "  and  so  an  unlawful  game  is  one 
at  which  betting  is  done.'    On  the  whole, — 

1  So  adjudged  in  Rex  v.  Medlor,  3       «  Crim.  Law,  I,  gg  260,  note,  585, 682; 
Show.  36b  n,  §  35. 

2  Com.  V.  Tilton,  8  Met  232,'234, 235.       «  Ante,  §  846. 

s  Squires  u  Whlsken,  8  Camp.  140,       •  Clark  tx  Hague,  2  Ellis  &  £.  281,. 
141.    "A  person  was  convicted  of    8  Cox,  CL  C.  824;  Morley  u  Green- 
keeping  a  cockpit;  and  the  court  re-    halgh,  8  B.  &  S.  874;  Murphy  v.  Man- 
solved  it  to  be  an  unlawful  game    ning,  2  Ex.  D.  807;  Budge  vl  Parsons, 
within  the  SUt  88  Hen.  8,  eh.  9,  and    8  B.  &  a  38a 
fined  him  40&  a  day.    Rex  v.  Howel,       7  Com.  v.  GK>ding,  8  Met.  180. 
8  Kebi  510."   Jacot^  Law  Diet,  Qam-       ^  CrinL  Law,  U,  g  17a 
ing.  *  Vicaro  v.  Com.,'  5  Dana,  504  And 

see  Ervine  v-  Com.,  5  Dana,  216. 
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§  860.  Conelnsion  as  to  ^^  gaming/'  ^^  gambling/'— The 

conclusion  as  to  '^  gaming  "  and  "  gambling,"  in  a  statute  for- 
bidding either,  is  that  in  the  absence  of  any  contrary  indica- 
tion they  severally  imply  something  of  an  unlawful  nature:  as, 
betting  on  the  sport,  being  indeed  ordinarily  an  ingredient  in 
their  signification;  or  a  game  of  an  eyil  or  immoral  tendency, 
or  "  unlawful,"  as  judged  of  by  the  prior  law  or  a  contempo- 
raneous statute.  In  England,  therefore,  where  a  tavern  license 
had  the  proviso  that  the  licensee  "  do  not  knowingly  suffer  any 
unlawful  games  or  any  gam%ing  whatsoever,"  on  the  premises, 
this  was  held  not  to  be  infringed  by  allowing  dominos  to  be 
played  there.  Said  Lord  Campbell,  0.  J. :  "  Parties  may  play 
at  a  game  which  is  not  in  itself  unlawful,  without  gaming." 
And  he  added:  '^If  money  is  staked  it  is  gaming,  and  a  pub- 
lican may  be  lawfully  convicted  for  that;  but  this  conviction 
does  9ot  state  that  such  was  the  case."  ^  Under  a  statute  ren- 
dering void  ^^all  contracts  or  agreements,  whether  by  parol  or 
in  writing,  by  way  of  gaming  or  wagering,"  one  for  the  sale 
and  purchase  of  railway  shares,  whereby,  according  to  the  un- 
derstanding of  both  parties,  the  shares  sold  are  not  to  be  deliv- 
ered, but  merely  the  "  differences  "  are  to  be  paid,  according 
to  the  rise  and  fall  of  the  market,  is  included.'  It  appears  to 
have  been  laid  down  in  Tennessee  that  there  can  be  no  gaming 
without  a  wager;'  but,  pretty  clearly,  this  is  not  universal 

iReg.  V,  Ashton,  16  Eng.  L.  &  Eq.  ham,  75  Ga.  866;  Clay  v.  Allen,  69 

846, 1  Ellis  &  a  28&  His&426;  Johnson  v.Kaune.21  Ma  Ap. 

SQrizewood  v.  Blane,  11  C.  K  526,  22,  8  West  R.  448;  Waugh  v,  Breck, 

20  Eng.  L.  &  Eq.  290.    [And  in  lUi-  114  Pa.  St  422,  5  Gent  589;  Beadles 

nois  money  paid  on  such  a  contract  v,  Ownby,  16  Lea  (Tenn.),  424;  Seelig- 

may  be  recovered  from  the  broker  son  v,  Lewis,  65  Tex.  21&    It  was 

as  '*  winner/'    Pearce  v.  Foote,  118  also  held  in  Maryland  that  inasmuoli 

HL  228,  55  AntL  R  414;  P.  v.  Wade,  as  making  bets  on  horse-racing  is 

59  N.  Y.  Suppi  846^  59  Alb.  L.  J.  840.  under  Maryland  law  by  statute,  and 

In  Missouri  money  lost  in  specula-  under  English  statute  there  in  force 

tion  in  grain  on  margins  was  held  there  could  be  no  recovery  on  a  prom- 

not  to  be  upo^  gambling  device,  but  issory  note  for  one's  share  of  capital 

as  the  transaction  is  against  public  to   a   "  book-making "   partnership, 

policy  the  broker  cannot  recover  com-  though  where  the  races  were  to  be 

missiona    Conner  v.  Black,  182  Ma  run  was  no  violation  of  law.    Spies 

150,  88  a  W.  R.  783;  Johnson  v.  Wal-  v,  Rosenstock,  87  Md.  14,  89  AtL  R 

laoe,  167  lU.  888,  47  N.  R  R  762;  268,  80  Chicago  Legal  News,  20a] 
Fostenburg  v.  a,  47  Ark.  188, 1  a  W.        <  Dobkins  v.  a,  2  Humph.  424.    See 

R  58;  Bank  of  Augusta  v.  Cunning-  ante,  §§  857,  858L 
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doctrine.  In  other  words,  it  is  true  generally,  not  always.* 
Hence, — 

§  861«  Gaining  defined. — While  it  is  not  possible  that  any 
definition  of  a  word  so  flexible  in  meaning  as  this  should  be 
universally  correct, still, in  most  circumstances  and  undermost 
statutes,  gaming  is  any  sport  or  play  carried  on  between  two  or 
more  persons,  depending  on  skill,  chance,  or  the  transpiring  of 
an  unknown  future  event,  on  the  result  of  which  some  valuable 
thing  is,  without  other  consideration,  to  be  transferred  from 
the  one  to  the  other,  or  which  in  its  course  or  consequences  in- 
volves some  other  thing  demoralizing  or  unlawful.* 

§  862.  ^^Game  of  chance/'  *^  hazard,"  ^^sliill/'  — Some 
of  the  statutes  have  the  words  •^game  of  chance,"  or  "game  of 
hazard,"  —  distinguishable  in  meaning  from  "  game  of  skill." 
It  was  observed  in  North  Carolina,  that,  when  in  1835  the  ex- 
pression "game  of  chance"  was  introduced  into  the  law  by  a 
statute,  "it  had  no  technical  meaning  as  a  legal  expression. 
It  must  have  been  used  by  the  legislature  in  the  sense  in  which 
persons  conversant  in  games,  or.  the  world  at  large,  give  to  it 
in  classing  the  different  kinds  of  games."  •  But  as  pure  games 
of  chance  are  almost  unknown,  most  of  those  into  which  chance 
enters  being  more  or  less  influenced  by  skill,  or  mixed  games, 
the  question  of  the  distinction  between  them  is  not  very  unlike 
that -between  black  persons  and  white,  already  considered.* 
What  preponderance  of  chance  over  skill,  or  skill  over  chance, 

1  And  see  ante,  g§  857,  859;  a  vi  40  DL  294;  &  v.  Fulton,  19  Ma  680; 

Fearson,  2  Md.  310.  8.  v.  Smith,  19  Ma  688;  a  v.  Hayden. 

'The  reader  may  consult*  in  addi-  81  Ma  85;  a  v.  Ebert,  40  Ma  186; 

tion  to  the  cases  already  cited  under  Hitohins  u  P.,  89  N.  T.  464;  a  v, 

this  sub-title,  the  following  cases:  Cooster,  10  Iowa,  458;  MoDaniel  v. 

Cameron  v.  a,  15  Ala.  888;  Swallow  Ck>m.,  6  Bush,  326;  Com.  v.  Taylor,  14 

V,  a,  20  Ala.  80;   a  v.  Beoords,  4  Gray,  26;  Com.  u  Oourdier,  14  Gray, 

Earring.  (Del)  554;  Com.  v.  Shelton,  890;  a  v.  Hall,  8  Vroom,  15a  [Though 

8  Grat.  592;  S,v.  Smitherman.  1  Ira  it  is  not  essential,  under  statute  for- 

14;  Hewlett  v.  a,  5  Terg.  144;  Shrop-  bidding  the  keeping  of  a  gaming 

shire  v.  Glascook,  4  Ma  586,  [81  Am.  room  for  the  purpose  of  gaming  and 

D.  189;]  Boynton  v.  Curie,  4  Ma  599;  gambling,  that  the  form  of  gaming 

a  V.  Fidler,  7  Humph.  502;  Fiddler  there   carried  on  is  prohibited  by 

v.  a,  7  Humph.  508;  Com.  v.  Terry,  law.    MoBride  ti.  a,89  Fla.  442,  22  a 

2  Va.  Caa  77;  Com.  v.  Stowell,  9  Met  B.  711 

572;  Smith  u  a,  5  Humph.  168;  Com.  '  Ruffin,  Q  J.,  in  a  u  Gupton,  8  Ire. 

V.  Garland,  5  Band.  652;  Wade  v,  27t 

Doming,  9  Ind.  85;  Harbaugh  u  P.,  *Ante,  §  274 
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will  relegate  the  game  to  the  one  class  or  the  other  ?  "  We 
believe,"  continued  the  court  in  this  North  Carolina  case, "  that^ 
in  the  popular  mind,  the  universal  acceptation  of  *  a  game  of 
chance '  is  such  a  game  as  is  determined  entirely  or  in  part  by 
lot  or  mere  luck,  and  in  which  judgment,  practice,  skill  or 
adroitness  have  honestly  no  office  at  all,  or  are  thwarted  by 
chance."  And  it  seems  to  have  been  the  idea  of  the  court  that, 
on  the  other  hand,  a  game  of  skill  is  one  in  which  chance  has 
no  share.*  But  this  explanation,  if  we  accept  it  as  correct, 
leaves  the  question  still  open  to  practical  doubts,  some  of  which 
may  be  in  a  measure  relieved  as  we  proceed.    Thus, — 

Horse-race — Dog-race. —  A  mere  horse  or  dog  race,  and  no 
more,  is  not  an  act  of  gaming.'  And  it  was  once  observed  to 
be  a  "  great  perversion  of  language  to  call  a  horse-race  a  gam- 
hling  device.^^  •  But  ordinarily  a  betting  on  a  horse-race  is  gam- 
ing.* Yet  it  is  not,  on  this  race,'  or  on  a  dog-race,*  a  game  of 
chance ;  or,  on  the  other  hand,  it  would  appear,  a  game  of  skiU.^ 
Plainly  enough,  the  capacity  of  an  animal  for  running  does  not 
depend  on  either  chance  or  human  skill;  although,  by  some,  it 
may  be  deemed  an  exercise  of  skill  to  judge  of  such  capacity, 
as  one  does  in  betting.     Still, — 

Pari  mutuel. —  In  England  a  game  was  held  to  be  of  chance 
where  the  defendants  were  the  proprietors  of  an  instrument 
called  a  ^^paH  mutvsly^  at  which  persons  betting  on  a  horse- 
race deposited  their  money ;  it  registered  the  deposit,  and  the 
game  depended  partly  on  the  result  of  the  race,  and  partly  on 
the  number  of  depositors  and  the  horse  bet  upon.  "  Whether 
a  horse-race  be  in  itself  a  game  of  chance  or  not,"  said  Cock- 

1  a  V.  Qupton,  vapra.  51  lU.  478,  474;  [Edwards  u  a,  8  Lea 

2  Harrison  v,  a»  4  Coldw.  195.  See  (Tenn.),  411;  Dyer  v.  Benson,  69  Ga. 
po«t,  §§  872,  87a  Under  the  Ten-  609;  Corson  v.  Neatheny,  9  Cola  212, 
nessee  act  of  1883  there  may  be  a  11  Paa  R  82.  So  also  on  a  foot-race. 
*' horse-race  *'  though  there  is  no  Swaggard  v,  Hancock,  25  Ma  Ap. 
wager  and  no  previous  agreement  596;  Jones  t\  Cavanaugh,  149  Mass. 
to  run  the  race.  Gk>ldsmith  vl  a»  1  124,  21  N.  K  R  306;  Stone  v.  Clay 
Head,  154.  (Q.  0.  A.\  61  Fed.  R  889;  MiUer  u 

sa  V,  Hayden,  31  Ma  85;  a  v.  U.  a  (D.  a  Ap.), 28  Wash.  L.  R  209.] 

Lemon,  46  Ma  875;  [James  v.  a,  63  *a  v.  Rorie,  28  Ark.  726;  Harlessv. 

Md  242.]  U.  a,  Morris,  169. 

<  Post,  §  872;  Oodman  v.  Morley,  7  «  Hirst  v.  Molesbury,  Law  R  6  Q. 

Mod  488;  &  a  nom,  Goodbum  v.  Mar-  R  180. 

ley,  2  Stra.  159;  Tktman  v.  Strader,  ^a  i;i.  Rorie,  suprOm 
23  UL  498;   Garrison  u  McGregor, 
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barn,  C.  J.,  ^  we  can  entertain  no  doubt  that,  if  some  addi- 
tional element  of  chance  be  introduced,  the  wagering  on  a  horse- 
race may  be  converted  into  a  game  of  chance."  *  Again, — 
§  863.  Tenpins  —  is  not  a  game  of  chance.'  But, — 
Pigeon-lwle  —  Keno  —  Shuffleboard  —  Bo)ido.  —  "  Pigeon- 
nole  " '  and  ^'  keno  "  *  are  games  of  chance.  And,  where  the 
question  was  left  to  the  jury,  "shuffleboard"*  and  "rondo"* 
were  severally  found  to  be  such. 

§  864.  Sorts  of  ehanee  —  ^^  Same  or  like  kind ''  —  (Faro  — 
Hap-hazard  —  Blind-liazard  —  Skin-eap). —  A  Virginia  stat- 
ute made  punishable  "  every  keeper  or  exhibitor  of  any  of  the 
tables  commonly  called  A  B  C,  or  £  O,  tables,  or  faro  bank,  or 
any  other  gaming-table  of  the  same  or  like  hind,  under  any  de- 
nomination whatsoever,  or  whether  the  same  be  played  with 
cards  or  dice,  or  in  any  other  manner  whatsoever."  And  it 
was  held  that,  under  the  clause  "  of  the  same  or  like  kind,"  a 
gaming-table  called  "  hap-hazard,"  otherwise  "  blind-hazard," 
otherwise  "  skin-cap,"  is  included.  The  reason  was  that  games 
of  chance  are  of  two  classes ;  in  the  one  of  which  "  the  chances 
are  equal,  all  other  things  being  equal ; "  in  the  other,  "  all 
other  things  being  equal,  the  chances  are  nevertheless  unequal, 
that  is,  in  favor  of  one  side."  Said  Daniel,  J. :  "  The  standard 
games  enumerated,  so  far  as  they  are  understood  by  this  court, 
are  of  the  second  class ;  and  in  all  three  of  them  the  chances 
are  in  favor  of  the  exhibitor  of  the  game  or  table.  Now  the 
playing  charged  in  the  information  is  at  a  game  which,  by  the 
evidence,  is  proved  to  be  a  game  wherein  the  chances  are  un- 
equal, and  in  favor  of  the  exhibitor  of  the  table.  It  must,  there- 
fore, belong  to  the  same  class  and  be  of  the  like  kind  of  gam- 
ing to  which  the  enumerated  games  belong.  The  advantages 
or  chances  in  favor  of  the  player  or  exhibitor  of  the  table  are 
not  the  same  in  each  case,  but  in  each  case  the  chances  are  in 

1  Tollett  V,  Thomas,  Law  R.  6  Q.  R  Further  of  keno.— Brown  vi.  a,  40 

51^520,521;  [Com.  vi  Simonds,  79  Ky.  Ga.  689;  Trimble  u  a,  27  Ark.  855; 

6ia]  Portia  v.  a,  27  Ark.  860;  U.  a  v. 

>  a  u  Gupton,  8  Ira  271    [Betting  Homihrook,  2  DilL  229;  Miller  vi  a, 

on  game  in  licensed  alley  no  viola-  48  Ala.  122;  Schuster  u  a,  48  Ala. 

tioa    Rutherford  v.  a,  89  Tex.  Cr.  199;  Nuckolls  u  Com.,  82  Orat  884. 

R  187,  45  a  W.  R  579.]  «a  v.  Bishop,  8  Ira  26a 

'Com.  V.  Branham,  8  Bush,  L  •Qlasoook  v.  a,  10  Ma  508L 

^Eslava  i;i  a,  44  Ala.  406. 
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his  favor;  and  this  is  the  distinctive  character  which  marks 
them  as  games  of  the  same  or  like  kind."  ^    Again, — 

§  865.  ^'Same  or  like  kind  "—(Thimble  — Thimbles  and 
balls). —  In  South  Carolina  the  statute  against  gaming  ^^  at  any 
faro  bank,  or  at  any  other  table  or  bank  of  the  same  or  the  like 
kind,  under  any  denomination  whatsoever,"  is  held  to  include 
the  game  called  "thimble,"  or  "thimbles  and  balls."  "If," 
said  the  court,  "  the  prohibited  games  be  confined  to  those  alone 
in  which  the  stake  is  won  or  lost  by  chance,  the  result  would 
follow  that  the  gambler  who  relied  on  the  practical  legerde- 
main of  a  juggler,  whilst  he  professed  that  the  stake  depended 
on  fortune,  will  escape  punishment  by  playing  falsely."' 

§  866,  ^^  Other^"  etc.—  Banking  games. —  A  statute  having 
made  punishable  the  keeper  or  exhibitor  of  "any  faro  bank, 
gaming-table,  machine  or  contrivance  used  in  betting,  or  other 
game  of  chance,  whereby  money  or  other  thing  is  or  may  be 
won,"  something  like  the  rule  of  limiting  general  words  to 
things  of  the  like  kind  with  the  specific '  was  applied  in  the  con- 
struction. It  was  deemed  "  that,"  in  the  language  of  Stiles,  J., 
"  the  object  of  the  legislature  was  to  suppress  that  species  of 
gambling  carried  on  by  banking  games,  such  as  ^faro,'  ^rou- 
lette,' and  other  games,  where  there  is  a  fund  of  money  offered 
and  ready  to  be  staked  on  all  bets  others  may  choose  to  make 
against  the  banker,  on  the  game  which  he  shall  exhibit  to 
entice  bets."  And  "  it  should  appear  that  the  table,  machine 
or  contrivance  was  such  as  is  ardmarUy  used  for  gambling  for 
money  or  property."  * 

§  867.  ^^ Gambling  device" — is  a  term  often  occurring  in 
these  statutes;  as,  "set  up  or  keep  any  table  or  gambling  device 
commonly  called  ABO  faro  bank,  E  0  roulette,  equality,  or 
any  kind  of  gambling-table  or  gambling  device,  adapted,  de- 
vised and  designed  for  the  purpose  of  playing  any  game  oi 

1  Daniel,  J.,  In  Com.  u  Wyatt,  6  4(X    [The  fact  that  there  are  games 

Rand.  (HK  702L  known  by  diflferent  names  under  the 

3  8L  n  Red,  7  Rich.  &    And  see  Crow  terms  *'  banking  games  "  does  not 

V,  Sw,  6  Tex.  834;  S.  u  Grider,  18  Ark.  render  statute  void  for  indeflnite- 

907.  nesa  .  P.  v.  CarroU,  80  CaL  153.  22 

*Ante,  §  245  6^  8eq.;  [Wren  v,B,,  70  Paa  R  129;  ICmer  u  S.,  23  Wash.  L. 

Ala.  1;  P.  V.  WeithofT,  51  Mioh.  203,  R  (D.  C.)  209;  Bibb  u  a,  83  Ala.  84, 

47  Am.  R  557.]  3  a  R  711;  Lyle  u  a,  80  Tex.  Ap, 

*  Ritte  V.  Com.,  18  R  Monr.  35,  39,  118, 16  a  W.  R  76L] 
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chance  for  money  or  property."  Under  which  and  other  like 
provisions, — 

Cards — have  been  adjudged  to  be  a  gambling  device.*  And — 

Keyto — the  same.* 

§  868.  Changes  in  game.—  If,  after  the  statute  is  enacted, 
the  parties  change  the  name  of  a  game,'  or  make  mere  color- 
able alterations  in  the  game  itself,^  they  do  not  thereby  escape 
its  penalties.* 

§  869.  '^Deviceorsnbstitntefor"— (Cards— Ramps— Dom- 
inos). —  A  statute  made  it  punishable  to  play,  under  circum- 
stances pointed  out,  "  with  cards  or  dice,  or  with  any  device  or 
substitute  for  the  same."  *  And  the  game  of  "  ramps  "  was  held 
to  fall  within  the  prohibition;  being,  in  the  words  of  Gold- 
thwaite,  J.,  "  played  with  a  substitute  or  device  for  cards."  He 
said :  '^  The  game,  although  played  with  dominos,  could  as  well 
be  played  with  cards, —  the  dominos  are  shuffled,  a  trump  is 
made,  and  the  players  must  follow  suit  if  they  can,  and  if  not 
are  allowed  to  trump, — tricks  are  taken  and  points  made.  Here, 
then,  we  have  a  game  which  can  be  played  with  cards,  and  is 
played  on  the  same  principles  which  govern  some  games  in 
cards,  and  in  which  the  same  cant  phrases  and  terms  are  made 
use  of.    We  cannot  say  with  positive  certainty,  upon  this  evi- 

IS.  v.  Herryford,  19  Ma  877;  8.  v.  Policy  shop  is  not  within  saidtenna 

Lewis,  12  Wis.  484.    But  see  a  tx  Moore  v.  Chicago,  69  la  Ap.  571. 

Mann,  2  Oreg.  288;  [P.  v.  Gk)6set,  98  Crack  Loo  within  the  terma  Canton 

CaL  641,  29  Paa  R.  246;  a  n  Mohr,  55  v,  Dawson,  71  Ma  Ap.  285,    Wheel  of 

Ma  Ap.  829;  a  v.  Torphy.  65  Ma  Ap.  fortune  not  P.  v,  Carroll,  80  CaL  158, 

681.]  22  Paa  R.  129.  Slot  machine  in  which 

^  Port  is  r.  a,  27  Ark.  860;  Trimble  nickel  is  dropped  and  a  drink  or  cigar 

V,  a,  27  Ark.  855.    See  ante,  g  868  and  is  obtained  is  not  gambling  device, 

note.  Heelman  v,  a,  6  Ohio  N.  P.  25a   If  it 

As  to  gambling  deyice,  see,  fur*  may  win  larger  amount  or  be  lost  it 

ther,  Euper  r.  a,  35  Ark.  629;  Wat-  la    a  «.  Brown,  2  Ma  Ap.  K  185. 

son  V.  Martin,  10  Coz,  C.  C.  56;  McCoy  Stock  clock  is.   a  v.  Grimes,  50  Minn. 

V,  Zane,  65  Ma  11;   Toney  v.  a,  61  128,  52  N.  W.  R.  42.1 

Ala.  1.    [Wheel  of  fortune  the  same.  '  a  v.  Maurer,  7  Iowa,  406. 

Mims  V,  a,  88  Ga.  458,  14  a  K  R  712.  <  McGowan  v,  a,  9  Yerg.  184 

Apparatus,  including  telegraph  in-  ^  Flynn  v.  a,  84  Ark.  441.    And  see 

strumeut  and  blackboard,  for  regis-  and  compare  Smith  v,  a.  17  Tex.  191, 

tering  bets  on  horse  racing,  the  same.  192;  Harris  v,  a,  88  Ala.  878;  a  v. 

Com.  V.  Healey,  157  Mass.  455,  82  N.  Kelly,  24  Tex.  182;  Cohen  t?.  a,  17 

£.  R.  656.    Craps  board  the  same.  Tez.  142;  a  v,  Grider,  18  Ark.  297; 

Bell  V,  a.  32  Tex.  Ap.  187, 22  a  W.  R.  Bartender  v.  S.,  51  Ind.  7a 

687.    Slot  machine  the  same.    Kol-  *  Windham  v,  a,  26  Ala.  69^  7a 
shorn  t?.  a,  97  Ga.  848,  28  a  £.  R.  82a 
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dence,  that  the  dominos  were  used  by  the  appellant  as  a  device 
or  substitute  for  cards,  but  we  are  very  clear  that  the  evidence 
we  have  stated  tends  to  establish  that  facf  ^ 

§870,  «Wager'' and  ^^  bet/' distinguished.— The  words 
"  wager  "  and  "  bet,"  as  used  in  the  law  of  gaming,  are  in  sub- 
stance equivalents,  yet  distinguishable.  Perkins,  J.,  observed 
that  wager  ^*  means  the  contract  by  which  a  bet  is  made;  and 
it  is  applied,  also,  to  the  thing  or  amount  bet  We  have  found 
no  law  authority  that  makes  it  mean  the  subject  on  which  a 
bet  is  laid."  Consequently,  a  statute  punishing  those  ^^  who 
shall,  by  playing  or  betting  at  or  upon  any  game  or  wager,  or 
upon  the  result  of  any  election,  either  lose  or  win  any  article 
of  value,"  was  held  not  to  be  violated  where  one  lost  $6  by 
*^  betting  with  one  8.  C,  upon  an  affidavit  made  by  P.  N.  against 
J.  0.,  for  an  assault  and  battery  with  intent  to  kill." ' 

§  871  •  Their  meaning. —  These  words  severally  imply  a  risk, 
not  solely  on  one  side,  but  on  both ;  though  it  need  not  be 
e<|Bal.'  A  wager  is  said  to  be  complete  when  the  offer  to  bet 
is  accepted.  The  placing  of  money  on  the  gambling-table  is 
an  offer,  and  the  owner  of  the  table  not  objecting  is  an  acoept- 
anoe,  rendering  the  offense  fully  committed.  It  is  now  imma- 
terial that  the  game  is  not  played  out,  and  so  the  bet  is  neither 
lost  nor  won.^ 

§  872.  *^  Betting'*  and  ^^gaming/*  distinguished  .—Though, 
under  some  circumstances,  the  terms  ^^  betting  "  and  ''  gaming  " 
are  practically  synonymous,^  they  are  not  necessarily  or  always* 
so.  Yet  a  betting  on  what  is  not  a  game  may  constitute  gam- 
ing.   Thus, — 

Betting  an  horse-race. —  To  bet  on  a  non-gaming  horse-race 
may  be  gaming.*  But,  consistently  with  this  view,  under  the 
statutory  words,  "  play  at  any  game  whatever,  except  bowls, 
chess,  backgammon,  draughts,  or  any  licensed  game,  or  bet  ou 
the  hands  or  sides  of  others  who  do  play,"  the  betting  of  money 

1  Bryan  u  &,  26  Ala.  {NS.  remainder  is  not  put  up,  if  forfeiture 

3  Smoot  V.  S.,  is  Ind.  18L  ensues  from  failure  to  put  up  re» 

'Quarles  tt  B.,  5  Humpfa.  Ml;  Jor-  mainder,  there  is  novic^tian.    "BXdi 

dan  V.  Kent»  44  How.  Pr.  206;  Lucas  v.  &.,  88  Tex.  Cr.  R.  190,  42  a  W.  B. 

u  Harper,  24  Ohio  St  328;  i>o«f,§  087.  291,  88  L.  B.  A.  718.] 

*a  V.  Welch.  7  Port  4«a     fB^t  »^nfe,  §§  858-«6L 

putting  up  as  a  wager  monej  against  *  Ante,  %  862. 

a  smaller  amount  to  be  forfeited,  if 
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on  a  horse-race  was  in  Virginia  held  not  to  be  prohibited.*  A 
contrary  conclusion  was  reached  in  Indiana;'  also  in  Maine, 
under  a  statute  differently  expressed.'    So  — 

Betting  on  an  election  —  may  be  gaming/  or  not,*  according 
to  the  statutory  terms  and  the  views  of  the  particular  court. 
And  — 

§  873.  Further  as  to  horse-racing. — Horse-racing  is,  in  some 
of  the  states,  generally  by  reason  of  protecting  statutes,  spe- 
cially favored;  so  that  wagers  upon  the  result  are  collectible 
in  the  courts.*  But  in  other  states  the  contrary  view  is  taken ; 
moreover,  in  many  there  are  statutes  intended  to  suppress  or 
control  both  racing  and  wagers.^  A  race  with  mares,  or  with 
mules,  is  a  ^'horse-race"  within  these  enactments.* 

No  penalty. —  Where  the  forbidding  statute  is  silent  as  to  the 
punishment,  the  racing  is  made  thereby  an  indictable  misde- 
meanor at  the  common  law.* 

§  874.  Betting  ^^  money  ."—The  thing  forbidden  to  be  bet 
is  by  some  of  the  statutes  "  money  " — a  word  which  ordinarily 
signifies  only  what  is  legal  tender.**  So  that  the  betting  of  what 
is  not  coin  is  not  within  this  provision.**  Still  the  Maryland 
court  held  the  deposit  of  a  note  of  the  Bank  of  Virginia,  as  a 

1  Com.  V.  Shelton,  8  Omt  602.   See  Am.  D.  04;]  MoElroy  u  Oarmiohael, 

also  S.  V,  Moseley,  14  Ala.  890;  Bagley  6  Tex.  454;  Dunmanv.Strother,  l/Tez. 

VL  a,  1  Humph.  486.    Compare  with  89,  [46  Am.  D.  97.]    See  MoEkoy  «. 

Neal  V,  Com.,  2d  Grat  917.  Chancellor,  8  Tex.  870;  Johnson  u 

>  Wade  u  Deming,  9  Ind.  8S.    See  Lansley,  12  a  R  468,  22  E^£^  L.  & 

a  VL  LoYell,  10  Vroom,  468.  Eq.  46a 

'Ellis  V.  Beale,  18  Ma  887,  [86  Am.  ^a  u  Posey,  1  Himiph.  884;  Gib 

D.  72&]    See  also  Bledsoe  v.  Thomp-  bons  u  Gouvemeur,  1  Denio,  170; 

son,  6  Rich.  44^  [57  Am.  D.  777;]  a  tx  Bledsoe  v.  Thompson,  6  Rich.  4i  [57 

Blackburn,  2  Coldw.  285.    [In  Massa-  Am.  D.  777;]  Van  Valkenburgh  v, 

chusetts  an  apparatus  for  registering  Torrey,  7  Cow.  252;  Ellis  u  Beale,  18 

bets  on  horse-races,  consisting  of  tele-  Ma  887,  [86  Am.  D.  726 ;]  Lewis  n  Lit- 

g^ph  instrument  and  blackboard,  tlefield,  15  Me.  288;  Huff  u  a,  2  Swan 

was  held  to  be  a  gambling  device,  and  (Tenn.),  279 ;  Myers  v.  a,  8  Sneed,  98 ; 

ticket  seUer,  telegrapher  and  board-  Watson  v,  a,  3  Ind.  123.    And  see 

marker  all  indictable  for  exhibiting,  ante^  %  848;  [Bride  tx  Clark,  161  Mass, 

eta    Com.  v.  Hawley,  157  Mass.  455,  180,  86  N.  EL  R  746.] 

32  N.  R  R.  65a]  >  Goldsmith  v.  a,  1  Head,  151 

«Pi>«f,  g93a  •Redman  v.  a,  88  Ala.  42a    See 

^a  V,  Henderson,  47  Ind.  127;  a  vi.  ante,  g  188;  Crim.  Law,  I,  g  287. 

Smith,  Meigs,  99,  [88  AnL  D.  18a]  lo  AntBy  g  846. 

*  Barret  v,  Hampton,  2  Brev.  226;  nHorton  v.  a,  8  Eng.  62;  Johnston 

Kirkland  v,  Randon,  8  Tex.  10,  [58  v.  a,  Mart  &  Yerg.  129. 
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wager  or  bet,  to  be  a  deposit  of  "  money  *'  within  the  act  of 
1838  (ch.  392).^  And,  in  harmony  with  the  general  doctrine, 
the  betting  of  checks  or  counters  of  a  faro  bank,  agreed  by  the 
parties  to  be  representatives  of  money  between  themselves,  is 
adjudged  to  be  a  betting  of  money .^  It  is  the  same  also  where 
the  loser  is  to  pay  the  liquor  bill  for  the  company,  or  to  pay 
for  the  use  of  the  table,  or  the  like;  the  thing  bet  being  deemed 
money.* 

§875.  Betting  ^^  valaable  thing/' — In  some  of  the  stat- 
utes, a  term  to  denote  the  subject  of  the  wager  is  ^  valuable 
thing.'' ^  It  need  be  of  no  intrinsic  worth,  being  valuable  if  it 
will  bring  value.  Such  is  even  a  written  memorandum  of  a 
sort  not  collectible  in  law.  It,  as  in  the  cases  mentioned  in 
the  last  section,  need  only  represent  value  as  between  the  par- 
ties.* 

§  876.  Setting  up  or  permitting  gaming*— (^^ Enticing"). 
Under  a  statute  making  it  an  offense  to  ^^set  up  or  keep"  any 
gambling  device  designed,  etc.,  for  ^^  playing  any  game  of 
chance  for  money  or  other  property,  and  "  to  "  induce,  entice 
or  permit  any  person  to  bet  or  play  at  or  upon  any  such  gam- 
ing-table," it  was  held  that  there  might  be  a  complete  enticing 
though  no  money  was  bet  or  won.^    If  the  statute  requires  the 

1  Doyle  V.  Baltimore,  12  Gill  &  J.  betting  thereon.    Hawkins  v,  S.,  83 

484    To  the  like  effect,  Flynn  v.  a,  Ala.  488;  Blewett  v.  a,  84  Misa  606, 

84  Ark.  441;  Porter  v.  a,  61  Oa.  80a  614    But  the  license  must  be  Talid. 

*  Ashlock  V.  Ck)m.,  7  B.  Monr.  44;  Schuster  v.  a,  48  Ala.  199.    And  see 

Walton  V.  a,  14  Tex.  881.    And  see  ante,  §  858,  note;  [Alexander  tx  a,  99 

ante,  g  846;  a  v.  Welch,  7  Port  46a  Ind.  450;  Murphy  u  Rogers,  151  Mass. 

t  Baohellor  v.  a,  10  Tex.  258,  262;  118^  24  N.  R  R  85.  Contra,  P.,  Healey 

Hitchins  v.  P.,  89  N.  Y.  454;  Com.  v.  v,  Forbes,  52  Hun,  80,  22  N.  Y.  a  R. 

Taylor,  14  Gray,  26,  29;  Ward  vl  a,  278;  Smith  v.  a,  28  Tex.  Api  102, 12 

17  Ohio  St  82;  Stone  v.  a,  8  Tex.  Ap.  a  W.  R.  412;  Hay  v.  Reid,  86  MioK 

676;  a  V.  Book,  41  Iowa,  550,  [20  Am.  im,  48  N.  W.  R.  607;  HaU  v.  a  (Tex. 

R.  609.]    See  S.  v.  Leighton,  8  Fost.  Ap.),  84  a  W.  R  12a] 

<N.  H.)  167;  P.  V.  Sergeant  8  Ck)w.  ^Ante,  §  846,  note;  Hamilton  v.  a, 

139;  Com.  v.  Gourdier,  14  Gray,  890;  76  Ind.  686i 

McDaniel  v.  Ck)m.,  6  Bush,  826;  a  v.  «  Gibbons  «.  P.,  88  BL  442, 446w  And 

Cooster,  10  Iowa,  458;  Mallory  u  a,  see  Nuckolls  v.  Com.,  82  Grat  884; 

62  Ga.  164;  Mclnnis  v,  a,  61  Ala.  28;  a  v,  Bishel,  89  Iowa,  42. 

Simms  v.  a,  60  Ga.  145;  a  v.  Hall,  8  ^Ante,  §§  852,  854. 

Vroom,  168;  Harbaugh  u  P.,  40  BL  ^8,  v,  Fulton,  19  Ma  680;  a  t^. 

294.  Smith,  19  Ma  688.    See  ante,  %  867. 

Lieemse  of  game. — The  licensing  [Does  not  embrace  billiard  playing, 

of  a  game  may  render  harmless  a  Wortham  v.  a,  69  MisisL  179;  Bobel  i^ 
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ft 

gambling  device  to  be  in  a  house  "  belonging  '*  to  the  defend- 
ant, '^  or  by  him  occupied,  or  of  which  he  has  at  the  time  the 
possession  or  control,"  it  is  a  sufficient  defense  that  he  had  sub- 
let the  premises  to  a  third  person,  who  had  the  exclusive  right 
and  possession.^  But  if  the  letting  was  for  the  purpose  of  the 
unlawful  use,  it  will  avail  nothing.* 

§877.  Suffering  minors  —  (Mistalce  of  age). —  Under  the 
statutes  making  punishable  the  suffering  of  minors  to  play  at 
gaming,'  it  is  a  sufficient  defense  that,  after  due  diligence  and 
proper  inquiry,  the  defendant  honestly  believed  the  person  not 
to  be  a  minor,  but  to  have  attained  bis  majority;*  though,  on 
the  other  hand,  this  has  been  denied.*  It  is  the  same  question 
of  mistake  of  fact  which  the  author  has  discussed  in  other  con- 
nections.* 

§  878.  Place  of  gaming. —  The  place  of  the  gaming  is  under 
some  of  the  statutes  an  element  in  the  offense.^  Various  terms 
to  designate  it  have  already  been  explained ;  as,  *^ ptMio  plaoe,^^  • 
^^pvMio  houssy^^  ^^authause^^^^^  or  ^^outlumae  where  people  reaorV^^^ 

P.,  178  UL 19,  50  N.  E.  R.  822.   Contra,  R.  284;  Morgan  v.  a,  117  Ind.  569,  19 

&  V.  Oswald,  59  Kan.  508,  58  Pao.  R  N.  R  R  154;  McPherson  v.  Simmons^ 

525;  a  V,  Merchant,  15  R  L  589,  9  68  Ark.  598,  40  a  W.  R  7a] 

AtL  R  902.]  s  Ante,  g  85a 

la  u  Ebert,40  Ma  186;  Soott  v.  a,  ^Stern  v. a,  58  Ga.  229, 280,  [21  Am. 

29  Qa.  26a    And  see  Robinson  v.  a,  R  266;  Bird  u  a  (Ind.X  2  V^esi  R 

24  Tex.  15&    See,  a«  to  the  Arkansas  226;  Taylor  «.  a  (Ind.),  5  West  R 

statutes  and  their  interpretation,  a  u  67a] 

Still weU,  20  Ark.  96;  Stith  v.  a,  18  •Ck>m.  v.  Emmons,  98  Mass.  K 

Ark,  68a    Ab  to  Indiana,  see  a  u  Mn^e,§§  596a,  5966, 681a,  682»  682a, 

Hope,  15  Ind.  474;  [Diebel  v.  a,  68  668-665;  Crim.  Law,  I,  g§  801-810; 

Miss.  725.  9  a  R  854;  Boiches  v.  a,  [a  v.  Johnson,  44  Ma  Ap^  8a] 

81  Tex.  Cr.  R  517,  21  a  W.  R  192.]  Mn^e,  g  22L    And  see  Bass  n  a, 

3Com.  V,  Adams,  109  Mass.  844;  87  Ala.  469. 

[Stevenson  v.  a,  88  Ga.  575,  10  S.  K  ^Ante,  §  298;  PuroeU  v.  Coxsl,  14 

•  Ante,  §  299;  [Skinner  v.  a, 87  Ala.       i^  Ante,  §  291 ;  Swallow  v.  a,  20  Ala. 

105,  6  a  R  899;  Cole  v,  a,  28  Tex.  80;  a  v.  Norton,  19  Tex.  102,  205; 

Ap.  586,  ISa  W.  R  859;  Galloway  v.  a  Wheelook  v.  a,  15  Tex.  260;  Cain  v. 

(Tex.  Cr.  R),  26  a  W.  R  67;  Graham  a,  80  Ala.  534;  [Sisk  v.  S.,  28  Tex. 

V.  a  (Ala.),  16  a  R  984;  Humphreys  Ap.  482, 18  a  W.  R  647;  Downey  v. 

V.  a  (Tex.  Cr.  R),  80  a  W.  R  1066;  a,  90  Ala.  644,  8  a  R  869;  Pickens 

Turberville  v.  a,  87  Tex.  Cr,  R  145,  «.  a  (Ala.),  14  a  R  672;  Armstrong 

88  a  W.  R  1010;  Douglass  ti.  S.,  18  v.  a  (Tex.  Cr.  R),  81  a  W.  R  664; 

Ind.  Ap.  289, 48  N.  E.  R  a]  Hopkins  «.  a  (T^x.  Cr.  R),  88  a  W. 

lo^nfe,  §  291;  Smith  v.  a.  87  Ala.  R  975.] 

472;  [Stookton  v.  a  (Tex.  Cr.  RX  44 

a  W.  R  509.J 
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Then  we  have,  as  probably  not  needing  e^splanation,  such  ex- 
pressions as  "  house  where  spirituous  liquors  are  retailed,''  * 
*'  saloon,"  *  "  the  premises,"  * "  public  garabling-house,"  * "  high- 
way "  (meaning  a  public  way  in  distinction  from  a  private  one),' 
^^  place."'  There  are  other  statutes  against  gaming  in  particu- 
lar places,  in  distinction  from  gaming  generally;  but  they 
have  not  led  to  expositions  of  doctrine  rendering  advisable 
a  further  consideration  of  the  topic.^ 

Orat  679;  Ck)m.v.  Sylvester,  18  AUen,  'O'Brien  t^  S.,  10  Tex.  Ap.  544; 

247;    Lowrie    u   a,    48   Tex.    602;  [Snow  tx  &.  50  Ark.  557,  9  a  W.  R. 

[IMokej  u  &,  68  Ala.  508;  Foster  u  806.]    And  see  Eitson  «l  Ann  Arbor, 

a,  84  Ala.  451, 4  a  B.  838;  a  v.  Brast,  26  Mich.  325;  a  u  Mansker,  86  Tex. 

81  W.  Va.  880,  7  a  EL  R.  11;  Dailey  864. 

V.  a,  27  Tex.  Ap.  569, 11  a  W.  R.  636;  »a  v.  Black,  9  Ire.  87a 

Ck>mer  «i  a,  26  Tex.  Ap.  509, 10  a  W.  <  Lockhart  v.  a,  10  Tex.  275;  Rloe 

R.  106;  Franklin  v.  a,  91  Ala.  28,  8  u  a,  10  Tex.  545.    And  see  Book  v. 

a  R  678;  Borohes  u  a,  81  Tex.  Cr.  a,  1  Ohio  St  61;  [Stevenson  v.  a,  83 

R  517,  21  a  W.  R  192;  Oomprecht  Ga.  575.  10  a  £.  R  284;  Ck)m.   v. 

V,  a,  36  Tex.  Cr.  R  436,  37  a  W.  R  Adams,  160  Masa  310, 81 N.  E.  R  851; 

784;  Goldstein  v.  Q,  (Tex.  Cr.  R),  35  Com.  u  Blankinship,  165  Mass.  40^ 

a  W.  R  289;  Nichols  v.  a,  111  Ala.  42  N.  E.  R  115;  Wortelsky  v.  a  (Tex. 

58,  20  a  R  564;  Ford  v.  &.  (Ala.),  26  Cr.  R),  38  a  W.  R  1079;  ToU  v.  a,  40 

a  R  503;  White  v.  a,  89  Tex.  Cr.  R  Fla.  169,  28  a  R  942.] 

137,  45  a  W.  R  579;  Crutcher  v.  a,  «  Mills  v.  a,  20  Ala.  86;  Crim.  Law, 

89  Tex.  Cr.  R  283,  45  a  W.  R  594]  II,  §  1266i    And  see  ante,  §  29a 

1  Napier  v.  a, 50  Ala.  168;  Ray  u  'Eastwood  v.   MiUer,   Law   R  9 

a.  50  Ala.  172;  Phillips  v.  a,  51  Ala.  Q.  R  440;  Haigh  v.  Sheffield,  Law 

20;  Johnson  v.  a,  86  Tex.  198;  Oal-  R  10  Q.  R  102;  Bows  u  Fenwiok, 

breath  v,  a,  86  Tex.  200;  Harcrow  v.  Law  R  9  Q  P.  389;  Gkillaway  n  Ma^ 

a,  2  Tex.  Ap.  51L    A  statute  made  ies,  8  Q.  R  D.  275. 

punishable  the  keeping  of  a  "billiard*  ^  See  Com.  v.  Prioe,  8  Leigh,  767; 

table  in  oonnection  with  a  house  Mount  v.  a,7  Sm.  &  M.  277;  Buok  u 

where  spirituous  liquors  are  retailed,  a,  1  Ohio  St.  61;  Stith  v,  a,  18  Ark. 

as  an  appendage  thereto;  *'  and  the  680;  Blanton  u  a,  5  Blackl  560;  Cal- 

oonstruction  watf  that  the  room  for  vert  u  Com.,  6  R  Monr.  264;  Bfbker 

gaming  need  not  be  under  the  same  v.  S.,  2  Har.  &  J.  5;  a  u  Records,  4 

roof  with  the  other,  but  it  is  suffi-  Harring.  (Del)  554;  a  u  Fearson,  2 

oient  that  the  two  constitute  one  Md«  810;  a  v.  Mathis,  3  Pike,  84; 

establishment  and  are  contiguous*  Roberts  v.  Com.,  11 R  Monr.  8;  [a  u 

Smith  V.  a,  22  Ala.  54    And  see  a  Ncnrwood,  94  N.  C.  936;  a  t^.  Eaton, 

V.  Smitherman,  1  Ira  14;  [Watson  vl  85  Me.  287,  27  AtL  R  126;  Ransome 

a,  13  Tex.  Api  479;  Stebbins  u  a,  22  v.  a,  91  Tenn.  716,  20  a  W.  R  810, 15 

Tex.  Ap.  82,  2  a  W.  R  617;  Spring-  Crim.  Law  Mag.  100;  Swigert  u  P., 

field  v.a  (Tex.  Ap.),  12a  W.  R  1010;  154  III  284^  40  N.  R  R  462,  27  Chia 

McCalman  t;.  a,  96  Ala.  98,  11  a  R  Leg.  News,  211;  a  v.  Metcalf,  65  Ma 

408;  Koenig  v,  a  (Tex.  Cr.  R),  26  a  Ap.  681,  2  Ma  Ap^  R  1269;  Coohran 

W.  R  885;  Wuster  u  a  (Tex.  Cr.  K\  v.  a,  102  Ga.  631,  59  a  R  R  43a    It 

26  a  W.  R  839.]  has  been  held  that  an  agent  of  a  firm 
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§  879.  ^^  Common  gambler/' — There  are  analogies '  for  the 
proposition  that,  for  one  to  be  a  ^^  common  gambler  "  under  a 
statute,  he  must  have  gambled  in  at  least  three  specific  in- 
stances, which  should  be  shown  against  him,  with  other  facts. 
But  a  Kentucky  case  holds  a  single  instance  sufficient,  when 
taken  in  connection  with  circumstan3es,  like  the  display  of  gam- 
ing implements.  Said  Underwood,  J. :  ^'  While  many  acts  of 
gaming  may  be  palliated,  so  as  to  show  that  the  general  conduct 
and  practices  of  an  individual  are  not  such  as  to  constitute  him 
a  common  gambler;  on  the  other  hand,  a  single  act  may  be  at- 
tended with  such  circumstances  as  to  justify  a  conviction." 
But  evidence  that  the  defendant  '^  was  and  is  by  reputation  a 
common  gambler  "  was  adjudged  incompetent.'  This  offense, 
like  any  other,  should  be  proved  as  committed  in  the  county  of 
the  indictment.* 

§  880.  Felony  or  misdemeanor. —  There  are,  or  have  been, 
st^itutes  making  some  aggravated  forms  of  gaming  felony.^  But 
generally  in  our  states  it  is  misdemeanor.* 

§  881.  Assisting  at  game. —  Under  a  statute  to  punish  those 
who  should  "  set  up  or  keep  "  the  forbidden  device,  or  "  induce  or 
permit  any  person  or  persons  to  bet  any  money  or  other  thing  " 
thereon,  it  was  held  that  one  to  be  within  the  inhibition  need  not 
personally  bet;  and,  if  he  deals  the  cards,  he  commits  the  offense, 
though  he  has  no  interest  in  the  profits  of  the  game.*  Likewise 
one  who  procures  another  to  lay  a  wager  for  his  profit,^  or  bets 

beyond  state  limits,  who  takes  orders  *P.  «,  Shear,  7  CaL  139;  Hayes  v. 
for  the  firm,  may  be  criminaUy  lia-  S.,  supra;  [S.  v,  Shaw,  89  Minn.  158^ 
ble  under  statute  prohibiting  bucket  89  N.  W.  K  805.] 
shops.  Soby  v.  P.,  134  UL  66,  18  <  Ck)nL  v.  Burns,  4  J.  J,  liar.  177. 
Crim.  Law  Magi  63,  25  N.  R  R  109.  f^r  keeping  watch  to  prevent  de- 
See  also  P.  V.  Hess,  85  Mich.  128,  48  tection.  Earp  v.  a  (Tex.  Ap.),  18  a 
N.  W.  R.  181.]  W.  R  88a    But  simply  holding  the 

1  Poatf  %  1018;  Crim.  Law,  I,  §  1102;  bets  in  a  game  of  craps  for  a  com- 
II,  g  65.  pensation  of  five  cents  each  alter- 

2  Com.  u  Hopkins,  2  Dana,  418.  nate  throw,  and  having  no  interest 
And  see  a  v,  Markham,  15  La.  An.  otherwise,  is  not  keeping  or  ezhibit- 
498;  Howard  «i  a,  64  Ind.  516.  ing,  eta    Chappell  v.  a,  26  Tex.  Ap. 

s  Bowe  u  a,  25  Ind.  415;  Hamilton    810, 11  a  W.  R  41 1] 
V,  a,  25  Ind.  426.  ?  Williams  v.  a,  12  Sm.  &  M.  Sa 

*Ante,  g  135;  Hayes  v,  a,  55  Ind.  But  see,  on  this  general  doctrine, 
99;  [Bibb  t^.  a,  83  Ala.  84^  3  a  R  711;  O'Blennis  u  a,  12  Ma  311;  English 
Bibb  V.  a,  84  Ala.  13,  4  a  R  275.]  v.  Young,  10  R  Monr.  141. 
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with  money  which  another  furnishes,^  is  eqnally  guilty  as  though 
he  staked  personally  his  own  money,' — a  doctrine  liable  to  be 
varied  by  the  special  terms  of  the  statute.' 

^laeHefy  «.  a,  8  Blackt  408.    And  R  R.  9;  Letz  v,  S.  (Tex.  Ap.^  21  a 

866^  on  this  point  and  the  last.  Com.  W.  B.  87L] 

V,  Drew,  8  Cush.  279;  Hinkle  v.  Com.,  >  And  see  Stone  «.  a,  8  Tex.  Ap^  675. 

4  Dana,  518;  a  v.  Purdom,  8  Ma  114;  For  other  points,  see  Elliott  v.  a,  26 

Ward  t:^  a,  22  Ala.  16;  [Atkins  n  a,  Ala.  78;  Johnson  v.  a,  4  Sneed,  614. 

95  Tenn.  474,  82  a  W.  R. 891;  a  uDe  *Ante,%14S;  Bass  i7.a,87  A1&  469; 

Boy,  117  N.  G  702^  28  a  R  R  167;  [Jeffries u  a,  61  Ark.808,82  a  W.  R 

Douglass  u  a,  18  Ind.  Ap^  280^  48  K.  1080;  Yamells  uGoni.»  88  Kj.  19a] 
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CHAPTER  LL 

GAMING— THE  FBOOEDUR& 

§§883, 88a  Introduotkm. 

884-892^  Particular  forms  of  gaming. 

89S-817.  Fkurtioolar  qiiestioii& 

018-#a6^  Specially  of  betting  oa  games. 

027-080L  Specially  of  horse-racing  and  the  lika 

§  882.  What  for  this  chapter.— By  reason  of  the  great 
numbers  and  diversities  of  the  statutes,  we  shall  in  this  chap- 
ter, as  in  the  last,  keep  within  general  doctrines,  and  references 
to  the  cases  which  will  enable  the  reader  to  trace  them  for 
himself  into  their  details ;  assuming  that  he  has  before  him  the 
books  local  to  his  state. 

§883.  How  chapter  dlTlded. —  We  shall  consider,  L  The 
procedure  for  some  particular  forms  of  gaming;  II.  Particular 
questions  of  procedure;  III.  Specially  of  betting  on  games; 
lY.  Specially  of  horse-racing  and  the  like. 

I.  Ths  Pboosduse  fob  Somb  Pabtioulab  Fobms  of  GAMiira. 

§  884.  Indictment  in  general. —  The  indictment  for  each  of 
the  several  forms  of  offense  is  drawn  after  the  general  rules 
for  the  indictment  on  statutes,  and  upon  the  particular  statu- 
tory termSy  to  all  of  which  it  must  conform.' 

§  885.  Frandulent  winning. —  In  England  the  statute  of 
9  Anne,  ch.  14,  which  appears  to  have  been  in  force  until  1845, 
made  it  an  offense  to  win  ^'  any  sum  or  sums  of  money  or  other 
valuable  thing,"  by  "  any  fraud  or  shift,  cosenage,  circumven- 

^Post,  §g  908,  009;  a  «.  Jeffrey,  88  nold,  87  Tex.  409;  8.  u  Shalt»  41  Tex. 

Ark,   136;  Zook  v.  S.,  47  Ind.  468;  648;  Longworth  u  S,,  41  Tex.  508;  a 

Alexander  v.  a,  48  Ind.  894;   Gkd-  u  Howery,  41  Tex.  506;  Elsberry  n. 

lagher  n  a,  36  Wia  428;  Carper  u  a,  41  Tex.  168;  Roberts  v.  a,  82  Ohio 

a,  27  Ohio  St  672;  a  v.  AUen,  69  St  171;  Davis  u  a,  82  Ohio  St  24; 

Ind.  124;  Johnson  v.  a,  86  Tex.  198;  Howard  tn  a,  64  Ind.  616;   a  v. 

Donniger  v.  a,  62  Ind.  826;  Com.  tx  Homan,  41  Tex.  155;  Oalbreath  D,  8,, 

Edds,  14  Gray,  406;  a  u  Cooster,  10  86  Tex.  200;  Herron  v.  S., 86  Tex.  285; 

Iowa,  458;  Perez  v.  S.,  48  A1&  356;  a  v.  Roderica,  85  Tex.  507;  a  u  Jur- 

a  V.  Alvey,  26  Tex.  155;  a  u  Ar-  gins*  81  Tex.  688;  a  a  Stogsdaleb  67 
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tion,  deceit  or  nnlawf al  device,  or  ill  practice  wbatsoeror,  in 
playing  at  or  with  cards,  dice,  or  any/'  etc.  And  it  was  a 
good  indictment  thereon  to  say  that  the  defendant,  at  a  time 
and  place  specified,  by  fraud,  etc.,  as  above,  in  playing  at  cards, 
to  wit,  stating  the  names  of  the  game  and  of  the  person  played 
with,  did  win  and  acquire  to  himself  a  large  sum  of  money,  to 
wit,  saying  how  much  [of  the  property  of  such  person,^]  etc., 
concluding  as  for  a  statutory  misdemeanor.* 

§  886.  The  evidence. —  Archbold'  observes  that,  to  sustain 
this  indictment,  the  defendant  must  be  shown  to  have  won  the 
money,  or  some  part  of  it,^  by  the  averred  fraud.*  And  a 
^variance  between  the  indictment  and  evidence  as  to  the 
game  played  (if  stated)  would  be  fatal."  Also,  if  the  thing 
won  is  alleged  to  be  bills  of  exchange,  the  proof  must  be  so.* 

§  887.  Winning  norethan  sun  named. —  The  statnte  of 
Anne  also  made  indictable  those  who  should,  ^  at  any  one  time 
or  sitting,  win  of  any  one  or  more  person  or  persons  whatso- 
ever above  the  sum  or  value  of  ten  pounds."  And  it  was  ade* 
quate  in  allegation  to  say  that,  at  a  specified  time  and  place, 
the  defendant,  by  playing  at  and  with  cards,  at  a  game  and  with 
a  person  named,  did  win  of  him  at  one  time  and  sitting  above 
the  sum  and  value  of  ten  pounds,  that  is  to  say,  the  sum  of 
sixty  pounds  [of  his  moneys,']  etc.* 

§  888.  The  evidence. —  The  exact  sum  won  need  not  be 
proved  as  laid ;  it  must  simply  be  shown  to  be  over  ten  pounds, 
for  if  less  the  offense  was  not  committed.*    The  winning  is  at 

Ma  680;  Wheeler  u  a,  49  Md.  568;  *ArchlxCrim.PL<feEv.aOthLoncL 

Batre  v.  S.,  18  Ala^  110;  Eubanks  «.  ed.)  697.    Under  the  lilinots  statutob 

a,  17  Ala.  181;  Sheppard  vl  a»  1  Tex.  Blemer  v.  P.,  76  la  26£L    See  a  u 

Ap.  804;  Lindsey  u  a,  48  Ala.  169;  StillweU,  16  Kan.  24 

King  V.  a,  8  Tex.  Ap. 7;  Com.  u  Crup-  •  Id.  657,  65a 

per,  8  Dana,  466;  a  v,  Ames,  10  Mo.  ^See  Rex  v.  Darlej,  1  Stark.  859. 

748;  a  V,  KesBlering,  12  Ma  665;  a  «See  Rex  v.  Rogier,  2  D.  ft  R  481, 

V.  A!i8tki,12MaR76;GampbeUua,  1  R  ft  a  272. 

2  Tbx.  Ap^  187;  Rioe  vl  a,  3  Kan.  141;  •  Rex  «  Darlej,  fupro. 

McGaffey  v.  a,  4  Tex.  156;  Carr  tx  a,  '  Probably  onneoessary,  as  see  antet 

50  Ind.  178;  a  v.  Thomas,  60  Ind.  292;  §  885,  nota 

Territory  v,  Copely,  1  New  Mex.  571 ;  *  Arohh  Grim.  PL  ft  Er.  (10th  Lend, 

a  V.  Anderson,  80  Ark.  181;  Leath  «.  ed.)  658. 

Cool,  82  Grat  878;  Mooie  v.  a,  65  •Crim.  Pra,  I,g  4886;  Rex  vl  Daiw 

Ind.  218;  Qibbons  v.  P.,  88  lU.  442.  ley,  1  Stark.  8591 
1  Cnneoessary.  Reg.  v.  Moss,  Dears. 

ft  a  104, 7  Cox,  c.  a  2oa 
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one  sitting  where  the  company  does  not  separate,  thongh  the 
playing  should  not  be  continuous,  as  where  dinner  intervenes; 
^  to  lose  ten  pounds  at  one  time,"  said  Blackstone,  J.,  is  to  lose 
it  by  a  single  stake  or  bet."  * 

§  889.  Permitting  gaming  by  minors. — The  statutes  on 
this  subject'  are  not  in  uniform  terms;  and,  whatever  they 
may  be,  the  indictment  must  duly  cover  them.'  It  must  set 
out,  for  example,  that  a  game  was  played,  and  with  whom,  or 
allege  an  excuse  for  not  naming  him.^  And  where  the  play- 
ing was  charged  to  be  with  ^^  persons  "  unknown,  and  it  was 
proved  to  have  been  with  one  ^^  person,"  the  variance  was  ad- 
judged fatal.*  If  the  statute  is  silent  as  to  the  defendant's 
knowledge  of  the  minority,  there  need  be  neither  allegation 
nor  proof  of  such  knowledge,  while  yet  the  want  of  it  will  in 
the  proper  circumstances  constitute  a  good  defense.'  The  fact 
of  minority  must  be  proved  as  a  part  of  the  %\aXe!^H  prima  facie 
case,^  the  *^  congregating  "  of  minors  where  this  is  an  element 
of  the  offense,'  and  the  same  of  all  the  rest.' 

§  890.  Permitting  or  setting  up  gambling  device  or  place. 
Where  the  thing  forbidden  is  the  permitting  of  a  gambling  de- 
vice on  one's  premises,  it  is  suflScient  to  charge  that  the  de- 
fendant did  there  permit  such  device,  specifying  it;  without 
alleging,  what  is  not  a  necessary  part  of  the  offense,  that 
there  was  gaming  thereon.''  The  indictment  should  as  far 
specify  the  place  as  the  statute  does.''    The  chief  rule,  in  all 

1  Bones  v.  Booth,  2  W.  BL  1226L  *  Powell  v.  a,  ntpra 

*  Ante,  %  877.  *  Conyen  v.  &,  wpra;  Bartender  n, 
•Zook  V,  a,  47  Ind.  468;  Donniger    EL,  61  Ind.  78;  Squier  o.  a,  66Ind.  817. 

V.  a,  62  Ind.  320;  Powell «.  a,  82  Ind.  604;  Hipee  v.  &.,  78  Ind.  8a 

631;  Ready  u  a,  62  Ind.  1;  Manheim  ^^S,   v.   Scaggs,  83   Ma  02;  a  «l 

V.  a,  66  Ind.  65;  Bond  v.  a,  62  Ind.  Thomas,  60  Ind.  292.    And  see  a  v. 

457;  ConjeTBV.  a,  60  GkL  108,  [15  Am.  Whitworth,  8  Port  434;  [Keith  v.  a» 

B.  686;]  Green  v.  Com.,  5  Bush,  327;  90  Ind.  89;  Bobel  u  P..  178  IlL  19. 

a  V.  Ward,  57  Ind.  587.  An  indictment  for  keeping  a  device 

*  Zook  V.  a,  8upra;  Alexander  o.  a,  known  as  a  "  nickel  in  the  slot  ma- 
48  Ind.  894  ohine^*"  held  sufficient  without  speci- 

*  Moore  u  a,  65  Ind.  2ia  fying  the  manner  in  which  said  de- 
•Crim.  Pra,  I,  g§  522,  528;  ante,    yice  is  operated.  Kalshom  u  a  (Ga.), 

gg  676,  877;    Com.  v.  Emmons,  98    28  a  RR.  829.] 

Mass.  &  11  a  u  Mansker,  86  Tex.  864 

T  Ante,  §  482;  Com.  tk  Enmions^ 
mipra, 
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CH.  U.]  GAMING  —  THE  PBOOEDUBB.  [§§  891-893^ 

cases  of  this  sort,  is  to  cover  duly  the  statutory  terms.^    And 
the  proofs  must  sustain  all  the  essential  allegations.^ 

§  891.  Permitting  gaming. —  The  indictment  for  this  form- 
of  the  offense  is  substantially  the  same  as  for  the  last.  The 
statutory  terms  must  be  duly  and  formally  covered.*  And  the 
proofs  must  establish  the  essential  allegations.^ 

§  892.  Permitting  gambling  table  to  be  exiiibited. — An 
indictment  for  this  offense,  if  it  covers  the  statutory  terms,  is 
good  when  it  says  that,  at  a  time  and  place  stated,  the  defend- 
ant, being  the  owner  of,  etc.,  specifying  the  building,  etc.,  did 
then  and  there  unlawfully,  etc.,  permit  and  suffer  a  certain 
gambling  table,  called,  etc.,  to  be  exhibited  and  carried  on  in 
the  said  premises.* 

IL  Pabtioulab  Questions  of  Pbooedubs. 

§  893.  Negativing  exceptions  and  provisos. — ^We  saw,  in 
another  connection,'  what  exceptions  and  provisos  in  a  statute 
must,  as  general  doctrine,  be  negatived  in  an  indictment,  and 
what  need  not  be.    Within  the  distinctions  there  laid  doWn 

lau  Bullion,  42  Tex.  77;  Wheeler  >&  u   Middleton,   11   Iowa,  246; 

u  a,  42  Md.  568;  Enright  v.  &,  58  Com.  v.  Fraize,  5  Bush,  825;  Perez  v. 

Ind.  567;  Hanrahan  v.  a,  57  Ind.  527;  a,  48  Ala.  356;  Enwright  u  a,  58 

Rice  17.  a,  8  Kan.  141;  Territoiy  v,  Ind.  567;  Montee  v.  Ck)m.,3  J.  J.  Mar. 

Copely,  1  New  Mez.  671;  a  v.  Fulton,  182;  C:k)m.  v.  Lampton,  4  Bibb,  261; 

19  Ma  680;  a  u  Smith,  19  Ma  688;  Buford  v.  C:k)m.,  14  R  Monr.  24;  Mo- 

Truitt  u  P.,  88  IlL  518;  Montee  v.  Gaffey  it.  a,  4  Tex.  156;  a  v.  Crowder, 

Com.,  8  J.  J.  Mar.  182;  a  u  Foster,  2  89   Tex.  47;   a  v,  Noyesi  10  Fost 

Ma  210;  a  v.  Kesslering,  12  Ma  565;  (N.  H.)  279;  a  v.  Kennedy,  1  Ala.  81; 

av.  Austin,  12  Ma  576;  a  V.  Fletcher,  a  v,  Noland,  29  Ind.  212;  Metz  u 

18  Ma  425;  Stoltz  v.  P.,  4  Scam.  168;  Com., 2 Met  (Ky.)  14;  Com.  v.  Bolkom, 

Campbell  v,  a,  2  Tex.  Ap.  187;  [Com.  8  Pick,  281;  Com.  v.  Arnold,  4  Piok. 

u  Walker,  163  Mass.  226;  a  v.Thomp-  251;  Com.  v,  Pattee,  12  Cuah.  501; 

son,  4  a  D.  95;  a  u  De8roohe,47  La.  Com.  v.  Stowell,  9  Met  572;  a  u 

An.  651,  17  a  R  209;   a  v.  King  Brioe,  2  Brev.  66. 

(N.  H.),  84  AtL  R  261;  a  v.  Krueger  «  Redgate  v,  Haynes,  1  Q.  R  D.  89; 

(Ma),  85  a  W.  R  604;  a  u  Lynch,  88  Chase  t;^  P.,  2  Cola  509;    Com.  v. 

Me.  195,  88  AtL  R  978;  McBride  v.  Bolkom,  mpra;  O'Brien  v.  a,  10  Tex. 

a,  89  Fla.  442,  22  a  R  711.]  Ap^  544;  Sohooler  v.  R,  57  Ind.  127. 

2  a  V.  Cooster,  10  Iowa,  458;  Rioe  vl  «  Clark  v.  a,  19  A1&  552.    [As  to 

a,  8  Kan.  141;  Harris  v,  a,  5  Tex.  11;  necessity  for  alleging  ownership  of 

Chase  u  P.,  2  Cola  509;  a  v.  Howery,  building,  see  a  v.  Grimes,  77  N.  W. 

41  Tex  506;  R  u  Whitworth,  8  Port  R  4] 

484  •  Crim.  Pra,  I,  g§  681-641. 
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§§  894, 895.]    owvKBsa  mobs  fueslt  statutokt.         [book  yi. 

some  of  the  statates  against  gaming  require  the  negation,^  oth- 
ers do  not.' 

§  894.  Name  of  third  person  playing. — Commonly,  to  iden- 
tify the  particalar  instance,  the  indictment  shonld  by  the  better 
opinion  allege  the  name  of  the  third  person  with  whom  the 
game  was  played,  if  known ;  or,  if  not  known,  say  that  it  is  to 
the  jurors  unknown.'  But  this  is  not  required  by  all  our  courts 
under  every  form  of  the  statutory  provision;  nor  is  it  easy  to 
derive  from  the  cases  an  exact  rule  as  to  when  such  name  be- 
comes indispensable/  But,  on  principle,  where  the  transaction 
is  otherwise  identified,  or  where  the  playing  is  not  of  the  es- 
sence of  the  offense,  the  giving  of  the  players'  names  should 
not  be  deemed  important;  as,  for  example, — 

§895.  For  permitting  gaming-tables.  —  Under  the  Ala- 
bama statute  against  permitting  gaming-tables  to  be  exhibited 
on  one's  premises,  it  is  unnecessary,  we  have  seen,'  to  allege  the 
name  of  the  person  by  whom  the  particular  table  complained 
of  was  exhibited.'  8o  likewise,  in  this  form  of  the  offense,  the 
names  of  the  players  on  the  table  or  other  device  need  not  be 
averred.^ 

1  Holt «.  Ck>iiL,  S  Bosh,  88»  8&  Daiia»  466.    In  Indiana  an  indlot- 

<Clark  V,  S.,  19  Ala.  552;  Romp  tk  ment  charged  <«that  11,  on,  eta,  afe^ 

S.,  3  Greene  (Iowa),  STd    See  ante,  eta,  and  oontinaouslyfrom  that  day 

gg  606^  755;  [ColcheU  u  a,  28  Tex.  until  the  day  of  the  finding  of  this 

Ap.  584]  biU  of  indictment,  had  and  pooeoooed 

s  Crim.  Pra,  I,  §g  546-M2,  566,  570;  a  house,  a  room,  a  shed,  and  a  tene- 

Butler  tn  a,  5  Blaokf.  280;  &  u  Irrin,  ment,  situate  in  said  ooonty,  and  that 

6  Blackt  348;  Zook  v.  a,  47  Ind.  468;  the  said  11  tbere^  daring aU  the  time 

Alexander  u  a,  48  Ind.  804;  Donniger  aforesaid,  did  keep  and  suffer  his  said 

V.  a,  52  Ind.  826;  Bond  ti  a,  52  Ind.  house,  room,  shed,  and  tenement^  to 

457;   a  u  Maxwell,  5  Blackt  280;  be  used  and  occupied  for  gaming, 

Grooer  v.  a,  6  Fla  89;  Barkman  v.  contrary,*'  eta  And  this  was  held  to 

a,  18  Ark.  708;  Jester  v,  Q,,  14  Ark.  be  good;  while,  to  sustain  it,  no  more 

552;  Buck  u  a,  1  Ohio  St  61;  Davis  need  be  proved  than  that  the  defend- 

V,  a,  22  Ghu  101, 102L    See  also  Mof-  ant  kept  any  one  of  the  places  during 

fatt  u  a,  6  Eng.  160.  the  time  and  for  the  purpose  alleged. 

*  Green  tx  P.,  21  IlL  125;  Coggins  ts.  The  gambling  need  not  be  shown  by 

a,  7  Port  268;  Romp  u  a,  8  Greene  direct  evidence;  it  may  be  inferred 

(Iowa),  276 ;  Johnson  u  a,  86  Tex.  108 ;  from  circumstances.    Mo Alpin  ti.  a, 

Roberts  t7.  a,  82  Ohio  St  171  ;[Sohwei-  8  Ind.  567.    See  also  Bo  we  n  a,  25 

zer  V.  Terr.  (OkL),  47  Paa  B.  1001]  Ind.  415;  Hamilton  u  a,  26  Ind.  «B6: 

^Ante,  §  802.  Com.  v.  Branham,  8  Bush,  1;  Com.  u 

•Clark  V.  a,  10  Ala.  55a  Fraixe,  5  Bush,  825;  a  u  Lewis,  12 

7  a  V.  Thomas,  50  Ind.  202;  Chase  Wis.  484;  Frisbie  u  a,  1  Oreg.  264 

u  P.,  2  Cola  500;  Com.  u  Crupper,  8 
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§  896.  Name  of  game. — Where  the  names  of  the  players, 
the  date,  and  the  locality  are  alleged,  and  in  other  respects  the 
statutory  terms  are  covered,  there  would  appear  to  be  a  suffi- 
cient identification  of  the  transaction  without  adding  the  name 
of  the  game.  And  so,  in  general,  are  the  authorities;^  while 
yet,  if  the  name  is  given,  it  must  be  proved,  to  avoid  a  vari- 
ance.' And  under  numerous  statutes,  more  or  less  in  the  way 
of  describing  the  game  is  required.'  There  are  even  statutes 
under  which  it  has  been  held  necessary  to  give  the  name  of  the 
game,  or  aver  it  as  unknown.^ 

§  897.  Name  of  deviee. — Where  the  statute  declares  a  par- 
ticular thing  by  name — for  example, "  faro  " —  to  be  a  "  game," 
then  forbids  the  betting  at  such  ^  gaming-table  or  bank,"  an 
indictment  is  good  which  alleges  that  the  defendant  ^'  did  bet 
at  a  gaming  bank  commonly  called  a  faro-bank; "  for  the  court 
judicially  knows  that  to  be  a  game  which  the  statute  has  speci- 
fied as  such.  But  under  other  statutory  terms  the  allegation 
must  be  more  or  less  varied  from  this  model.* 

§  898.  Tking  played  for  —  (Money).—  Where  the  playing  for 
a  particular  thing — as,  for  example,  ^^  money  "  ^ — is  an  element 
in  the  offense,  it  must  be  alleged.  But  if  neither  the  punish- 
ment nor  the  jurisdiction  of  the  tribunal  depends  on  the  sum, 
the  indictment  need  not  say  how  much ;  ^  otherwise  it  must 
specify  the  sum.'    Still, — 

1  GhroDor  tt.  S.»  6  Fla.  Sd.    To  the  games  speoified.    WindBor  it  Com.,  4 
like  effect  see  a  v.  Maxwell,  5  Blackf.  Leigh,  680;  [Bakw  v.  Q,  (Tex.  Cr.  Ap^X 
280;  a  VL  Boss,  7  Blackf.  822;  John-  85  a  W.  R.  666.] 
Bton  V.  a,  7  Sm.  A  M.  58;  Dean  v.  a,  *a  v,  Gitt  Lee,  6  Oreg.  425;  Web- 
Mart  A  Yerg.  127;  8.  v.  Grace,  21  ster  v.  a,  8  Blackf.  400.    See  a  i;i 
Ark.  227;  Com.  v.  Crupper,  8  Dana,  Ritchie,  2  Dev.  A  Bat  29. 
466;  Campbell  v.  a,  2  Tex.  Ap.  187;  *S.  v,  Jeffrey,  38  Ark.  18& 
[a  v.  Grimes,  77  N.  W.  R  4;  Downey  »a  «.  Burton,  26  Tex  420;  Com.  u 
V.  a,  115  Ala.  108].  Monarch,  6  Bush,  801;  a  v.  Lewis,  12 

'a  u  Anderson,  80  Ark.  181.    An  Wis.  484;  Com.  u  Monarch,  6  Bush, 

indictment  for  unlawfully  playing  at  298;  a  v.  Blair,  41  Tex.  80;  Blair  ti 

cards  is  supported  by  proof  of  betting  a,  82  Tex.  474;  a  v.  Bristow,  41  Tex. 

at  a  game  of  fara   Gibboney  v.  Com.,  146;  Ben  v.  a,  9  Tex.  Ap»  107. 

14  Grat  682.    Where  the  charge  was  *  Ante,  g  874 

an  unlawful  playing  with  cards,  to  ^Moflatt  u  a,  6  £ng.  169;  Com.  v. 

wit,  at  the  game  of  "all  fours,"  of  Tiernan,  4  Grat  546;  a  u  Ward,  9^ 

"loo"  and  of  "whist,"  it  was  held  Tex.  370;  [Collins  v.  a,  70  Ala.  la] 

that  the  defendant  must  be  shown  ^  Long  v.  a,  13  Ind.  566;  [Stearns  v. 

to  hare  played  at  some  one  of  the  a  (Md.),  82  AtL  R.  282.] 
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§  899.  Needless  mention  of  snm. — In  those  oases  wherein 
the  sum  is  not  required  to  be  stated,  no  harm  will  come  from 
averring  it.  And  proof  of  a  different  sum  will  sustain  the  alle- 
gation.* 

§  900.  ^^  Valuable  thing/*—  Under  the  statutory  term  "  val- 
uable thing,"  *  differing  from  "  money,"  the  indictment  must  be 
more  specific,'  and  say  what  the  particular  valuable  thing  was.^ 
And, — 

§  901.  Proof  of  thing  —  (^^  Money  *')•—  Though  money  need 
not  always  be  proved  in  amount  as  alleged,*  the  thing,  what- 
ever it  is,  must  be  of  the  averred  kind.  If,  for  example,  the 
accusation  is  that  the  defendant  won  $5,  it  is  not  made  good 
by  showing  that  he  won  a  promissory  note  for  $5,  because 
such  note  is  not  money.'  Nor  is  the  charge  that  money  was 
bet  sustained  by  proof  of  the  betting  of  any  other  property.^ 
If  the  money  was  seen  lying  on  the  table  where  the  defendant 
and  others  were  playing,  the  jury  may  infer  that  it  was  bet  on 
the  game.* 

§  902,  Place  of  gaming. —  Where  the  place  at  which  the 
gaming  is  carried  on  —  as  "  public  place,"  "  public  house,"  or 
the  like  —  is  an  element  of  the  offense,*  a  charge  simply  that 
it  was  in  the  county  is  not  sufKcient;  the  particular  statutory 
place  must  also  be  specified.^'  But  the  name  of  its  owner  need 
not  be  added ; "  or,  if  given,  it  need  not  be  proved."  If  the 
statutory  term  is  general  the  indictment  must  be  made  more 
specific;  if  specific,  the  statutory  word  alone  will  suflSce  in  al- 
legation."   To  illustrate, — 

"  Outhouse?^ —  Where  the  expression  in  the  statute  was 
"  outhouse  where  people  resort,"  the  averment  was  held  sufli- 

iMedlocktx.  a,  18  Ark.  868;  Parsons  SulUvan,  8  Ma  Ap^  455;  a  o.  An- 

V.  a,  %  Ind.  499;  Com.  u  Garland,  8  drews,  43  Ma  47a 

Met  (Ky.)  47a  •  Ante,  %  87a 

^Anie,  §  875.  loa  v.  Langford,  8  Ire.  854;  Shiha- 

*  Crim.  Pra,  I,  §g  568-^70;   ante,  gan  v.  a,  9  Tex.  480;  Hord  u  Cgol, 

§§  426»  440;  [MaUory  v.  a,  62  Ga.  4  Leigh,  674,  [26  Am.  D.  84a    See 

164]  Keith  v.  a,  90  Ind.  89.] 

4  Anthony  tx  a,  4  Humph.  88, 85.  ^i  a  v,  Atkyns,  1  Ala.  ISa 

»  Ante,  §§  898,  899.  "  Wilson  u  a,  5  Tex.  21 ;  Prior  v.  a, 

*Tate  V.  a,  5  Blaokt  174;  ante,  4  Tex.  88a    Tet  query,  and  see  pos^, 

§§  846.  874.  §  911 ;  Crim.  Pra,  I,  §  4886. 

7 Hale  v.  a,  8  Tex.  171.  "Crim.  Pra,  I,  §§  566-584;  ante, 

sRioe  v.  a,  10  Tex  545.    And  see  §§  426,  440;  P.  u  Saviers,  14  CaL  29; 

Wiloox  V,  a,  26  Tex.  145;  St  Louis  v.  S.  v,  Atkyns,  supra, 
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cient  which  laid  the  game  ^^  in  a  certain  outhouse  to  which  di- 
vers people  did  then  and  there  resort."*    So  — 

"  House  of  entertainment " — "  House  for  retailing"  etc. —  To 
lay  the  oflfense  simply  as  in  "  a  house  of  entertainment,"  *  or 
"house  for  retailing  spirituous  liquors,"'  will  suffice  where 
these  are  the  statutory  words.    But  — 

§903.  ^^ Public  place"— ^^ Public  house."  — The  terms 
"  public  place  "  and  "  public  house  "  are  alone,  respectively,  too 
indefinite;  the  indictment  must  be  more  specific.^  Yet,  in 
Alabama,  a  statute  has  made  the  general  expression  adequate.' 
Now, — 

§  904.  Form  of  specific— Where  the  gaming  was  alleged 
to  have  occurred  "near  McFadden's  grocery,  at  a  public  place 
at  Black  Jack  Springs  in  Fayette  county,"  the  description  of 
the  "  public  place "  of  the  statute  was  held  to  be  adequate.* 
And  it  was  the  same  where  the  allegation  was  that  the  defend- 
ant  did  play  "  at  a  certain  game  with  cards  at  the  county  jail 
in  the  town  of  G.  in  H.  county,  said  jail  being  then  and  there 
a  public  place."  ^  So  also  it  was  sufficient  to  say  that  the  ac- 
cused "did  unlawfully  play  at  a  game  with  cards  at  a  public 
house;  to  wit,  in  the  back  room  of  the  storehouse  of  S.,"  add- 
ing time  and  venue.'  But  it  was  adjudged  inadequate  to  say, 
"  at  the  grocery  of  D.  &  0.,"  there  being  no  averment  that  the 
grocery  was  a  "  public  place,"  or  a  "  place  of  public  resort."  • 

§905.  Time— (Place  for  retailing  liquors).— Where  the 
statutory  place  was  "  any  tavern,  inn,  storehouse  for  retailing 
spirituous  liquors,"  etc.,  an  allegation  that  the  defendant,  "  in 
the  county  aforesaid,  did  play  at  cards  in  a  storehouse  where 

^a  u  Norton,  19  Tex.  102;  [Ottou  ^Roqaemore   u  a,  19   Ala.   528; 
a  (Tex.  Cr.  Ap,),  26  a  W.  R  285;  Flake  v.  a,  19  Ala.  55t  See  also  Bur- 
Cole  V.  a,  28  Tex.  AiK  686^  18  a  W.R.  nett  v,  &.,  80  Ala.  19. 
859;  Bacchua  v.  a,  18  Tex.  Ap.  15.]  <a  v.  Lopez,  18  Tex  8a 

3  Linkous  v.  Com.,  9  Leigh,  60a  ^  a  v.  Arnold,  37  Tex.  409. 

*Sablett  V.  a,  9  Tex.  5a    And  see  •Sheppard  v.  S.,  1  Tex.  Api  804 

Rodgers  v.  a,  26  Ala.  7a  And  see  Manheim  u  a,  66  Ind.  6a 

«a  V.  Jurgins,  81  Tex.  688,  589;  a  *  Roberts  v.  Com.,  10  Leigh,  68a 

V.  Fuller,  31  Tex.  559;  Elsberry  v.  a,  See  McGaffey  v.  a,  4  Tex.  16a    And 

41  Tex  158;  a  v.  Bams,  25  Tex  654;  see,  as  to  this  question,  ante,  gg  897, 

Millican  v.  a,  25  Tex  664    And  see  90a 
Com.  V,  Perrigo,  3  Met  (Ky.)  5;  Boss- 
hard  V,  a,  25  Tex.  Supp.  207. 
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spirituons  liquors  are  retailed/'  was  adjudged  ill ;  because  it 
did  not  appear  from  this,  as  it  onght,  that  the  storehouse  was 
a  place  where  spirituous  liquors  were  retailed  at  the  time  wheu 
the  playing  occurred.'  But  the  following  was  sustained :  ^^  That 
Peter  Eoyal,  late  of,  etc.,  in  a  certain  house  for  retailing  spir- 
ituous liquors,  in  the  town  of  Huntsville  and  county  of  Walker, 
known  as  Harvey  Randolph's  grocery,  on,  etc.,  did  play  at  a 
certain  game  with  cards,  upon  which  money  was  then  and 
there  bet,  contrary,"  etc.'  [In  Kansas  it  is  held  that  an  aver- 
ment of  the  particular  county  and  state  is  sufficiently  particular 
as  to  place.*  ] 

§  906.  ^^  Highway  or  otker  public  place."— Under  the  stat- 
ute quoted  in  an  earlier  section,*  where  the  expression  was 
^any  public  house  or  highway,  or  any  other  public  place,''  an 
allegation  of  playing  '^  at  a  public  place  "  was  adjudged  not 
sustained  by  proof  of  a  playing  in  a  ^^  highway."  * 

§  907.  Law  or  fact. — Where  all  the  facts  are  agreed,  it  is 
plainly  enough,  in  principle,  a  question  of  law  whether  or  not 
the  place  in  controversy  is  within  the  statutory  terms.*  But 
commonly  the  &ct8  are  not  agreed ;  and  then  the  court  instructs 
the  jury  in  the  meaning  of  the  particular  term,  and  they  are  to 
say  whether  or  not  the  place  is  within  it.  Possibly  some  of 
the  cases  go  a  little  further  than  this  —  if  so,  too  far — in  remit- 
ting the  question  to  the  jury.' 

§  908.  Statutory  terms. —  The  general  doctrine  as  to  how 
closely  an  indictment  on  a  statute  must  copy  its  words  is  ex- 
plained elsewhere.*    Under  the  present  head, — 

"  Qaming^^  —  ^OambUng.^^  — ^Where  "  gaming"  was  the  stat- 
utory word,  "  gambling  "  in  the  indictment  was  held  not  to  be 
ill  as  a  substitute.* 

1  a  V,  Coleman,  8  Ala.  14  ^S.  tx  Alvej,  26  Tex.  155;  Cheny  xk 

SRoyal  u  &,  9  Tex.  449.    And  see  a,  30  Tex.  489. 
Coggins  V.  a,  7  Poft  263;  Reeves  u  •Grim.  Pro.,  I,  §§606-6291 
a,  9  Tex.  447;  Wortham  u  Ckun.,  6  'a  v.  Nelson,  19  Ma  898.  [''Gam- 
Rand.  669.  ing  "  and ''  gambling"  are  praotioally 

'[a  u  Oswald  (Kan.X  58  Paa  R  synonymoua  tenns  as  used  in  the 

625.]  statute.    HcBride  u  a,  89  Fla.,  22  a 

«  Ante,  §  29a  R.  711;  a  u  Mohr,  55  Ma  Api  889l 

A  fiush  V,  a,  18  Ala.  415;  [Withers  u  For  legal  definition  of  term  *'  bet  '* 

a,  21  Tex.  ApL,  210.]  see  Long  u  a,  22  Tex.  A|k  194.] 

«  Crim.  Pra,  I,  §§  989a»  989&. 
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^^  Faro-hank  ^^  —  ^^Faro.^^ — A  statute  having  made  it  an 
oflfense  to  exhibit  "  any  faro-bank,"  an  allegation  in  the  words 
"  gambling-table  commonly  called  faro  "  was  sustained.^ 

^^TFi^A"  — "J.f."  — "With"  and  «at,"  in  such  phrases  as 
playing  a  "  game  with  cards,"  and  "  game  at  cards,"  are  ad- 
missible substitutes  for  each  other.' 

§  909.  Expanding  beyond  statutory  words, — We  have  seen 
elsewhere  when,  in  general,  an  indictment  on  a  statute  must  be 
expanded  beyond  its  terms.'  Under  most  of  the  statutes  against 
gaming,  the  allegations  need  only  cover  the  statutory  words.* 
But  there  are  exceptions.    Thus, — 

"  Like  kind.^^ —  A  Virginia  statute  made  punishable  the  keep- 
ing or  exhibiting  of  "  a  gaming-table  commonly  called  ABC, 
or  £  O  table,  or  faro-bank,  or  a  table  of  the  like  kind,  under 
any  denomination,  whether  the  game  or  table  be  played  with 
cards,  dice  or  otherwise."  And  said  the  court:  "Where  the 
offense  charged  is  the  exhibition  of  any  of  the  gaming-tables 
enumerated,  nothing  more  need  be  averred;  for  the  statute 
makes  exhibiting  of  any  of  the  gaming-tables  named  a  penal 
offense.  And  therefore  the  offense  is  sufficiently  described  by 
the  name  set  forth  in  the  statute,  and  no  further  description  is 
necessary ;  being  one  of  the  enumerated  games,  the  exhibition 
of  it  is  unlawful.  Where  the  offense  charged  is  for  keeping 
and  exhibiting  a  game  not  enumerated,  there  must  be  some 
averment  showing  it  to  be  one  of  the  unequal  games  belonging 
to  the  same  class  with  the  enumerated  games."  Again:  "  The 
charge  that  the  game  is  unlawful  does  not  cure  the  defect. 
The  offense  must  be  so  charged  as  to  appear  to  be  unlawful ; 
otherwise  the  allegation  that  an  act  was  unlawful  would  dis- 
pense with  all  averments  showing  it  was  unlawful.  As  was 
held  in  Eoberts'  Case  and  Bishop's  Case,*  the  words  *  unlawful ' 
or  '  contrary  to  law  ^  do  not  serve  to  enlarge  or  extend  the  force 
and  effect  of  the  terms  employed  to  describe  the  act,  so  as  to 

1  Brown  v,  8,,  6  Eng.  807;  [Toney  u  566;  Sprattv.  S.,8Ma  247;  S.  v.  Ward, 
&.,  61  Ala.  1.]  9  Tex.  870;  Grain  v.  B.,  14  Tex.  684; 

2  Holland  v.  S,,  8  Port  292;  a  v.  Reeves  t:^  a,  9  Tex.  447;  [a  v,  Wilson 
Shalt,  41  Tex.  64a  See  Ray  v.  a,  60  (Wash.),  86  Pac.  B.  967;  a  tx  Dee- 
Ala.  172;  a  V,  Huston,  12  Tex.  245.  roche,  47  La.  An.  651,  17  a  R.  209.] 

sCrim.  Pra,  I,  g§  624-680;  pott,  >  Roberts  v.  Com.,  10  Leigh,  686; 
§942.  Bishop  u  Com.,  18  Grat  785.  Bee  post, 

« Ante,  §  884;  P.  V.  Beatty,  14  CaL    g  92& 
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make  the  act  nnlawfol  when  it  does  not  appear  to  be  so  by  the 
description  itself."  ^ 

§  910.  Tarlanee. —  We  hare  seen  something  of  Tarianee*  in 
these  cases.*    Among  the  ad jndged  points  are  — 

Persons  playmg. —  The  winning  and  playing  mnst  be  proved 
to  hare  been  between  the  persons  alleged.  Thns,  where  the 
charge  was  that  the  defendant  won  from  A.,  B.  and  C,  proof 
of  a  winning  by  him  and  another,  as  partners,  from  A.  and  C, 
as  partners,  was  held  to  present  a  fatal  varianoe.'  And  so  it  is 
where  the  allegation  is  of  a  winning  or  losing  with  several  per- 
sons named,  and  the  facts  disclose  the  name  of  a  part  only  of 
them.*  Likewise  an  averment  that  A.  lost  is  not  supported  by 
proof  that  A.  and  others  lost  jointly.*  Again,  one  count  charged 
that  the  defendant  and  f oar  other  persons  did  ^^  bet  together 
and  against  each  other; ''  and  the  other  count,  that  he  and  the 
other  four  ^*  did  bet  together."  The  proof  was  that  the  other 
foar  played  the  game,  while  he  stood  by  and  bet  with  one  of 
them;  three  bet  together,  one  did  not  bet  And  it  was  held 
that  there  could  be  no  conviction;  for,  needlessly  complicated 
though  the  allegation  was,  it  must  be  in  form  proved.^ 

§  911.  Owner  of  place. — Where  the  offense  was  set  out  as 
committed  at  the  booth  of  Peter  Spinner,  and  it  appeared  in 
evidence  to  have  been  at  the  booth  of  one  Clark,  and  Spinner 
had  no  interest  or  agency  in  this  booth,  the  variance  was  ad- 
judged fatal,*  —  a  conclusion  perhaps  not  quite  in  accord  with 
a  doctrine  explained  a  little  way  back.* 

g  912.  Joinder  of  defendants. —  Offenders  may  be  indicted 
jointly  for  this  offense  on  the  same  principles  as  for  other 
crimes.**  They  are  not  to  be  charged  separaUterj  except  where 
the  transactions  are  separate  and  distinct; "  and  then,  it  seems, 
this  nearly  obsolete  method  is  permissible,  though  not  to  be 

1  Huff  «.  Com.,  14 Grat  648, 660»  951.  •Con.  tx  ButtSi  SVa^Gsa  la 

See  also  Bryaa  v,  8,,  26  Ala.  65.  ^Ante,  %  903. 

sCriiD.  Pra,  I,  §§  48d-488a  MCrim.  Pra,  i;  §  468  et  seq.;  Com. 

«  Ante,  §§  806,  809,  901,  909,  90a  v.  McGuire,  1  Va  Cto.  119;  QallnreaUi 

4  WUoox  V.  a,  7  Blaokf.  45a  u  a,  86  Tex.  900;  Hem>B  n  a,  86 

•Iseley  u  a,  8  Blaokf.  40a  985;  a  t\  Homan,  41  Tex.  155;  a  v, 

•  Jaokson  v.  a,  4  IncL  560.  Roderioa,  85  Tex.  507;  Parker  u  &, 

VHany  v.  a,  4  Eng.  198.    And  see  26  Tex.  904. 

Jester  u  8.,  14  Ark.  55a    [See  Good-  "  Covy  ix  a,  4  Port  180L 

man  v.  a,  41  Ark.  22a] 
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commended.^  Where  the  indictment  is  joint  against  two,  and 
the  proof  is  that  one  played  with  a  particular  third  person  on 
one  occasion,  and  the  other  with  another  person  on  another 
occasion,  and  no  joint  gailt  is  shown,  both  cannot  be  convicted.* 

§  913.  Statutory  modifications  of  procedare, — In  some  of 
the  states  there  are  statutes  special  to  gaming,  simplifying  the 
forms  of  procedure;  as, — 

Indictment — As  early  as  1824  it  was  provided  in  Tennessee 
that,  in  this  offense,  ^^  no  presentment  or  indictment  shall  be 
quashed  for  want  of  form;  and  in  all  such  cases  it  shall  be  suf- 
ficient to  charge  the  general  name  of  the  game  at  which  the 
defendant  or  defendants  may  have  played,  without  setting 
forth  and  describing  with  or  against  whom  they  may  have  bet 
or  played.*'  And  the  following,  drawn  on  a  statute  not  given 
in  the  report,  was  held  to  be  good :  "  That  A.,  late  of,  etc.,  on, 
etc.,  at,  etc.,  was  guilty  of  unlawful  gaming,  by  then  and 
there  wagering  and  betting  money  on  a  certain  unlawful  game 
and  match  at  cards,  contrary  to  the  form  of  the  statute."* 
Again, — 

§  914.  Continued. —  In  this  condition  of  the  laws  it  was  ad- 
judged sufficient  to  say  that  the  defendant  on,  etc.,  at,  etc., 
"  with  force  and  arms,  did  unlawfully  encourage  and  promote  a 
certain  unlawful  game  and  match  at  cards  for  money ;  and  then 
and  there  unlawfully  did  play  for  and  bet  money  at  the  said 
game  and  match  at  cards,  contrary,"  etc.^ 

§915.  Evidence  — (Witnesses).— We  have  a  few  special 
provisions  for  compelling  evidence, — not  of  a  general  char- 
acter.* 

§  916.  Limitations.—  The  general  principles  governing  stat- 
utes of  limitations*  apply  in  gaming.  The  burden  is  on  the 
state  to  prove  the  offense  within  the  statutory  period,  not  on 
the  defendant  to  show  that  it  is  barred.''    If  the  statute  against 

iCrim.  Pra,  I,  §  476;  &  v.  Homan,  Frazee  u  &,  58  Ind. 8;  Batre  v.  a,  18 

9Uprcu    And  se^  Parker  «.  S.,  suprcu  Ala.  119.    And  see  Ward  v.  S.,  2  Ma 

3  EUiott  V.  &,  20  Ala.  7a    And  see  120,  [22  Am.  D.  440;]  a  v.  Qnarles.  13 

lindfiey  v.  &.,  48  Ala.  169.  Ark.  807;  Orr  v.  a,  18  Ark.  640;  Hig- 

sa  V.  MoBride,  8  Humph.  66.  don  v.  Heard,  14  Ga.  255. 

«Dean  v.  a,  Mart  &  Terg.  127.  •  Ante,  %  2S7  et  seq. 

And  see  Dobkina  v.  &.,  2  Humph.  424;  7  Ante,  g  264;  Manning  u  a,  85  Tex 

a  V.  McBride,  8  Humph.  66,  67,  6&  723;  a  t?.  Waters,  1  StroU  69;  Stevens 

ftKneeland  v.  a,  62  Ga.  895;  a  v.  u  a,  8  Pike,  66^  7a 
Henderson,  47  Ind.  127,  overmldd  in 
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gaming  provides  the  punishment  of  both  fine  and  imprison- 
ment, the  limitations  statate  may  in  a  particular  case  have  run 
as  to  the  one  and  not  as  to  the  other.^ 

§  917.  Other  points. —  Some  other  points  connected  with  the 
pleading  and  evidence  appear  in  the  cases  cited  in  the  note,'  but 
no  special  explanations  of  them  are  deemed  important  here. 

Recognizance. —  A  recognizance  has  been  deemed  not  good 
which  simply  binds  the  party  to  answer  to  a  charge  of  "  gam- 
ing;" because  ^^  gaming  is  not  of  itself  alone  an  indictable  of- 
fense."* And  it  is  the  same  of  one  to  answer  to  a  charge  of 
^^  playing  at  a  game  of  cards." '  But  one  to  appear  and  answer 
to  an  indictment  for  keeping  a  gaming-table  was  sustained.* 

III.  Specially  of  Bbttino  ok  Games. 

§918.  Already. —  Under  the  last  sub-title  much  of  what 
would  be  appropriate  under  the  present  one  has  been  explained. 

§  919.  Indictment. —  The  indictment,  which  will  vary  with 
the  statute,  is  ordinarily  sufficient  if  it  covers  the  statutory, 
terms  in  a  manner  to  make  the  offense  affirmatively  appear.* 
Counts  for  exhibiting  a  faro-bank  and  for  betting  on  the  game 
may  be  joined.^ 

§  920,  Thing  bet.—  Commonly  the  thing  bet  should  be 
stated.*  Under  which  rule  the  words  "  goods,  wares  and  mer- 
chandise, being  valuable  things,"  QOt  describing  anything  more 
specifically,  were  held  to  be  too  indefinite.*    But, — 

1  a  V.  Dent,  1  Rich.  46a    And  see  •  Whitfield  v.  a,  4  Pike,  171. 

antey  §  261d.  « Warren  v,  a,  18  Aric  105,  196; 

s  Harris  u  a,  81  Ala.  862;  a  v.  Drew  v.  a,  5  £ng.  82;  Graham  u  a. 

Stamngs,  8  Ind.  581 ;  Ck>m.  V.  Tiernan,  1  Pike,  171;   a  ix  Holland,  22  Ark. 

4  Grat  545;  a  v.  Howe,  1  Rich.  260;  242;  Booth  v.  a,  26  Tex.  208;  Ben  v. 

Stockden  v.  a,  18  Ark.  186;  Durham  a,  9  Tex.  Ap.  107;  Anderson  v,  a,  9 

V.  a,  1  Blaokf.  88;  Grvine  v.  Com.,  5  Tex.  Ap.  177;  a  v.  Brlstow,  41  Tex. 

Dana,  216;  Grain  v.  a,  14  Tex.  684;  146;  a  v.  Blair,  41  Tex.  80;  [Forten- 

Willis  V.  Warren,  1  Hilton,  590;  a  u  burg   v.  a,  47  Ark.  188;    Com.    v. 

Noland, 29 Ind.  212;  Nuckolls  u  Com.,  Walker,  168  Mass.  226.] 

32  Grat  884;  Robinson  v.  a,  24  Tex.  ?  a  u  Holland,  supra, 

15a  8  Ante,  §g  898-901 ;  Warren  v.  a,  1 8 

'Com.  V,  West,  1  Dana,  165;  a  v.  Ark.  195;  Bone  u a,  68  Ala.  185;  Na- 

Cotton,  6  Tex.  425.  pier  v.  a,  50  Ala.  168;  Ray  u  a,  50 

4  Cotton  V.  a,  7  Tex.  547.    And  see  Ala.  172. 

McDonough  v,  a,  19  Tex.  298;  Bailes  *a  u  KUgore,  6  Humph.  44^ 45.  See 

vi  a,  20  Tex.  498.  Bagley  v.  a,  1  Humph.  486. 
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§  921.  Continued. —  In  some  of  onr  states  there  are  statutes 
rendering  generally  or  in  particular  circumstances  this  aver- 
ment unnecessary.*  So  that,  for  example,  it  was  adjudged 
sufficient  to  say  that  the  defendant  "  unlawfully  did  bet  at  a 
faro-bank,  the  said  faro-bank  being  then  and  there  kept  and 
exhibited  for  the  purpose  of  gaming."*  And  the  same  was  held 
of  the  allegations  that  the  defendant  "did  bet  at  a  certain 
gaming  bank,  then  and  there  exhibited  and  kept,  called  monte ;'" 
and  that  the  defendant  bet  money  "at  a  certain  gambling  de- 
vice called  rondeau."  * 

§  923.  Describing  game. —  If  the  game  at  which  was  the 
betting  is  one  of  those  forbidden  by  name  in  the  statute,  the 
indictment  need  only  mention  it  by  the  name.  But  if  it  is 
pointed  to  simply  by  such  words  as  "  of  the  like  or  similar  kind, 
or  of  any  other  description,  although  not  named,"  the  indict- 
ment for  betting  at  it  must  so  far  describe  it  as  to  bring  it 
affirmatively  within  the  statutory  inhibition.  Simply  to  say, 
for  example,  that  the  defendant  betted  "upon  and  against  a 
certain  gambling  device,  commonly  called  the  blind  tiger," 
where  the  words  "  blind  tiger "  are  not  in  the  enactment,  is 
inadequate.' 

§  923.  Person  bet  with. — The  question  of  naming  or  not 
such  person  is  within  principles  already  explained.*  It  was  in 
one  case  in  Arkansas  adjudged  unnecessary  to  allege  that  the 
defendant  bet  with  any  particular  individual.^  But  under  an- 
other provision  of  the  act,  making  it  punishable  "  if  any  person 
shall  be  guilty  of  betting  any  money,"  etc.,  the  court  required 
the  name  of  the  player  to  be  given  to  identify  the  transao- 
tion,* — a  rule  afterward  changed  by  a  statute  which  declared 
it  unnecessary  to  set  out  the  name  of  the  players.* 

§  924.  Locality. —  If,  by  construction  of  the  statute,  the  bet- 
ting is  equally  punishable  whether  the  playing  is  in  the  same 

1  Harrison  u  a,  15  Tex.  289;  Jacob-    10  Tex.  810;  Ramey  v.  a,  14  Tex.  400; 
son  u  a,  65  Ala.  151;  MitcheU  tx  a,    Cohen  v.  a,  17  Tex.  142. 
55Ala.lG0.  ft  a  V.  Grider,  18  Ark.  297.    Beeante, 

s  Blair  v.  a,  82  Tex.  474  g  909. 

s  McKissick  v.  8.,  2  Tex.  858.    [Bee       •  Ante,  gg  894  895^ 
also  Thompson  v.  a  (Tex.  Gr.  Ap.X28       7  Drew  v.  8.,  5  Eng.  82;  a  P.»  in 
a  W.  R.  684.]  Missouri,  a  v.  Kyle,  10  Ma  889. 

«a  V.  Mann,  18  Tex  61.    See  also       ^Parrott  v.  a,  5  Eng.  574;  Bark« 
Estes  V.  a»  10  Tex.  800;  a  v.  Prewitt^    man  v.  a,  18  Ark.  70a 

»  Orr  V.  a,  18  Ark.  54a 
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or  another  coantj,  only  the  betting,  not  also  the  playing,  is 
required  to  be  charged  as  in  the  connty  of  the  indictment^ 

§935.  The  natare  of  the  game^ — as,  for  example,  where 
the  betting  is  at  a  faro-bank, — need  not  be  particularized.' 

§  936.  Adequate. —  In  Missouri,  the  averments  that  the  de- 
fendant ^did  unlawfully  bet  a  sum  of  money,  to  wit,  fifty  cents, 
at  and  upon  a  game  of  chance,  played  with  and  by  means  of 
half-dollars  and  cracks  in  the  floor  of  a  house,  which  said  half- 
dollars  and  cracks  were  then  and  there  a  gambling  device, 
adapted,  etc.,  for  the  purpose  of  playing  games  of  chance  for 
money  and  property,"  were  adjudged  sufficient' 

r\r.  Spboiallt  of  Hobse-baoino  Aim  the  Like. 

§  937.  On  highway  —  (Indictment). —  The  indictment  on  a 
statute  forbidding  horse-racing  '^ along  a  public  highway"* 
need  not  set  out  the  termini  of  the  way.'  Under  some  of  the 
statutes,  if  there  are  two  defendants,  it  must  be  charged  that 
they  ran  *^  together;  "'to  omit  which  is  not  always  fatal  after 
verdict^ 

§  938.  In  proof  of  highway^ —  it  is  prima  facie  sufficient  to 
show  that  the  racing  was  on  a  road  leading  from  one  town  to 
another  in  the  county.' 

§  938a.  Yariance. —  A  charge  that  the  defendant  sofFered 
his  horse  to  be  run  in  a  horse-race  is  not  sustained  by  proof  that 
he  rode  a  horse,  not  his  own,  in  the  race.' 

§  939.  Betting  on  horse-race. —  In  Tennessee,  an  indictment 
alleging  that  the  defendant  ^  unlawfully  did  bet  $20  upon  a 
horse-race,  and  .  .  •  said  horse-race  was  not  run  upon  a 
track  or  path  kept  for  the  purpose  of  horse-racing,"  was  held 
to  be  insufficient  because,  by  the  statute,  the  running  of  the  race 
was  an  element  in  the  offense,  and  this  indictment  does  not 
show  that  it  was  run.^'    But  an  indictment  in  slightly  varied 

1  a  V,  Kjle,  10  Ma  880;  [Withars  v,  Ind.  SSSl    And  see  Myezs  u  &,  1  Ind* 

a,  21  Tex.  Ap.  2iaj  251. 

sa  V.  Ames,  1  Ma  624,    And  see  ^a  vi  GatchinKs,  48  Tex.  654;  Lew- 

ante,  §  896.  alien  u  a,  18  Tex.  53a 

sa  V.  Flaok,  24  Ma  87a  ^King  u  a,  8  Tex.  Ap.  7. 

«  Watson  u  a,  8  Ind.  12&  B  Watson  v.  a,  8  Ind.  128. 

0  a  V.  Armstrong,  8  Ind  180;  a  ti  'Robb  v.  a.  52  Ind.  216. 

Burgett,  1  Ind.  479;  a  v.  Brown,  1  i<^  Dobkins  v.  a,  2  Humph.  424  Yet^ 
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terms, —  namely,  that  the  defendant  "  did  bet  on  a  horse-race 
money,  etc.;  said  race  not  being  run  on  a  legally  licensed 
track," —  was  held  good  under  a  statute  declaring  it  a  misde- 
meanor "  to  make  any  bet  or  wager  for  money."  * 

§  930.  Betting  on  shooting^match. — The  indictment  for  bet- 
ting on  a  shooting-match  must,  in  Tennessee,  to  render  apparent 
its  unlawfulness  under  the  statute,  charge  that  the  shooting 
was  within  two  hundred  yards  of  a  public  road  of  the  first  or 
second  class.' 

in  an  earlier  oase*  an  indictment  in       i  &  vi  Blackburn,  3  Coldw.  38& 
nearly  the  same  tennB  was  held  to  be       '&  u  Beaa^  5  Goldw.  (KL 
adeqnata   &  tx  Poeey,  1  Humph.  884. 
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BETTING  ON  ELECTIONa 

081, 9B2.    Intioduotion. 
088-087.    Law  of  the  offense 
938-94a    The  prooedure: 

§  931.  Belated  to  last  chapter.—  The  sabjeot  of  this  chapter 
18  within  the  principles  of  the  last.  Its  separate  treatment  here 
is  simply  from  convenience. 

§  932.  How  divided.—  We  shall  consider,  L  The  law  of  the 
offense;  IL  The  procedure. 

L  Thb  Law  of  thb  Offensb. 

§  933.  In  civil  Jarlspr udence. — Without  the  aid  of  any  stat- 
ute, betting  on  an  election  is  contrary  to  the  policy  of  the  law, 
and  the  sum  bet  cannot  be  recovered  ^  in  an  action  against  either 
the  party  er  the  stakeholder.*  There  are  also  in  some  of  the 
states  statutes  to  enforce  this  doctrine.' 

§  934.  Criminal  by  statute. — Pretty  generally  in  our  states, 
statutes  have  made  such  betting  a  crime.  Their  terms  vary :  as, 
in  Kentucky,  they  are  or  have  been,  "  shall  wager  or  bet  any 
sum  of  money,  or  other  thing,  upon  the  election  of  any  of  the 

1  Bishop,  Con.,  §g  529-682.  Iowa,  894;  Craig  u  Andre wq,  7  Iowa, 
'Ball  V.  Gilbert,  12  Met  897;  Worth-  17;  Wheeler  v.  Spenoer,  15  Conn.  28; 
ingtonu  Blaok,  ISInd.  844;  Murdock  Gardner  u  Nolen,  8  Harringt  (Del) 
V.  Kilbourn,  6  Wi&  468;  Duncan  v.  420;  Wroth u  Johnson,  4  Har.&;MoH. 
Cox,  6  Blaokt  270;  Lloyd  u  Leisen-  284;  Bunn  v.  Riker,  4  Johns.  428,  [4 
ring,  7  Watts,  294;  WagonseUer  u  Am.  D.  292.]  But  see  Morganu  Petr 
Snyder,  7  Watts,  848;  Columbia  Bank,  tit,  8  Scam.  529.  And  see  ante,  gg  848, 
eta  Ca  v.  Haldeman,  7  Watts  &  8.  872,  878;  Pulver  tx  Burke,  56  Barb. 
288,  [42  Am.  D.  229;]  Harper  v.  Crain,  890;  Johnston  tx  Russell,  87  CaL  67a 
86  Ohio  St  88^  848,  [88  Am.  K  589;]  'Hickman  ix  Littlepage,  2  Dana, 
Gilmore  u  Woodcock,  70  Ma  494;  844;  Morgan  ti  Pettit,  8  Scam.  529; 
Brush  V,  Keeler,  5  Wend.  250;  Cooper  Com.  v.  Moore,  2  Dana,  402;  Givena 
V.  Brewster,  1  Minn.  94;  Barham  v,  u  Rogers,  11  Ala.  548.  And  see  Con- 
Livingston,  12  La.  An.  618;  Bevil  ti  ner  tx  Raglan,  15  B.  Monr.  684;  Conk 
Hix,  12  a  Monr.  140;  Guy  man  v,  u  Avery,  14  Bush,  625,  [29  Amu  R.  429. 
Burlingame,  86  IlL  201;  Nudd  v.  Bur-  In  Missouri  it  is  held  that  where  two 
nett,  14  Ind.  25;  Sipe  tx  Finarty,  6  persons  placed  wagen  on  an  election, 
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officers  "  mentioned  in  a  previous  section,  ^^  within  six  months 
next  before  the  election ; "  ^  in  Alabama,  "  make  any  bet  or 
wager  of  money,  or  other  thing  of  value,  upon  any  election;  "* 
in  Indiana,  "  bet  or  wager  any  money  or  other  valuable  prop- 
erty on  the  result  of  any  election."' 

§^935.  Election  over. —  The  foregoing  Alabama  provision 
was  held  not  applicable  to  a  betting  after  the  election  is  over.* 
But  in  Mississippi,  under  words  slightly  different, —  namely, 
"  upon  the  resvU  of  any  election," —  the  court  deemed  that  a 
betting  after  the  votes  have  been  cast  and  before  the  result  is 
ascertained,  is,  while  less  mischievous  than  a  betting  before 
they  are  oast,  within  the  words  and  sufficiently  within  the 
spirit  of  the  act,  therefore  adjudged  it  punishable.' 

What  elections. — In  the  absence  of  special  terms,  these  stat- 
utes do  not  extend  to  elections  for  state  officers  in  other  states, 
or  to  unauthorized  elections  within  the  state;*  but  they  do,  to 
an  election  in  another  state  for  officers  of  the  United  States,^ 
or,  a  forticyri^  for  the  like  in  the  state  of  the  prosecution.* 

§  936.  "  Game  *'  and  ^^ gaming.** — We  have  seen  that  these 
words  are  in  meaning  specially  flexible.*  Under  the  somewhat 
varying  Indiana  statutes,  betting  on  an  election  has  been  held 
to  be  and  not  to  be  a  "  game."  ** 

and  thereafter  settled  by  the  loser  •  Miller  v.  a,  83  Misa  85^,  [69  Am. 

giving  his  note  in  lieu  of  the  valu-  D.  85L] 

ables  placed  with  the  stakeholder,  «Hickerson  v.  Benson,  8  Ma  8,  [40 

that  though  in  fact  a  new  contract,  Am.  D.  115.] 

it  is  void  because  growing  out  of  an  ^  Miller  r.  a,  88  Miss.  856;  Gregory 

illegal  transaction.  Woolfolk  v.  Dun-  v.  King,  68  lU,  169,  [11  Am.  R  66,] 

can,  80  Ma  Ap.  421.    But  it  is  held  in  overruling  Smith  v.  Smith,  31  IlL  244, 

Walsh  V.  Trebiloook,  28  Can.  a  C.  [74  Am.  D.  100,]  and  Morgan  «.  Pettit, 

695,  that  the  loser  of  a  bet  upon  an  8  Scam.  529. 

election  cannot  recover  of  the  stake-  «  McClurken  v.  Detrich,  88  IlL  849; 

holder  after  the  latter  has  paid  it  Quarles  v,  a,  6  Humph.  561;  ante, 

over  to  the  winner,  as  the  parties  are  §  205.    And  see  WilUams  v.  a,  12 

in  pari  delicto.    See  also  Lewis  u  Sm.  &  M.  5a    See  further  on  the 

Bruton,  74  Ala.  817,  49  Am.  R.  8ia]  matter  of  this  section.  Com.  u,  Ken- 

1  Com.  «L  Kirk,  4  B.  Monr.  L  nedy,  15  R  Monr.  581. 

2  Givens  r.  Rogers,  11  Ala.  548.   For  »  4tt«e,  §^  857-86t 

the  Ohio  law,  see  Veach  vt  EUiott,  1  WHizer  v.  a,  12  Ind.  880;  Wood- 

Ohio  St  189.  cock  v.  McQueen,  11  Ind.  14;  Frazee 

« Bicknell,  Crim.  Fr.  425,  referring  t\  a,  58  Ind.  8»  overruling  a  v.  Hen- 

to  Laws  1857,  p.  35,  3  G.  &  H.  465,  derson,   47   Ind.  127;  [Schlosser   v. 

note  t  Smith,  98  Ind.  88.] 

4a  V,  Mahan,  2  Ala.  84a 
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§  037.  Wbat  the  betting. —  A  bet  implies  risk  to  both  par- 
ties.' Therefore  a  sale  of  goods  on  a  fair  yalaation,  to  be  paid 
for  wheD  a  particular  candidate  is  elected,  is  not  a  wager;  for 
the  parohaser  can  in  no  event  sustain  a  loss.'  But  where  the 
agreed  price  is  above  their  value,  the  buyer  is  liable  to  lose  the 
difference  between  the  two  sums,  therefore  the  transaction  is 
a  wager.*  And  there  are  cases  which  hold  generally,  that  any 
promise  to  pay  money  if  a  person  named  is  elected  to  office  ia 
a  wagering  contract,  not  enforcible.*  Illustrations  of  bet  are^ 
that  a  particular  candidate  will  receive  a  specified  number  of 
votep,*  that  he  will  beat  another  candidate,*  and  that  the  result 
of  the  election  will  be  so  or  so.^  An  agreement  between  partaea 
that  the  one  who  fails  in  an  estimate  shall  make  the  other  a 
present  of  a  coat  is  a  bet.* 

U.  Thb  Pbooxdubb. 

§  938.  Coarse  of  discussion. — We  shall  consider:  Firsts  the 
indictment;  secondly,  the  evidence. 

First.  The  indictment :  — 

Winning. —  The  allegation  may  be,  if  so  the  statutory  terma 
are  covered,  that  the  defendant,  at  a  time  and  place  mentioned^ 
did  unlawfully  win  and  take  from  a  person  named  one  hat  [of 
the  value  of,  etc.],*  by  then  and  there  unlawfully  betting  and 
wagering  with  him  for  the  said  hat  upon  the  result  of  a  certain 
election  had  and  held  on,  etc.^*  It  has  been  adjudged  ill  to 
charge  that,  at  a  specified  time  and  place,  the  defendant  did 
"win"  money  on  the  "result"  of  an  election  subsequently  held." 

§  939.  Betting.—  Where  it  is  a  statutory  offense  to  "  wager 
or  bet "  "  any  money  or  other  valuable  thing "  "  upon  the  re- 
sult of  any  election,"  the  allegation  may  be  that,  at  a  time  and 
place  specified,  the  defendant  bet,  with  a  person  named,  a  fifty- 

1  Ante,  §  871.    The  contingency  is    v.  Finarty,  6  Iowa,  894;  Nudd  u  Bnr- 
determined  when  the  vote  is  cast,    nett,  14  Ind.  25. 

though  the  official  count  and  returns  ^Coul  v.  Kirk,  4  R  Monr.  1. 

have  not  been  made.    Hizer  u  S.,  12  *  Com.  v.  Pash,  9  Dana,  81.  . 

Ind.  880.  7  &  u  Cross,  2  Humph.  801. 

2  Quarles  u  a,  6  Humph.  661.  *  Cain  v.  S.,  18  Sm.  A  M.  456L 
s  Givens  v.  Rogers,  11  Ala.  648;  Paiw  »  See  ante,  §§  427,  444 

sons  V.  a,  2  Ind  499.  ^^  Hizer  v.  S,,  12  Ind.  380;  Bicknell, 

<  Craig  V.  Andrews,  7  Iowa,  17;  Sipe    Crim.  Pr.  427. 

"  a  tx  Winden,  60  Ind.  80a 
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dollar  bank-note  against  a  horse,  npon  the  result  of  an  election 
to  be  held,  etc.*    Or — 

§  940.  Continaed.—  The  form  may  be  that,  at  a  time  and 
place  alleged,  the  defendant  did  lay  a  wager  and  bet  of  fifty 
dollars  with  one  B.  that  C.  would  be  elected  governor  of,  etc., 
at  an  election  to  be  held,  etc.,  the  said  C.  being  then  and  there 
a  candidate  nominated  for  public  office,  to  wit,  the  office  of,  etc.^ 

§  Ml.  ATerment  of  election.—  Speaking  of  the  form  epito- 
mized in  the  last  section.  Sergeant,  J.,  said :  "  The  objection  is 
that  the  indictment  does  not  aver  that  there  was  an  election 
for  governor  about  to  be  held  in  October,  1838;  but  it  avers 
that  the  defendant  made  a  bet  dependent  on  an  election  for 
governor  to  be  held  in  October,  1838.  We  think  the  fair  im- 
plication is,  not  only  that  such  bet  was  made,  but  that  the 
election  was  to  held  at  that  time;  and  that  the  commonwealth 
would J)e  bound  in  this  charge  to  prove  both  these  facts.'' ' 

§  M2.  JExpandiug  beyond  statutory  words. —  On  the  ques- 
tion of  expanding  the  allegation  beyond  the  words  of  the  stfit- 
ute,^  we  have  from  Kentucky  some  intimations  which  perhaps 
may  not  be  deemed  in  accord  with  the  first  two  of  the  forms 
just  indicated.  The  statute  made  punishable  any  one  who 
^  shall  wager  or  bet  any  sum  of  money,  or  anything  of  value, 
upon  any  election  under  the  constitution  and  laws  of  this  com- 
monwealth, or  under  the  constitution  and  laws  of  the  United 
States."  And  Marshall,  C.  J.,  observed :  ^^  It  is  not  a  penal 
offense,  under  any  statute,  to  bet  that  a  certain  individual  will 
not  be  elected  to  a  certain  office  at  a  certain  election,  unless 
he  is  a  candidate  for  that  office,  or  is  voted  for  to  fill  it,  or  is 
intended  or  expected  to  be  voted  for,  or  is  expected  to  be  a 
candidate  for  it.  It  is  not  a  statutory  offense  to  bet  that  a  man 
will  not  be  a  candidate  for  a  particular  office;  and,  unless  he 
be  a  candidate,  or  be  voted  for  or  proposed,  it  may  not  be  an 
offense  to  bet  either  that  he  will  or  that  be  will  not  be  elected." 
So,  proceeding  on  this  interpretation,  the  court  held  it  insuffi- 

1  Miller  i\  a,  88  Miss.  850,  [69  Am.  sSherban  u  Com.,  8  Watts,  312,  [84 

D.  851.]    And  see  Williams  v,  a,  18  Am.  D.  460.] 

Sra.  ft  M.  58;  ante,  §986.    In  8  Mor-  *  Sherban  n  Com.,  8  Watts,  218, 218, 

ris,  State  Cases,  1809,  the  form,  in  [84  Am.  D.  460.]    And  see,  under  the 

substance,  given  in  the  next  section  title  **  Election  offenses,"  ante,  %  828 

of  the  text,  as  apprpved  in  Pennsjl-  et  seq. 

Tania,  is  inserted  for  use  in  Missis-  *  Crim.  Pra,  I,  gg  628-4S80;  ante, 

sippi.  ^  447,  796,  909t 
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cient  simply  to  set  out  a  bet  that,  at  an  approaching  election 
specified,  a  particular  person  named  will  or  will  not  be  elected. 
The  allegation  must  go  further  and  state  that  this  person  was 
a  candidate,  or  was  voted  for,  or  was  in  some  manner  proposed 
for  the  office  at  the  election.*    Now, — 

§943.  As  to  which^ — the  conclusion  of  the  court  would 
seem  legitimately  to  follow  from  its  interpretation  of  the  statute. 
But  so  strict  a  rendering  is  believed,  on  principle,  not  to  be  re- 
quired. If,  before  the  political  parties  had  held  any  preliminary 
meetings,  one  person  should  bet  with  another  that  an  individ- 
ual named  would  not  be  elected  to  the  office,  the  evil  meant  to 
be  prevented  by  the  statute  would  be  done;  and  the  offense 
thus  committed  ought  not  to  be  deemed  in  law  to  be  taken 
away,  should  the  former  person,  stimulated  by  his  interest  in 
the  bet,  spread  so  many  falsehoods  about  the  individual  as  to 
preclude  his  being  even  talked  of  afterward  for  a  candidate. 
Such  a  case  coming,  therefore,  within  the  policy  of  the  law,  as 
well  as  its  words,  would  not  demand  expansion  in  the  allega- 
tion beyond  the  statutory  terms. 

§  944.  Name  of  person  with  whom  the  bet. —  By  what  is 
believed  to  be  the  current  of  decision,  and  it  is  submitted  in 
principle,'  the  indictment  should  state  the  name  of  the  person 
with  whom  the  bet  was  made,  if  known;  or  if  unknown,  aver 
it  to  be  so.'  Yet  an  indictment  was  sustained  which  charged 
that  two  defendants  did  "  unlawfully  bet  and  wager  a  sum  of 
money,  to  wit,  one  hundred  dollars,  on  the  result  of  an  election 
which  was  held,"  etc. ;  for  it  sufficiently  appeared  that  the  bet- 
ting was  with  each  other,^ —  a  form  not  to  be  commended. 

§  945.  Yalue, —  The  value  of  the  thing  bet  should  be  men* 
tioned  if  necessary  to  its  description  or  an  element  affecting 
the  punishment.    Otherwise  it  need  not  be.* 

§  946.  Summary • —  The  indictment  must  state  when  the  elec- 
tion was  to  be  held.*  But  it  need  not  add  that  the  law  required 

1  Com.  V.  Shouse,  16  B.  Monr.  826,  out  setting  forth  and  deecribing  with 

[68  Am.  D.  551.]  or  against  whom  they  may  have  bet 

» Ante,  g§  894-897;  post,  §  1087.  or  played."  a  v.  Trotter,  6  Yei::g.  184. 

s  Lewellen  v.  a,  18  Tex.  588;  a  v.  See  a  v.  Smith,  Meigs,  99,  [88  Am.  D. 

Little,  6  Blackf.  267.    In  Tennessee  182;]  post,  §  1037. 

this  averment  is  held  not  to  be  neo-  ^Q,v.  Smith,  24  Mo.  856, 857. 

essary;   a  statute   there  piOTiding  ^Ante,  g  938,  and  places  there  re- 

that  *'  it  shall  be  sufficient  to  charge  ferred  to;  post,  %  94a 

the  general  name  of  the  game,  with-  *  Lewellen  u  a»  18  Tex.  588L 
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CH.  LII.]  BETTIKG  ON   ELECTIONS.  [§§  947-949. 

it  to  be  held  then.^  It  must  also  say  what  was  the  purpose  of 
the  election ;  that  is,  whether  for  president,  for  governor,  or  the 
like.'  An  averment  that  "  there  was  an  election  held  in  the 
state  of  Tennessee  for  president  and  vice-president  of  the  United 
States  of  America  "  was  adjudged  to  be  sufficient,  though,  in 
exact  language,  it  was  for  electors  of  president  and  vice-presi- 
dent; for,  said  Caruthers,  J.,  "it  is  in  substance  for  president 
and  vice-president." '  But,  under  the  national  constitution,  presi- 
dential electors  and  the  president  and  vice-president  are  chosen 
at  different  elections,  held  at  different  times  and  places;  so 
that,  where  the  charge  was  betting  on  a  state  election  for  presi- 
dential electors,  and  the  proof  was  of  a  bet  that  the  state  would 
vote  for  a  particular  presidential  candidate,  there  was  adjudged 
to  be  a  fatal  variance.* 

§  947.  Secondly.  The  evidence: — 

Parol  —  Writing. —  The  result  of  a  presidential  election  was 
adjudged  to  be  provable  by  parol.  For,  among  other  reasons, 
said  Thacher,  J. :  "  Such  a  matter  of  great  public  interest  is 
universally  known  throughout  the  land,  and  can,  therefore,  be 
proved  or  disproved  with  absolute  certainty  by  parol  proof."  * 
Probably,  in  most  of  the  states,  it  is  immaterial  to  the  oflfense 
what  the  result  is;  for  which  reason  there  is  no  occasion  either 
to  allege  or  prove  it.  If  the  terms  of  the  bet  are  in  writing, 
the  writing  should  be  produced.* 

§  948.  Time  of  bet. —  Where,  from  the  dates  in  the  indict- 
ment, the  bet  appears  to  have  occurred  before  the  election  was 
held,  it  is  still  no  variance  to  prove  a  bet  made  afterward,  be- 
fore  the  result  was  known.'' 

§  949.  Value. —  The  value  of  the  thing  bet  must>  when  nec- 
essarily alleged,*  be  so  far  proved  as  to  make  the  offense  and 
its  punishment  appear.*  But  it  need  not  be  proved,  or  proved 
as  laid,  where  it  is  not  an  ingredient  in  the  crime  and  the  aver- 
ment is  surplusage.^* 

1  a  u  Banfield,  22  Ma  461.  •  Galdwell  v.  a,  68  Ind.  288;  Frazee 

s  Bellair  v.  S.,  6  Blackf.  104  v.  8.,  58  Ind.  a 

>  Porter  v,  a,  5  Sneed,  858,  85&  ^  Miller  v.  a,  88  Miss.  856,  [69  Am. 

«  Gamble  vi  a,  85  Miss.  222.  D.  861.]    See  ante,  §  035. 

A  Williams  v.  a,  12  Sm.  &  M.  58, 68.  •  Ante,  %  945. 

And  Bee,  as  to  Indiana^  Hizer  v.  a,  12  *  Crim«  Pra,  I,  §  4886. 

Ind.  88a  ^^  Com.  v,  McAtee,  8  Dana,  2a 
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CHAPTER  LIIL 

LOTTERIEa 

g  95a    IntroduotioxL 
051-96a    Law  of  the  offenaa 
961-966k    The  procedure 

§  960.  How  chapter  divided. — We  shall  consider,  L  The 
law  of  the  offense ;  IL  The  procedure. 

L  The  Law  of  the  Offenss. 

§  951.  General  and  historical, —  Lotteries  are  a  species  of 
gaming.^  Formerly  they  were  in  our  states  permitted,  and  even 
established  and  licensed  by  law,  as  a  means  of  raising  money 
for  worthy  objects.  But  their  evils  were  immense ;  both  in  the 
woes  inflicted  on  the  weak-minded  and  credulous,  who  were 
induced  to  buy  chances  in  them,  to  be  followed  by  bitter  dis- 
appointments; and  in  their  baneful  effects  on  those  termed 
^'  lucky,"  who  drew  the  prizes.  Later,  under  the  influence  of  a 
healthier  public  sentiment,  they  are  pretty  generally  forbidden. 

§  952.  Meaning  of  '^  lottery.**—"  By  statute  10  and  11  Will. 
3,  ch.  17,"  observes  Blaokstone,  "  all  lotteries  are  declared  to  be 
public  nuisances,  and  all  grants,  patents  or  licenses  for  the  same 
to  be  contrary  to  law.  But,  as  state  lotteries  have,  for  many 
years  past,  been  found  a  ready  mode  of  raising  the  supply,  an 
act  was  made,  19  Geo.  3,  ch.  31,  to  license  and  regulate  the 
keepers  of  such  lottery  oflQces." '  Whence,  and  from  an  inspec- 
tion of  the  statute  books  of  the  mother  country,  we  learn  that 
the  term  "  lottery  "  has  long  been  familiar  to  her  laws.  Yet 
we  appear  not  to  have  derived  from  the  £nglish  books  any  de- 
finings  of  it  helpful  in  the  interpretations  of  our  statutes.  So 
that,  in  the  absence  of  adjudications  of  our  own,  our  courts 
look,  for  its  meaning,  to  the  popular  use.'    But  by  repeated  de- 

1  Thomas  tx  P.,  59  IIL  160;  Bell  v.  Olney,  1  Abb.  (U.  a)  375,  and  other 
S.,  5  Sneed,  507,  609;  [Ex  parte  Ea-  oases  cited  to  this  seotion;  [P.  v, 
meta  (Oreg.),  60  Paa  R.  894]  Noelke,  94  N.  Y.  187,  46  Am.  a  128; 

>4  BL  Com.  16a  a  v,  Harmon,  60  Ma  Ap.  48.] 

•Dunn  u  P.»  40  III  465;  U.  a  n 
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<m.  Lni.]  LonsBiBS.  [§  952. 

ciflioDs  they  have  to  some  extent  given  bounds  to  it ;  until,  if 
not  with  absolute,  yet  with  proximate,  accuracy, — 

Haw  defined. —  A  lottery  may  be  defined  to  be  any  scheme 
whereby  one,  on  paying  money  or  other  valuable  thing  to  an- 
other, becomes  entitled  to  receive  from  him  sach  a  return  in 
value,  or  nothing,  as  some  formula  of  chance  may  determine.^ 

1  Consult  and  compare  Holonum  IX  Bouvier's  Law  Dieticnary, —  ''A 

8..  2  Tex.  Ap,  610,  [28  Am.  R.  4S9;]  echeme  for  the  distribution  of  prizes 

Handle  v.  S.,  42  Tex.  580 ;  8.  v.  Handle,  by  chanoe." 

41  Tex  292;  S.  v.  Lovell,  10  Vroom,  Anderson's  Law  Didionary, 

468k  468;  Chavannah  v.  a,  49  Ala.  Iiee$Cyclop<Bdia.--'*Akmdotggme 

896;  a  V.  Clarke,  88  N.  H.  829,  [66  of  hazard,  wherein  several  lots  of 

Am.  D.  728;]  Negley  v,  Devlin,  12  merchandise  are  deposited  in  prixes 

Abbi  Pr.  (N.  a)  210;  Thomas  v.  P.,  59  for  the  benefit  of  the  fortunata" 

UL  160;  Com.  v.  Manderfield,  1  Pa^  American  CydopcDduL—^A  sort 

Le&  Qaz.  R  87;  Cool  v.  Manderfield,  of  gaming  contract,  by  which,  for  a 

8  PhiUk  457;  Beg^  ti  Harris,  10  Coz,  valuable  consideration,  one  may  by 

U  GL  862;  France  v.  a,  6  Baz.  478;  a  favor  of  the  lot  obtain  a  prize  of  a 

VI  Bryant»  74  N.  C.  207;  U,  a  i^  Homi-  value  superior  to  the  amount  or  value 

brook,  2  Dia  229;  Buckalew  v.  a,  62  of  that  which  he  risks.*' 

Ala.  884,  [84  Am.  R.  22;]  HuU  v.  Bug-  StniWsWealih  of  Nations,^ '*'Dmt 

jgleB,  56  N.  Y.  424;  Swain  u  Bussell,  the  chance  of  gain  is  naturally  over- 

10  Ind.  488;  Bolfe  u  Delmar,  7  Bolx  valued,  we  may  learn  from  the  uni- 

(N.  T.)  80;  Dunn  tx  P.,  40  Ili  465;  versal  success  of  lotteries.*' 

Almshouse  v,  American  Art  Union,  And  the  learned  judge  explains: 

88eld.  228;  P.  V.  American  Art  Union,  ''All  these  authorities  agree  that, 

8  Seld.  240, 13  Barb.  577;  P.  v.  Payne,  where   there   is  a   distribution  of 

8  Denio^  88;  a  u  Pinchback,  2  Mill,  prizes  —  something  valuable  —  by 

128;  Wooden  p.  Shot  well,  8  Zab.  465;  chance  or  lot,  this  constitutes  a  lot- 

Com.  V,  Chubb,  5  Band.  715.    See  tery.    But  the  definitions  from  Wor- 

Com.  V.  Ghiriand,  6  Band.  652;  [Croos  oester  and  the  American  Cyolop»dia 

V.  P.,  18  Cola  821,  82  Paa  R  821;  are  the  most  complete.    From  each 

Hudelson  ix  a,  94  Ind.  426, 48  Am.  R  of  these  it  expressly  appears  that  a 

171;  U.  a  V,  WaUis,  58  Fed.  R  942;  valuable  consideration  must  be  given 

Yellowstone  Kit  u  a,  88  Ala.  196,  7  for  the  chance  to  draw  the  prize." 

a  R  888, 16  Am.  St  R  88,  7 L.  R  A.  Pages278,279.  Again:  <'If  personscO- 

A99.]   In  U.  a  u  Olney,  1  AbU  (U.  a)  ready  owning  family  plate,  pictures, 

276,  in  an  opinion  by  Deady,  X,  vari-  or   other  piopei^  not  susceptible 

ous  definitions  of  the  word  "lottery**  of  division,  or  even  equal  division, 

are  collected,  as  follows:  choose  to  distribute  by  an  appeal 

Woroeeier's  Dictionary,'^ "  A  die-  to  lot  what  has  tiius  come  to  them 

tribution  of  prizes  and  blanks  by  brfore  they  had  any  scheme  of  so 

chance;  a  game  ai  hazard,  in  which  distributing  it,  they  are  not  within 

small  sums   are    ventured  for  the  the  definition  of  a  lottery,  nor  liable 

chance  of  obtaining  a  larger  value  to  this  special  tax.    Tiiey  have  not 

m  money  or  other  artiole&"  given  a  valuable  oonsideration  for 

Web8ter*8  DicHonary, — ''A  dispo-  the  chance  oi  obtaining  something 

sition  of  prizes  by  lot  or  chanoa"  of  much  greater  value — a  priza" 
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§§  953-955.]      OFFENSES  MOBB   PUBELT   STATUTOBT.  [bOOK  VI. 

§953.  Chance  to  draw  more  than  paid. —  !N'o  one  would 
ever  patronize  a  lottery  unless  the  scheme  showed  that  in  some 
possible  contingency  more  might  be  drawn  out  than  was  paid 
in.  So  that  the  question  whether  this  element  is  essential  be- 
comes unimportant,  because  it  can  never  practically  arise.* 

§  954.  By  whom  lot  cast. —  Commonly  the  managers  of  the 
lottery  work  the  scheme  whereby  the  lot  is  determined.*  But  a 
scheme  worked  by  the  ticket  holders  or  by  third  persons  would 
seem  equally  to  be  a  lottery,  though  the  question  is  perhaps  not 
absolutely  settled.* 

§965.  Blanks  —  Property. —  To  constitute  a  lottery  there 
need  be  no  blanks;  ^  but  there  must  be  some  property  disposed 
of  by  lot.» 

Plage  28L    For  another  collection  of  15  R  579;  Kohn  v.  Koehler,  96  N.  T. 

definitions*  see  Fleming  u  Bills,  8  862,  48  Am.  R.  628;  a  v.  Moren,  4a 

Oreg.  28&  Minn.  556,  51  N.  W.  R  618;  McLana- 

^  Where  the  tickets  were  sold  for  a  han  v.  Mott,  78  Hun,  181, 25  N.  Y.  & 

Bhilling,  and  every  holder  was  to  re-  892;  Com.  v,  Wright,  187  Mas&  250, 

ceive  something  which,  it  was  con-  50  Am.  R  806.] 

tended,  was  worth  the  shilling,  but  '  For  example^  Marks  v.  S.,  45  AkL 

there   were  chances    of   prizes  of  86;  Warren  v.  S.,  46  Ala.  549;  Thomas 

greater  value,  M.  Smith,  J.,  ruled  v.  S.,  59  I1L160;  S.v.Short8,8Vroom, 

that   the   scheme   was    a    lottery.  898;  [P.  u  Elliott,  74  Mich.  264^  41  N. 

**  Whether,*'  he  said,  "  the  full  value  W.  R  916, 16  Am.  St  R  640,  8  L.  R 

of  the  shilling  was  or  was  not  re-  A.  403.] 

ceived  by  the  subscribeca,  the  case  'Fleming  u    Bills,  8   Oreg.  286; 

comes  equally  within  the  mischief  Dunn  v.  P.,  40  IlL  465;  S. «.  darke, 

against  which  the  act  prohibiting  88  N.  H.  829,  [66  Am.  D.  728;]  Holo- 

lotteries  was  directed,  inasmuch  as  man  v.  &,  2  Tex.  Ap.  610,  [28  Am.  R 

the  subscribers  were  induced  to  part  489.]    See  Buckalew  u  S.,  62  Ala. 

with  their  money  in  the  hope  of  ob-  884,  [84  Am.  R  22;  S.  u  Mercantile 

taining  not  only  their  alleged  shil-  Ass'n,  45  Kan.  851,  25  Pac.  R  984,  11 

ling's  worth,  but  something  of  much  L.  R  A.  430.    As  to  "  nickel-in-the- 

greater  value,  the  right  to  which  was  slot  **  machine,  see  City  of  New  Or* 

to  be  ascertained  by  chance."    Reg.  leans  v:  Collins  (La.  An.),  27  S.  R  582; 

V,  Harris,  10  Cox,  Q  C  852.    And  see  Loiseau  v.  a,  114  Ala.  84, 22  a  R 188, 

U.  a  V.  Ohiey,  1  Abb.  (U.  a)  275;  62  Am.  St  R  84;  Prendergast  u  a 

Wooden  v.  Shotwell,  8  Zab.  465,  4  (Tex.  Cr.  R).  57  a  W.  R  85a] 

Zabi  789;  Seidenbender  v.  Charles,  4  «  Wooden  v,  Shotwell,  8  Zab.  465; 

S.  &  R  151,  [8  Am.  D.  682.J    In  a  Reg.  v,  Harris,  10  Cox,  C.  a  85a 

Tennessee  Case,  Caruthers,  J.,  said:  ^P.  v,  Payne,  8  Denio,  88L    [See 

''A  lottery  is  a  game  of  hazard,  in  Long  u  a,  78  Md.  527,  21  AtL  R  688, 

which  small  sums  are  ventured  for  25  Am.  St  R  606,  12  Lb  R  A.  89;  a 

the  chance  of  obtaining   greater."  v.  Boneil,  42  La.  An.  1110,  8  a  R  298, 

Bell  V.  a,  5  Sneed,  507, 509.    [And  see  21  Am.  St  R  413, 10  L.  R  A.  6a] 
Stoddart  v.  Sagar,  [1895]  2  Q.  E  474. 
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OH.  Lui.]  LonxBixs.  [§  956. 

Illustrations  —  of  schemes  which  have  been  held  to  be  lot- 
teries are  the  "American  Art  Union,"  *  a  "  gift  sale  "  of  books^' 
a  "prize  concert,"'  and  "auction  pools,"  "Trench  pools"  and 
"  combination  pools  "  upon  a  horse-race.^    Again, — 

§  956.  Bight  to  buy  ehaaee  ralaes.— It  is  a  lottery  where 
one  sells  cards  in  enyek^[>e8,  the  contents  of  which  the  purchaser 
does  not  know,  except  that  each  card  contains  a  list  of  articles 
which  he  may  buy  for  one  dollar,  and  the  values  of  the  articles 
on  the  respective  cards  differ.  "  The  element  of  chalice  lies," 
said  Lawrence,  J.^  "  not  in  what  the  holder  of  the  envelope  may 
knowingly  do  with  his  card  and  dollar  after  he  has  purchased 
his  envelope,  but  in  the  purchase  of  the  envelope  itself^  which, 
it  is  represented  to  him  by  the  advertisement,  may  contain  a 
card  or  ticket  that  will  give  him  the  right  to  buy  for  one  dol- 
lar an  article  worth  hundreds  of  dollars,  or  may  contain  a  card 
that  will  only  give  him  the  right  to  buy  something  so  vahie- 
lesa  as  not  to  be  worth  buying  at  any  price."  *    So  also  •^— 

Totvn  lots. —  A  scheme  for  disposing  of  town  lots,  whereby 
some  are  sold  and  others  are  reserved  to  be  distributed  by  lot 
among  the  buyers  of  the  former,  the  chance  of  getting  a  r^ 
served  lot  being  among  the  inducements  to  the  purchase,  i»  a 
lottery.*    Likewise — 

1  Almshouse    n    American    Art  Reeves  v,  S.,  105  Ala  120, 17  S.  R.  104; 

Uiuon,.a  SelcL  22a    Ck>mpare  with  P.  Barry  v.  a,  89  Tex  Cr.  &  240,  46  a 

V.  American  Art  Union,  8  SaldL  240;  W.  K  67L] 

New  York  v.  American  Art  Union,  89  >  Dunn  v.  P.,  40  BL  466,  468;  |E  n 

How,.  Pr.  841.    For  analogous  caaea»  Lumsden,  89  N.  C.  672l]. 

see  Thomas  v.  P.,  69  IXL  160;  Marks  ^U.  &  u  01ney>  1  Abb.  (U.  a)  276L 

V.  a,  45  Ala.  86,  followed  in  Warren  *'It  matters  not,"  said  Deady,  J., 

17.  a,  46  AJa.  549.    And  see  Bojd  u  "  even  if  the  purchaaer  was  to  leoeiye 

a,  61  Ala.  177.  thefuU  vdhie  ot  his  money  in  any 

3  a  V.  Clarke,  88  N.  H,  829,  [66  Am.  event  As  a  matter  of  faot  the  money 

D.  728^]  Bell  u  a,  5  Sneed,  507, 509.  was  paid  for  the  ohanoe  of  the  prise 

s  Com.  V.  Thaoher,  97  Masa  588.  also,  and  would  not  httve  been  paid 

And  see  Negley  u  Devlin,  12  Abb.  Pr.  without  this  inducement **  Page  280. 

(N.  a)  21a  And  see  antSf  g  958,  note.    [Further 

^a  V.  Lovell^  10  Vroom,  458^  468i  as  to  town4ot  sohemesisee  Paulk  v. 

[As  to  horse-racing,  see  P.  «.  Fallon,  Jasper  Land  Ca,  116  Alai  178, 22  a  It 

152  N:  Y.  12,  46  N.  E.  It  296,  57  Am.  495;  Jackson  Steel  Nail  Ca  «.  Marks, 

9t  R.  492^  87  L.  R.  A.  227;  In  re  4  0hioCir.Ct  848;  Lander  v.  Peoria> 

Dw>'er,  85  N.  Y.  a  884^  14  Misa  It  etc.  Society,  71  BL  Api  4/75;  Chancy 

204.    For  other  devices,  see  Daven-  Park  Land  Ca  v.  Hart,  104  Iowa,  592, 

port  v.  City  of  Ottawa^  54  Kan.  711,  78  N.  W.  R  1059;  Lynch  v.  Rosenp 

89  Paa  R.  708,  45  Am.  St  It  803;  thai,  144  Ind  86^  42  N.  E.  It  1108, 55 
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§  957.]  OFFENSES  MOBB  PUBELT   BTATUTOBY.  [bOOK  VI. 

Gift  exhibition. — A  gift  exhibition  condacted  as  follows  was 
adjudged  to  be  a  lottery :  Each  patron  bought  a  ticket  at  the 
door  with  a  number  on  it.  An  exhibitor,,  at  the  close  of  the 
exhibition,  called  at  will  a  number,  and  the  person  whose  ticket 
bore  it  came  forward.  If  the  former  liked  his  appearance,  or 
thought  he  would  advertise  the  show  well,  he  presented  him 
with  one  of  the  articles  advertised  as  gifts;  or,  at  the  option  of 
the  former,  the  distribution  of  presents  could  be  dispensed 
with.  It  was  urged  for  the  defendants  that  their  keeping 
things  so  under  their  control,  and  dispensing  only  gifts,  pre- 
vented the  scheme  from  being  a  lottery.  But  the  court  deemed 
that  the  principle  of  the  lottery,  chance,  controlled  the  whole 
proceeding;  as,  whether  a  man's  number  would  be  called, 
whether  the  exhibitor  would  fancy  his  appearance,  and  whether 
he  would  be  in  the  mood  to  make  any  distribution  of  prizes.^ 

§  957.  Gonstltutloual  questions. —  The  legislation  against 
lotteries  has  raised  some  constitutional  questions;  among  which 
one  of  great  importance  is  —  , 

Making  penaJ  after  franchise  granted. — When  the  legislature 
has  granted  to  private  persons  the  right  to  raise  money  by  a 
lottery,  some  have  deemed  the  grant  a  contract,  which  cannot 
be  annulled  by  a  statute  making  the  lottery  a  crime,  especially 
after  it  is  accepted  by  the  grantees  and  a  consideration  paid.' 

Am.  St   B.   168,  81  K  R  A«  886;  2  H,  A;  a  912.    [See  Barclay  n.  Pear- 

WaBhington  Glass  Ca  v.  Nusbaugh,  son,  8  Reports,  888,  [1898]  2  Ch.  154; 

19  Ind.  Ap.  106,  49  N.  R  R.  17a]  a  u  Orerton,  16  Nev.  186;  McDonald 

1  a  V.  Shorts,  8  Vroom,  898,  401.  «i  XT.  a,  68  Fed.  R.  426, 12  a  Q  A. 

The  programme  of  an  entertainment  889;  a  v,  Mmnfprd,  78  Ma  647,  89 

in  England  stated  that,  at  its  con-  Am.  R.  532;  CJodl  n  Emerson,  165 

elusion,  the  proprietor  will  *'  distrib-  Masa  146, 42  N.  E.  R  559;  a  v.  Willis, 

ute  amongst  his  audience  a  shower  78  Ma  70.] 

of  gold  and  silver  treasures  on  a  scale  'Kellum  t;.  a,  66  Ind.  588;  [oyer- 
utterly  without  parallel,  besides  a  ruled  in  the  later  case  of  a  u  Wood- 
shower  of  smaller  presents,  aU  of  ward,  89  Ind.  110,  46  Am.  R.  160;] 
which  wiU  be  impartially  divided  State  Lottery  Ca  u  Fitzpatrick,  8 
amongst  the  audience,  and  given  Woods,  222;  a  v.  Miller,  50  Ma  129; 
away."  The  audience  was  admitted  a  v.  Sterling,  8  Ma  697;  a  «.  Haw- 
on  pay.  The  seats  were  numbered,  thorn,  9  Ma  889.  See  Mississippi  So- 
At  the  time  for  distribution  he  called  ciety  of  Arts,  eta  u  Musgrove,  44 
out  the  numbers  of  the  seats,  one  Miss.  820,  [7  Am.  R.  728;]  Broadbent 
after  another,  giving  an  article  to  v.  Tuskaloosa,  eta  Ass'n,  45  Ala.  170; 
each  occupant,  until  all  the  articles  a  v.  France,  72  Ma  41;  Kitchen  v. 
were  distributed.'  And  this  was  held  Greenabaum,  61  Ma  110. 
to  be  a  lottery.    Morris  v.  Blaokman, 
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But,  contrary  to  this  view,  the  legislative  right  to  make  penal 
the  lottery  to  the  practical  annihilation  of  the  charter  was'main- 
tained  by  the  courts  of  a  part  of  the  states ;  ^  and  subsequently 
the  supreme  court  of  the  United  States,  the  tribunal  having  the 
ultimate  jurisdiction  over  the  question,  has  so  settled  it.  "  The 
contracts  which  the  constitution  protects,"  said  Waite,  0.  J., 
"  are  those  which  relate  to  property  rights,  not  governmental." 
And  ^^  all  agree  that  legislation  cannot  bargain  away  the  police 
power  of  the  state."  • 

Penalty  in  form  of  tax. — A  penalty  for  carrying  on  a  lot- 
tery cannot  be  imposed  by  a  statute  declaring  it  to  be  a  tax, 
and  authorizing  the  tax  collectors,  in  default  of  payment,  ^'  to 

1  Moore  u  S.,  48  Miss.  147,  [13  Am.  subjects  of  govemmental  power  is 

R.  867;]  &  V.  Morris,  77  N.  C.  513;  continuing  in  its  nature,  and  they 

Phalen  v.  Com.,  1  Robt  (Va.)  718.  are  to  be  dealt  with  as  the  special 

And  see  Bandle  v.  &,  42  Tex.  680;  [S.  exigencies  of  the  moment  may  re- 

V.  Woodward,  89  Ind.  110,  46  Am.  R  quira  Gk>Temment  is  organized  with 

1601]  a  view  to  their^reservation,  and  can- 

>  Stone  V.  Mississippi,  101  IT.  S.  814^  not  divest  itself  of  the  power  to  pro- 

817, 830.    The  learned  chief  justice  vide  for  theuL    .    .    .    The  people, 

added,  quoting:  **  Irrevocable  grants  in  their  sovereign  capacity,  have  es- 

of  property  and  franchises  may  be  tablished  their  agencies  for  the  pres- 

made  if  they  do  not  impair  the  su-  ervation  of  the  public  health  and  the 

preme  authority  to  make  laws  for  the  public  morals,  and  the  protection  of 

right  government  of  the  state;  but  public  and  private   rights.     These 

no  legislature  can  curtail  the  power  several  agencies  can  govern  accord- 

of  its  successors  to  make  such  laws  ing  to  their  discretion,  if  within  the 

as  they  may  deem  proper  in  matters  scope  of  their  general  authority,  while 

of  police."  Referring  to  Metropolitan  in  power;  but  they  cannot  give  away 

Board  of  Excise  v.  Barrie,  84  N,  Y.  nor  sell  the  discretion  of  those  that 

657,  668;  Boyd  v.  Alabama,  94  IT.  S.  are  to  come  after  them,  in  respect  to 

646.    He  proceeded:  *'The  question  matters  the  government  of  which, 

is»    therefore,    directly    presented,  from  the  very  nature  of  things,  must 

whether,  in  view  of  these  facts,  the  'vary  with  varying  circumstances.' 

legislature  of  a  state  can«  by  the  They  may  create  corporations,  and 

charter  of  a  lottery  company,  defeat  give  them,  so  to  speak,  a  limited  citi- 

the  will  of  the  people,  authoritatively  zenship;  but,  as  citizens,  limited  in 

expressed,  in  relation  to  the  further  their  privileges,  or  otherwise,  these 

continuance  of  such  business  in  their  creatures  of  the  government  creation 

midst  "We  think  it  cannot  No  legis-  are  subject  to  such  rules  and  regula- 

lature  can  bargain  away  the  public  tions  as  may  from  time  to  time  be 

health  or  the  public  moral&  The  peo-  ordained  and  established  for  the  pres- 

ple  themselves  cannot  do  it  much  ervation  of  health   and  morality.*' 

less  their  servant&  [Bee  ante,  gg  89a,  Pages  819, 830.  And  see  Phalen  uVir- 

40.]    The  supervision  of  both  these  ginia,  8  How.  (U.  &)  16& 
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iasae  ezeontioa  as  in  other  cases  of  defaulters."    The  liability 
mast  first  be  determined  by  the  verdict  of  a  jury.^ 

Seizure  of  materials. —  The  Massachusetts  statute  '  author- 
izing magistrates  to  issue  warrants  for  the  seizure  of  lottery 
tickets,  or  materials  for  a  lottery,  unlawfully  in  possession^  is 
constitutional.' 

§  958.  Adrertisiiig. —  There  are  statutes,  not  requiring  spe- 
cial expositions,  against  advertising  lotteries ;  ^  also — 

Having  or  selling. —  Against  having  for  sale  or  selling  lot- 
tery tickets*  and  the  like.*    Now, — 

§  959.  Foreign  lotteries. —  Within  the  reasons  of  these  pro- 
visions are  advertisements,  tickets,  and  the  like,  oi  lotteries 
conducted  in  other  states,  where  they  are  lawful.  The  entice- 
ment to  our  citizens,  and  its  consequences,  are  the  same  as 
where  the  drawings  are  at  home.  Therefore  statutes  in  gen- 
eral terms  forbidding  things  of  this  sort  are  construed  as  ap- 
plying to  these  foreign  lotteries  the  same  as  to  domestic.  And 
the  statutes  are  not  unconstitutional.^ 

§  960.  Gonstraction  of  the  statutes. —  Various  questions 
have  arisen  upon  the  construction  of  these  statutes.*    Thus, — 

1  a  V,  Allen,  2  McCord,  09.  Wilkinson  v.  Qili,  10  Hun,  156;  Edel- 

SR  S.,  oh.  142.  muth  v.  MoGarren,  4  Daly,  467;  Lan- 

•  Com.  V.  Dana,  2  Met  820.    And  ahan  v.  Pattison,  1  Fli]x  410;  [Smith 

teepoBt,  §  009.  v.  a,  68  Md.  168, 11  AtL  R.  75S;  Ford 

Mn^e,§  207;  Ck)m.  v.  Clapp,OPiok.  u  a,  85  Md.  465,  87  AtL  R.  172,  60- 

41;  Com.  u  Hooper,  5  Pick.  ^;  P.  n  Am.  St  R.  837,  41  L.  R.  A  051.] 

Charles,  8  Denfo,  212, 610;  a  v.  Sjkes,  *FreIeigh  v,  a,  8  Ma  606;  Com.  v. 

28  Conn.  225;  Charles  v.  P.,  1  Comst  Chubb,  5  Rand.  715;  a  u  Pinchback, 

180;  [Hndelson  v,  a,  24  Ind.  426,  48  2  MiU,  128;  a  v.  Maoe,  5  Md.  887; 

Am.  R.  171;  Hart  v.  P.,  26  Hiin,  896;  Cool  t;.  Lottery  Tickets,  5  Cush.  369; 

a  V,  Moore,  68  N.  H.  9,  56  Am.  R.  478;  Morton  v.  Fletcher,  2  A  K.  Mar.  187, 

Louisville   Courier  -  Journal   C6.   v.  [12  Am.  D.  866.] 

Com.,  92  Ky.  22, 17  a  W.  R.  168;  a  ^  Charles  v.  P.,  1  Comst  180;  a  tx 

n  Kaub,  90  Ma  196,  2  a  W.  R  276;  Sykes,  28  Conn.  225;  Wilkinson  r. 

Caminada  v,  Hulton,  64  L.  T.  672.]  Gill,  10  Hun,  156:  Rolfe  v,  Delmar,  7 

^Ante,  §  205;  a  r.  Scribner,  2  Gill  Rob.  (N.  Y.)  8a    See  also  Codl  t?. 

A  J.  246;  Com.  v.  Chubb,  5  Rand.  715;  Harris,  13  Allen,  584;   ante,  §  20?i. 

Com.  V,  Dana,  2  Met  329;  P.  v.  Payne,  [See  Maokie  v,  Persian  Investment 

8  Denio»  88;  Phalen  v.  Com.,  1  Rob.  Corpi,  44  Ch.  Div.  806;  Ex  parte  Sho- 

(Va.)  718;  P.  v,  Warner,  4  Barb  814;  bert,  70  CaL  682,  11  Paa  R.  786»  59 

P.  V.  Sturdevant,  28  Wend.  418;  Sal-  Am.  R.  482;  Kohn  t;.  Koehler,  96  N. 

omon  V.  a,  27  Ala.  26;  Salomon  v,  a,  T.  862,  4S  Am.  R  628;  BaUock  t\  a, 

28  A1&  88;  Fontaine  v.  a,  6  Bazt  78  Md.  1,  20  Atl.  R 184,  25  Am.  St  R 

514    As  to  the  civil  action,  see  Mo  659,  8  L.  R  A  671.] 

Night  V,  Biesecker,  18  Pa.  St  828;  «a  tx  First  District  Judge,  82  La. 
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<JH.  LIU.]  LOTTSBISB.  [§  961. 

Against  polioyj  sirict —  Where  lotteries  are  contrary  to  the 
general  policy  and  laws  of  the  state,  no  anoertain  or  doabtfol 
terms  in  a  municipal  charter  will  be  construed  to  authorize 
them  in  the  particular  locality ;  *  as, — 

Disposal  of  property. —  If  it  empowers  the  corporators  to  dis- 
pose of  property  "  in  any  manner  they  deem  best,"  it  does  not 
operate  to  enable  them  to  do  it  by  means  of  a  lottery,  where 
prohibited  by  the  general  law.' 

IL  Thb  Pbocedubs. 

§961.  Indictment  in  general. — The  statutes  and  the  of- 
fenses under  them  are  so  numerous  and  diverse  that  no  general 
form  for  the  indictment  becomes  possible.  The  particular  stat- 
ute must  be  duly  followed,  according  to  the  rules  for  indict- 
ments on  statutes.' 

Joinder. —  The  joinder  of  defendants  and  offenses  must  con- 
form to  the  same  rules  of  pleading  as  in  other  cases.^ 

Ad.  719;  Com.  v.  Harris,  18  AUen,  See  U.  8.  n  Amee,  95  Fed.  K  408; 

534;  Miller  v.  Com.,  18  Buflh,  781;  France  «.  XT.  a,  164  U.  a  670, 17  a  Ct 

Hill  V.  a,  49  Ala.  895;  Albertson  u  219,  41  L.  ed.  595] 
a,  5  Tex.  A]x  S9;  [a  «.  Voss,  49  La.       *Crim.  Pra,  I,  §  698  ef  seq,;  Com. 

An.  44i  21  a  B.  596,  62  Am.  St  R  ix  Hanis,  18  AUen,  584;  MiUer  v. 

653;  Lawrence  vl  Simmons  (Ky.),  9  Com.,  18  Bush,  781;  a  v.  Yoke,  9  Ma 

a  W.  R.  163, 1  Lb'  R  A.  172;  Barry  v.  Ap,  582;  a  v,  Sykes,  28  Conn.  225; 

a,  89  Tex.  Cr.  R  240,  45  a  W.  R  571 ;  XT.  a  v.  Noelke,  17  Blatch.  554;  France 

City  of  Seattle  v.  Chin  Let,  19  Wash,  vl  a,  6  Bax.  478;  Com.  v,  Bierman,  18 

88,  52  Paa  R  824]  Bush,  845;  Com.  tt.  Bull,  18  Bush,  666; 

iBoyd  V.  a,  58  Ala.  601;  [a  n  Cool  n  Manderfield,  8  Phila.  457; 

Woodward,  89  Ind.  110,  46  Am.  R  Pickett  n  P.,  8  Hun,  83;  Boediger  v. 

160;  Henderson  vl  a,  95  Oa.  326,  22  Simmons,  14  Abb.  Pr.  (K.  8.)  256; 

a  E.  R  637.]  Com.  v.  Ifanderfteld,  1  Pa.  Leg.  Qaz. 

*a  n.  Krebe,  64  N.  a  604.    [For  R  87;  a  ix  Barker,  2  QiU  ft  J.  246; 

statute  against  using  the  mails  for  Coul  vl  Qillespie,  7  a  A;  R  469,  [10 

purpose  of  sending  lottery  oiroularsi  Ajb.  D.  476;]  P.  n  SturdeTant^  23 

eto.,  see  0.  a  u  Duff,  19  Blatoh.  a  Wend.  418;  Charles  tx  P.,  1  Comst 

Ot  9;  Commeford  v.  Thompson,  2  180;  Com.  v,  Letteiy  Tickets,  5  Cush. 

Flipi  C.  Ct  611;  X7.  a  v.  Moore,  19  869;  U.  a  v.  Patty,  9  Bi&  429;  [Twist 

Fed.  R  80;  U.  a  v.  Dauphin,  80  Fed.  v.  a.  111  Ind.  499.  12  N.  E.  R  1005; 

R625;  U.  av.Mason,22Fed.R707;  Com.  u  Sheedy,  100  Mass.  66, 84  N.  £. 

U.  a  n  Zeislei;  80  Fed.  R  499.    Act  R  84;  a  ix  Dranison  (Neb.),82N.  W. 

of  congress  March  2, 1896,  prohibited  R  62a] 

the  oairying  from  one  state  to  an*       ^Miller  v.  Com.,  18  Bush,  781;  Fon- 

other  any  paper  purporting  to  be  or  taine  v.  a,  6  Bax.  614;  a  v.  MoWill- 

to  represent  a  ticket,  chance  or  share  iams,  7  Ma  Ap.  99 ;  [Ex  parte  Hawk- 

m  or  dependent  upon  a  lottery,  eta  ins,  89  Ala.  108,  8  a  R  10.] 
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§  962.  Selling  tleket« —  In  general,  an  indictment  for  this  of- 
fense, simply  following  the  statute,  is  good.^  But  the  individual 
statute  and  special  facts  must  be  duly  taken  into  the  account.' 
It  was  in  one  case  adjudged  sufficient  to  say  that  the  defend- 
ant, at  a  time  and  place  mentioned,  '^  did  wilfully,  unlawfully 
and  knowingly  sell,  vend,  and  cause  to  be  sold  and  vended, 
what  are  commonly  known  and  called  lottery  policies,  the  par- 
ticulars whereof  are  unknown  to  the  jurors  aforesaid ;  and  did 
then  and  there  sell  and  vend  divers  of  such  lottery  policies  to 
divers  persons,  to  the  jurors  aforesaid  unknown."  The  facts 
thus  averred  to  be  unknown,  and  so  not  given,  were  deemed 
to  be  but  of  description,  and  not  of  the  essence  of  the  offense.' 

§  962a.  idvertlsing. —  The  indictment  for  advertising  tick- 
ets or  a  lottery  should  be  framed  with  reference  to  the  partic- 
ular statute  and  facts,  and  the  general  rules  of  pleading.  For 
example,  it  should  probably  set  out  the  tenor  of  the  advertise- 
ment, though  possibly  not  all  courts  will  so  hold.*  And  in 
proper  cases  averments  and  innuendoes  should  be  added,  as  in 
libel,  to  make  plain  and  point  the  meaning  of  whatever  is  not 
distinctly  on  its  face  within  the  inhibition.' 

§  %3.  Having  with  intent, —  The  charge  of  having  lottery 
tickets  in  possession,  with  the  intent  to  sell  them,  need  not  be 
expanded  beyond  the  statutory  words  to  say  that  the  selling 
was  intended  to  be  within  the  state.' 

§964.  Setting  on  toot — (Names  and  description).  —  Ac- 
cording to  a  Kew  York  case,  the  indictment  for  setting  on 
foot  a  lottery  need  not  set  out  the  tickets  sold,  or  the  names 
of  the  purchasers,  where  they  are,  and  are  alleged  to  be,  un- 
known to  the  grand  jury.  Yet,  in  the  absence  of  such  allega- 
tion, it  should  describe  the  lottery ;  nor  is  it  sufficient  in  excuse 

^  Com.  V.  Bull,  18  Bush,  656;  France  And  see  post,  g  96&    [B.  n  Kaub»  19 

t)L  a,  6  Baz.  478;  S.  v.  MoWilliams,  7  Ma  Api  149.] 

Ma  Ap.  09;  [Smith  v.  S.,  40  Fla.  203,  'Pickett  t7.  P., 8  Hun, 88, 84;  [Dunn 

23  a  R.  854]  V.  P.,  27  Hun,  27a] 

sa  V.  Barker,  2  GiU  A;  J.  246;  Com.  «Crim.  Pra, I, §g 650-^668;  I];gg40% 

V.  Manderfield,  8  Phila.  457;  a  v.  Mo-  404,  789,  790,  808,  916. 

Williams,  7  Ma  Ap.  99;  France  v.  a,  ^a  v,  Sykes,  28  Conn.  225. 

6  Bax.  478;  Fontaine  u  a,  6  Baz.  <Com.  v.  Dana,  2  Met  82a     For 

614;  a  V.  Sykes,  28  Conn.  225;  Com.  a  like  point,  see  Com.  v.  Clapp,  5 

V,  Thacher,  97  Mass.  688;  Com.  v.  Pick.  41.    And  see,  as  to  following 

Harris,  13  Allen,  534;  a  v.  Shorts,  3  the  statute,  a  v.  Kennon,  21  Ma  262; 

Vroom,  398;  Dunn  v.  P.,  40  IlL  465.  [a  t?.  Collins  (N.  J.  L.),  43  AtL  R.  896.} 
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merely  to  say  that  the  name  of  the  lottery  is  to  the  grand  jury 
unknown.^  But  in  Massachusetts,  where  a  statute  made  pun- 
ishable *'  every  person  who  shall,  in  any  house,  shop  or  build- 
ing, owned  or  occupied  by  him  or  under  his  control,  knowingly 
permit  the  setting  up,  managing  or  drawing  of  any  such  lot- 
tery," it  was  adjudged  suflScient  simply  to  aver  that  the  de- 
fendant, in  a  house  occupied  by  him,  ''did  unlawfully  and 
knowingly  permit,  in  the  dwelling-house  and  building  then 
and  there  actually  used  and  occupied  by  him,  the  setting  up 
of  a  lottery  in  which  certain  articles  of  personal  property  and 
of  value  were  disposed  of  by  the  way  of  a  lottery."  There 
was  no  need  to  say  also  that  the  lottery  was  not  authorized 
by  law,  or  to  give  its  name,  or  describe  the  articles  disposed 
of,  or  mention  their  value,  or  the  names  of  their  owners,  or 
of  the  persons  who  received  them  as  prizes.'  Further  as  to 
which  question, — 

§  965.  Details  in  allegation  of  sale  of  tickets. —  It  has  been 
held  sufficient  to  allege  that,  at  a  time  and  place  specified,  the 
defendant  sold  to  a  person  named  "  a  part  of  a  ticket,  to  wit, 
one-quarter  part  of  a  ticket,  in  a  certain  lottery  not  authorized 
by  the  legislature  of  the  state,  without  any  description  of  the 
ticket  or  of  the  lottery  to  which  it  belonged.'  Even  the  name 
of  the  purchaser  has  been  adjudged  not  necessary  to  be  given> 
But  this  sort  of  question  is  a  little  variable,  depending  on  the 
special  terms  of  the  statute  and  the  views  of  the  particular  tri- 
bunal.* 

§  966.  Evideuce. —  The  tickets,  on  an  indictment  for  selling 
them,  should,  if  possible,  be  produted.'    Printed  envelopes  for 

1  P.  V.  Taylor,  8  Denio,  01,  99;  [P.  R.  A.  60;  P.  «i  Noelke,  94  N.  Y.  137, 

V.  Wolff,  14  Ap.  Div.  78,  48  N.  Y.  46  Am.  R  12a] 

a  421, 12  N.  Y.  Cr.  R  80;  Bueno  v.  «a  n  Yoke,  9  Ma  Api  682;  [Pren- 

a,  40  Fla.  160,  28  a  R  862;  a  v.  Mar-  dergast  u  a  (Tex.  Cr.  R),  67  a  W.  R 

tin,  68  N.  H.  468,  44  AtL  R  603.]  860.] 

2 Com.  V.  Horton,  2  Gray,  69.    And  •And  see  a  v.  Barker,  2  Gill  A  J. 

see  Com.  v.  Blerman,  18  Bush,  846;  246;  Com.  v.  Gillespie,  7  a  ft  R  469, 

[Com.  V.  Sulliyan,  146  Mass.  142,  16  [10  Am.  D.  476;]  P.  tx  Sturdevant,  28 

N.  R  R  491.]  Wend.  418;  France  n  a,  6  Bax.  478; 

sa  «.  Follet,  6  N.  H,  68.    See  ante,  Com.  v.  Manderfleld,  1  Pa.  Leg.  Gaz. 

§  962;  [a  tx  Boneil,  42  La.  An.  1110,  R  87,  8  Phila.  467;  [Anderson  v.  a 

8  a  B.  298^  21  Am.  St  a  418,  10  L.  (Tex.  Cr.  RX  89  a  W.  R  109.] 

•  Whitney  v.  a,  10  Ind.  404. 
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§  960.]  OFFENSES  HOBB  PUB^^T  8TATUT0BT.  [bOOK  YI. 

tbem,  and  handbills  advertising  them,  found  on  the  defendant's 
coanter  and  bearing  his  name,  are  admissible.^ 

Oiher  questions — connected  with  the  evid^ice,  the  indict- 
ment and  the  practice,  are  considered  in  the  caaes  cited  in  the 
note.* 

1  Dunn  V.  P.,  40  IlL  468.  Com.  v*  Hooper,  5  Pick.  43;  Swan  tx. 

'Salomon  «  a»  S8  Ala.  88;  XT.  8.  tn  a,  1B9  Ga.  616;  Com.  v,  Harris,  18 

NoeUBB,17Blatcb.694;Com.«FEaiik-  Allan,  684;  Com. «  Lottery  Tickets,  0 

fort,  13  Buah,  185;  Com.  vu  Bierman,  Cusb.  869;  [a  tx  Brookway,  160  Uaaa 

18  Bnsh,  345;  Com.  v.  Bull,  8  Bush,  822,  28  N.  R  B.  101;  a«.  Gorman,  164 

666;  MiUerv.  CQni.,18  Bu8h,781;  &  Mass.  649,  42N.KB.tM;av.Bu88el], 

«.  Oobaner,  9  likk  Ajpi  216;  &  v.  Houa-  17  Ha  Ap.  16;  a  u  Rotsohild,  10  Mo. 

toDt  80  La.  An.  1174;  Ex ]?arUTomT^  Api  187;  a  n  WiUiamg,  44  Mo.  Afh. 

kins,   58  Ala.  71;  Charles  v.  P.,  1  802;  a  tx  Pomeroy,  180  Ma  48%  82  a 

Comst  180 ;  P.  «L  Warner,  4  BarK  814;  W.  R  1002.] 
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CHAPTER  LIV. 

DRUNKENKESa 

g  9fr7.    Introduct'ioiL 
96S-d736.  Law  of  the  offense. 
974-088.    The  procedure. 

§  967.  Elsewhere  —  we  have  considered  the  effect  of  drunk- 
enness on  the  criminality  of  acts  committed  under  its  inflaence.^ 

Mere — we  are  to  inquire  after  the  crime  of  drunkenness. 

Mwo  chapter  divided. —  The  order  will  be,  L  The  law  of  the 
offense;  IL  The  procedure. 

L  TfiB  lijiw  OF  THB  OFrxsrsB. 

§  968.  At  common  law^ —  a  mere  act  of  private  drunkenness 
is  not,  as  elsewhere  explained,  indictable.*    But  — 

Nuisance. —  One  drunk  in  public  is  a  sort  of  public  nuisance; 
and,  it  seems,  that  to  be  a  common  drunkard  and  be  abroad  in- 
toxicated is  indictable  at  the  common  law, —  a  doctrine  not 
firmly  established.*  The  Tennessee  court  even  held  that  a 
single  act  of  drunkenness,  public  and  notorious,  is  within  the 
principle;^  the  North  Carolina,  that  to  such  act  there  must  be 
added  some  annoyance  to  the  public*    Again, — 

§  969«  Drunkenness  In  office — (Juror  —  Justice  of  peace). 
Drunkenness  by  an  official  person  in  the  discharge  of  official 
duties  is,  in  some  circumstances,  and,  it  is  believed,  generally,  a 
punishable  malfeasance  under  the  unwritten  law.*    So  that, 

1  Crim.  Law,  I,  §  897  e^  8eq.  feoBB.**    And  this  is  held  to  protect 

*  Crim.  Law,  1,  %  899.  a  single  instaiDoe  of  dnmkemiflaai 

*B.  V,  Wa;ller,  8  Murph.  229;  and  thoagh  public  and  &otoriou&  Hutofa- 

the  cases  cited  in  the  notes  next  f  ol-  ison  v.  B,,  6  Humph.  142.    Bnt  such 

lowixxg.  amgle  act  is  indictaUe  since  the 

4  Smith  tti  S.,  1  Hnmph.  896w    But  adoption  of  the  oode^    &  u  Smith,  8 

a  statute  afterward  provided  that  Heisk.  40S.    See  also  pof^,  ^^^ 

noone^EAiallbe  subject  to  present-       ^S.  v.  Debeny,  6  Ire.  871;  S.  v. 

ment  or  indictment  for  single  acts  Waller,  8  Murph.  200. 

of  intoxication  or  drunkenness,  tm-       •Crim.  Law*  I»  §  400  et  mq.;  1^ 

leas  he  shall,  whilst  so  mtoxicated,  g§  971-982L 

commit   some  other  indictable  of- 
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§§  970-972.]      OFFENSES   MORE    PURELY   STATUTORY.  [bOOK  VI. 

for  example,  a  grand  juror  is  indictable  at  the  common  law  for 
getting  drunk  when  on  duty,  thereby  "disqualifying  himself 
for  the  discharge  of  the  office  of  a  juror."  ^  And  in  Virginia  it 
was  adjudged  that  drunkenness  by  a  justice  of  the  peace,  while 
performing  his  official  functions,  is  a  misbehavior  furnishing 
cause  to  amerce  him  and  remove  him  from  office.' 

§  970.  Statutes. —  "We  have  in  more  or  less  of  our  statea 
statutes  against  specified  forms  of  drunkenness;  particularly 
against  being  a  — 

**  Common  drunkard  "  —  **  HaMtual  drunkard.^^ —  The  two 
expressions,  "common drunkard"  and  "habitual  drunkard," are 
equivalents.'  There  is  said  to  be  no  "  fixed  rule  "  defining  such 
drunkard.  "  Occasional  acts  of  drunkenness  "  are  not  enough ;  * 
nor,  on  the  other  hand,  need  the  party  be  always,  or  even  daily, 
drunk.'  One  case  holds,  following  some  analogies,*  that,  at 
least,  three  specific  instances  of  being  drunk  must  be  shown.^ 
And  still  the  drunkenness  must  be  "  habitual "  or  "  common; " 
so  that  simply  to  be  drunk  three  times  within  a  given  period 
does  not  constitute  a  common  drunkard."    As  to — 

§  971.  Disturbing  public. —  One  to  be  a  common  drunkard 
need  not  disturb  the  public  by  his  drunkenness.*  Nor  need  he 
be  drunk  in  public;  at  least,  it  is  sufficient  that  his  drunken- 
ness occurred  in  another's  room  in  the  house  wherein  he  re- 
sides.'*   Moreover  — 

§  972.  From  what  drinks  — (Chloroform  —  Opium).— The 
drunkenness  must  proceed  from  some  form  of  the  liquors  popu- 

1  Pennsylyanfa  n  Keffer,  Addison,       *1  Bishop,  Mar.,  Div.  ft  S.,  g  818; 
290.    And  see  Crim.  Pra,  I,  §§  869,    Com.  v,  McNamee,  supra. 

925.  ^Ante,  %  879,  and  the  places  there 

2  Cora,  u  Alexander,' 4  Hen.  A;  M.    referred  ta 

522,  1  Va.  Caa  156;  ConL  v.  Mann,  1  ^a  v.  Kelly,  12  R  L  635. 

Va.  Gas.  808;  [McComas  tx  King,  81  «ConL  v.  Whitney,  dupra;   S.  v. 

Ind.  827.  Other  states  have  statutory  Pratt,  84  Vt  828;  Mapes  u  P.,  69  IlL 

provisions  in  respect  to  conductors,  523;  [N.  W.  Lb  Ins.  Ca  u  Muskegon 

engineers  and  drivers  of  public  ve-  fiank^  122  U.  S.  507;  Brown  v.  Brown, 

hides;  e.  gr.,  see  Arizona*  Idaho  and  88  Ark.  828:  Dunn  v.  Dunn,  62  Call 

California.]  176;  Gallagher  tJ.  P.,  120  IlL  188, 11 

»  Com.  tx.  Whitney,  5  Gray,  85,  86;  N.  E.  R.  834;  Gurley  u  Butler,  88  Ind. 

ConL  V.  McNamee,  112  Mass.  285.  501;   Rude  u  Nass,  79  Wi&  880,  24 

*  Ludwick  V,  CouL,  18  Pa.  St  172;  Am.  St  R  717.] 

a  tx  Robinsout  111  Ala.  482.]  •  Com.  v,  Conley,  1  Allen,  6^  7. 

"Com.  V.  Miller,  8  Gray,  484 
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OH.  LIV.]  DRUNKKSKSESB.  [§§  973-974^ 

larly  termed  intoxicating.  A  similar  inebriety  from  chloro- 
form *  or  opium  *  does  not  come  within  the  statutory  term. 

§973.  Public  drunkenness  —  (Way). —  There  are  variously- 
worded  statutes  against  public  drunkenness.'  One  making  it 
punishable  to  be  found  drunk  in  any  street,  alley,  or  other  pub- 
lic place,  has  been  held  to  extend  only  to  these  localities  within 
the  compact  parts  of  cities  and  villages,  not  including  a  high- 
way in  the  country.* 

§  973a.  ^^  Permit  drunkenness/'  —  To  "  permit "  a  thing  is 
to  suffer  it  in  another.  One  does  not  ^^  permit  drunkenness  '^ 
who  simply  gets  drunk  himself.' 

§  97Sb.  By-law.—  A  town,  by  statute  authorized  to  prevent 
"  riots,  noise,  disturbance,"  etc.,  and  "  preserve  peace  and  order," 
may  provide  by  ordinance  for  the  arrest  and  punishment  of 
persons  found  drunk.* 

U.  Thb  Pbooedttbb. 

§  974.  Indictment  for  nuisance  at  common  law. —  The  alle- 
gations for  this  form  of  the  offense'  should  conform  to  what 
the  pleader  believes  the  court  will  hold  the  law  to  be.  They 
may  be,  for  example,  that,  at  a  time  and  place  specified,  the 
defendant  was  "openly  and  notoriously  drunk,  to  the  disturb- 

iCom.  V,  Whitneji  11  Gush.  477.  259;  a  v.  Locker,  60  N.  J.  L.  512»  14 

>!  Bishop,  Mar.,  Div.  &  a,  §  813;  Atl.  R.  749;  S.  v.  Austin,  62  Vt  291, 

[Youngs  V.  Youngs,  8  IlL  Api  224,  af-  19  Atl  R  117;  a  v.  White,  64  Vt  372, 

finned  in  180  HL  284;  Dawson  v.  Daw-  24  AtL  R.  250;  P.  v.  Com'rs,  46  Hun 

son,  28  Ma  Ap.  170.    See  foUowing  (N.  Y.),  607;  Ex  parte  Schmidt,  24 

oases  as  to  **  drug  habit "  being  made  a  C.  368.] 

habitual  drunkenness  by  statute  and  ^S.  v,  Stevens,  86  N.  H.  59;  [a  tv 

as  to  the  constitutionality  of  such  GarvUle  (Me.)»  14  AtL  R.  942;  Com.  v, 

legislation:  In  re  House,  23  Cola  94;  Cheney  141  Mas&  102, 6  N.  £.  R  724; 

City  of  Baltimore  v.  Keeley  Institute,  Ford  v.  Breen,  178  Mas&  52;  a  v, 

81  Md.  107,  31  AtL  R  437;  Burt  v.  Flynn,  16  R  L  10, 11  AtL  R  170;  Boi> 

Burt,  168  Mass.  205;  Foreman  v.  Hen-  deauz  v.  a,  81  Tex.  Cr.  R  87, 19  a  W. 

nepin  Ca,  64  Minn.  874,  and  Keeley  R  608;  Murchison  v.  a,  24  Tex.  Api  8, 

Institute  Co.  v.  Milwaukee,  95  Wi&  5  a  W.  R  508;  a  v.  Ryan,  70  Wi& 

161,  60  Am.  St  R  105.]  686,  86  N.  W.  R  828.] 

» Hill  V.  P.,  20  N.  Y.  868;  Evans  v.  »  Warden  v.  Tye,  2  Q  P.  D.  74, 

a,  59  Ind.  668;  &,  v.  Moriarty,  74  Ind.  •  Bloomfield  v,  Trimble,  54  Iowa, 

108 ;  a  V.  Waggoner,  52  Ind.  481 ;  ante,  898, 87  Am.  R  212 ;  [City  of  St  Joseph 

§  968;  [a  V.  Wild,  88  Ind.  308;  a  v.  v.  Harris,  59  Ma  Ap.  122;  Chafin  u 

Sevier,  117  Ind.  388,  20  N.  £.  R  245;  Waukesha  Ca,  62  Wia  468.] 

a  V,  Brown,  38  E^an.  390, 16  Paa  R.  ^Ante,  §  96& 
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§§  975-978.]      OFFENSES   MOSS  PUJUBLY   STATUTORY.  *   [BOOK  VI. 

anoe  of  the  public  peace,"  etc.^  Yet  simply  the  former  cUnie  of 
these  qaoted  words  has  been  adjudged  inadequate.' 

§  97S.'  Drunk  in  public  place. —  On  a  statute  making  it 
punishable  to  be  '^  found  in  any  public  plaoe  in  a  state  of  in- 
toxication," an  indictment  was  held  good  which  alleged  that 
on,  etc.,  at,  etc.,  the  defendant  was  ^^  found  in  a  public  rtreet, 
highway  and  sidewalk,  situated,  etc.,  unlawfully  in  a  state  of 
intoxication." ' 

§  976«  Dmnkeaness  In  office — should  be  diarged  aooording 
to  the  terms  of  the  statute.  An  allegation  as  against  a  priTate 
person  will  not  justify  the  special  penalty.^ 

§  977»  Charging  as  nnisiuiee.— Whatever  be  the  true  doc- 
trine as  to  alleging  a  nuisance  to  have  been  ^  to  the  oommon 
nnisanoe,"  etc,*  nothing  of  the  sort  is  required  or  customary  in 
the  class  of  cases  now  under  contemplation.    Even  — 

"  Common  drunkard.*^ —  The  statutory  offense  of  being  a  com- 
mon drunkard  does  not  necessarily  come  within  the  principle 
of  a  common  nuisance;*  so  that  assuming  the  conclusion  ^^to 
the  common  nuisance  "  to  be  indispensable  in  all  naisanoes,  it  is 
not  in  this  offense.^    Now, — 

§  978.  How  aver  ^^  common  drnnkard." — Where  the  stat- 
ute simply  makes  it  punishable  to  be  a  ^^  common  drunkard," 
with  no  further  particularization  or  description  of  the  offense, 
it  is  pretty  plainly  sufficient  to  allege  that  on,  etc.,  at,  etc.,  the 
defendant  was  a  common  drunkard,  concluding  as  for  any  ordi- 
nary statutory  misdemeanor;'  though  it  has  been  widely  the 
practice  to  add  words  pointing  to  the  elements  of  the  crime.* 
The  case  is  like  that  of  ^^  oommon  scold,"  ^^  common  barrater," 
and  some  others^  explained  dsewhere.^ 

1  Tipton  V.  S.,  2  Terg.  542L  before  judgment,  the  case  can  go  no 

^  Smith  V,  a,  1  Humph.  89a  further.    Stubhs  v,  8.,  68  Mte.  487. 

<  a  V.  Waggoner,  62  Ind.  481;  a  P.,  sCrim.  Pm,  II,  fig  868, 884 

a  v.  Moriarty,  74  Ind.  108;  [Rosen-  ^Ante,  %  971. 

8teinv.a,9 Ind.  Ap. 290,86 N.E.R.262;  ^Com.  v.  Boon,  2  Gray,  74;  refer- 

a  V.  Welch,88  Ind.  808;  a  u  Brown,88  ring  to  Com.  v.  Smith,  6  Gush.  8a 

Kan.  890, 16  Paa  R.  269.    Contra,  B.  *  Com.  v.  Whitney,  6  Gray,  86; 

u  MoLoon,  78  Ma  420, 6  AtL  B.  601.  Cohl  v.  Foley,  99  Ifasa  499.    And 

Not  a  joint  offense  so  th&t  two  can  see  Com.  v.  Miller,  8  Gray,  484;  Com. 

be  charged  in   a  single  complaint  v.  MoNamara,  116  Mass.  840L 

under  city  ordinance^    a  v.  Deaton,  *a  «.  Kelly,  12  R  I.  526;  Com.  u 

92  N.  a  78a]  Boon,  2  Gray,  74;  Com.  v.  Whitney, 

^Carpenter  v.  a,  6  Bar.  686.    In  6  Gray,  86. 

Mississippi,  if  the  official  term  expires  »  Grim.  Pra,  I»  6  ^M;  H,  9S  ^  ^OQ, 

199,  20a 
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CH.  UV.]  DBITNKENNESS,  [§§  979-982. 

§  979.  Whether  allege  as  continuing. —  As  this  offense  can 
be  committed  either  on  one  day  or  on  many  days,  it  is  within 
principles  involved  in  some  others  already  explained ;  *  whereby 
the  pleader  may  allege  it  to  have  been  committed  on  a  given 
day,  or  with  a  contintLondo^  at  his  election.    Then, — 

As  to  proof, —  Though  one  day  only  should  be  averred,  the 
proof  may  be  of  drunkenness  on  any  other  day,  or  any  number 
of  other  days.'  Still,  by  reason  of  a  doctrine  peculiar  to  Mas- 
sachusetts,' it  ia  in  this  state  held  that  the  evidence  must  be  re- 
stricted to  one  day.^ 

§  980.  Follow  statute.—  Within  the  rule  of  following  the 
statute,^  — 

"Tfototfoiir  ofdesency.^^ — ^Where  the  statute  made  the  offense 
QOnsisi;  in  "^being  intoxicated  under  such  cirrcumstances.  a»  to 
amount  to  a  violation  of  decency,"  it  was  adjudged  adequate 
to  say,  in  allegation,  "  indecently  drunk."  •    But, — 

"-Fottiul." — Under  the  statutory  expression  "  found  intoxi- 
cated," the  word  "  found  "  cannot  be  omitted.^ 

§  9Sh  Seeoiid  offense. —  Under  a  statute  providing  a  heavier 
punishment  for  the  second  or  third  conviction  than  the  first, 
the  indictment,  when  such  former  convictiona  are  relied  on, 
must  allege  them.'  Kor  is  legislation,  dispensing  with  this 
alLegation,  valid  under  our  constitutions.'  It  was  deemed  ade- 
quate to  say  that  the  defendant,  on  a  day  and  before  a  court 
named,.  ^^  was  duly  and  legally  convicted  of  the  crime  of  drunk- 
enJCiQss  committed  at "  a  specified  time  and  place,  etc.  And 
thereon  a  copy  of  the  record  of  the  former  conviction  could  be 
introduced  in  evidence.^ 

§  962.  Evidenee  —  (Opinion  of  witness). —  A  non-expert  wit- 
ness may  testify  that  the  defendant  was  intoxicated ;  he  can- 
not be  restricted  to  stating  demeanor.^^ 

^Ante,  gg  708,  732,  731  ^a  n  Bromley,  26  ComL  & 

^ Ante,  %  70S;  Crim.  Pra,  I,gg897,  •CrinL   Law,  I,  §  961;   [Com.  v, 

402.    And  see  S.  t^  Kellj,  12  R  L  585.  Hughes,  188  Maaa  406;  Ck>m.  u  Mor- 

'Crim.  Pra,  I,  §  402  and  nota  rissej,  157  Mass.  471] 

«Com.  V.  Foley,  00  M)b8B.  400.    See  *Com.  v.  Harrington,  180  Mass.  86l 

Com.  V.  Wolcott,  110  Mam,  67;  Com.  i^Com.  v.  Miller,  8  Gray,  484  • 

V,  Whitney,  6  Gray,  86t  "  a  v.  Huzford*  47  Ibwa,  16;  P.  v. 

^Crim.  Pro.,  I,  g  608  e^ teg.  Easlrwood,  4  Kern.  562l    See  Armor 

«  Alexander  v.  Card,  8  R.  L  14)5.  v.  a,  68  Ala.  178. 
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CHAPTEB  LV. 

SELLING  INTOXICATINa  LIQUOR— THE  LAW. 

%  08a    IntroduotioD. 
964-9886.  History  and  policy  of  this  legislation. 
989-99&    Constitutionality,  and  further  of  its  forma 
999-1000.    The  license 
1006a-108a    Expositions  of  statutes  and  doctrinea 

§983.  How  chapter  dlrMed.— We  shall  consider,  I.  The 
history  and  policy  of  this  legislation ;  II.  The  constitutionality 
of  it,  and  farther  of  its  forms ;  III.  The  license ;  lY.  Exposi- 
tions of  statutes  and  doctrines. 

L  The  Histobt  and  Policy  of  this  Lbgislation. 

§  984.  Lawful  at  common  law  —  (Inn — Ale-honse  —  Tip- 
pling lionse). —  It  is  at  the  common  law  lawful  to  keep  a  prop- 
erly-regulated inn,  ale-house  or  tippling  house ;  which  severally 
are  indictable  only  when  disorderly.*  Hence,  a  fortiori^  the 
simple  selling  of  intoxicating  drinks  is  not  a  common-law  crime. 

But,— 

§  985.  Under  statntes  — (English— American). —  From  an 
early  period  in  English  legislation,  during  ante-colonial  times 
and  thence  downward  to  the  present  day  with  us,  statutes,  in 
various  forms  of  provision,  haVe  been  enacted  as  aids  to  the 
suppression  of  enormous  evils  *  which  the  use  or  abuse  of  ine- 

iCrim.  Law,  I,  §§818,504, 605, 111&-  of  drunkenness,  of  late  grown  into 

1118;  1  Hawk.  P.  CS.  (Curw.  ed.),  p.  714,  common  use,"  is  "  the  root  and  foun- 

%let  seq,;  Bex  v,  Marriott  4  Mod.  144;  dation  of  many  other  enormous  sins; 

Rex  V.  Ivyes,  2  Show.  468;  Stephens  as,  bloodshed,  stabbing,  murder 

V,  WatsoQ,  1  Salk.  45;  Rex  ».  Ran-  swearing,  fornication,  adultery,  and 

dall,  8  Salk.  27;  Crown  Point  v.  War-  such  like,  to  the  great  dishonor  of 

ner,  8  Hill  (N.  Y.\  150;  Rex  v.  Faulk-  God  and  of  our  nation,  the  overthrow 

ner,  1  Saund.  249;  a  a  nonu  Rex  v,  of  many  good  arts  and  manual  trades, 

FawJnier,  2  Keb.  506,  pi.  79;  Com.  t\  the  disabling  of  divers  workmen,  and 

McDonough,  18  Allen,  581.  the  general  impoverishing  of  many 

3  For  example,  in  1606,  it  was  in  the  good  subjects,  absolutely  wasting  the 

preamble  of  4  Jao.  1  (oh.  6),  declared  good  creatures  of  Gk>d.**    And  three 

that  '*  the  loathsome  and  odious  sin  years  later  it  was  in  like  manner  de- 
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briating  liqaors  has  wrought.  Indeed,  the  old  English  enact- 
ments of  this  sort  are  numerous,  and  they  have  largely  been 
the  models  for  legislation  in  our  states.^ 

§  986,  Scope  of  statutes. — The  statutory  provisions,  whereof 
the  leading  ones  will  be  indicated  in  the  course  of  this  and  the 
next  three  chapters,  are  numerous  and  in  some  degree  variable. 
Their  aims  have  been  such  as  the  following;  namely,  to  pre- 
vent the  sale  of  intoxicating  liquor  except  in  quantities  so  large 
as  to  preclude  its  purchase  for  mere  tippling;  or  to  prevent  its 
sale  to  be  drunk  on  the  premises  where  sold.  Under  which 
head  it  is  not  uncommon,  while  making  specific  sales  penal, 
to  declare  it  penal  also  to  be  a  common  seller.  Only  in  rare 
instances  is  the  purchaser  rendered  punishable.'  Other  stat- 
utes forbid  all  sales  in  any  quantities,  by  persons  not  specially 
authorized;  others,  the  selling  to  special  classes  of  persons,  such 
as  minors  and  common  drunkards.  And  whatever  the  form 
of  the  inhibition,  there  is  reserved  for  licensed  persons  or  for 
agents  of  a  municipality  the  right  to  vend  generally,  or  m  the 
larger  quantities,  or  for  specified  purposes. 

§  987.  DiflBcnlt  of  enforcement. —  It  appears  from  the  terms 
of  some  of  the  old  English  statutes  that  their  enforcement  was 
found  practically  difficult.  And  all  who  are  familiar  with  the 
doings  of  offenders  and  courts  at  the  present  day  with  us  know 
that  the  same  still  remains  true.  In  this  country  their  consti- 
tutionality has  been  strenuously  and  perse veringly  denied,  their 
rightfulness,  their  expediency, — all  have  been  cast  as  obstruc- 
tions in  their  way.  "And,**  said  Tarbell,  J.,  in  the  Mississippi 
<;ourt,  after  quoting  these  observations  of  the  author,  "  he 
might  have  truthfully  added  that  there  is  no  law  which  is  as 
resolutely  resisted  by  the  utmost  ingenuity  of  the  human  mind 
and  by  the  ablest  talent  as  the  statutes  regulating  the  traffic 

olared  in  7  Jaa  1  (oh.  10),  that  "not-  >  Leading  enactments  of  the  early 

withstanding  all  former  laws  and  times  are  12  Edw.  2,  oh.  6;  11  Hen.  7, 

proTisions  already  made,  the  inord^  eh.  2;  5  &  6  Edw.  0,  oh.  25;  1  Jaa  1, 

nate  and  extreme  yioe  of  ezoessive  oh.  9;  4  Jaa  1,  ch.  4;  4  Jaa  1,  oh.  5; 

drinking  and  drunkenness  doth  more  7  Jaa  1,  oh.  10;  21  Jaa  1,  oh.  7;  1  Car. 

and  more  abound,  to  the  great  of-  !»  oh.  4;  8  Car.  1,  oh.  & 

f  ense  of  Almighty  Qod  and  the  waste-  '  Crim.  Law,  I,  g  658»  and  nota 
f  ul  destruction  of  GJod's  good  oreat- 


ure&" 
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in  intoxicating  liquor."^  One  of  the  consequences  wiiereof  is 
that,  sitting  under  this  unaccustomed  pressure,  the  courts  hare, 
at  some  points,  though  not  as  a  general  fact,  departed  from 
the  line  of  adjudication  indicated  by  principle.  The  departure 
has  not  always,  or  even  perhaps  more  frequently,  been  in  faror 
of  defendants ;  for,  when  judges  are  unduly  pressed,  and  anxious 
to  do  their  exact  duty,  it  but  accords  with  all  observations  of 
human  nature  that,  at  times,  they  will  resist  the  pressure  by 
an  uprightness  which  leans  the  other  way. 

§  989.  The  ^^  Maine  law/'  —  One  of  the  noted  forms  of  Oe 
enactment,  widely  discussed  as  a  question  of  legidative  policy 
and  justice,  and  long  and  strenuously  resisted  in  the  courts,  is 
familiarly  known  as  ^'  The  Maine  Law."  Its  histwy  is  tkua  fol- 
lowing: In  the  summer  of  1847  there  was  drafted  in  Maasa- 
chusetts  a  petition  to  the  legislature,  praying  this  body,  amon^ 
other  things,  to  '*  abolish  all  licenses  and  licensing  whaterer  of 
the  traffic  in  intoxicating  liquors,  prohibit  entirely  the  sale 
thereof  in  all  cases  where  a  license  is  now  required  to  anthor> 
ize  the  same ; "  and  ^'  require  the  courts  on  reasonable  eomplaiat 
to  issue  a  warrant  against  any  and  all  persons  suspected  of 
selling  intoxicating  liquors  contrary  to  biw,  commanding  the 
officer  to  proceed  against  the  place  suspected  and  seize  all  in- 
toxicating liquors,  and  all  casks,  demijohns,  and  other  vessels 
in  which  the  same  may  be  contained,  and  all  articles  used  in 
the  traffic  found  upon  the  premises,  and  hold  the  same  to  be 
confiscated  and  destroyed  in  case  of  a  conviction."  This  pe- 
tition, numerously  signed,  was  in  the  following  winter  pre- 
sented to  the  legislature;  and  a  committee,  to  whom  it  was 
referred',  reported  a  bill  in  substantial  conformity  to  its  pirayer. 
It  provided,  among  other  things,  for  the  licensing  of  persons 
in  the  several  cities  and  towns  to  sell  ^  alcohol  pure,  mixed 
and  combined,  to  be  used  in  the  arts  and  for  medicinal  and 
sacramental  purposes;"  and  it  forbade,  under  penaltieSj  all 
other  sales.  It  also  made  penal  the  keeping  of  the  liquor 
by  non-lic^ised  persons  with  the  intent  to  sell  it;  and  the  let- 
ting of  buildings  to  be  used,  or  suffering  their  use,  for  the  na^ 
lawful  sale.  And  it  directed  that  all  liquor  kept  for  sale  con- 
trary to  its  provisions  should  be  seized;  and,  on  conviction  of 

1  Riley  v.  a,  48  Misa  897,  420,  2  Morris,  State  Ca&  1682, 1654. 
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the  oflfender,  forfeited.  Its  destruction,  after  forfeiture,  asked 
in  the  petition,  was  not  provided  for.*  The  bill  passed  the 
house,  but  failed  in  the  senate.  Afterward,  in  1851,  the  legis- 
lature of  Maine  adopted  the  measure,  including  the  destruc- 
tion feature,  yet  incumbered  by  some  peculiarities  of  procedure, 
intended  to  avoid  those  delays  to  which  all  real  justice  is  neces- 
sarily subject.  Other  states  followed;  among  them,  at  a  later 
period,  the  one  wherein  the  measure  originated,  Massachusetts. 
§  988a.  Policy  of  this  legislation. —  The  making  of  the 
offense  of  selling  to  consist  in  the  buyer's  purpose  to  drink  the 
liquor,  or  allow  it  to  be  drank,  without  regard  to  place  or  cir- 
cumstances, was  a  wide  departure  from  former  legislation, 
wherein  the  wrong  lay  in  temptations  to  idleness,  wastefulness, 
tippling,  and  public  disorder.  Said  the  chairman  of^he  com- 
mittee, Mr.  Emmons, in  reporting  the  bill:  *  "  The  sale  of  alco- 
hol in  its  various  forms,  pure,  mixed,  and  combined,  is,  we  be- 
lieve, proper  in  itself,  and  necessary  for  the  public  convenience; 
but,  to  be  used  as  a  beverage,  it  is  never  necessary, —  it  is  ever 
wrong,  corrupting  to  the  morals  of  the  community,  and  tend- 
ing to  poverty,  misery  and  crime.  Alcohol  is  good,  intoxicating 
drink  is  ruinous.  This  distinction,  we  think,  should  fully  appear 
on  the  face  of  every  statute.  But  in  the  law  of  the  Kevised 
Statutes,  and  in  the  acts  supplementary  thereto,  it  does  not  ap- 
pear; they  permitting  the  granting  to  innholders  and  common 
victualers  licenses  to  retail  alcohol  to  be  used  as  a  beverage, '  for 
the  public  good.'  Public  opinion,  we  are  happy  to  know,  is  in 
advance  of  this  law ;  which  appears  from  the  fact  that,  dur- 

1 1  have  before  me  the  **  Report  **  of  delivered  in  the  Massachusetts  legis- 

the  committee,  with  the  bill    The  lature  April  15, 1848;"  and  the  other 

latter  was  entitled  "  An  act  regulat-  entitled  "  Ck>nc]uding  remarks    of, 

ing  the  sale  of  alcohol,  and  prohib-  etc.  [as  before],  delivered  in  the  Ma^ 

iting  intoxicating  drink,"  constitut-  sachusetts  legislature  April  18, 1848." 

ing  House  Document  Na  62.    The  Mr.  Emmons  was  chairman  of  the 

report  is  dated  March  4, 1848.    There  committee;  and, as  such,  reported  the 

was  also  a  supplemental  report  by  bilL   I  am  thus  particular,  simply  to 

the  committee^  proposing  some  slight  set  right  a  question  of  history.    The 

amendmenta    This  also  was  printed*  credit  or  disgrace  of  devising  this 

There  are  likewise  before  me  two  form  of  legislation  belongs,  so  far  as 

pamphlets,  the  one  entitled  '*  Speech  it  attaches  to  any  person  in  modem 

of  FrancisW.  Emmons,  of  Sturbridge,  times,  not  to  any  inhabitant  of  Maine^ 

on  regulating  the  sale  of  alcohol,  but  of  Massachusetts, 
and  prohibiting  intoxicating  drink,       ' See  the  last  nota 
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ing  the  last  year,  no  licenses  have  been  granted  under  it,  in 
thirteen  out  of  the  fourteen  counties  in  this  commonwealth." 
Now,  as  eyerybody  is  aware,  while  large  classes  of  people  hold 
this  opinion  of  alcohol  as  a  beverage,  others  do  not.  And  it  is 
reasonable  to  inquire,  whether,  when  they  of  the  affirmative 
become  the  majority  in  a  state,  it  is  within  the  rightful  prov- 
ince of  legislation  to  punish  the  men  who  furnish  to  the  mi- 
nority what  they  deem  essential  to  their  health  and  happiness; 
or,  otherwise  expressed,  whether  it  is  the  proper  function  of  a 
government  to  deny^  to  sane  and  grown-up  people,  the  privilege 
of  drinking  in  private  what  the  majority  deem  to  be  —  or  what 
truly  is — harmful  This  sort  of  question  has  agitated  the 
world  in  all  ages  whereof  history  has  enlightened  us.  The  vie  w 
of  it  which  this  committee  maintain,  and  which  has  controlled  all 
the  legislative  bodies  that  have  adopted  the  measure,  is  vener- 
able with  years.  In  former  times  it  was  well-nigh  universal. 
One  illustration  is  in  the  rule  which  has  been  exercised  over  re- 
ligious beliefs.  There  is  no  woe  possible  to  man  comparable  to 
eternal  damnation  in  the  world  to  come.  And  governments, 
urged  by  a  public  sentiment  which  never  doubted  that  without 
certain  religious  dogmas  no  man  can  be  saved,  have  forbidden 
the  rejection  of  them,  and  visited  the  wrong-thinkers  with  the 
heaviest  penalties.  But,  over  seas  of  blood  thus  shed,  the  world 
has  paused  and  thought.  The  result  of  which  has  been  that, 
by  almost  universal  consent,  men  are  now  permitted,  as  of  con- 
ceded right,  to  make  secure  to  themselves  the  damnation  of  the 
future  life,  if  they  will.  Yet  still  there  remains  a  powerful  pub- 
lic sentiment  which  urges  the  governments  to  compel  people  to 
do  what  their  own  private  interests  require  as  pertaining  to  this 
life.  For  example,  in  England  and  many  of  our  states,  there 
are  statutes,  and  in  other  states  there  is  a  constant  clamor  to 
have  statutes  enacted,  virtually  forcing  all  sick  persons  to  em- 
ploy the  sort  of  medical  assistance  which  the  majority  approve. 
Now,  in  opposition  to  all  this,  there  is  another  view,  which,  it 
is  submitted,  is  the  true  one;  namely,  that  every  man  is  born 
with  the  inalienable  right,  the  full  exercise  whereof  is  simply 
to  be  deferred  till  he  reaches  the  age  of  majority,  to  damn  him- 
self both  for  this  world  and  the  world  to  come.  It  is  believed 
that  the  Maker  has  committed  to  each  one,  not  to  the  state,  the 
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care  of  himself.  The  limit  of  which  proposition  is,  that  no  one 
has  the  right  to  injare  another  or  the  public,  or  to  entice  an- 
other, during  the  forming  period  of  minority,  or  a  period  of 
weakened  or  deranged  mental  faculties,  to  what  the  state  or 
the  parent  deems  injurious  to  himself.  It  is  proper,  therefore, 
to  compel  by  legislation,  and  the  more  stringent  the  better,  all 
who  offer  or  render  services  in  the  way  of  medical  help  to  ab- 
stain from  every  false  holding-out  as  to  their  education,  com- 
petency or  society  connections;  but  not  worthy  to  be  tolerated 
to  preclude  any  human  being  from  proposing  to  do,  or  doing, 
honestly  and  under  no  untrue  pretensions,  what  he  can  for  the 
sick,  or  a  sick  man  from  employing  whatever  well-meant  offices 
he  chooses.  So,  on  the  present  question,  assuming  all  the  worst 
things  ever  said  against  intoxicating  drinks  to  be  true,  it  is  still 
the  natural  and  inalienable  right  of  every  sane  and  capable  per- 
son arrived  at  majority  to  procure  them,  and  ruin  himself  by 
their  use ;  but  not,  to  exercise  the  right  at  times,  places  and  in 
a  manner  to  injure  another  or  the  community.  It  is  but  the 
common  course  of  legislation,  and  its  obvious  duty,  so  to  regu- 
late the  exercise  of  individual  rights  of  every  sort  as  to  promote 
the  common  good,  yet  not  to  destroy  them.  Such  is  the  prin- 
ciple. But  it  is  not  the  author's  purpose  here  to  draw  the  mi- 
nuter lines,  and  say  just  what,  should  public  sentiment  require, 
legislation  may  properly  do,  and  where  it  should  decline  to  go, 
as  respects  the  present  question.  The  distinction  to  be  borne 
in  mind  is  between  the  two  dissimilar  jurisdictions  of  legisla- 
tion and  persuasion. 

§  988b.  Haking  inhibitions  eflTectaal.—  So  much  of  the 
Massachusetts,  or  Maine,  law  above  described  as  pertains  to 
methods  merits  very  different  comment.  It  is  a  familiar  rule 
of  action  that  whatever  is  worthy  to  be  done  should  be  done 
well.  Therefore,  whenever  a  selling  is  prohibited,  it  is  in  the 
highest  degree  judicious  to  make  punishable  also  the  keeping 
of  the  liquor  with  the  intent  to  sell  it.  The  provision  is  in  no 
degree  unjust  to  the  offender,  and  it  is  helpful  to  the  state.  Still 
more  potent,  and  equally  just,  is  the  authority  to  seize  and  con- 
fiscate the  liquor.  The  destruction  feature,  introduced  into  the 
original  Massachusetts  petition  and  into  the  statute  of  Maine, 
violates  a  fundamental  principle  of  political  economy.  It  being 
admitted  that  alcohol  is  useful,  at  least  in  the  arts,  the  state  to 
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which  it  is  forfeited  should  not  destroy  it,  but  dispose  of  it  for 
the  useful  purpose.* 

1 1  wish  to  add  a  personal  explana-  pie  deem  essential,  however  perni- 
tion.  It  is  known  to  some,  though  cious  we  assume  them  to  be  in  fact» 
probably  not  to  the  majority  of  my  and  however  condemned  by  the  ma- 
readers,  that  the  original  suggestion  jority,  cannot  be  altogether  thrust 
for  what  is  described  in  the  text  as  by  law  beyond  the  practical  reach  of 
the  Massachusetts,  or  Maine,  law  pro-  those  who  desire  them,  without  violat- 
ceeded  from  me;  that  I  drafted  the  ing  fundamental  and  indispensable 
Massachusetts  petition,  and  during  principles  of  legislation.  The  sure 
the  session  of  the  legislature  assisted  remedy  is  to  convince  the  minority 
Mr.  Emmons,  who  was  not  of  the  of  their  universally  pernicious  nat- 
legal  profession,  in  drawing  the  bill  ur&  And  there  are  other  remedies 
This  was  while  I  was  a  young  lawyer  less  absolute,  yet  more  practicable, 
in  practice,  before  my  life  of  legal  One  is  to  procure  laws,  and  their  en- 
authorship  began.  The  i>etition  was  forcement,  doing  away  with  aU  adul- 
nominally  the  work  of  a  committee;  terations  of  intoxicating  drinks;  for 
yet  my  recoUectiops  do  not  enable  it  is  well  known  that  adulterations, 
me  certainly  to  say  that  the  destruo-  quite  beyond  the  pure  liquors,  create 
tion  clause,  in  distinction  from  the  the  physical  conditions  which  impel 
simple  forfeiture  of  the  liquor,  was  to  drunkennesa  Nothing  is  more 
inserted  by  way  of  compromise  be-  completely  within  the  sphere  of  leg- 
tween  conflicting  viewa  I  cannot  islation  than  such  laws;  all  honest 
call  to  memory  a  time  when  I  did  not  interests  cry  out  for  them;  and  men 
think  of  it  as  indicated  in  the  text  who  will  not  lend  their  influence  to 
But  the  other  part  of  what  the  text  their  enactment  should  not  complain 
disapproves  1  certainly  did  believe  in  of  others,  who  object  to  a  departure 
then.  At  the  time  of  this  writing,  I  of  legislation  from  its  rightful  juris- 
coimt  about  thirty-five  years  during  diction.  Again,  the  right  of  self- 
which  I  have  been  observing  and  at  ruin  —  or,  as  applied  to  this  question, 
intervals  thinking  upon  the  subject,  to  drink  either  moderately  or  to  de- 
The  change  of  opinion  has  been  slow,  struction  —  may,  like  the  beneficent 
and  especially  was  it  long  in  passing  rights,  and  even  more  than  they, 
the  region  of  doubt.  Whether  or  not  be  justly  regulated  by  legislation, 
the  result  stated  in  the  text  is  right,  Men,  for  example,  may  be  restrained 
I  believe  it  to  be,  and  on  it  I  am  will-  from  congregating  and  enticing  each 
ing  to  rest  But  why  say  anything  other  to  evil  ways,  and  nothing  is 
on  the  subject?  I  certainly  would  more  completely  within  the  sphere 
not  cast  obstructions  in  the  way  of  of  legislation  than  to  forbid  and  pun- 
the  hosts  of  earnest  men  and  women,  ish  all  public  tippling  and  li(iuor  nui- 
who,  guided  by  such  light  as  they  sauces  and  whatever  leads  thereta 
have,  are  disinterestedly  laboring  to  Beyond  this,  if  they  who  do  not  ap- 
banish  drunkenness  with  its  enor-  prove  of  the  popular  temperance 
mous  evils  from  the  country.  But  measures  of  the  past  will  do  what 
it  is  useless  to  remove  one  wrong  by  their  own  judgments  will  on  reflec- 
ordaining  another.  No  legislation,  tion  dictate,— namely,  discourage 
founded  on  unsound  principles,  can  and  refrain  from  aU  mere  social 
accomplish  a  permanent  good,  what-  drinking,  and  take,and  offer  to  others, 
ever  be  the  present  seeming.  The  intoxicating  drinks  simply  as  they 
drinks  which  a  minority  of  the  peo-  do  cold  water,  beef  steak,  and  physic, 
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11.  The  CoNSTiTUTioNALnT  OF  THIS  Legislation,  and  fubtheb 

OF  ITS  Forms. 

§  989.  Distinction  as  to  constitutional. —  Though  a  statute 
should  be  found  to  be  in  conflict  with  sound  principles  of  legis- 
lation as  just  explained,  the  consequence  does  not  necessarily 
follow  that  it  is  unconstitutional  or  otherwise  void.  Our  con- 
stitutions have  withheld  from  the  legislative  bodies  certain 
specified  functions,^  but  they  have  no  broad  terms  in  negation 
of  the  power  to  violate  correct  principles  of  legislation.  Hence, 
In  general,  a  legislature  can  effectively  do  whatever  the  consti- 
tution does  not  by  its  words  or  their  interpreted  effect  forbid.' 
Now, — 

Doctrine  as  to  constitutionaly  defined. —  It  being  a  legislative 
function  to  regulate  the  public  order,  and  to  provide  punish- 
ments for  all  violations  of  the  regulations,  the  legislative  body 
has  of  necessity  the  riglit  and  duty  to  judge  of  what  the  public 
order  should  be,  and  what  specific  regulations  will  comport 
with  sound  principles  and  what  will  not;  and  there  is  no  other 
power  with  jurisdiction  to  revise  and  reverse  the  decision. 
Hence  whatever  the  legislature  ordains  on  this  subject  is  con- 
stitutional, unless  found  to  be  in  conflict  with  some  specific 
provision  of  the  constitution  of  the  state  or  of  the  United 
States.    As  to  which, — 

§  990.  United  States  constttntton  —  (Police  power). —  The 
police  power  of  the  sljates  is  always  held  to  be  within  their  con- 
trol, not  subject  to  interference  from  the  national  government.' 
This  power  "  extends,''  in  the  words  of  Bradley,  J., "  to  the  pro- 
tection of  the  lives,  health  and  property  of  the  citizens,  and  to 
the  preservation  of  good  order  and  the  public  morals."  *  It 
therefore  includes  the  regulation  or  prohibition  of  the  sale  of 

to  supply  an  admitted  need,—  the  later,  wiU  be  avenged.    When  it  is 
future  generations  wUI  not  grow  up  ordinary  food,  the  result  is  a  dyspep- 
with  BO  much  craTing  for  pure  and  tic;  when  it  is  intoxicating  drink, 
unadulterated  liquors  as  will  produce  the  product  is  a  drunkard, 
anything  like  the  drunkenness  we  ^  Ante,  %dSet  seq, 
n  ow  witnesa   Every  man  knows  that  '  Ante,  §§  88-41. 
the  stomach  is  the  laboratory  of  the  >  New  York  v,  Miln,  11  Pet  102, 182; 
physical  system.   And  to  put  into  it»  Conway  v.  Taylor,  1  Black,  608;  U.  S. 
whenever  one  meets  a  friend,  or  at  v.  Dewitt,  9  Wall  41;  Thorpe  v.  Rut- 
other  times  when  it  or  the  system  land,  eta  R.  R.  Ckx,27  Vt  140,  [62  Am. 
does  not  call,  anything,  in  itself  good  D.  625.] 

or  bad,  is  a  wrong,  which,  sooner  or  *  Beer  Ca  v,  Massachusetts^  97  U.  & 
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intoxicating  drinks;  {facing  the  subject  within  the  jorisdietion 
of  the  states,  to  the  exclusion  of  the  United  States.^  At  the 
same  time,  a  state  cannot  exercise  this  right  in  a  way  conflict- 
ing with  any  superior  function  of  the  general  government. 
Hence  — 

NonAmported  and .  imported  liquors, —  White  this  doctrine 
applies  in  full  force  to  domestic  liquors,  and  to  foreign  after 
leaving  the  importer's  possession,  it  ifi  conceded,  yet  perhaps 
not  conclusively  adjudged,  that,  if  congress  imposes  a  duty  on 
the  impoartation  of  foreign  liquors,  a  state  cannot  punish  the 
sale  of  them  ii^  the  original  packages  and  in  the  hands  of  the 
original  importers.    But  this  is  the  limit  of  the  exception;' 

25,  83;  [Harrison  u  &,,  91  Ala.  63, 10  this  note:  Foster  v.  Kansas*  112  U.  S. 
a  R  SO;  Tinker  tn  &,  96  Ala.  116, 11  201 ;  Crawley  v.  Christensen,  137  U.  S. 
a  B.  88a]  86»  11  a  Ct  IS;  Crutoher  ti  Railway 
iIcL;  Bartemejervt.  Iowa»  18  WaU.  Ca,  141  U.  a  47, 11  a  Q  851;  Bren- 
129;  a  VL  Lovell,  47  Vt  493;  Cool  v.  nan  v.  City,  oto,  153  U.  a  289, 14  a  C. 
Certain  Intoxicating  Liquors,  115  651;  WaUing  v.  Michigan,  116  U.  a 
Mass.  158;  Fell  tx  a,  42  Md  71,  [20  446.  See  also  P.,  Binefold  u  Murray, 
Am.  B.  88;]  Prohibitory  Amendment  149  N.  Y.  867,  82  L.  R.  A.  844;  a  v. 
Cases,  24  Kan.  700;  Ex  parte  Marsh-  Gerhardt^  145  Ind  439, 88  L.  R  A.  813; 
all,  64  Ala.  266;  [Com.  v.  Fowler,  96  Wright  v.  Newark  Corners,  59  N.  J.  L. 
Ky.  166,  33  L.  R.  A.  889;  Burnside  v.  858,  37  L^  R.  A.  292.  But  a  statute 
Lincoln  Ca,  86  Ky.  423,  6  a  W.  R  pvoviding  that  no  person  without  a 
276;  Welsh  v,  a,  126  Ind.  71, 25  N.  £.  state  license  shaU  ''keep  in  his  po» 
R883;  City  of  Indianapolis  0.  Bieler,  session  for  another  spirituous  liq- 
188  Lid.  30,  36  N.  K  R  857;  Wood-  uors*'  is  unconstitutional  a  u  Gil- 
ford u  Hamilt<Hi,  189  Lid.  485,  89  N.  man,  88  W.  Va.  146^  6  I^  R  A.  847,  Itk 
R  R  47;  Knowltoa  v,  Doherty,  87  a  £.  R  288. 

Me  518^  83  AtL  R  18;  Kuhn  t7.  De-       >Tbe  License  Cases,  5  How.  (U.  av 

troit,  70  Mich.  534,  38  N.  W.  R  470;  604  (including  Thurlow  v,  Maasachu- 

Fragessa  u  Gray,  73  Md.  250,  20  Atl  setts,  5  How.  (U.  a)  504;  Fletoher  v. 

R  905,  9  L.  R  A.  780;  Arrowsmith  v.  Rhode  Island,  6  How.  (U.  a)  504);  a 

Hamering,  39  Ohio  St  573;  i2e  Boyle^  v.  Robinson,  49  Me.  285,  287;  a  v. 

190  Pa.  St.  577,  42  AtL  R  1025.    It  is  Shapleigh,   27    Ma  344;    Brown   v. 

not  a  valid  exercise  of  police  power  Maryland,  12  Wheat.  419;  IngersoU 

to  deny  to  a  saloon-keeper  the  right  v.  Skinner,  1  Denio^  540;  Com.  t\ 

to  register  as  a  voter  as  a  means  of  Blackington,  24  Pick.  352;  City  Coun- 

enforcing  liquor  law.    Smiths  a,  90  oil  v.  Ahrens,  4  Strob.  241;  Com.  v. 

Ga.  133, 15  a  £.  R  682;  Goodman  v.  Kimball,  24  Pick.  859,  [85  Am.  D.  32G;1 

a,  90  Ga.  137, 15  a  E.  R  68a    It  is  Smith  v.  P.,  1  Park.  Cr.  583;  P.  r. 

competent  for  legislature  to  say  that  Quant,  2  Park.  Cr.  410;  Wynhammei 

beverage  containing  more  than  one  v.  P.,  20  Barb.  567;  Bradford  u  Ste- 

per  cent  alcohol  shall  be  deemed  in-  vens,  10  Gray,  879;  Hi  l son  v,  Lott, 

toxicating.    Com.  «.  Brelsford,  161  40  Ala.  128;  Tieman  t;;.  Rinker,  102 

Mass.  61,  36  N.  E.  R  677.  The  follow-  U.  a  123;  a  v.  Allmond,  2  Houst  612. 
ing  federal  cases  are  cited  also  to 

630 


OH.  LfT.]  UQUOB  SELIXBG  —  THE  LAW.  [§  990. 

and  it  has  even  been  adjudged  in  a  state  tribunal,  it  would 
seem  correctly,  that  the  importer  may  be  punished  by  the  state 
laWy  if,  while  yet  he  has  not  broken  the  original  packages,  he 
holds  them  with  the  intent  to  break  them,  and  then  to  sell  in 
quantities  less  than  a  package.^  In  reason,  the  questions  con- 
sidered in  this  paragraph  should  depend  somewhat  on  the 
terms  of  the  United  States  statute.  Doubtless  the  power  of 
congress  to  regulate  commerce,  given  by  the  constitution,  in- 
cludes the  jurisdiction  to  determine  what  articles  may  be  im- 
ported; so  that  a  state  cannot  forbid  a  sale  of  the  origiiial  and 
unbroken  packages,  by  the  original  importer,  within  its  bor- 
ders. But,  as  mere  taxation  does  not  imply  a  license,'  the  mere 
imposition  of  a  duty,  and  no  more,  is  not  such  an  authority  to 
import  as  should  be  construed  to  take  from  any  state  the  same 
right  to  regulate  or  restrain  the  sale  of  the  article  which  it 
would  have  if  it  were  a  d<»nestic  manufacture.  Should  this 
view  be  adopted,  still  it  would  not  entitle  the  state  to  prohibit 
the  transportation  of  the  imported  packages  through  its  terri- 
tory to  another  state  for  sale.  Practically,  of  late,  the  state 
statute  commonly  makes  the  exception  in  favor  of  imported 
liquors  in  such  form  as  the  legislative  body  deems  correct;  and 
this  will  be  controlling  though  it  should  concede  more  than 
necessary  to  the  importer.'  But  when  the  state  statute  has  not 
the  exception  in  terms,  it  and  the  constitution  of  the  United 
States  are  construed  together,  and  the  latter  creates  whatever 
exception  the  courts  deem  it  to  require.^ 

1 8.  V.  BlaokweU,  69  H&  65(1    The  on  this  subject,  and  would  seem  to 

terms  of  the  Massaohusetts  statute  warrant  a  very  extended  reference, 

of  1869  rendered  this  lawful    Rich-  As,  however,  the  cases  herein  specially 

ards  V.  Woodward,  1 18  Masa  285^  referred  to  should  themseWes  be  read 

^P08t,  §  991;  Toungblood  u  Sex-  fcnra  comprehensive  understanding 

ton,  82  Mioh.  406,  [20  Am.  R  664.]  of  the  questions  involved,  only  their 

SRiohardsu  Woodward,  118  Masa  main  features  will  be  stated,  and 

286,  compared  with  S.  v,  BlackweU,  chronological  reference  made,  so  we 

65  Me.  666;    Goul    v,  Edwards,  12  may  understand  how  the  legislation 

Oush.  187;  Jones  v.  Hard,  82  Vt  481.  came  to  be  enacted  or  was  influenoed 

^Ante,  gg  82,  86,  89, 90.  See  Hinson  so  to  be.    In  Mugler  u  Kansas,  123 

V.  Lott^  40  Ala.  12a  U.  &  628,  the  fullest  recognition  of 

pLiegislaticm  both  federal  and  state  the  right  of  the  state,  by  virtue  of  its 

and  decisions  ainoe  the  former  edi-  police  power,  to  prohibit,  r^ulate  or 

tion  of  this  work  appeared,  within  restrict  in  its  limits  manufacture, 

the  scope  of  tlie  author's  text,  have  sale  and  use  of  intoxicating  liquors 

greatly  added  to  the  body  of  the  law  and  to  abate,  as  a  nuisance,  property 
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§  990a,  With  Indian  tribes.— The  power  "to  regulate  com- 
merce" extends  to  that  "with  the  Indian  tribes."*  Under 
which  power  congress  may  forbid  the  introduction  of  spiritu- 

used  in  illegal  manufacture  or  traffic,  subject  to  the  operation  and  effect  of 
is  announced,  the  power  of  the  state  the  laws  of  such  state  or  territory, 
being  said  to  be  plenary.  In  Kidd  u  enacted  in  the  exercise  of  its  police 
Pearson,  128  U.  S.  1,  it  was  ruled  that  power,  to  the  same  extent  and  in  the 
manufacture,  though  only  for  expor-  same  manner  as  though  such  liquids 
tation  beyond  the  limits  of  the  state,  and  liquors  had  been  produced  in 
did  not  come  under  the  shelter  of  such  state  or  territory,  and  shaU  not 
the  interstate  commerce  clause  of  be  exempt  therefrom  by  reason  of 
the  constitution,  but  prohibiting  not-  being  introduced  therein  in  original 
withstanding  such  an  intent^  was  an  packages  or  otherwisa'*  Within  a 
enactment  within  the  state's  police  few  days  after  this  law  was  passed 
power.  In  the  case  of  Vance  v.  Van-  a  prosecution  was  begun  in  the  state 
deroook  Ca,  170  U.  S.  488,  hereafter  of  Kansas  under  its  prohibitory  liq- 
more  extensively  referred  to,  the  epit-  uor  law,  against  Charles  A.  Bahrer, 
ome  of  federal  decision  on  this  sub-  for  a  sale  of  liquor,  and  upon  oonvic- 
ject  is  carefully  expressed.  In  Bow-  tion  he  sued  out  a  writ  of  habeas 
man  v.  Chicago  &  Northwestern  Ry.  corpus  and  the  case  is  reported  as  In 
Ca,  125  U.  a  465,  an  Iowa  statute  re  Rahrer,  140  U.  S.  545.  The  stipu- 
forbiddiugthe  bringing  into  the  state,  lated  facts  show  that  the  law  under 
by  common  carriers  or  otherwise,  of  which  the  conviction  was  obtained 
any  intoxicating  liquors,  was  held  to  was  passed  prior  to  the  act  of  con- 
be  unconstitutional  as  repugnant  to  gress,  and  that  the  sale  was  an  ori^ 
said  interstate  commerce  clauscu  inal  package  of  liquor  shipped  into 
This  case  was  followed  by  that  of  the  state  prior  to  the  act  of  congress 
Leisy  t\  Hardin,  185  U.  S.  100,  which  becoming  a  law.  The  conviction  was 
held  that  the  protection  of  that  clause  sustained,  the  court  holding  that  the 
extended  to  delivery  to,  and  sale  by,  act  of  congress  was  constitutional 
the  importer  in  original  or  unbroken  and  brought  the  former  invalid  law 
packages,  the  police  power  of  the  into  force  and  effect  In  the  later 
state  only  attaching  to  liquors  (in  case  of  Rhodes  v.  Iowa,  170  U.  &  413, 
said  case  deemed  articles  of  com-  42  L.  ed.  1088.  the  decision  in  S.  v. 
merce  just  as  other  commodities  of  Rhodes,  00  Iowa,  496, 58  N.  W.  R.  887, 
trade  under  said  clause)  when  the  ar-  24  L.  R  A.  245,  was  reversed,  the  case 
tides  became  commingled  with  the  turning  upon  the  words  in  the  act  of 
general  mass  of  property  in  the  state,  congress  **  upon  arrival  in  such  state 
Soon  after  the  rendition  of  this  de-  or  territory.*'  The  reversing  court 
cision,  what  is  known  as  the  Wilson  held  that  these  words  included  a  de- 
bill  was,  on  August  8,  1890,  enacted  livery  at  destination  to  the  consignee, 
by  congress.  It  provided  that  "all  and  that  all  intermediate  acts  were 
fermented,  distilled  or  other  intoxi-  within  the  shelter  of  the  interstate 
eating  liquors  or  liquids  transported  commerce  clause;  the  lower  court 
into  any  state  or  territory,  or  remain-  being  expressly  reversed  in  holding 
ing  therein  for  use,  consumption,  that  a  removal  from  a  station  plat- 
sale  or  storage  therein,  shall  upon  form  to  the  warehouse  was  unlawful 
arrival  in  such  state  or  territory  be  because  the  state  law  forbade  any 

iConst  U.  a,  art  I,§a 
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OQS  liquors  into  the  Indian  country  and  contiguous  territory.^ 
And  — 

§  990b.  Interstate  commerce. —  Probably  congress,  under 
the  power  to  regulate  commerce  between  the  states,  can  re- 
strain liquor-selling  on  the  vehicles  which  bear  it.  However 
this  may  be,  it  has  been  held  that  a  steamboat,  in  transit  be- 
tween states,  is  not  so  far  within  the  jurisdiction  of  an  inter- 
mediate state  as  to  render  taxable  by  its  laws  the  selling  of 

transportation  **  from  one  place  to  amounting  to  an  unjust  discrimina- 
another."  Again,  the  construction  tion  against  liquors,  the  products  of 
and  effect  of  the  Wilson  biU  came  other  states,  they  were  void.  The 
before  the  United  States  supreme  law  having  been  amended  to  exclude 
court  in  cases  arising  upon  the  state  the  discriminatoiy  features  pro- 
dispensary  law  of  South  Carolina  en-  nounoed  unconstitutional  and  by 
acted  in  1895.  Donald  v.  Scott,  165  permitting  shipments  to  residents 
U.  &  68,  41  L.  ed.  633.  Without  at-  for  their  own  use  but  under  certain 
tempting  to  state  the  substance  and  .  regulations  and  restrictions,  the  lat- 
effect  of  that  law,  which  is  set  forth  ter  case  sustained  the  law  as  a  right- 
tn  extenso  in  the  report  of  this  case,  ful  enactment  under  the  police  power 
the  ruling  of  the  court  was  that  inas-  of  the  state,  except  that  the  regula- 
much  as  the  dispensary  law  itself  tions  and  restrictions  in  respect  to 
recognized  the  manufacture,  sale  shipments  to  residents  for  their  own 
and  use  of  intoxicating  liquors  as  use  were  held  void.  The  right  of 
lawful,  and  did  not  purport  to  forbid  the  state  to  forbid  sale  by  the  im- 
importation,  manufacture,  sale  and  porter  in  any  other  manner  than  the 
use  of  such  articles  as  detrimental  to  dispensary  law  prescribed^  viz.,  only 
the  welfare  of  the  state  or  the  health  to  state  officers,  was  expressly  up- 
and  morals  of  its  citizens,  it  did  not  held,  and  in  so  ruling  it  also  was 
come  within  the  scope  of  the  Wilson  held  that  the  state  law  in  forbidding 
bill,  and  not  being  an  inspection  law  sale  by  the  importer  did  come 
it  was  an  unlawful  interference  with  ''within  the  scope*'  of  the  Wilson 
interstate  commerce,  as  it  discrimi-  bill,  caUed  the  permissive  act  of  con- 
nated  against  imported  liquors,  which  gress.  The  cases  cited  in  this  note 
were  recognized  by  the  state  as  law-  themselves  refer  to  aU  the  adjudica- 
ful  articles  of  commerce^  In  the  tions  of  the  United  States  supreme 
subsequent  case  of  Vance  v,  Yander-  court  on  this  subject,  citing  them 
cook  Ca,  170  U.  S.  438,  the  scope  and  expressly  and  discussing  their  effect, 
effect  of  the  Donald-Scott  case  was  or  by  stating  the  uniform  doctrine 
a  matter  of  dissent,  the  majority  of  held.] 

the  court  holding  that  all  that  was  ^  Crim.  Law,  I,  §  154;  U.  8.  v.  Forty- 
decided  was  that  the  state  law,  so  far  three  Gallons  of  Whiskey,  93  U.  8. 
as  it  forbade  the  sending  of  intoxi-  18a  See  U.  S.  v.  Garr,  2  Mont.  234; 
eating  liquor  from  one  state  to  an-  [Sarels  v.  U.  8.,  152  U.  a  870, 14  a  Ct 
other  for  the  use  of  the  person  to  720;  Anheuser-Busch  Brg.  As8*n  v, 
whom  it  was  shipped,  was  repugnant  Bond,  18  C.  CL  A.  665,  66  Fed.  R.  658; 
to  the  interstate  commerce  clause  of  Terr.  v.  Guyot,  9  Mont  46,  22  Pac.  R. 
the  constitution,  and  because  of  par-  184;  U.  a  i^  Cohn,  62  a  W.  R  Sa] 
ticular  provisions  in  the  state  law 
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liquor  oa  board.^  Nor  caa  a  vendor  of  liquors  in  a  state  be 
sabjected  to  a  higher  tax  on  imported  liqaors,  or  those  from 
another  state,  than  for  tbose  of  home  manufacture.' 

§991.  National  taxation. —  The  power  of  congress  to  derive 
a  revenue  from  the  business  of  the  country  gives  it  a  jurisdic- 
tion to  tax  the  selling  of  intoxicating  liquors.'  But  tJie  stat- 
utes which  we  once  had  expressly  reserved  to  the  states  their 
former  rights  of  restraint ;  and  so  they  were  held  to  furnish  no 
protection  to  the  violators  of  the  state  laws,  leaving  open  the 
question  how  it  would  be  in  the  absence  of  such  a  clause.^  Still 
it  has  been  deemed,  and  it  would  seem  justly,  that  a  tax  on  a 
business  is  neither  a  license  nor  an  approval  of  it;'  and  it 
wonld  be  startling  to  say  that  congress  could,  if  it  chose,  license, 
under  the  name  of  taxing,  liquor-selling  in  the  states  in  defi- 
ance of  state  laws. 

§  99ia.  Fourteenth  amendment. — The  fourteenth  amend- 
ment of  the  national  constitution,  forbidding  the  states  to 
^^  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,"  is  not  infringed  by  state  laws  against  the  selling  of 
intoxicating  liquor.*' 

la  V.  Frappart,  81  La.  Ad.  840.  hrook,  10  Allen,  200;  Com.  u  Eeenan. 
**For  the  reason,"  said  Spenoer,  J.,  11  Allen,  S02;  &  v,  Carney,  SO  Iowa, 
''that  a  boat  plying  upon  navigable  82;  &  tn  Stutz.  20  Iowa,  488;  a  u 
waters  between  different  states  can-  Baoghman,  20  Iowa,  407;  Com.  v, 
not  be  considered  as  doing  or  con-  O'Donnell,  8  Allen,  548;  a  v.  Mo- 
ducting  a  business  at  each  and  every  Cleary,  17  Iowa,  44;  Blook  v.  Jaokson- 
point  where  she  touches,  so  as  to  be-  ville,  80  ILL  801;  Com.  v.  Thomiley,  6 
oome  subject  to  taxation  at  each  -Allen,  445;  Com.  v,  Casey,  12  AUen, 
of  said  point&  Such  a  proposition  214;  [a  n  Lillard,  78  Ma  136;  a  v. 
would  give  the  local  authorities  Downs,  116  N.  a  1064,  21  a  EL  B.  688; 
power  not  only  to  regulate  but  to  de-  i26  Jordan,  40  Fed.  R  288;  Terr.,  Mc- 
stroy  commerce  between  the  states;  Mabar  v.  O'Connor,  5  Dak.  897,  8  L 
which  power,  by  the  constitution,  be-  "SL  A.  855,  41  N.  W.  R  746.] 
longs  exclusively  to  congre8&"  Page  ^Youngblood  v.  Sexton,  82  Mich. 
841.  406,  [20  Am.  R  654.] 

^Tieman  v.  Rinker.  102  U.  a  128;       •Bartemeyer  v.  Iowa,  18  W%XL  129; 

a  V.  Marsh,  87  Ark.  856i    But  see  a  «.  Stanton's  Liquors,  88  Conn.  28a 

Davis  V,  Dashiel,  Phillips  (N.  C),  114  Compare  ante,  §804;  [a  v.  Deschamp, 

See  Reynolds  v,  Qeary,  26  Conn.  170;  68  Ark.  400,  14  a  W.  R  653;  Welch 

post,  g  1080;  [Powell  v.  a,  60  Ala.  10;  «.  McKane,  55  Conn.  25,  10  AtL  R 

McCreary  v.  a,  78  Ala.  480.]  168;  Butler  «.  a,  89  Gx  821, 15  a  E. 

•U.  a  V.  Prussing,  2  Bia  844  R  763;  Haggard  tn  Stehlin,  187  Ind. 

*McGuire  v.  Com..  8  Wall.  887;  Li-  48,  29  N.  R  R  1078,  22  L.  R  A.  577; 

oonse  Tax  Cases,  5  Wall  462;  Pervear  Shea  v.  Muncie,  148  Ind.  14  46  N.  R 

u  Com.,  5  Wall  475;  Com.  v.  Hoi-  R  188;  Darnells  u  a,  150  Ind.  348,  50 
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CH.  LV.]  IJQUOB  SELLINO  —  THS  JJlW.  [§  992. 

§  992.  Under  state  constitutions. —  Yarioos  statates  in  the 
states,  restraining  the  sale  of  intoxicating  drinks,  have  been 
adjudged  to  violate  the  state  constitution,  because  ordaining  a 
procedure  antagonistic  to  constitutional  guarantees,^  or  because 
ineffectually  enacted,^  or  for  some  other  like  reason.'  But,  aside 
from  exceptions  like  these,  the  restraining  and  regulating  en- 
actments under  consideration  are  uniformly  held  to  be  no 
infringement  of  our  state  constitutions  as  ordinarily  drawn/ 
Even  — 

N.  R  R.  74;  Decie  v.  Brown,  167  Mass.  69  Ind.  1S3;  Albreoht  u  a,  8  Tex.  Ap^ 

200,  45  N.  £.  R.  765;  Woolcott  v.  216,  [84  Am.  B.  737.]    See  ante,  §  86. 

Judge,  eta,  112  Mich.  811;  Sherlock  'Yazoo  City  v.  a,  48  Miss.  440;  At- 

V.  Stuart,  96  Mich.  198,  55  N.  W.  R.  kins  v.  Randolph,  81  Vt  226. 

845;  a  V.  ShorteU,  98  Mo.  128, 5  a  W.  «  Lodano  v,  a,  25  Ala.  64;  Bancroft 

R.  691;  a  u  Considine,  16  Wash.  358,  v.  Dumas,  21  Yt  456;  Pierce  v.  a,  18 

47  Pac.  R.  755;  a  u  Lindgrove,  1  N.  H.  536,  571;  a  v.  Smith,  22  Vt  74; 

Kan.  Ap^  51,  41  Paa  R.  688;  Crowley  a  v.  Moore,  14  N.  H.  451;  Lunt*sCaae^ 

V,  Ghrifltensen,  187  U.  a  86,  11  a  Q  6  Greenl  412;  Austin  v.  a,  10  Ma  591; 

13;  Jacobs'  Pharmacy  v.  Atlanta,  89  Dorman  v.  a,  84  Ala.  216;  Com.  v. 

Fed.  R  244;  Powell  u  a,  69  Ala  10;  Kendall,  12  Cush.  414;  Com.  v.  Burd- 

McCreary  v,  a,  78  Ala.  480;  P.  t\  ing,  12  Cush.  506;  Our  House  y.  a,  4 

Bray,  105  Cal  844,  88  Paa  R.  781;  Greene  (Iowa),  172;  Zumhoff  k  a,  4 

Swift   VL  P.,  162  IlL  584;  Cairo  t7.  Greene  (Iowa),  526;  Mason  v.  Lcjicas- 

Feuchter,  159  IlL  155.]  ter,  4  Bush,  406;  Falmouth  v.  Wat- 

1  Fisher  u.  McGlrr,  1  Gray,  1,  [61  son,  5  Bush,  660;  Napier  v.  Hodges, 

Am.  D.  881 ;]  P.  v,  Toynbee,  2  Park.  Cr.  31  Tex.  287 ;  a  v.  Searcy,  20  Ma  489 ; 

829,  2  Park.  Cr.  490,  8  Kern.  878;  P.  tn  a  v.  Gumey,  87  Me.  156,  [58  Am.  D. 

Wynehamer,  2  Park.  Cr.  877,  2  Park.  782;]   Jonee  v.  P.,  14  III  196;  a  v, 

Cr.  421, 8  Kern.  878;  Greene  v,  James,  Clark,  8  Fost  (N.  H.)  176,  [61  Am.  D. 

2  Curt  C.  C.  187;  S.  v.  Snow,  3 R.  L  64;  611J;  Heisembrittle  v.  City  Council, 

Hibbard  v.  P.,  4  Mich.  125.    See  P.  v.  2  McMuL  238;  P.  v.  Hawley,  3  Mich. 

Fisher,  2  Park.  Cr.  402;  In  re  Powers,  830;  Brown  v.  Maryland,  12  Wheat. 

25  Vt  261;  Lincoln  v.  Smith,  27  Vt  419;  Bode  v.  a,  7  Gill,  826;  Smith  v. 

328;   a  V.  Prescott»  27  Vt  194;  a  u  Adrian,  1  Mich.  495;   S.  v.  Muse,  4 

Robinson,  19  Tex.  478;  P.  v.  Lawton,  Dev.  &  Bat  319;  Miller  v,  a,  8  Ohio 

30  Mich.  886;  Koemer  v.  Oberiy,  56  St  475;   City  Council  v.  Ahrens,  4 

Ind.  284,  [26  Am.  R.  84]    Of  course,  Strob.  241;  Com.  v,  Kimball,  24  Pick, 

various  objections  of  this  sort  have  859,  [35  Am.  D.  826  ;J  Fisher  v.  Mc- 

been   overruled.    Van   Swartow  v,  Girr,  1  Gray,  1 ;  Smith  v.  P.,  1  Park. 

Com.,  24  Pa.  St  181;  a  u  Cimning-  Cr.  583;  P.  v.  Quant»  2  Park.  Cr.  410; 

ham,  25  ConiL  195;  P.  v.  McCarthy,  Langley  v.  Ergensinger,  8  Mich.  314; 

45  How.  Pr.  97.  8.  v.  Snow,  8  R.  L  64;  a  u  Peckham,  3 

2 Parker  v.  Com.,  6  Pa.  St  607,  [47  R.  L  289;  Com.  v.  C\a;pp,  5  Gray,  97; 

Am.  D.  480.]    In  the  following  cases  Com.  v.  Hitchings,  5  Gray,  482;  Com. 

the  statute  was  sustained  against  ob-  ti.  Pomeroy,  5  Gray,  486,  note;  Keller 

jections  of  this  sort:  Parkinson  t\  S.,  v,  a,  11  Md.  525,  [69  Am.  D.  226;]  P. 

14  Md.  184,  [74  Am.  D.  522;]  a  v.  v.  Gallagher,  4  Mich.  244;  S.  v,  Bren- 

Thompson,  2  Kan.  432;  O'Kane  v,  a,  nan's  Liquors,  25  Conn.  278;   a  v. 

635 


%  992a.']                OFFENSES  MOBE  PUSELY  STATUTOBT.  [bOOE  TI. 

§  992a.  After  license. —  A  license,  however  formally  and 
lawfully  granted,  will  not  protect  sales  made  in  violation  of  a 
subsequent  statute.  One  legislature  cannot  bargain  away  the 
police  power  of  the  state  so  as  to  bind  another;*  nor  is  the 
license  a  contract,  nor  yet  has  the  licensee  any  vested  rights 
thereunder.* 

Wheeler,  26  Conn.  290:  Perdue  v,  aee,  for  illustrative  points,  Washing- 

Ellis,  18  Ga.  586;  Bepley  v,  a,  4  Ind.  ton  v.  a,  8  Eng.  752;  Mabry  v.  Tar- 

264,  [58  Am.  D.  628;]  Germania  v,  &,,  ver,  1  Humph.  94;  P.  v,  Jenkins,  1 

7  Md.  1;  Gutzweller  v.  P.,  14  IlL  142;  Hill  (N.  Y.),  469;  P.  v.  Roe,  1  HiU 

Fell  V.  a.  42  Md.  71,  [20  Aul  R.  88;]  (N.  Y.\  470;  a  v.  Bock,  9  Tex.  86a 

a  tn  Hardy,  7  Neb.  877;  auRead,12  But  see  P.  v.  Toynbee,  and  P.  «l  Wyne- 

R.  L137;  Reynolds  u  Geary,  26  Conn,  hamer,  supra.    [Ex  parte  Christen- 

179;  Trammell  v.  County  Judge,  87  son,  85  CaL  208,  24  Paa  R.  747;  Ex 

Ark.  874;  MoKinney  v.  Salem,  77  Ind.  parte  Felchin,  96  CaL  860,  81  Pac.  R. 

218;  a  V.  Winstrand,  87  Iowa,  110;  224;  Foster  v.  Com'rs,  102  CaL  483, 

Groesch  u  a,  42  Ind.  647;  AUen  o.  a,  41  Am.  St  R.  194  37  Paa  R.  763;  Ex 

62  Ind.  486  (the  decisions  in  this  state  parte  Stephens,  114  CaL  278,  46  Paa 

seem  a  little  contradictory,  as  see  R.  86:  Baeumel  v.  a,  26  Fla.  71,  7  a 

Beebe  V.  a,  6  Ind.  501,  [68  Aul  D.  891:]  R.  871;  Fresse  v.  a,  28  Fla.  267, 2  a  R. 

O'Daily  v.  a,  9  Ind.  494;  Crossinger  1;  Crabb  v.  a,  88  Ga.  584^  15  a  R  R. 

V.  a,  9  Ind.  557;  a  v.  Adamson,  14  455;  Knight  v.  a,  88  Ga.  589, 15  a  K 

Ind.  296;  Thomassonu  a,  15  Ind.  449;  R.  457;  a  v.  Gerhardt,  145  Ind.  473; 

Holmes  v.  Welch,  12  Ind.  655;  Coul-  Ritchie  v.  Zalesky,98  Iowa,  589;  an 

son  V.  Cass,  12  Ind.  558;  Meshmeier  Strieker,  58  Iowa,  529,  12  N.  W.  R. 

V.  a,  11  Ind.  482;  Cassel  v.  Scott,  17  488;   Brown    v.  Hart,  97   Ky.  282; 

Ind.  514;  Lauer  v.  a,  22  Ind.  461;  Stickrod  t7.  Com.,  86  Ky.  285,  5  a  W. 

Reams  n  a,  23  Ind.  Ill);  Block  v.  R.  580;  Saarles  v.  Com.,  88  Ky.  427; 

a,  66  Ala.  493;  Harris  «.  a,  4  Tex.  MoRae  v.  Roberts,  87  Md.  288;  Keifer 

Ap.  131;  Tonella  v.  a,  4  Tex.  Ap.  325;  v.  a,  87  Md.  562;  Decie  v.  Brown,  167 

Carr  v.  a,  5  Tex.  Ap.  153;  Kramer  u  Masa  290;  Lynch  v.  Murphy,  119  Ma 

Marks,  64  Pa.  St  151;  S.  v.  Luding-  163,  24  a  W.  R.  774;  Allentown  v. 

ton,  83  Wis.  107;  Stanton  v.  Simpson,  Gross,  132  Pa.  St  819, 19  AtL  K  269.] 

48  Vt  628;  Rohrbacher  v.  Jackson,  ^  Beer  Ca  v.  Massachusetts,  97  U.  S. 

51  Misa  735;  Myers  v.  P.,  67  la  508;  25,  83;  [S.  v.  Gerhardt,  145  Ind.  489, 

Higgins  V.  P.,  69  IlL  11;  a  u  Morgan,  83  L.  R  A.  318;  E[resser  v.  Lyman, 

40  Conn.  44;  a  u  Joyner,  81  N.  Q  74  ,Fed.  R.  765;  Sharp  v.  Carthage^ 

534;    a  V.  Thomas,  47   Conn.  546;  48  Ma  Ap^  26;  Kimberly  v.  Morris 

Pleuler  v.  a,  11  Neb.  547;  Intoxicat-  (Tex.  Cr.  R.),  31  a  W.  R.  809;  Voight 

ihg  Liquor  Cases,  25  Kan.  751,  [37  v.  Excise  Com'rs,  57  N.  J.  I^  858,  37 

Am.  R.  284;]  Blackwell  v.  a,  36  Ark.  L.  R.  A.  292.] 

178;  Boyd  v.  Bryant,  35  Ark,  69,  [87  sSohwuchow  v.  Chicago,  68  IlL  444; 

Am.  R.  6;]  Com.  v.  Duoey,  126  Mass.  Pleuler  v.  a,  11  Neb.  547;  Hedges  v. 

269;  Schwuchow  v,  Chicago,  68  IlL  Titus,  47  Ind.  145;  MoKinney  v.  Salem, 

444;  a  V.  AUmond,  2  Houst  612;  In  77  Ind.  218;  Fell  u  a,  42  Md.  71, 

re  Dougherty,  27  Vt  825;  a  v.  Con-  [20  Am.  R.  83;]  Calder  v.  Kurby,  5 

lin,  27  Vt  318;  Lincoln  v.  Smith,  27  Gray,  597;  Coul  v.  Brennan,  103])^u9a 

Vt  328;  GiU  v.  Parker,  81  Vt  610;  70, 71 ;  Robertson  u  a,  12 Tex.  Ap^  541; 

Bedore  v.  Newton,  54  N.  H.  117.  And  Reithmiller  v.  P.,  44  Mich.  280;  John- 
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OH.  LV.]  UQUOB  SMXINQ  —  THE  LAW.  [§  993. 

§  993.  Confiscating  liquor. — ^Misapprehensions  regarding  the 
constitutional  right  to  confiscate  liquors  kept  for  unlawful  sale 
have  obscured  a  little  some  of  the  cases,^  especially  in  New 
York.*  One  can  hardly  see  how  this  right  could  be  questioned 
where  fiines  may  be  imposed ;"  because  the  forfeiture  is  only  a 
fine,  levied  on  a  specific  article,  instead  of  the  offender's  estate 
at  large.  The  oldest  English  enactment  against  liquor-selling 
provides  for  this  forfeiture ;  •  so  that  the  levying  of  the  penalty 
on  the  specific  article  is  one  of  the  modes  of  fine  known  in  that 
fountain  of  laws  whence  our  jurisprudence  is  drawn.  And  it 
is  believed  that,  at  present,  this  right  to  inflict  the  forfeiture  of 
the  liquors  as  a  punishment,  and  even  to  confiscate  them  in 
various  circumstances  wherein  their  owner  has  committed  no 
criminal  wrong,  is  universally  conceded  by  our  courts.*  As 
to— 

son  V.  a,  8  Lea,  469,  [81  Am.  R  64a]  v.  Wynehamer,  2  Park.  Cr.  877,  2 

And  see  ante,  §  957;  post,  ^  1001;  Park.  Cr.  421,  8  Kern.  878;  Mmer  v, 

Blann  v.  a,  89  Ala.  858,  [84  Am.  D.  a,  8  Ohio  St  475. 

788;]  Emeryv.  Lowell,  127  Mass.  138;  ^P.  v.  Toynbee,  and  P.  «.  Wyne- 

Ligonier  v,  Aokerman,  46  Ind.  552,  hamer,  suprcu 

[16  AnL  R.  828;]  Reg.  v.  Vine,  Law  'Stat  12  Edw.  2,  eh.  6,  A.  D.  1818, 

B.  10  Q.  K  195;  Lehritter  t7.  a,  42  is  as  follows:  **  Also,  to  the  common 

Ind.  482;  Reed  v,  Beall,  42  Miss.  472;  profit  of  the  people,  it  is  agreed  that 

Ck>alson  v.  Harris,  43  Miss.  728,  738;  no  officer  in  city  or  in  borough,  that 

[Powell  V.  a,  69  Ala.  10;  Peyton  v.  by  reason  of  his  office  ought  to  keep 

Hot  Springs  Ca,  58  Ark.  286,  29  Am.  assizes  of  wines  and  victuals,  so  long 

&  £.  Ck)rp.  Cas.  562;  Heusen'v.  Reed  as  he  is  attendant  to  that  office,  shall 

(GaL),  58  Paa  R.  536;  Johnson  v.  P.,  not  merchandise  for  wines  nor  vict- 

6  Cola  Ap.  163;  La  Croix  v,  Com'rs,  uals,  neither  in  gross  nor  by  retaiL 

eto.,  49  Conn.  591 ;  Denehy  v.  Chi-  And  if  any  do,  and  be  thereof  con- 

c^go^  120  UL  627,  12  N.  E.  R.  227;  P.  vict,  the  merchandise  whereof  he  is 

V.  Matthews,  58  IlL  Ap.  395;  Martin  oonvict  shall  be  forfeit  to  the  king, 

V.  P.,  85  111.  Ap.  66;  Moore  v.  Indian-  and  the  third  part  thereof  shall  be 

apolis,  120  Ind.  483,  22  N.  E.  R.  424;  delivered  to  the  party  that  sued  the 

a  V,  GFerhardt,  145  Ind.  478,  44  N.  R  offender,  as  the  king's  gift"    And 

R  489,  83  L.  R  A.  818;  S.,  Kelley  v,  then  follows  a  direction  conoerning 

Bonnell,  119  Ind.  494,  21  N.  R  R  1101;  the  court  before  which  proceedings 

McHenry  v,  Salem,  77  Ind.  218;  Nel-  shall  be  had. 

son  V.  a,  17  Ind.  Ap.  403;  a  v.  Hud-  «  Crim.  Law,  I,  §g  824,  88&-635, 944; 

son,  78  Ma  802;  a  v.  Hudson,  18  Ma  Gray  v.  Kimball,  42  Me.  299;  Com.  v. 

Ap.  61 ;  Yoight  v.  Newark  Com*rs,  59  Certain   Intoxicating   Liquors,   107 

N.  J.  L.  858,  87  L.  R  A.  292.]  Masa  896;  [a  v.  O'Connor,  8  Kan.  Ap. 

1  Fisher  v,  McOirr,  1  Gray,  1,  [61  596;a  v.  Intoxicating  Liquors,  85  Me. 

Am.  D.  881;]  a  v.  Snow,  3  R.  L  64  304,  27  Atl.  R.  178;  Com.  v.  Intoxicat- 

But  see  P.  v.  Toynbee,  2  Park.  Cr.  ing  Liquors,  172  Masa  311.    In  Mich 

329,  2  Park.  Cr.  490, 1  Kern.  878;  P.  igan  it  is  held  that  to  punish  a  drug 
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§§  994-996.]      OFFBN8E8  MOSB   FUBBLT  STATirrOST.  [bOOK  VI. 

§  994.  Destroying* —  The  destraotion  of  the  liquors,  wfaea  re- 
quired by  statute,  is  equally  permissible  under  our  constitutions 
with  the  simple  forfeiture.*  Any  owner  of  property  can  dis- 
pose of  it  as  he  will.  The  ownership  of  the  liquors  vests  by 
forfeiture  in  the  state,  then  the  state  destroys  its  own.' 

§  995.  Why  I — Legislative  control  of  person  and  property. 
We  have  already  seen  something  of  the  reasons  on  which  the 
doctrines  of  this  sub-title  rest'  Both  the  volitions  of  men  and 
the  use  of  their  property  *  are,  and  in  the  nature  of  things  must 
be,  under  the  control  of  the  laws;  the  interests  of  individuals 
being  in  subjection  to  the  higher  interests  of  the  state.  The 
legislative  body,  restrained  only  by  the  written  constitution, 
has  the  jurisdiction,  from  which  there  is  no  appeal,  to  deter- 
mine what  limitations  of  the  use  of  private  property  the  public 
good  requires.  What  it  adjudges  to  be  right  must  be  accepted 
as  such  judicially;  what  it  ordains,  must  stand.*    And, — 

§  996.  manufacture. —  Within  this  doctrine,  the  legislature 
may  forbid  or  regulate  the  distillation  of  grain.  Such  restraint 
does  not  violate  the  constitutional  guaranty  that  no  person 
"  shall  be  deprived  of  life,  liberty  or  property  but  by  due  coarse 
of  law."    "  In  every  well-ordered  state,"  said  R.  W.  Walker,  J., 

gist  for  Tiolation  of  law  as  to  selling  they  shall  remain  by  the  space  of  a 

liquor  is  constitutional,  but  forfeiting  year  and  a  day,  and  then  the  houses 

his  business  for  a  second  offense  is  un-  shall  be  thrown  down  to  the  ground, 

constitutional    Luton  v.  Judge,  etc.,  the  trees  shall  be  pulled  up  by  the 

69  Mich.  610,  87  N.  W.  R  701 ;  Robin-  roots»  the  meadows  shall  be  ploughed 

son  V.  Miner,  68  Mich.  649,  87  N.  W.  up»  and  all  things  which  the  felon 

R  21.]  did  build  or  plant  shall  be  cast  down, 

iSeeFisheruMoOirr,  lOray,  1,  [61  digged  up,  and  supplanted;  which 

Am.  D.  881 ;]  S.  v,  Brennan*8  Liquors,  punishment  was  ordained  in  spite  of 

25  Conn.  278 ;  [S.  v,  Blair,  72  Iowa,  561,  offenders,  and  to  show  to  others  how 

34  N.  W.  R.  482.    In  Vermont  it  has  much  the  law  doth  detest  murderers, 

been  said  that  **  Intoxicating  liquor  committers  of  burglary,  robbeiy  and 

is  an  outlaw  and  has  no  rights  the  other  felonies,  and  as  much  as  may 

law  is  bound  to  respect    It  is  a  pub-  be  to  terrify  and  discourage  others 

lie  enemy  that>  when  discovered,  the  to  attempt  or  practice  the   lilca" 

law  smite&"    S.  t^  Intoxicating  Liq*  Pulton  de  Pace  (ed.  of  1615),  220b, 

uors,  65  Vt  8a]  *Ante,  %  089;  Grim.  Law,  I,  §  49a 

s  And  see  Gray  «.  Kimball,  42  Ma  And  see  ante,  §§  798,  856l 

299;  McCoy  v.  Zane,  65  Ma  1.    The  *  Com.  v.  Tewksbury,  11  Met  66. 

common  law  has  also  precedents  for  ^  Jones  v.  P.,  14  DL 196, 197;  Austin 

this  procedure.   Thus,  Pulton,  speak-  v.  S.,  10  Ma  591,  698;  License  Cases, 

ing  of  the  forfeiture  in  felony,  says:  5  How.  (U.  S.)  504;  [S.  v.  Gray,  61 

"The  felon*s  houses  and  lands  shall  Conn.  89,  20  Att.  R  675;  Powers  r. 

be  seized  into  the  king*s  hands,  where  Com.,  90  Ky.  167,  18  &  W.  R  450.] 
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*'  property  is  held  subject  to  the  tacit  condition  that  it  shall  not 
be  BO  used  as  to  injure  the  equal  rights  of  others,  or  the  inter- 
ests of  the  community."  ^ 

§  997,  Municipal  by-laws« — Under  limitations  explained  in 
another  connection,'  municipal  corporations  may  be  ccKistitu- 
tionally  empowered  by  statute,  and  they  frequently  are,  to  re- 
strict, regulate  or  entirely  prohibit  the  sale  of  intoxicating 
liquor  in  their  respectiye  localities.^  By-laws  of  this  sort,  being 
in  restraint  of  trade,'  cannot  validly  extend  beyond  the  terras 
of  the  statutory  power.^    For  example,  under  the  authority  to 

1  Ingram  u  a,  89  Ala.  247,  249,  [84  19Coloi  825^  85PaaB.685;  Bogersu 

Am.  D.  782.]    To  the  likeeffect:  &«  P.,  9  Gokx  459, 18  Pac  R  090;  Hoff- 

Lovell,  47  Vt  49a    See  Soanlan  v.  smith  v.  P.,  8  Cola  175, 6  P&a  R.  157; 

Childs»  88  Wis.  S68;  Westinghatuen  Cunningfaam  v.  P.,  1  Colo.  A|k  165»  37 

V.  P.,  44  Mioh.  265;  [Pearson  v.  Dis-  Paa  B.  949;   Menaugh  v.  Orlando 

tillerj  C(x,  72  Iowa»  848^  84  N.  W.  a  (Fla.),29aR.84;  Bood  v.  YonGtahn, 

1;  Kanffman  u  Doetal,  78  Iowa,  691,  88  0&  406, 14  a  BL  R  564;  Chambers 

^  N.  W.  R  648;  Citj  of  Indianapolis  v.  BamesviUe,  89  Qa.  739, 16  a  E.  R 

V,  Bielor,  188  Ind.  80,  86  N.  £.  R  857;  634;  Brown  v.  Social  Circle,  106  Oa. 

Stiokiod  V.  Com.,  86  Ky.  285,  5  a  W.  884^  82  a  R  R  141;  East  St  Louis  v. 

R  58a]  Trustees,  eta,  101  Ul  126;  Denehy 

*Anie,  gg  18-^  v.  Chicago,  120  IlL  627,  12  N.  R  R 

^aunnarssohn  v.  Sterling,  92  DL  227;  Swift  v.  Klein,  176  IlL  137;  &. 

569;  Com.  u  Fredericks,  119  Mass.  n  Harris,  50  Minn.  128,  52  N.  W.  R 

199;  Kettering  0.  Jaoksonvilie,  50  BL  887;  P.  v.  Wade,  101  Mich.  89,  59  N. 

89;  a  VL  Bott,  81  La.  An.  663,  [88  Am.  W.  R  438;  City  v.  McHugh,  122  Mo. 

R    224;]    Carthage   tx    Buokner,   4  649,  27  a  W.  R  628;  a  v.  Harper, 

Bsadw.  817;  West  v,  Colambus»  20  42  La.  An.  812,  7  a  R  446;  Decker  v. 

Kan.  686;  a  v,  Welch,  86  Conn.  215;  Sargeant,  125  Ind.  404,  25  N.  E.  R 

Boohester  v,  Upman,  19  Minn.  106;  468;  Davis  v.  Fasig,  128  Ind.  271,  27 

Kansas  v.  Flandera,  71  Ma  281;  Fal-  N.  K  R  726;  a  u  Austin,  114  N.  C. 

momth  V,  Watson,  5  Bosh,  660;  Uaaoa  856,95L.R  A.288»19aE.R  919*; 

V,  Lancaster,  4  Bush,  406;  Cuthbert  Bennett  v,  Poiaski  (Tenn.X  52  a  W. 

V.  Conly,  82  Ga.  211;  Bloomington  v.  R  918;  MiUer  «.  Ammon,  145  U.  a 

Strehle,  47  IlL  72;  Megowan  ix  Com.,  ^t] 

2  Met  (Ky.)  8;  Decker  v.  MoGowan,       ^AnU,  g  20;  [Metoalf  «.  a,  76  Ga. 

59  Oa  805;  a  u  Andrews,  11  Nefai  806;  Whitney  v.  Township,  etc.,  71 

528;  Licks  u  a,  42  Miss.  816;  Buiok-  Mioh.  284] 

holteru  MoConnellsville,20OhioSt       ^  Sullivan  v.  Oneida,  61  III  242; 

808;  Jaekson  u,  Boyd,  68  Iowa,  686;  Mount  Pleasant  v.  Vansice,  48  Mich. 

Roberson  v.  LambertTille^  9  Vroom,  861,  [88  Am.  R  193;]  Salt  Lake  City 

69;  Satina  v.  Seitz,  16  Kaa  148;  New-  v.  Wagner,  2  Utah,  400;  Kinmundy 

Ian  V.  Aurora,  14  IlL  864;  Newlan  v.  v.  Mahan,  72  DL  462;  Pekin  v.  Smel- 

Auroia,  17  UL  379;  Baldwin  v.  Mur-  zel,  21  IlL  464,  469,  ^74  Am.  D.  105;] 

phy,  82  IlL  485;  Bennett  v.  P.,  80  IlL  Tuck  v.  Waldron,  81  Ark.  462;  Har- 

389;   Sweet  v,  Wabash,  41  Ind.  7;  haugh  v.  Monmouth,  74  IlL  367;  [Ex 

[Mayor,  eta  v.  Shattuck,  19  Cola  104,  parte  Russellville,  95  Ala.  19;  John- 

;34  Pac.  R  947;  Keilkopf  v.  Denver,  son  v.  P.,  6  Cola  App.  163;  Hart  fK 
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prohibit  tippling-houses  op  dram-shops,  the  by-law  cannot  for- 
bid all  sales  of  intoxicating  drinks,  for  whatever  purposes,  ex- 
cept mechanical  and  medicinal ;  ^  and  the  power  to  regulate 
cannot  be  exercised  by  entire  suppression.'  But  an  ordinance 
is  good  which  goes  only  a  part  way,  not  covering  the  entire 
ground  authorized.'  And  the  authority  to  vend  may  be  made 
conditional  where  the  statute  permits  it  to  be  absolute.*  The 
ordinance  can  provide  only  for  the  locality  of  the  municipality ; 
as,  it  will  be  ill  if  it  forbids  the  sale  of  beer  within  three  miles 
of  the  corporate  limits.*  But  the  provisions  are  so  diverse  that^ 
instead  of  discussing  them  further,  we  shall  do  best  simply  to 
refer  to  some  of  the  adjudications.* 

a,  88  Ga.  685, 15  a  K  R  684;  Smith  Schaub.  62  Iowa,  615.  Compare  CMm. 

u  Warrion,  99  Ala.  481;  Bagwell  v.  Law,  I,  §  914 

LawrenceviUe.  94  Ga.  654,  21  a  EL  ^  Strauss  v.  Pontiao,  supra, 

R.  908;  Cunningham  v.  Guffln  (Ga.),  >  Camp  u  a,  27  Ala.  53;  Byen  v. 

88  a  K  R.  664;  Strauss  v.  Wayoross.  Olney,  16  UL  85;  Goddard  n.  Jack- 

97  Ga.  475;  Tatum  v.  a,  79  Ga.  90S,  8  sonviUe,  15  BL  588;  a  v.  Clark,  8  Fost 

a  K  R.  907;  Kiel  v.  Chicago,  176  IlL  (N.  H.)  176,  [61  Am.  D.  611  ;J  Heisem- 

137;  P.  V.  Swift,  60  IlL  Ap.  395;  Mar-  brittle  u  City  CouncU,  2  MoMuL  238; 

tins  V.  P.,  85  IlL  Ap.  66;  Vinson  u  S.  v.  Columbia,  6  Rich.  404:  Aberdeen 

Monticello,  118  Ind.  103, 19  N.  E.  R.  v,  Saunderson,  8  Sm.  A  M.  668;  Bo- 

734;  Cantul  v,  Sainer,  59  Iowa,  26, 12  gart  tx  New  Albany,  Smith  (Ind.),  88; 

N.  W.  R.  753;  Clinton  v,  Gussendorf,  Clinton ville  v.  Keeting,  4  Denio^  841; 

80  Iowa,  117, 45  N.  W.  R.  407;  Cham-  City  Council  v,  Ahrens.  4  Strob.  241; 

per  «L  Greencastle,  138  Ind.  339,24  Morrisv.Rome.lOGa.532;av.HQgan, 

L.  R  A.  768;  In  re  Jackson,  55  Kan.  10  Post  (N.  H.)  268;  Markle  ix  Akron, 

694,  41  Pac.  R.  956;  Brown  v.  Lutz,  14  Ohio,  586;  Louisville  v.  Kean,  18 

86  Neb.  527, 54  N.  W.  R.  860;  Winants  R  Monr.  9;  a  v.  Neeper,  8  Greene 

V.  Bayonne,  15  Vr.  (N.  J.  L.)  114;  (Iowa),  337;  Harris «.  Livingston,  28 

Schleister  v.- Stokes  (N.  J.  L.),  48  AtL  Ala.  577;  St  Paul  u  Troyer,  3  Minn. 

R  571 ;  Portland  v.  Schmidt,  13  Greg.  291;  Chastain  v.  Calhoun,  29  Ga.  883; 

17,  6  Pac.  R  221;  Ex  parte  Sikes,  102  Gardner  v,  a,   20  IlL  430;  Pekin  ix 

Ala.  173,  24  L.  R  A  774, 15  S.  R  522;  Smelzel,21  BL  464;  Megowan  tiCom., 

Champer  v.  City,  etc.,  138  Ind.  339,  2  Met  (Ky.)  3;  Savannah  v,  Hussey, 

35  N.  E.  R  14, 24  L.  R  A  768;  a.  Noble  21  Ga.  80;  Brooklyn  v.  Toynbee,  31 

V,  Cheyenne  (Wyo.),  40  L.  R  A.  710.]  Barb.  282;  Thompson  v,  Mt  Vernon, 

1  Strauss  v.  Pontiac,  40  IlL  301.  11  Ohio  St  688;  Com.  v.  Locke^  114 

2  Tuck  V.  Waldron,  31  Ark.  462;  Masa  288;  Dewar  r.  P.,  40  Mich.  401, 
[Ex  parte  Reynolds,  87  Ala.  138,  6  [29  Am.  R  545;]  a  v.  Brady,  41  Conn. 
a  R  335;  Ex  parte  Sikes,  102  Ala.  588;  a  tx  Pfeifer,  26  Minn.  175;  a  v. 
178, 15  a  R  522.]  Fleckenstein,  26  Minn.  177;  Mount 

s  Schwuohow  V.  Chicago,  68  IlL  444;  Pleasant  v.  Vansice,  43  Mich.  361,  [88 
Piqua  V.  Zimmerlin,  85  Ohio  St  507.    Am.  R  193;]  Douglasville  v.  Johns, 

^Schwuchow  V,  Chicago,  supra;  62  Qa,  423;  Hetzer  v.  P.,  4  Cola  45: 
Baldwin  v.  Smith,  82  IlL  162;  Burber  Glentz  v.  a,  38  Wis.  549;  Winona  v. 
u,  Baugh,  43  Iowa,  514;  Ottimiwa  v.    Whipple,  24  Minn.  61;  Kitson  v,  Ann. 
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Local  statutes^ — enacted  by  the  legislature,^  are  sometimes 
made  to  govern  this  question  in  particular  localities  instead  of 
municipal  by-laws.*  This  sort  of  statute  may  also,  and  it  often 
does,  render  unlawful  the  sale  of  liquors  within  a  specified  dis- 
tance of  particular  places,  the  protection  whereof  is  deemed 
specially  desirable.* 

§  996.  Constitntlonal  regnlatlons. —  In  a  few  of  the  states 
the  experiment  has  been  tried  of  more  or  less  regulating  this 
subject  by  a  special  provision  in  the  constitution.* 

Arbor,  26  Mioh.  885;  Ex  parte  Hurd,  898,  47  N.  W.  R.  87;   a  v.  Wingfield, 

40  OaL  657;  Ex  parte  Schmitker,  6  115  Mo.  428;  S.  v.  GraTes,  121  N.  a 

Neb.  108;  Meyer  v.S.,18  Vroom,  145;  63%  28  S.  R  R.  403;  Eilenbecker  v. 

Gilham  v.  Wells,  64  Ga.  192;  Osborne  Court,  134  U.  Q.  81.] 
VL  Mobile,  44  Ala.  498;   Eniper  v.       ^lAngley  v,  Ergensinger,  8  Mich. 

Looisnlle,  7  Bush,  599;  S.  u  King,  87  814;  Prohibitory  Amendment  Case.s, 

Iowa,  462.  24  Kan.  700;  [Mugler  v.  Kansas,  123 

^Ante,  §§  89,  425,  104»  1125,  126;  U.a628;Borani;.S.,88Tex.Cr.R414, 

Grim.  Law.  I,  §  106a  40  a  W.  R  796;  Shields  v.  a,  88  Tex. 

'a  t7.  Joiner,  81  N.  G  534;  Dorman  Or.  R.  252, 42  a  W.  R.  89a    The  con- 

VL  a,  84  Ala.  216;  Hudgins  v.  a,  46  stitution  of  Ohio  contains  a  provision 

Ala.  208;  Indianapolis  v,  Fairohild,  in  reference  to  liquor  traffic  which 

1  Ind..  815,  Smith  (Ind.),  122;  Oheva-  makes  the  decisions,  generally  speak- 

lier  V.  Com.,  8  R  Monr.  879;  Hill  v.  ing,  stand  in  a  class  to  themselves. 

Decatur,  22  Ga.  208;  Ambrose  v.  a.  The  provision  is  as  follows:    "No 

6  Ind.  851;  McRae  v.  Wessell,  6  Ire.  license  to  traffic  in  intoxicating  liq- 

158;  McCuen  u  a,  19  Ark.  630;  Levj  uors  shall  hereafter  be  granted  in  this 

V,  a,  6  Ind.  281.    See  Parker  u  Com.,  state,  but  the  general  assembly  may 

6  Pa.  St  507,  [47  Am.  D.  480;]  Ranch  by  law  provide  against  the  evils  re- 

V.  Com.,  78  Pa.  St  490;  a  u  Strauss,  suiting  therefrom;"  in  the  light  of 

49  Md.  288;  [Com.  v.  King,  86  Ky.  swhich   all  of  the   following  canes 

436,  6  a  W.  R  124;  a  v.  Moore,  107  should  be  read:    a  v.  Sinks,  42  Ohio 

Ma  7a  16  a  W.  R  987;  a  v.  Dugan,  St  845, 9  N.  K  R  672;  Adler  v,  Whit- 

110  Ma  188,  19  a  W.  R  195;  a  v.  beck,  44  Ohio  St  589;  Gordon  v.  a, 

Searcy,  111  Ma  286,  20  a  W.  R  186;  46  Ohio  St  607,  28  N.  E.  R  63;  Van 

a  V.  Wingfield,  115  Ma  428,  32  a  W.  Wert  v.  Brown,  47  Ohio  St  477,  25 

R  868.  Gordon  v.  a,  46  Ohio  St  607,  N.  R  R  59;  a  t^.  Rouoh,  47  Ohio  St 

28  N.  R  R  68;  a  u  Snow  (N.  C),  28  47a  25N.  R  R  59;  Senior  v.  Rateman, 

a  E.  R  322;  Sparks  v.  a  (Tex.  Or.  R),  44  Ohio  St  661,  11  N.  K  R  321.    The 

45  a  W.  R  498;  Savage  v.  Com.,  84  dispensary  laws  also  call  for  special 

Va.  619,  5  a  R  R  565.]  mention,  and  particularly  as  to  South 

>  Block  V.  a,  66  Ala.  498;  Boyd  n  Carolina,  in  which  state  legislation 

Bryant,  85  Ark.  69,  [87  Am.  R  6;]  was  enacted  in  1895;  and  upon  the 

Black  well  v,  a,  86  Ark.  178;  Barnes  law  in  some  respects  being  declared 

r.  a,  49  Ala.  842;  Wilson  v.  a,  85  Ark.  by  the  United  States  supreme  court 

414;  Harney  v.  a,  8  Lea,  118;  a  v,  unconstitutional,   it  was  amended, 

Hampton,  77  N.  C.  526;   De  Bois  v,  and  as  amended  upheld.    In  the  note 

a,  34  Ark.  881;  Manis  v.  a,  8  Heisk.  to  section  990,  eupi^a,  the  cases  both 

315;  [Feek  v.  Bloomingdale,  82  Mich,  state  and  federal  are  cited,  and  the 
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III.  Thb  Liobnsb. 

§  999.  Discretionary  or  not. —  In  the  absence  of  special 
terms  in  the  statute,  and  as  oar  enactments  on  this  subject  are 
commonly  framed,  the  license  may  be  granted  or  withheld  by 
the  licensing  power  at  its  discretion.^    And  from  its  decision 

act  of  oongresB  of  1890,  known  as  the  Ala.  868;  Dubois  n  &,  87  Ala.  101,  6 

Wilson  bill,  and  its  relation  to  this  a  R.  881;  Newman  u  a,  88  Ala.  115. 

and  other  state  legislation,  is  referred  6  &  R.  763;  Brooks  v,  &,  105  Ala.  88; 

ta    In  this  connection  the  case  of  &,  Berger  ix.  a,  60  Ark.  20, 6  a  W.  R  15; 

Qeorgati.at7Coimcil,eta(aa),^L.  Smith n  a, 65 Ark.  859, 18 a  W.R  287; 

&  A.  845,  is  cited  as  containing  a  Tery  a  v.  Hoots,  86  Ma  Ap.  365;  Northoott 

fuU  discussion  along  the  line  indir  v.  a  (Tex.  Cr.  Ap^),  84  a  W.  R.  046;  a 

cated,  and  the  briefs  and  case  itself  «l  Flannegan,  88  W.  Va.  68, 17  a  EL 

abound  in  citations  of  authority.  B.  702,  22  L.  B.  A.  480;  Qipps  Brewg. 

Questions  relating  to  pleadings,  ex*  Ca  vi  De  France,  01  Iowa,  108^  28  U 

oeptiveproTisions  as  to  druggists  and  R  A.  886.    And  those  relating  to 

physiciaos  and  the  place  of  sale,  have  oonstruction  of  these  statutes  are: 

arisen  under  prohibition  and  local-  Ashurst  v.  a,  70  Ala.  276;  Prestwood 

option  legislation,  and,  for  oonven-  «.  a,  88  Ala.  285,  7  a  R  250;  Love  n 

ienoe  in  grouping,  the  cases  deciding  Porter,  08  Ala.  884^  0  a  R  585;  Long 

these  questions  are  here  cited,  being  v.  a,  108  Ala.  55,  15  a  R  565;  Me- 

classified  as  above;  and  to  these  are  naugh  v.  Orlando  (Fla.),  27  a  R  84; 

added  a  fourth  class,  upon  statutory  Feek  v.  Bloomingdale,  82  Mich.  808; 

oonstructioo.    The  cases  relating  to  47  N.  W.  R  87, 10  L.  R  A.  60;  P.  tx 

pleading  are:  Ck>st  «i  a,  96  Ala.  60, 11  Ackerman,  80  Mich.  688,  45  N.  W.  R 

a  R  485;  Chew  vi  a,  43  Ark.  158;  867;  P.  v,  Rioe,  108  Mich.  850,  61  N. 

Mazzia  v.  a,  51  Ark.  177, 10  a  W.  R  W.  R  540;  P.  v.  Wade,  101  Mich.  80, 

257;  Baird  u  a,  52  Ark.  826, 12  a  W.  50  N.  W.  R  488;  P.  v.  Barnes,  114 

R  566;  Stringer  u  a,  82  Fla.  288, 18  Mich.  218;  Crabb  u  a,  88  Ga.  58i  15 

a  R  450;  Carson  v,  a,  87  Fla.  881;  a  R  R  455;  Southern  Exp  Ca  vi  a 

Butler  V.  a,  25  Fla.  847,  6  a  R  488;  (Ga.),88  a  K  R  641;  Com.  tn  Currier 

Cook  tx.  a,  25  Fla.  608,  6  a  R  451;  (Mass.),  42  N.  R  R  06;  Wanenbuig 

Com.  V.  Howe  (Ky.),  82  a  W.  R  182;  v,  McHugh,  122  Ma  640,  27  a  W.  R 

Com.  V.  Shelton  (Ey.),  85  a  W.  R  528;Bathbonevia(Tez.Cr.  Ap),8ia 

128;  a  V.  Harper,  42  La.  An.  812, 7  a  W.R180;  Van  Arsdale^a  (Tex.Cr. 

W.  R  446;  a  v.  Langdon,  81  Minn.  Ap.\  84  a  W.  R  086;  Keaton  v.  a, 

816»  17  N.  W.  R  859;  a  u  Emberton,  86  Tex.  Cr.  Ap  250,  88  a  W.  R  522; 

45  Mo.  Ap  56;  Lowery  ti  a  (Tex.  Cr.  Pike  v,  a  (Tex.  Cr.  Ap),  51  a  W.  R 

Ap),  34  a  W.  R  956;  Webster  v.  Com.,  17;  Snearly  u  a  (Tex.  Cr.  Ap),  52  a 

89  Va.  154,  15  a  E.  R  518;  Fortner  tx.  W.  R  547. 

Dimcan,  91  Ey.  55, 11  L.  R  A.  188, 15  ^Ea^  parte  Yeager,  11  Grat  625; 

a  W.  R  55.    Those  relating  to  drug-  Leigh   v.  Westervelt^  2  Duer,  618; 

gists  and  physicians  are:  Jones  v.  a,  Reg.  t^  Bristol,  28  ESng.  "L,  &  Eq.  201. 

68  Ala.  5d9;  Flower  v.  a,  80  Ark.  200;  24  Law  J.  (N.  a)  M.  a  4a  1  Jur.  (N.  S.) 

P.  V.  Murphy,  08  Mich.  41,  52  N.  W.  878;  P.  u  Norton,  7  Barb.  477;  Attor- 

R  1042:   Bishopp  v.  Lane,  04  Mich.  ney-General  i\  Guildford,  5  Ira  815; 

461,  58  N.  W.  R  1098.    Those  relating  Reg.  v.  Harris,  2  Ld,  Raym.   1803; 

to  place  of  sale  are:  Pilgreen  v,  a,  71  Rex  u  Austin,  8  Mod.  809;  Louisville 
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there  is  no  appeal;^  though,  by  force  of  common-law  princi- 
ples, ministerial  oflScers  corruptly  refusing  or  granting  licenses 
may  be  indicted  therefor,*  as  in  other  cases  of  corruption.' 
Yet  there  are  states  wherein,  by  reason  of  special  language 
in  the  statute,  the  officer  must  act  whenever  the  grounds  of 
action  are  furnished  to  him;^  and  states  in  which  an  appeal, 
lies  from  the  decision  of  those  to  whom  the  application  is  orig- 
inally made.^    Of  course, — 

§  990a.  QaalMcations.—  If  the  statute  requires  specified 
qualifications  in  the  licensee,  the  applicant  must  show  that  he 
possesses  them.*    In  principle,  and  as  a  deduction  from  sncb 

V,  Kean,  18  B.  Monr.  9;  Raleigh  v.  nails,  12  Grat  292;  Reg.  v,  SyWester, 

Kane,  2  Jones  (N.  C.\  288;  a  v.  Holt  2  R  ft  a  822;  Goodwin  v.  Smith,  73 

County  Court.  89  Ma  521;  Austin  «.  IncL  113»  [87  Am.  K  144;]  JSx  parte 

a,  10  Ma  591;  Ex  parte  Whitting-  Ijaho7t6aux,65Ind.645;Grummonv. 

ton,  84  Ark.  894;  In  re  Mundj,  50  Holmes,  76  Ind.  585;  Leader  v»  Tell« 

How.  Pr.  869;  [Smith's  Appeal,  65  16  C.  a(N.  a)  584;  Reg.  u  BakeweU, 

Conn.  Ill,  81  AtL  R.  529;  a  v.  Gray,  7  Ellis  ft  R  848;  Reg.  v.  Vine,  Law 

61  Conn.  89,  22  AtL  R  675;  Perkins  R  10  Q.  R  195,  18  Coz,  C.  G  48; 

V.  Ledhetter,  68  Misa  827, 8  a  R  507;  Kelly  v.  New  York,  54  How.  Pr.  827; 

Sherlock  v,  Stuart,  96  Mich.  198,  55  [Russell  v.  a,  77  Ala.  89;  Henry  v. 

N.  W.  R  845,  21  L.  R  A.  580;  a  v.  Barton  (CaLX  40  Paa  R  798;  U.  a  v. 

ibccise  Board,  16  N.  T.  Supp^  798;  Com*rs  D.  C,  6  Mackey,  409;  a,  Nor- 

P.  u  Waten»  28  N.  Y.  Suppi  691;  P.  man  v.  D'Aienberte,  80  Fla.  545,  11 

u  Bennett,  28  N.  Y.  Supp.  695;  P.  u  a  R  905;  JSke  parte  Theisen,  80  Fla. 

Freeman,  28  N.  Y.  Supp.  918;  Watr  529,  11  a  R  901;  Roberto  u  a,  26 

kins  VI  Ezoise  Com'rs,  24  N.  Y.  Supp.  Fla.  860,  7  a  R  861;  a  ti.  Reynolds, 

547;  P.,  Ryan  v.  Com'rs,  eta,  28  K  Y.  18  Neh  481,  25  N.  W.  R  610:  Pelton 

Bnpp.  461;  Be  Thomas^  169  Pa.  St  v.  Drummond,  21  Neb.  492,  82  N.  W. 

Ill,  82  AtL  R  100;  Kelminski's  Li-  R  598;  Pisar  tx.  a,  56  NeU  456,  76 

cense,  164  Pa.  St  281,  80  AtL  R  801;  N.  W.  R  869;  P.  v.  Cregier,  188  IlL 

Be  Fitzpatrick.  148  Pa.  St  61^  24  AtL  401, 28  N.  R  R  812;  Hillsbro  v.  Smith* 

R  9ia]  110  N.  a  417, 14  a  R  R  972;  Bra- 

1  Conltenrille  v.  Gillen,  72  IR  099;  oonier  v.  P&ckard,  136  Mass.  50;  Perry 
Van  Baalen  u  P.,  40  Mioh.  258;  i;.SaltLakeOity,7Utah,  148,  IILR 
Toole's  Appeal,  90 Ftw  St  876;  Frenoh  A.  446,  26  Paa  R  789;  a  v,  Ger- 
V.  Hoel  22  Gfat  454.  And  see  a  u  hardt  145  Ind.  489,  88  L.  R  A.  818.] 
Hardy,  7  Neb.  877;  Pierce  v.  Com.,  ^a  v.  Tippeoanbe,  45  Ind.  501; 
10  Bu^  &  Reiser  v.  Lines,  57  Ind.  481;  Ex  parte 

2  P.  V.  Norton,  7  Barb.  477;  Rex  v.  Dunn,  14  Ind.  122;  Drapert  u  a,  14 
Holland,  1 T.  R  692.  AndseeAttor^  Ind.  128;  Miller  v.  Wade,  mpra; 
ney-General «.  Justices^  5  Ira  816L  Murphy  v.  Monroe,  78  Ind.  488;  Moli- 

sCrim.  Law,  I,  g  459  e^  aeq.;  U,  hanu  a,  80  Ind.  266;  Young  u  a, 

%Vnet»eq.  84  Ind.  46;  Reg.  v.  Du  Rutzen,  1  Q. 

<a  V.  The  Justices,  15  Ga.  408;  R  D.  55;  Reg.  v.  Sykes,  1  Q.  R  D. 

Dougherty  v.  Com.,  14  R  Monr.  289;  52:  Ex  parte  Manghan,  1  Q.  R  D.  49; 

MUler  V.  Wade,  58  Ind.  91.    See  P.  [McCreary  v.  Rhodes,  63Ma  80a] 
V.  Perry,  18  Barh  206;  Sights  v.  Yar-       «  Goodwin  t?.  Smith,  72  Ind.  118, 
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aathority  as  we  have,'  the  issuing  of  the  license  is  an  adjudi- 
cation that  the  qualifications  are  possessed,  the  requisite  no- 
tice has  been  given,  and  the  like;  rendering  the  license  a  pro- 
tection to  the  seller  so  long  as  it  is  unrevoked,  unless  the 
statute  provides  otherwise.* 

§  1000.  The  license — ought  to  be  in  due  form,  yet  not  every 
departure  from  what  would  be  strictly  appropriate  will  render 
it  void.*  A  certificate  that  one  is  licensed  is  not  a  license;* 
nor  will  a  license  by  parol  suffice  where  the  statute  requires  it 
to  be  in  writing.*  Nor  yet  will  any  license,  issued  without  au- 
thority of  law,  avail  the  party.*  Doubtless  the  essential  for- 
malities differ  with  the  varying  terms  of  statutes.  And  there 
are,  it  seems,  states  wherein  the  mere  order  or  vote  of  the 
licensing  board  constitutes  a  license,  and  the  issuing  of  the 
paper  which  is  termed  the  license  is  a  mere  non-essential  form.^ 
Doubtless  an  omission  of  the  licensing  board  to  make  the  proper 
record  will  not  impair  the  validity  of  a  license.* 

Bond. —  Some  of  the  statutes  require  the  licensee  to  give 
bond  to  conduct  his  business  according  to  law  *  or  pay  the  dam- 

[87  Am.  R  144;]  Leader  v.  Yell,  16  phy  v.  Nolan,  126  Mass.  542;  Com.  v. 

a  a  (N.  a)  684;  MoWiliiams  V.  Phil-  Matthews,  129  Masa  485;  [Ckxm.  v. 

Ups,  51  Misa  196.    And  see  Ex  parte  Cauley,  150  Masa  272, 25  N.  E.  B.  90a] 

Laboyteaux,  65  Ind.  545;  Reg.  v,  Du  <  Com.  v.  Spring,  19  Pick.  806. 

Butzen,  1  Q.  R  D.  55;  Reg.  v.  Vine,  ^  Lawrence  v.  Gracy,ll  Johna  179; 

Law  R  10  Q.  R  195;  18  Cox,  Q  0.  43;  8.  v.  Moore,  14  N.  H.  451. 

Onimmon  v.  Holmes,  76  Ind.  585;  *Com.  v.  Mueller,  81  Fa.  8t  127; 

Miller  v.  Wade,  58  Ind.  91;  0*Rourke  Spake  v.  P.,  89  III  617;  [Handy  tx  P., 

V,  P.,  5  Thomp^  &  C.  496,  8  Hun,  225;  29  III  Appi  99.] 

[Smitb'sAppeal,  65  Conn.  111,81  AtL  ^Houser  v.  a,  18  Ind.  106;  &  u 

R  529;   Botthelder   u  Erb,  18  Vr.  White,  23  Ark.  275.    But  see  Sohlict 

(N.  J.)  92.]  V.  a,  81  Ind.  246.     And   compare 

1  Stevens  u  Emson,  1  Ex.  D.  100;  Wiles  t;.  &,,  83  Ind.  206;  a  vi  Wilcox, 

Homaday  v,  a,  43  Ind.  806;  Martel  C6  Ind.  557;  Vannoy  t).  a,  64  Ind.  447. 

v.  East  St  Louis,  94  III  67;  a  v.  And  see  Brown  v.  a,  27  Tex.  885;  1 

Brandon,   28   Ark.    410.    And    see  Bishop,  Mar.,  Div.&  a,  g  488;  Wright 

Leader  v.  Yell,  16  C.  R  (N.  a)  584  u  Lanokton,  19  Pick.  28a 

s  Reg.  V,  Vine,  Law  R  10  Q.  R 195;  >  Foster  v.  Dow,  29  Ma  442. 

[a  V,  Evana  83  Ma  819;  Sherlock  v,  *  Providence  u  Bligh,  10  R  I  208: 

Stuart,  96  Mich.  198,  21 L.  R  A  580.]  8.  v.  Ferguson,  72  Ma  297;  Whalin  tv 

See  a  V.  Fisher,  33  Wia  154, 159;  a  v.  Macomb,  76  III  49;  Tripp  v.  Flani- 

Ludington,  83  Wia  107;  Spake  u  P.,  gan,  10  R  L  128;   a  v.  Church,  4  W. 

89  la  617.  Va  745;  Tripp  v,  Norton,  10  R  L  125; 

s  Ante,  %  255;  a  v.  Shaw,  82  Me.  570;  Lightnerv.  Com.,31  Pa  St 841 ;  [Quint- 
Pope  v.  a,  2  Swan  (Tenn.),  611;  Mur-  ard  v,  Knodeller,  53  Conn.  485,  2  AtL 
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ages  to  those  whom  he  may  injure;  *  even  rendering  the  license 
without  it  void.*    So  also  — 

Payment  —  for  the  license  is  required  by  the  statute  in  va- 
rying terms.' 

§  1001,  Prior  sales. —  The  licensing  and  pardoniug  powers 
being  distinct,  a  license  cannot  ordinarily  so  relate  back  as  to 
legalize  an  illegal  sale  already  made.*  Probably  not  even  will  it 
protect  a  sale  made  on  the  day*  of  its  issue,  at  an  earlier  hour.* 
But  where  the  licensing  body  is  the  representative  of  a  munici- 
pal corporation  to  which  is  to  be  paid  the  penalty  for  illegal 
selling, —  as,  where  it  is  the  city  council,  and  the  penalty  con- 
sists of  money  payable  to  the  city, —  an  ante-dated  license  is 
deemed  to  be  a  release  also  of  penalties  already  incurred.'' 

Subsequent  legislation, — The  licensee  is  bound  by  any  sub- 
sequent legislation  on  the  subject;  to  which,  therefore,  he  must 
conform.* 

Unduly  granted — Informalities. — ^While,  as  just  said,  a  license 
granted  without  authority  of  law  will  not  protect  the  holder,* 
one  merely  informal  may."    But, — 

R.  752;  Schullher  u  a»  68  Miss.  227,  180.    And  see  Vannoy  «l  &,  64  Ind. 

8S.R828;  Lymanr.BriGker,26M:so.  447.    A*  later  South  Carolina   case 

394^  60  N.  Y.  Supp.  767.]  holds  that  a  license  by  the  city  ooun- 

1 S.  V,  Ludington,  83  Wi&  107.  oil  of  Charleston,  after  suit   com- 

s  S.  v.  Fisher,  88  Wia  154  menced  for  a  penalty,  is  no  release 

*  Spake  V.  P.,  89  IlL  617;  S.  v,  Lin-  of  it  But  there  was  a  special  pro- 
coin,  6  Neb.  12;  Powers  v.  Decatur,  54  vision  in  the  ordinance  making  this 
Ala.  214;  Thomson  v.  Norris,  62  Qa.  sa  And  Whitner,  J.,  said:  *'We 
538;  New  v,  &,  84  Tex.  100:  Vannoy  think  the  cause  presented  is  precisely 
V,  S.,  64  Ind.  447.  And  see  O'Harra  as  though  this  part  of  the  ordinance 
V.  Coz,  42  Misa  496;  [Wicker  v.  Siesei,  had  been  incorporated  in  the  license.** 
80  Ga.  724^  6  a  K  R.  817;  City  of  Charleston  v.  Schmidt,  11  Rich.  848, 
Craig  V.  Smith,   81    Ma  App.  286;  846. 

Zielke  v.  S.,  42  Neb.  750,  60  N.  W.  R.       ^a  v.  Fairfield,  87  Ma  517;  Him  v. 

1010;  Fry  v.  Kaeener,  48  Neb.  188,  66  S.,  1  Ohio  St  15;  a  v.  Holmes,  38 

N.  W.  R  112;  Re  Umholz.  191  Pa.  St  N.  H.  225.    See  Foster  v.  Dow,  29  Me. 

177,  43  AtL  R.  175.]  442;  Hannibal  v,  Guyott,  18  Mo.  515; 

4  a  V.  Hughes,  24  Mo.  147;  Edwards  a  v.  Andrews,  26  Ma  171;  a  v.  An* 

u  a,  22  Ark.  258;  a  v.  Pate,  67  Ma  drews,  28  Ma  14^  19.    And  see  ante, 

488;  Wiles  v.  a,  38  Ind.  206;  Bolduo  §  992a. 
v.  Randell,  107  Mass.  121.  •a  t7.  Moore,  1  Jones  (N.  C\  276; 

^Ante,  §g  27,  29;  [Hanks  v.  P.,  89  House  u  a,  41  Miss.  787;  Thompson 

la  Appi  22&]  V,  Harvey,  4  H.  &  N.  254    And  see 

•  Campbell  v.  Strangeways,  8  C.  P.  Ex  parte  Cox,  19  Ark.  68& 

D.  105.  ^^  Com.  v.  Graves,  18  a  Monr.  88; 

f  Charleston  v.  Corleis,  2  Bailey,    Goff  v.  Fowler,  8  Pick.  80a    But 
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§  1003.  Illegal  stlpnlatlons — (Agent  to  sell).— Where  the 
statute  authorized  town  agencies  for  the  sale  of  intoxicating 
liquor  for  lawful  purposes,  adding  "  that  no  agent  shall  have 
any  interest  in  such  liquor,  or  in  the  profits  of  the  sales  thereof," 
one  appointed  with  the  understanding  that  he  should  own  it 
and  have  the  profits  for  his  compensation,  was  held  not  to  be 
protected ;  because  the  transaction  was  contrary  to  the  statute, 
and  because  there  can  be  no  agent  whose  duty  it  is  to  do  busi- 
ness on  his  own  account.^ 

Oth^r  points — appear  in  cases  cited  in  the  note.' 
§  1003.  Effeet  of  license.—  The  licensee  can  sell  only  in  the 
place,  to  the  persons,  in  the  quantities,  within  the  time,  and  ac- 
cording to  the  manner  pointed  out  in  the  license  and  in  the 
law  under  which  it  is  given.'  For  other  sales  the  license  fur- 
nishes no  protection.^  But  what  he  does  within  its  scope,  and 
the  law  under  which  it  was  granted,  is  lawful.'  Specially 
as  to — 

Crutz  V,  S.,4  Ind.  88&  And  see  Nathan  Grat  588;  S.  v.  Prettyman,  8  Hairing, 

u  BloomiDgton,  46  UL  847.  (Del)  670;  a  n  Woodward,  84  Me. 

la  v.  Putnam«88  Ma  2M.  298;  a  v.  Ambs,  20  Ma  214;  Inde- 

sCom.  V.  Matthews,  129  Mass.  485;  pendenoe  v,  Nc^nd,  21  Ma  894;  Cord 

Com.  V.  Duoe7»  126  Mass.  269;  Sights  v.  Com.,  14  R  Monr.  88a    See  Mabry 

V,  Tarnells,  12  Orat  292;  Aulanier  n  v.  Bullock,  7  Dana,  887;   [Com.  u 

Governor,  1  Tex.  658;  Hannibal  n  Rogers,  135  Maaa  586;  Com.  v,  Kane, 

Qayott.,  18  Ma  515;  a  v.  Estabrook,  143  Mass.  92,  8  N.  £.  R.  880;  Com.  v. 

6  Ala.  658;  Com.  v.  Luck,  2  R  Monr.  Luddy,  143  Mass.  568^  10  N.  E.  R  448; 

296;  Woods  u  Pratt,  5  Blaokl  877;  Rioh  HiU  u  Coleman,  63  Ma  App. 

a  V,  Wynne,  1  Hawks,  451;  a  «.  Ken-  615.] 

nedy,  1  Ala.  81;  Com.  u  Voorhies,  12  ^a  u  Perkins,  6  Fost  (N.  H.)  9; 

R  Monr.  861:  Parsley  v.  Hutchings,  2  Com.  v.  Thayer,  8  Met  528;  Com.  u 

Jones  (N.  C),  159;  Redpath  v.  Not-  Jordan,  16  Pick.  228;  a  v.  Keen,  34 

tingham,  5  Blaokf.  267;  MoGowen  u  Ma  500;  a  v.  Putnam,  88  Ma  296;  a 

Deyo,  8  Barb.  840;  Orvis  v.  Thomp-  u  Parka,  29  Vt  70;  a  v,  Heisei  7 

son,  1  Johns.  500;  Forman  v.  Knapp,  Rioh.  518;  a  v.  Holmes,  28  La.  An. 

19  Johna  248;  Floyd  v.  Com'rs,  14  Ga.  765,  [26  Am.  R  110;]  Nicrosi  v.  a,  52 

854,  [58  Am.  D.  559;]  Com.  v.  Kamp,  Ala.  836;  a  u  Cahen,  85  Md.  286;  a 

14  R  Monr.  385;  a  v.  Gerhardt,  8  v.  Fisher,  85  Vt  564    And  see  Reg. 

Jones  (N.  C.),  178;  a  u  Cloud,  6  Ala.  u  Knapp,  2  Ellis  &  R  447,  22  Eng.  L. 

62a  &   Eq.  157;   U.   R  n  Whitmell,  3 

s  Adams  v.  Hackett,  7  Fost  (N.  H.)  Murph.  187;  Parker  u  a,  27  Ind.  898; 

289,  [59  Am.  D.  876:]  Com.  u  Markoe,  [a  v.  Copp,  84  Kan.  522,  9  Paa  R 

17  Pick.  465;  Benson  v.  Moore,  15  28a] 

Wend.  260;  a  v,  Fredericks,  16  Ma  *  Huffstater  vi  P.,  5  Hun,  28;  Reg. 

882;  Lambert  u  a,  8  Ma  492;  Dia-  v.  Lancashire,  7  Ellis  &  R  889;  Har- 

brow  V.  Saunders,  1  Denio,  149;  Page  per  u  R,  8  Lea,  21L 
V.  a,  11  Ala.  840;  Com.  u  Hall,  8 
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The  place, —  Obvioasly  no  license  can  anthorize  sales  beyond 
the  jurisdiction  of  the  licensing  body.*  Moreover  it  is  common, 
and  perhaps  by  most  of  the  statutes  required,  for  the  license 
to  specify  the  particular  locality  or  building  within  which  alone 
the  sales  may  be  made.'  A  license  for  a  specified  building  has 
been  held  to  extend  to  reasonable  enlargements,  if  the  jury 
are  of  opinion  that  the  premises  remain  substantially  the  same 
as  before.* 

§  1003a.  BeToklng. —  Under  statutes,  the  license  may  be  re- 
voked or  annulled  for  cause,  by  proceedings  conforming  to  the 
statutory  requirements.*  And  we  have  statutes  providing  for 
a  judgment  of  forfeiture  of  it  on  a  conviction  for  its  violation.* 

§  1004.  Ownership  of  liquor. —  One  may  sell,  under  a  license 
to  himself,  the  liquor  of  another.*    Also  — 

By  agent —  The  selling  may  be  either  by  the  licensee  in  per- 
son, or  by  his  agent,  and  the  latter  will  be  protected  b;  the 
license.^  It  is  even  held  that  the  licensee  may  carry  on  the 
business  by  agent.*    But  — 

Assignee. —  The  license  is  so  far  a  personal  trust  th^xt  it  can- 
not be  validly  assigned.  In  the  hands  of  the  assi^mee  it  is 
void.*    Hence, — 

1  Phillipe  V.  Teoumseh,  6  Nev.  Sia  Hanlon,  24  Nebi  608»  8^  N  W.  R.  780; 

And  see  Brown  v.  Nicholson,  5  GL  R  Kelly's  License,  3  Del  H^] 

(N.  a)  468;  a  V.  Dobeon,  65  N.  a  846;  ^S.  v.  Plunket,  1  Ire.  115;  Lightner 

Haug  V.  Gillette  14  Kan.  140;  [Han-  v.  Com.,  81  Pa.  8t  841 ,  [Martin  v.  a, 

Ion  «.  a,  51  Ark.  186, 10  a  W.  B.  265.]  28  Neb.  871,  86  N.  W.  R.  554;  Martin 

> Murphy  v.  Monroe,  73  IncL  488;  u  a,  27  Neb^  825^  48  N.  W.  R  108; 

Sanders  ti  Elberton.  50  Oa.  178;  a  v,  Sprayberry  v,  Atlanta,  87  Ga.  120, 18 

Walker,  16  Ma  241 ;  a  v.  Prettyman,  a  K  R.  197.] 

8  Harring.  (Del)  570.    And  see  John-  «  Lane  v.  a,  87  Ark.  272l    And  see 

son  V.  a,  8  Lea,  469,  [81  Am.  B.  648;]  post,  g  1024 

Taylor  v.  Piokett,  52  Iowa,  467;  [Com.  ?  Post,  §  1024;  Runyon  u  a,  52  Ind. 

V,  Merriam,  186  Mass.  483;  Goforth  v.  82a 

a,  60  Ma  756.]  ^Thompson  v.  a,  87  Ala.  151;  a  u 

>  Reg.  V.  Raffles,  1 Q.  R  D.  207;  [Pop-  MoNeeley,  Winst,  i,  284;  Runyon  v, 

worth  V,  Goodnow,  104  Ga.  658»  80  a  a,  suprcu    One  who  forfeits  his  li- 

£.  R  872;  Adams  v,  Frajiacomo^  70  oense  by  removing  out  of  the  state 

Misa  799, 14  a  R  21.]  cannot  thus  carry  on  the  businesa 

4  Com.   V,   Hamer,  128  Mass.  76;  And  the  forfeited  license  will  not 

Gaertner  v.  Fond  du  Lac,  84  Wis.  protect  the  selling  agent.    Erant  u 

497;  P.  V.  Brooklyn,  59  N.  Y.  92;  P.  a,  47  Ind.  519. 

V.  Wright, 5  Thomp.  &  C.  518, 8  Hun,  •Alger  v.  Weston,  14  Johna  281; 

806;  Hogan  v,  Guigon,  29  Grat  705;  Lewis  v,  U.  a.  Morris,  199;  Com.  v. 

Com.  V.  Moylan,  119  Masa  109;  Plum-  Bryan,  9  Dana,  810;  Godfrey  v,  a,  5 

mer  v.  Com.,  1  Buah,  26;  [a,  Cox  u  Blackf.  151;  a  v.  Lydick,  U  Neb.  866; 

647 


§§  1005,  1006.]      OFFSKSBS  MOBB  PUBBLY   STATUTOBY.        [bOOK  YI. 

Partnership. —  Though  a  joint  license  may  be  granted  to  two 
or  more  persons  or  a  firm,  and  all  may  sell  under  it,  or  one  may 
sell  after  the  others  have  retired  from  business,^  yet  a  license 
to  one  member  of  a  firm,  or  to  one  person  who  afterward  takes 
in  a  partner,  will  not  authorize  the  partner  to  make  sales.'  For, 
by  the  unwritten  law,  a  partner  is  the  agent  of  the  firm,  but 
not  of  an  individual  other  partner.'  Still  there  are  some  Ken- 
tucky cases  which  seem  to  go  far  toward  the  doctrine  that  one 
partner  may  sell  under  a  license  to  another/  And  there  is  a 
case  tending  to  the  further  opinion  that  any  licensee  can  pro- 
tect any  other  person  in  selling,  if  be  has  a  general  superintend- 
ence of  the  business,  though  the  latter  conducts  it  on  his  own 
account.*    But  the  former  must  control  it  himself.* 

§  1005.  Conviction  not  a  license. —  A  conviction  for  sell- 
ing without  a  license  does  not  authorize  further  unlicensed 
sales.^ 

§  1006.  License  refused. —  A  refusal  of  a  license,  by  the 
licensing  power,  however  wrongful,  will  not  entitle  the  appli- 
cant to  sell  without  liceiise.*    So  — 

Impossible. —  It  is  no  defense  to  the  vendor  without  license 
that  there  was  no  officer  to  whom  application  for  it  could  be 
made,  or  that  the  obtaining  of  it  was  otherwise  impossible.* 

Reiser  u  a,  68  Ind.  879;  [Porter  vi  See  S.  v.  Davis,  23  Ma  408;  Com.  u, 

Johnson,  96  Ga.  145;  Pierce  v.  Pieroe,  HaU,  8  Grat  58a 

nindL  Ap.  107;  Heath  v.  &,  105  Ind.  »  Duncan  v.  Com.,  8  E  Monr.  281, 

842,  4  N.  E.  a  901;  P.  v.  Sykes,  96  [88  Am.  D.  152.] 

Mich.  452, 56  N.  W.  R.  12;  Ee  Orimm's  «  Com.  v.  Branamon,  8  R  Monr.  874. 

Estate,  181  Pa.  St  288,  87  Atl  R  408;  ?  a  v.  McBride,  4  McCord,  882l 

Ee  Lyman,  26  Misa  894, 56  N.  T.  Supp.  «  Kadgihn  v.  Bloomington,  58  lU. 

1020.]  229;  a  v.  Cron,  28  Minn.  140;  &  u 

1  &  V.  Gerhardt»  8  Jones  (N.  C\  178;  Myers,  68  Ma  824;  Hodgman  u  P.,  4 

U.  a  r.  Glab,  1  McCrary,  166;  Shaw  Denio,  285;  City  Council  v.  HoUen- 

V.  S„  56  Ind.  188;  Long  v.  a,  27  Ala.  back,  8  Strob.  855;   Indianapolis  t;t. 

82,  36;  [S^  Reider  v.  County  Court,  45  Fairchild,  1  Ind.  815;  a  u  Downer, 

Ma  Ap.  887;  Com.  vl  James  (Sy.),  82  21  Wis.  274;  a  v.  Jamison,  28  Ma  380; 

a  W.  R  219.]  Com.  v.  Blackington,  24  Pick.  352; 

>Shaw  V.  a,  mipra;  Long  u  Q.,  Garnerua,8  Blaokf.568;  NewTork 

8upra;  Keiser  v.  a,  58  Ind.  879.  v.  Mason,  4  E.  D.  Smith,  142;  [Dudley 

s  Bishop,  Con.,  §§  1144, 1145.  v.  a,  91  Ind.  812.] 

^Barnes  v. Com.,2  Dana,  888;  Gray  *Lord  u  Jones,  24  Ma  489,  [41  Am. 

tL  Com.,  9  Dana,  800,  [85  Am.  D.  186.]  D.  891 ;]  Erb  v.  a,  85  Ark.  681; 

V.  Atlanta,  68  Ga.  841 
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OH.  LV.]  LIQtrOB  SSLLINO  —  THE   LAW.       [§§  1006a,  1007. 

rV".  ExposmoNB  OF  Statutes  and  Doctrines. 

§  1006a.  Statutory  name  of  Ilqnor.— The  statutes  have  van* 
ous  terms  to  designate  the  liquor  the  selling  whereof  they  regu- 
late or  forbid.    And  — 

Court  or  jury  —  ("  Malt  liquor  " — "  Pop  " — ^^ Lager  heer  " — 
*^  Whiskey  "). —  The  meanings  of  the  several  terms,  and  whether 
or  not  the  admitted  or  proven  facts  of  a  case  are  within  them, 
are  for  the  court,*  while  the  jury  determine  what  facts  the  evi- 
dence establishes.'  Yet,  on  this  issue,  there  are  facts  so  famil- 
iarly known  and  certain,'  or  so  completely  a  part  of  the  lan- 
guage itself,^  that  the  court  will  take  judicial  cognizance  of 
them ;  hence  they  need  not  be  proved  to  the  jury.*  For  ex- 
ample, it  is  judicially  known  that  lager  beer  is  a  malt  liquor," 
but  probably  not  that  "pop"  is.^  And  whiskey  is  judicially 
known  to  be  intoxicating,'  but  malt  liquors  are  not  so  known.' 

§  1007.  ^^Intoxicating  liquor.** — This  term  denotes  any 
liquor  which,  by  reason  of  its  containing  alco  lol,  whether  only 
created  by  fermentation,  or  afterward  extracted  by  distilling 
and  then  mixed  with  other  ingredients  or  left  pure,  is,  in  such 
quantities  as  may  be  practically  drank,  capable  of  producing 
intoxication.^'    Except  as  to  what  is  judicially  known,  within 

1  Ante,  §  116;  Crim.  Pro.,  I,  g§  989a,  will  take  the  same  coguizance  of  the 

989&.  fact;  or,  that  the  court,  knowing  the 

^Ante,  %  907;  Crim.  Pra,  ut  sup,  fact,  will  instniot  them  thereia  The 

>Rex  V.  Luffe,  8  East,  198,  202;  result  of  the  two  forms  of  the  propo- 

Boullemet  v.  S.,  28  Ala.  83;  Hart  v.  sition  is 'identical 

a,  56  Ind.  599;  Lumpkin  v.  Murrell,  *  Watson  v.  a,  55  Ala.  158;  Adler  «. 

46  Tex  51;  Dixon  u  Niccolls.  89  IlL  a,  55  Ala.  16;  a  v.  Goyette,  11  R.  L 

872,  [89  Am.  D.  812;]  Humphrey  v.  592.    But  see  a  v.  Starr,  67  Me.  242. 

Bumside,  4  Bush,  215;  Boss  v.  Bos-  ^Godfreidson  v.  P.,  88  HI  284. 

welU  60  Ind  285.  «Schlicht  v.  a,  56  Ind.  178;  Eagan 

^Clementi  u  Golding,  8  Camp^  25,  tz.  a,  53  Ind.  162;  Feldman  u  Mor- 

30,  82;  Lampton  v.  Haggard,  8  T.  K  rison,  1  Bradw.  460. 

Monr.  149;  Jones  u  Overstreet,  4  T.  ^Shaw  v.  a,  56  tnd.  188;  Godfreid- 

B.  Monr.  547;  Bailey  v,  EAlamazoo^  40  son  t;.  P.,  supra;  Rau  v.  P.,  63  N.  Y. 

Mich.  251.  277;  Haines  v.  Hanrahan,  105  Mass. 

ft  That  a  fact  whereof  the  court  480;  Com.  v.  White,  15  Gray,  407.  See 

takes  judicial  cognizance  need  not  P.  v.  Hawley,  8  Mich.  330;  Markle  v. 

he  proved  is  a  proposition  suhstan-  Akron,  14  Ohio,  586,  59L 

tially  axiomatia    We  may  say  that  "a  v.  KeUey,  47  Vt  294;  Com.  v. 

the  jury,  having  the  same  means  of  Bios,  116  Mas&  56;  P.  v,  Hawley,  3 

knowledge  as  the  court  (a  v.  Packer,  Mich.  330;  Markle  v.  Akron,  14  Ohio, 

80  N.  a  489;  Feldman  v.  Morrison,  1  586,  591;  Foster  v.  a,  36  Ark.  258; 

Bradw.  460;  Eagan  v.  a,  53  Ind.  162),  Tompkins  n  Taylor,  21  N.  Y.  173; 
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§§  1008,  1009.]      07FBN8S8  HOSB  PUSBLT  8TATUT0BT.       [bOOK  YI. 

the  explanations  of  the  last  section,  the  question  whether  a  par- 
ticular liquor  is  intoxicating  or  not  is  for  the  jury,  who  decide 
it,  like  any  other  fact,  on  evidence  presented.'  Some  of  the  stat- 
utes have  attempted  to  remove  practical  difficulties  by  specify- 
ing what  liquors  shall  be  deemed  intoxicating.' 

"  Beer." —  Some  of  the  New  York  judges  considered  the  word 
"  beer  "  alone  to  imply  that  it  be  intoxicating.' 

§  1008,  *^  Strong  liquor."—  A  statute  of  New  York  made 
punishable  the  unlicensed  retailing  of  "  any  stn^^ong  or  spiritu- 
ous liquors  or  wines; "  and  the  majority  of  the  court  held  that 
strong  beer  is  "  strong  liquor "  within  the  inhibition,  because 
capable  of  producing  intoxication.*  There  are  other  cases  in- 
clining also  to  this  opinion;  and  agreeing  with  it  that  small 
be^  which  cannot  intoxicate  is  not  strong  liquor.* 

§  1009.  ^^  Splrltnons  liquor '' —  is  composed  wholly  or  in 
part  of  alcohol  extracted  by  distillation.'  It  need  not  be  recti- 
fied ;  ^  that  is,  it  is  within  the  term  though  it  has  passed  through 
the  still  only  once.'  Fermented  liquors  are  not  includetl.^ 
But  — 

I^athrope  v,  S.,  50  Ind.  555;  S.  v.  Laf-  ston  «^  S.,  28  Ohio  St  556;  Com.  v. 

fer,  88  Iowa,  422;  Com.  t*.  Peckham,  Chappel,  116  Mass.  7;  Guptiil  u  Rich- 

2  Gray,  514:  Com.  v.  Herrick,  6  Cush.  ardaon,  62  Ma  257;  Plunkett  «.  &,  ^ 

465.    See  King  v.  a,  58  Miss.  787,  [88  Ind.  68;  &  t\  Volmer,  6  Kan.  871; 

Am.  R  844;]  Smith  v.  S.,  19  Conn.  Intoxicating  Liquor  Cases,  28  Kan. 

498;  Bridges  v.  a,  87  Ark.  224;  [a  v.  751,  [87  Am.  B.  284;]  a  u  Starr,  67 

Hutohinson,  72  Iowa,  561, 84  N.  W.  R  Me.  242;  Com.  v.  Shea,  14  Gray,  886; 

421;  Hartel  u  P.,  78  111.  Api  100;  Pet-  a  u  McNamara,  69  Me.  18a 

teway  V.  a,  86  Tex  Cr.  R.  11, 85  a  W.  SP.  v.  Wheelock,  8  Ptok.  Cr.  il; 

R.  646.]  [Tinker  v.  a,  90  Ala.  647,  8  a  R  85.(; 

1  Josephdaffer  v.  a,  82  Ind.  402;  Hansberg  v.  P.,  120  III  21,  8  N.  R  it. 

Eisenman  u  a,  49  Ind.  520;  Rau  «.  857;  Mullen  n  a,  96  Ind.  804;  WeUh 

P.,  63  N.  T.  277;  Klare  n  a,  48  Ind.  v.  a,  126  Ind.  71,  25  N.  R  R  88K; 

483;  Haines  u  Hanrahan,  105  Mass.  Netso  u  a.  24  Fla.  868,  6  a  R  &] 

480;  Lathrope  v.  a,  50  Ind.  555;  a  t?.  < Tompkins  r.  Taylor,  21  N.  Y.  17*J, 

Lowry,  74  N.  G  121;  Com.  n  White,  17a 

15  Gray,  407;  a  u  Biddle,  54  N.  R  »Nevin  u  Ladue,  8  Denio^  48;  &  a^ 

879:  Plunkett  n  a,  69  Ind.  68;  a  v.  8  Denio^  487;  P.  ix  Criiley,  20  Barh. 

\Yall,  34  Me.  165 ;  a  v.  MiUer,  58  Iowa,  246. 

84;  a  v.  Peterson,  41  Vt  504;  a  u  « Caswell  v.  a,  2  Humph.  408;  a  v. 

Packer,  80  N.  C.  489;  [Knowles  v,  a,  Moore,  5  Blackt  118;  Walker  «^  Pres* 

80  Ala.  9;  Bell  t;.  a,  91  Ga.  227,  18  cott,  44  N.  H.  51L    See  Smith  v.  a, 

a  E.  R  288;  a  f.  Shaeffer,  44  Kan.  90.]  19  Conn.  49a 

3  Jackson  u  a,  19  Ind.  312;  a  u  '*Ante,%^m. 

Lerap,  16  Ma  889;  a  v.  Wittmar,  12  •  a  r.  Summery,  Winst.  ii,  lOa  And 

Mo.  407;  Com.  r.  Giles,  1  Gray,  466;  see  Boyd  «.  U,  a,  14  Blatch.  817. 

Com.  V.  Timothy,  8  Gray,  480;  John-  »a  u  Adams,  51  N.  H.  568;  Fritz  tv 
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OH.  LV.]  UQUOB  BBLLINa  —  THE  ULW.        [§§  1010,  1011. 

Peppermint  cordial. — Where  the  statutory  words  were,  "  any 
wine,  rum,  brandy,  gin,  whiskey,  or  any  gpiritiKma  liquor^  .  .  . 
or  any  punch  or  other  mixed  liquor,"  peppermint  cordial,  made 
of  whiskey  sweetened  and  scented,  was  by  the  majority  of  the 
court  held  to  be  spirituous  liquor.^ 

§1010.  ^^Tinous  liquor  "— (^^  Cider  ")•— Vinous  liquor  is 
liquor  ntade  from  the  juice  of  the  grape.'  Cider  is  not  within 
the  term.* 

Liquor. —  Under  a  statute  forbidding  the  "keeper  of  an  inn, 
tavern  or  ordinary,  or  retailer  of  liquors  by  the  small  measure," 
to  sell  "  on  a  credit  liquors  to  a  greater  amount  than  $10," 
champagne  wine  was  held  to  be  a  liquor.* 

§  idll.  Other  terms. —  There  are  other  words,  either  ex- 
plained in  the  earlier  parts  of  this  volume,  or  needing  no  expla- 
naticMi;  as,  ^^  distiller j^^^  ^  dietiUeryy^^  *  ^^  manufacturer j^^  "^  ^^mer- 
choffUj^^  ^^plaaUation,^^^  ^^refreshment  saioon^^^^  ecdoon^^^^^  ^^ordi- 
noT^,""  "^dwiwe*,""  ^furnishing  y^^^^  ^^jmbUc  hovse^^^  ^^plaoe  of 
pvhlic  resorty^ "  "  town^^  *^  ^^dweUinff-house,^  *•  ^'store^^^  "  *A^^,"  ^* 
"  Uquor  shop?'*  * 

S.,  1  Bax.  15,  overruling  S.  v.  Sharrer,  And  see  Howes  v.  Board  of  Inland 

2  Ck>ldw.  82a  RcTenne,  1  Ex  D.  88& 

iat7.Bennet,  3  Barring.  (Del)  565.  "Kitaon  u  Ann  Arbor,  26  Mich. 

Seepo^f,  §  102a    See,  as  to  an  analo-  825;   a  v.  Hansker,   86   Tez.   864; 

gou8  question,  Smith  v.  &,  19  Conn.  O'Brien  v.  a,  10  Tez.  Ap.  "544;  a  v. 

498;  [RoyaU  u  a,  78  Ala.  410;  Wall  tx.  Barr,  89  Conn.  40.    And  see  Haines 

a,  78  Ala.  417;  Musick  \\  a,  51  Ark.  u  Smith,  7  Tex.  Ap^  8a 

165, 10  a  W.  R  225;  Rabe  v.  a,  39  Ark.  ^^  Burner  v.  Com.,  18  Grat  77a 

201]  iMn^e,  §  291,  note;  Downman  t;.  a, 

3  Adler  v.  a,  55  Ala.  16, 24;  [Reyfelt  14  Ala.  242;  Swan  r.  a,  11  Ala.  594; 
V.  a,  78  Miss.  415, 18  a  R.  925.]  Easterllng  v.  a,  80  Ala.  4a 

*Feidman  v,  Morrison,  1  Bradw.      ^^a  v.  Freeman,  27  Vt  520;  a  v. 
46a  Jones,  89  Vt  870;  Com.  v.  Davis,  12 

4  Kizer    v.   Bandleman,   5   Jones    Bush,  240. 

(N.  C),  428.  w^nic  §§  297-299;  Brown  v.  a,  27 

i^^nfe,§27a  And  see  an^  §  1009;  Ala.  47. 

Johnson  v.  a,  44  Ala.  414.  !•  Bandalow  v.  P.,  90  IlL  2ia    And 

•Atlantic  Dock  Ca  ix  Libby,  45  see  an<6,  §g  291,  29a 

N.  T.  499.  i7^n^e,  §  299a;  a  v.  Glennon,  8  R.  L 

7  Com.  V.  Bralley,  8  Gray,  45a  27a 

•Com.  u  McGeorge,  9  B.  Monr.  8;  ^^Anit,  §g  277-290;  Conu  ^  Esta- 

Cole  t7.  Com.,  8  Dana,  81;  Anderson  brook,  10  Piok.  293. 

r.  Com.,  9  Bush,  569;  posiy  §  1090.  i^^nte,  §§  294,  295;  Barth  u  a,  18 

^Ante,  %  800;   Sanderlin  v.  a,  2  Conn.  482. 

Humph.  815.  ^^Wooster  v.  a,  6  Bax.  538,  a  tx. 

wa  V.  Hogan,  10  Fost  (N.  H.)  26a  PoweU,  8  Lea,  164 
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§§  1012,  1013.]      OFFEKSES  MOBK  PUKELT   STATUTOBT         [bOOK  VI. 

§  1012.  Giylng  away. —  Some  of  the  statutes  make  punish- 
able the  giving  away  of  the  liquor/  equally  with  the  selling. 
Under  the  rule  of  interpretation  that  an  act,  to  be  within  a 
penal  prohibition,  must  be  within  its  spirit '  as  well  as  its  let- 
ter, the  court  will  not  hold  it  to  be  a  crime,  where  the  purpose 
of  the  provision  was  evidently  to  prevent  evasions  of  another 
against  selling,'  merely  to  treat  in  hospitality  a  person  calling 
at  one's  house.*  But  where  it  is  to  prevent  the  corruption  of 
elections,  on  election  day,  the  contrary  conclusion  seems  to  fol- 
low.* In  some  of  the  statutes  the  word  "  give  "  is  held  to  com- 
prehend a  sale.* 

§  1018.  ^^Sell." — To  sell  is  to  transfer  the  ownership  for 
a  valuable  consideration.''  A  gift  is  not  a  sale,"  nor  is  the  ad- 
ministering of  the  liquor  by  a  physician  as  a  medicine.*  Nor 
yet  is  a  mere  agreement  to  sell ;  ^*  there  must  be  a  delivery 
of  the  liquor,^^  or  such  a  constructive  delivery  as  will  cause  the 
title  to  pass.'*  But  payment  need  not  be  made;  for  a  sale  on 
credit  is  equally  within  the  prohibition  as  one  for  cash,  though 
the  law  would  not  enforce  the  payment.^    So  also  it  is  a  sale 

1  Albrecht  v.  P.,  78  IlL  610;  Bloom-  Madison  Avenue  Baptist  Church  v, 

ington  V.  Strehle,  47  HL  73;  Williams  Baptist  Church,  46  N.  T.  181:  [Mo- 

V.  &,  48  IndL  806;  Dahmer  u  8.,  66  Gruder  v.  a,  88  G&  616, 10  a  E.  R. 

Miss.  787;  Parkinson  v.  a,  14  Md.  184»  281;  Paschal  u  a,  84  Qa.  826, 10  a  E. 

[74  Am.  D.  62a]  R  821 ;  Com.  v.  Abrams,  160  Ma8&  808, 

>^n^e,§§226.280, 2»iet9e^:  [Amos  28  N.  R  B.  68;  Ludwig  v.  a  (Tex. Cr. 

V.  a,  78  Ala.  490;  a  u  Standish,  87  R),  61  a  W.  R  890.] 

Iowa,  648b]  8  Parkinson  v,  a,  supra;  AUen  u  a» 

s  Williams  u,  a,  mpra;  Dahmer  u  14  Tex.  638;  [Wlecke  u  a,  14  III.  Api 

a,  supra;  [a  v.  Ball,  27  Nebi  601,  48  447;  Siegel  u  a,  106  III  89;  Harvey 

N.  W.  R  89a]  V.  a,  80  Ind.  142;  Kurtz  v.  a,  79  Ind. 

<  Albrecht  v.  P.,  mpra;  [Reynolds  48&J 

*  V,  a,  78  Ala.  8:  Powers  v.  Com.,  90  *Sohaffner  u  a,  8  Ohio  St  642. 

Ky.  167;  P.  v.  Hicks,  79  Mich.  467,  44  And  seeiXM^,  §  lOia 

N.  W.  R  981;  Com.  v.  Heckler,  168  ^Banchor  «.  Warren,  88  N.  H.  188; 

Pa.  St  676,  82  AtL  R  62;  a  u  Camp»  Riley  v.  a,  48  Miss.  897. 

64  Vt  296,  24  AtL  R  1114]  H  Pulse  «l  a,  6  Humph.  lOa 

»  Searfoss  vt.  a,  42  Md.  40&  i>  Bishop^  Con.,  §^  1 809, 1828;  Dofaeon 

«  Com.  V,  Davis,  12  Bush,  24a  Com-  v,  a,  67  Ind.  69;  Com.  u  Greenfield,  121 

pare  with  Dahmer  v,  a,  and  Parkin-  Mass.  40.    See  Tegler  v,  Shipman,  88 

son  t\  a,  9upra;  [Ritchie  ti  Zalesky,  Iowa,  19^  [11  Am.  R  118;]  a  tk  Gom- 

98  Iowa,  89,  67  N.  W.  R  899;  a  v.  ings,  28  Vt  608;  Btallard  «.  liarks,  3 

Danforth,  62  Vt  188, 19  AtL  R  229.]  Q.  R  D.  412. 

7  Parkinson  v.  a,  14  Md.  184,  [74  ^  Emerson  u  Noble,  82  Me.  880; 

Am.  D.  622:]  Stevenson  v.  a,  66  Ind.  Com.  v.  Burns,  8  Gray,  482;  Com.  v. 

409;  Lumpkin  vi  Wilson, 6  Heisk.  656;  Rumrill,  1  Gray,  888^  890;  Biley  u  a, 
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CH.  LY.]  LIQUOR  SBLLIKa  —  THE  LAW,  [§  1013. 

where  the  liquor  is  delivered  in  discharge  of  a  prior  obligation.^ 
And, — 

Qtiantity  and  where  drank. —  To  complete  the  offense  some 
of  the  statutes  require  less  than  a  specified  quantity  to  be  sold,' 
or  the  sale  to  be  by  retail,'  or  for  drinking  on  the  premises,  or 
the  like; *  others  do  not.*    Now, — 

Evasions, — It  not  being  punishable  under  a  statute  to  violate 
its  spirit  where  the  letter  is  not  broken,'  if,  from  whatever  mo- 
tive, parties  so  shape  a  transaction  that  it  does  not  constitute  a 
sale,  or  a  sale  of  the  forbidden  quantity,  and  it  is  not  meant  to 
be  such,  they  escape  the  statutory  penalty.^  But  no  mere  eva- 
sion of  the  law,  where  a  sale  is  the  thing  intended  by  the  par- 
ties,—  it  being  for  the  jury  to  say  whether  or  not  such  was  their 
intent,  where  j>rimaf(iGie  the  transaction  was  not  a  sale,'  —  will 
avail  them.'  Numerous  have  been  the  devices  of  offenders  to 
escape  this  doctrine,  and  almost  all  have  been  unsuccessful;  as, 

supra;  Ihrig  v,  8^,  40  IndL  422;  S.  v.  ^Ante,  §  1012,  and  places  referred 

Thomas,  18  W.  V&  848;  [Perkins  v.  ta 

a,  92  Ala.  60,  90  a  R.  586;  BUlings-  ?  Dobson  v.  a,  57  Ind.  60;  Young  v. 

ley  u  a,  96  Ala.  114, 11  a  R  408;  P.  a.  68  Ala.  858;  Scott  v.  a,  25  Tex. 

V.  Bradley,  58  Hun,  601.]  Supp.  168;  a  v.  Kirkham.  1  Ire.  884; 

1  Mason  v.  Lothrop,  7  Gray,  854;  [Skinner  u  a,  97  Ga.  690;  Hogg  v.  P., 

Be6cherixa,82Ind.480;ai;.Poteet»  15  IlL  Ap.  288;  a  u  Hutchins,  74 

86  N.  a  612.  Iowa,  20;  Hood  v.  S.,  35  Tex.  Cr.  R 

>Soott   tx.  a,   25   Tex.    Supi  168;  585,84  8.  W.  R.  985;  Way  r.  a,  86 

Noeoker  «.  P.,  91  DL  468;  Weireter  v.  Tex.  Cr.  R.  40,  85  a  W.  R  877.] 

a,  69  Ind.  269;  Sappington  v.  Carter,  >  Com.  v.  Smith,  102  Mass.  IH  147; 

67  HL  482;  [Olmstead  v.  a,  90  Ala.  Rickart  v.  P.,  79  111.  85;  Kober  v.  a, 

681,  8  a  R  668;  Bach  v.  a  (Ark.),  88  10  Ohio  St  444.    Handing  the  liquor 

a  W.  R  857;  Beiaer  vl  a,  79  Ga.  826,  to  a  person  who  asks  for  it  is  not  the 

4  a  K  R  257.]  only  method  by  which  a  sale  may  be 

'Tripp  V.  Hennessy,  10  R  L  129;  made.  Kimball  v.  P.,  20  111.  84a  And 

Bryant  v.  S.,  46  Ala.  802;  Lemons  v.  see  S.  r.  Hopkins,  4  Jones  (N.  C),  805; 

a,  50  Ala.  180;  Harris  u  a,  50  Ala.  a  v,  Wright,  4  Jones  (N.  C),  808; 

127;  Lillensteine  v.  a,  46  Ala.  498;  [Roberson  v.  a,  99  Ala.  189, 18  a  R 

Luling  V.  Laforanche,  80  La.  An.  972;  582;  Marcus  v,  a,  89  Ala.  28,  8  a  R 

Martin  v.  a,  59  Ala.  84;  Forwood  u  155;   BlackweU  v.  S.,  42  Ark.  275; 

a,  49  Md.  581.  Winn  v.  a,  48  Ark.  158;  Lauer  v.  D. 

4  O'Connor  v.  &.,  45  Ind.  847;  Band-  C,  11  Wash.  Ap.  453;  Hardison  v.  a, 

alow  V.  P.,  90  UL  218;  PoweU  v.  a,  68  95  Ga.  887,  22  a  K  R  681;  Roberson 

Ala.  177;  Bath  v.  White,  8  G  P.  D.  v.  a,  100  Ala.  87, 14  S.  R  554.] 

175;  a  V.  White,  7  Bax.  158;  [Ritchie  •  Id ;  a  v.  Redden,  5  Harring.  (Del) 

V.  Zalesky,  98  Iowa,  589,  67  N.  W.  R  505;  [P.  v.  Andrews,  115  N.  Y.  427,  22 

899;  Com.  v.  Wheeler,  79  Ky.  284.]  N.  E.  R  85a] 

0  Allen  V.  a,  5  Wis.  329;  a  v.  Corll, 
73  Ind.  585. 
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§  1013.]  OFFENSES  XOBE   FUEELT   BTATUTOBT.  [bOOK  TI. 

selling  something  else  and  giving  the  liquor,^  oontracting  for 

the  larger  permissible  quantity  and  delivering  it  in  the  smaller 
forbidden  quantities  at  different  times,*  permitting  the  customer 
to  help  himself  and  drop  a  piece  of  money  into  a  hole  in  the 
table,'  the  "  social  club  "  device,*  and  other  similar  ones.*   The 

1  Com.  u  Thayer,  8  Met  525 ;  Archer  ute.    The  casea»  m  here  cited,  are  di- 

V,  8.,  45  Md.  88.    And  see  New  Glou-  vided  into  those  holding  that  the 

oester  v,  Bridgham,  28  Me.  00.    Thus,  distribution  was  illegal   and  those 

"  an  ingenious  but  worthless  woman  holding  the  oontnuy.    The  following 

set  up  a  stall  to  give  away  liquor,  and  cases  are  of  the  former  class:  Mohr- 

sell  cigars  at  a  price  which  would  man  t;.  S.,  105  Qa.  709,  82  8.  E.JS.  148, 

compensate  for  the  liquor;  in  that  48  L.  R.  A.  378;   S.  n.  Horacek,  41 

case  it  was  left  for  the  jury  to  say  Kan.  87,  41  a  W.  R  612,  8  L.  R  A. 

whether  it  was  in  the  contemplation  687;  Kentucky  Club  v.  Louisville,  02 

of  the  parties  by  the  purchase  of  Ky.  809;  &  v.  Boston  Ciub,  45  La. 

cigars  to  pay  for  the  liquor;  and  the  An.  585, 20  L.  R  A.  185;  S.  v.  Easton, 

jury  convicted  the  defendant  of  a  etc.  Club,  78  Md.  97, 10  L.  R  A.  64; 

violation  of  this  law."  Observation  in  Com.  v.  Baker,  152  Mass  387;  Com.  t\ 

8.  V.  Redden,  aupra;  [Corl  v.  Hogan,  Jacobs,  152  Mass.  276;  P.  v.  Soule,  74 

140  Mass.  289,  8  N.  R  R  207;  In  re  Mich.  250,  2  L.  R  A.  494;  &  u  Essex 

Kinzee,  59  N.  T.  a  682;  In  re  Lyman,  Club,  53  N.  J.  Lb  99;  Nogales  Club  n. 

59  N.  T.  a  968,  28  Misc.  885.]  a.  59  Misa  218;  a  v.  Bacon,  44  Mo. 

•  Murphy  v.  a,  1  Ind.  866,  Smith  Ap.  86;  P.  v.  Andrews,  115  N.  Y.  427, 

and.),  961;  a  9.  Kirkham,  1  Ira  884;  6  L.  R  A.  128;  Com.  v,  Tiemey,  148 

Thomas  v.  a,  87  Misa  858;  [Hunter  9.  Pa.  St.  552;  P.  v,  Bradley  (N.  T.X  58 

a,  60  Ark.  812, 80  a  W.  R  42,  40  Cent  Hun,  601;  S.  u  Neis,  108  N.  a  787,  29 

L.  J.  495;  Richardson  v.  Com.,  76  Ya.  a  E.  R  453,  12  L.  R  A.  412;  Finn  v. 

1007.]  a,  88  Tex.  Cr.  R  75,  41  a  W.  R 1102; 

*&.  u  McMinn,  88  N.  a  66a  Kraneku a,88Tex.  Cr.  R  44,4ia  W. 

<a  V.  Mercer,  82  Iowa,  405;  Mar-  R  612;  Com.  u  Shumate,  48  W.  Ya.  90, 

mont  V.  a,  48  Ind.  21.    [A  list  of  club  29  a  E.  R  1001 :  Boldt  v.  a,  72  Wia  7. 

cases  is  here  appended,  from  which  And  the  following  belong  to  the  lat- 

it  will  be  seen  that  some  of  the  courts  ter  class:  a,  Bell  u  St  Louw  Club, 

hold,  either  upon  principle  or  con-  125  Ma  808,  28  a  W.  R  573,  20  Ia  R 

struction  of  the  statutes  in  particu-  A.  185;  P.  v.  Adelphia  Club^  140  N.  Y. 

lar  jurisdictions,  that  it  is  wholly  5,  48  N.  £.  R  931,  81  X^  R  A.  510; 

illegal  for  a  club  to  distribute  intoxi-  Barden  u  Montana  Club,  10  Mont 

oating  liquors  among  its  members,  880^  11  L.  R  A.  593;  Klein  tx  Liv- 

whether  a  profit  is  made  therefrom  ingston,  177  Pa.  St  224,  84  L.  R  A. 

or  not  and  whether  the  use  of  liquor  94;  a  v.  McMaster,  85  a  Q  1;  a  u 

is  a  mero  incident  or  the  main  pui^  Austin  Club,  89  Tex.  20,  88  a  W.  R 

pose  of  the  club,  and  that  others  113,  80  L.  R  A.  600;  Hood  v,  a,  85 

make  the  legality  of  the  distribution  Tex.  Cr.  R  585,  34  a  W.  R  935;  Way 

turn  upon  the  question  of  the  bona  v.  a,  86  Tex.  Cr.  R  40,  35  a  W.  R 

fldes  of  the  club  as  a  social  body  377;  Piedmont  Club  tx  Com.,  87  Ya. 

with  such  distribution  as  a  mere  in-  540^] 

cideot  or  whether  there  were  sales       ^Rickart  «  P.,  79  HI.  85;   8.  n. 

for  profit  or  the  organization  was  a  White,  7  Bax.  158;  a  v.  Bell,  2  Jones 

device  or  scheme  to  evade  the  stat-  (N.  C),  837.    And  see  a  v.  Simmons^ 
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<3H.  LY.]  LIQUOR  SBLUKG  —  THB  LAW.  [§  1014. 

principle  is  that  a  sale  is,  not  an  executory,  but  an  executed, 
•contract;  and,  when  the  possession  of  the  liqnor  has  passed  from 
the  one  person  to  the  other,  the  transaction,  whatever  its  form 
was,  or  however  defective  in  form,  becomes  what  the  parties 
meant.^    Again, — 

Name  of  liquor, — If  a  drink  of  a  particular  name  is  adulter- 
ated or  mixed  with  other  ingredients,  known  or  unknown,  and 
sold  under  another  name,  still  a  sale  of  the  mixture  is  a  sale  of 
the  drink.' 

§1014.  ^^ Barter''  aid  ^^ exehamge,'' dlstlnguteked  fk-rai 
^^  sale."  —  In  other  departments  of  the  law  a  distinction  is 
sometimes  made  between  a  "  barter  "  or  ^^  exchange  "  of  goods 
and  a  ^^sale"  of  them.*  If  goods  are  delivered  at  a  fixed 
price,  to  be  paid  for  in  other  goods,  the  transaction  is  as  com- 
pletely a  sale  as  though  the  payment  were  to  be  in  money.^ 
But  where  one  thing  is  simply  given  for  another,  and  no  de- 
terminate value  is  set  upon  either,  the  transaction  is  a  barter 
and  not  a  sale,  and  it  does  not  alter  the  case  that  a  money  dif- 
ference is  paid.*  Still  we  have  other  authority  for  saying  that 
whenever,  for  any  valuable  consideration,  though  only  in  un- 
appraised  goods,  the  ownership  of  a  thing  passes  from  one  per- 
son to  another,  there  is  a  sale.*  Some  have  applied  the  former 
doctrine  to  the  criminal  statutes  now  under  discussion  and  held 

06  N.  a  022;  Bath  u  White,  8  Q  P.  Keiler  v.  Tutt,  81  Ma  301;  Loomls  v. 

D.  179,  180;  Weireter  u  a,  00  Ind.  V^ainwright,  21  Vt  52a     StiU  we 

209;  [&  V.  Neia,  108  N.  Q  787, 18  a  R  have  some  authority  for  saying  that 

R.  22&]  it  is  a  barter  and  not  a  sale  where 

1  Bishop,  Con.,  §§  880,  880,  891 ,  40U  goods  are  exchanged  at  agreed  prices. 

404;  Huthmaoher  v.  Harris,  88  Pa.  Guerreiro  v.  Peile,  3  R  &  Aid.  010. 

St  491,  [80  Ana.  D.  602;]  Whitohertx  And  see  TomL  Law  Diet,  ''Barter." 

Shattuck,  8  Allen,  819;  Dunham  v.  ^Gunter  v,  Leokey,  80  Ala.  691; 

Chatham,  21  Tex.  281,  [78  Am.  D.  228;]  Mitchell  v.  Gile,  12  N.  H.  890;  Wood- 

Weatherby  v.  Banham,  6  Car.  A  P,  ford  v.   Patterson,    82    BarK    830; 

1d2a  Lumpkin  v.  Wilson,  6  Heisk.  666. 

'Com.  V.  Bathriok,  0  Cush.  247;  a  See  Wittkowsky  v.  Waason,  71  N.  C. 

V.  Stanton,  87  Conn.  421,  42&    See  451. 

Russell  V.  Sloan,  88  Vt  060.  •Foster  v.  Pettibone,  8  Seld.  488; 

>  Vnil  v.  Strong,  10  Vt  457;  [Coker  Madison  Avenue  Baptist  Church  v, 

t;.  a,  91  Ala.  92, 8  a  R.  874;  Robinson  Baptist  Churoh,  40  N.  T.  131, 139, 14a 

V.  a,  69  Ark.  841,  27  &  W.  R.  238;  See  Schermerhorn  v.  Talman,  4  Kern. 

^  GiUan  v.  a,  47  Ark.  656,  2  a  W.  R.  93,  117.    "  In  exchanging,  both  par- 

186k]  ties  are  buyers  and  adlerg.**    Anony- 

<  Pioard  v.  McCormick,  11  Mioh.  08;  mous,  3  Salk.  157. 
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§§  1015,  1016.]      OFFENSES  MOBB  PUBBLT  8TATUT0BT.        [bOOK  VI. 

that  a  barter  of  the  liquor  is  not  a  sale  of  it.*  On  the  other 
hand,  under  the  statutory  words  "  shall,  directly  or  indirectly,, 
on  any  pretense  or  by  any  device,  sell,  or  in  consideration  of. 
the  purchase  of  any  other  property  give  to  any  person  any 
spirituous  or  intoxicating  liquor,"  the  offense  was  held  to  be 
committed  where  a  distiller  exchanged  intoxicating  liquor  for 
grain.  "The  intention  of  the  legislature,"  said  the  learned 
judge,  "  was  manifestly  to  cover  every  case  of  the  transfer  of 
intoxicating  liquors  for  value,  in  whatever  form  the  considera- 
tion for  such  transfer  might  be  given  or  paid."  * 

§  1016.  ^'Mortgage"  as  ^^sale." — With  some  exceptions 
and  qualifications,'  a  mortgage  is  a  sale,  though  upon  condition. 
Therefore  the  mortgage  of  an  apothecary's  stock,  consisting  in 
part  of  intoxicating  liquors,  was  adjudged  to  be  a  sale  of  the 
liquors  within  the  prohibitory  laws;  and,  as  such,  invalid.* 

§  1016.  ^^  Oifer  to  sell.'' — A  sale  is  not  necessarily  an  offer 
to  sell.* 

Single  sale  —  {One  day). —  Under  many  of  the  principal  stat- 
utes, a  single  instance  of  selling  constitutes  the  offense;*  and 
a  person  may  commit  any  number  of  offenses  in  a  single  day; 
or  as  to  one  purchaser.'    Thus, — 

1  Steyenson  v,  6L,  65  Ind.  409.    See  without  any  affirmative  act  of  offeiv 

Schliobt  V,  S.,  66  Ind  17&  ing  them,  has  been  held  not  to  be 

>  Com.  V,  Clark,  14  Graj,  867,  872^  within  a  statute  against  exposing 

opinion  by  Bigelow,  J.   And  see  How-  them  for  sale  on  Sunday.    Houtsch 

ard  V.  Harris,  8  Allen,  207;  [Coul  v.  v.  Jersey  City,  6  Dntoher,  816;  [Her- 

Abrams,  150  Mass.  898,  28  N.  £.  R  5a]  ron  v.  a,  51  Ark.  188,  10  a  W.  R.  25,] 

'Krider  v.    Western   College,  81       *Com.  v.  Porter,  4  Gray,  426;  Q.  v. 

Iowa,  547;  P.  v.  Cox,  45  CaL  842.  Grames,  68  Me.  418;  Weireter  «.  a,  69 

«  Hay  V.  Parker,  55  Me.  855.  InoL  269;  Woody  u  a,  82  Ga.  595;  a 

ft  *'  It  rthe  offer  to  sell]  is  not  to  be  u  Small,  81  Mo.  197;  [Dansey  u  a,  23 
inferred  from  the  mere  fact  of  a  sale,  Fla.  816,  2  S.  R.  692;  Frese  u  a,  28 
because  the  seller  may  have  merely  Fla.  267,  2  S.  R.  1;  P.  tx  Kropp,  52 
accepted  an  offer  of  a  third  person  to  Mich.  582,  18  N.  W.  R  868;  Spring- 
purchase  an  article  which  he  had  no  field  v.  Ford,  40  Ma  Ap.  586w  Single 
previous  thought  of  selling,  or  wish  illegal  sale  not  sufficient  to  convict 
to  sell;  and  it  is  absurd  to  talk  of  an  druggist  of  keeping  with  intent  to 
acceptance  as  an  offer.  They  are  as  sell  unlawfully.  Maynard  v,  Eaton, 
essentially  distinct  as  a  question  and  108  Mich.  201,  65  N.  W.  R.  76a] 
an  answer."  Williams  v.  Tappan,  8  ^a  v.  Small,  81  Ma  197;  Weireter 
Fost  (N.  H.)  885,  894.  u  a,  supra;  Brooke  v.  Milliken,  8  T. 

♦'  Expose   for  sale."—  The   mere  R  509. 
having  of  liquors  visible  at  the  bar, 
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^^  Betaily'^ —  in  the  statate,  is  satisfied  by  a  single  instance  of 
selling,^  though  it  may  equally  consist  of  more  sales  than  one.' 
So  — 

"  Deal  in  selling.^ ^ —  The  words  "  deal  in  selling  "  are  held  to 
be  satisfied  by  a  single  sale.'    But  — 

"  Dealer  " —  implies  a  plurality  of  instances.*    And — 

^^  Bu9ine93  or  employment "  —  same.^ 

§1017.  ^^  Presume  to  be  seUer/'  —  The  words  ^^  presume 
to  be  a  retailer  or  seller  of  wine,  brandy,  rum,  or  other  spiritu- 
ous liquors,  in  a  less  quantity  than  twenty-eight  galloss,  and 
that  delivered  and  carried  away  all  at  one  time,"  are  held  to 
req;uire  only  a  single  sale.*    But — 

Quantity. — This  statute  is  not  violated  where  several  kinds 
of  liquor  are  included  in  the  one  sale,  the  quantity  of  each 
kind  being  less  than  the  twenty-eight  gallons,  yet  all  being 
more.  ^^  It  is,"  said  Shaw,  C.  J.,  *^  a  wholesale  dealing  with  a 
customer  who  buys  to  sell  again."  ^ 

§  1018.  ^^  Common  seller."  —  The  English  statute  of  5  and 
6  Ed w.  6,  ch.  25,  §  4,  followed  by  some  later  enactments,  made 
punishable  those  who  should  witiH>ut  license  "  use  commonly 
selling  of"  specified  drinks.  Whence  we  have  derived  the  ex- 
pression "  common  seller,"  which  some  of  our  statutes  forbid 
any  one  to  be  without  license.  And  our  courts  have  inter- 
preted it  to  require  proof  of  three  specific  acts  of  sale,  to  which 

la  17.  Cassety,  1  Rich.  00;  S.  u  a  v.  Bugbee,  22  Yt  82;  a  u  Chand- 

Mooty,  8  Hin  (&.  C),  187;  Lawson  u  ler,  15  Vt  425. 

a,  56  AUl  118;  Martin  v,  a,  59  Ala.  ^Ante,  §  210;  OveraU  v.  Bezeau,  87 

84.    In  MarJcle  v.  Akron,  14  Ohio,  586,  Mich.  50S.    A  clerk  in  a  dealer's  sa- 

the  oonrt  were  of  opinion  that  the  loon  is  not  a  dealer.    Archer  v,  a,  10 

word  ''retail  **  does  not  necessarily  Tex.  Ap^  482.   See  also  Barton  v,  Mor- 

imply  a  consideration  given;    but,  ris,  10  Phila^  860i    [Conira,  Jordon  v. 

query.  a,  22  Fla.  52a] 

^a  v.  Anderson,  8  Rich.  172;  Lil-  *  Moore  v,  a,  16  Ala.  411;  Harris  t\ 

lensteine  v,  a,  46  A1&  40a  a,  50  Ala.  127;  Lemons  tL  a,  50  Ala. 

"^  Wholesale.*'— As  to  the  distino-  180;  Martin  v.  a,  59  Ala  84;  U.  a  u 
tion  between  ** wholesale**  and  "re-  Jackson,  1  Hughes,  C  C.  531;  Law- 
tail,*'  see  Qorsuth  v,  Butterfield,  2  son  v.  a,  55  Ala.  118L 
Wis.  287;  Harris  v.  Livingston,  28  *Com.  v.  Dean,  21  Pick.  834;  R.  a 
Ala.  577;  Koopman  v,  a,  61  AI&  70;  of  Mass.,  ch.  47,  g  a 
Espy  V.  a,  4tT  Ala.  588;  Browne  v.  ?  Browne  v.  Hilton,  23  Pick.  319. 
Hilton,  28  Pick.  310.                            •  And  see  Com.  v.  Buck,  12  Met.  524; 

*Antey  g  210;  a  v.  Paddock,  24  Yt  [Olmstead  v.  a,  90  Ala.  634,  8  a  B. 

812;  a  u  Glasgow,  Dudley  (a  C),  40;  668;  Bach  v.  a,  61  Ark.  326.] 
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perhaps  must  be  added  other  evideace.^  They  need  not  be  to 
three  distinct  persons;*  even  if  all  are  to  one,  the  effect  is  the 
same.'  They  may  be  all  in  one  day,*  or  evening,*  or  on  differ- 
ent days.*  They  do  not  constitute,  but  rather  evidence,^  the 
offense.  There  may  be  other  proofs,  and  even  those  of  the 
three  sales  may  be  circumstantial,*  while  yet  the  jury  must  in 
some  way  be  made  satisfied  that  they  occurred.*  Plainly,  aside 
from  a  statutory  interpretation  which  has  sometimes  prevailed 
in  at  least  one  of  the  states,^*  three  sales  may  take  place  under 
circumstances  which  do  not  make  the  seller  a  common  seller. 
Hence,  and  for  other  reasons,  the  defendant's  surroundings 
and  fittings  up,  and  numberless  other  like  facts,  may  be  shown 
against  him." 

§  1019.  Medical  use  —  (Exceptive  provisions). —  Some  of 
the  statutes,  in  varying  terms,  provide  for  the  selling  of  liquors 
for  medical  use,  or  except  from  their  penalties  sales  made  for 
such  use."  And  this  accords  alike  with  their  general  policy 
and  with  the  opinions  of  all  classes  of  people;  for,  though  in- 
toxicating liquor  is  not  a  ^^drug,""  all  deem  it  a  valuable  medi- 
cine.  Where  these  statutory  provisions  and  limitations  prevail, 

1  Com.  V,  Tubbs,  1  Cush.  2;  Com.  v.  101.    Evidence  of  three  transactions 

Odlln,  23  Pick.  275;  S.  v.  Day,  37  Me.  with  delivery,  sales,  and  purchase 

244    See  S.  v.  O'Conner,  49  Ma  694  distinct  from  one  another,  although 

'Com.  V.  Tubbs,  supra;  &.  v.  Will,  at  a  single  visit  of  the  purchasers, 

6  R.  L  207.  and  in  pursuanoe  of  a  preoonoerted 

tCom.  V,  Odlin,  28  Pick.  27G,  278L  plan  to  obtain  evidence  against  the 

4  Com.  V.  Perley,  2  Cush.  659.  liquoi^seUer,  is  competent  proof  of 

A  Com.  t;^  RumriU,  1  Gray,  888L  three  sales.    Com.  v.  Graves,  97  Mass. 

•  a  V.  Day,  87  Ma  244  114 

7  a  v.  Maher,  86   Ma  226;   a  u  ^^Com.  v.  Tubbs,  mtpra;  Com.  v. 

Coombs,  82  Ma  689.    See pos^,  §  1027.  Madden,  1  Gray,  486;  Com.  t;^  Hai^ 

^a  u  Hynes,  66  Ma  Hi,  115.  vey,  1  Gray,  487;  Com.  v.  Norton,  16 

•Com.  V.  Tubbs,  1  Cush.  2.    Yet  Gray,  80;  Com.  tx  Maloney,  16  Gray, 

Shaw,  C.  J.,  once  said:  "  No  statute  20;   Com.  u  Whalen,  16  Gray,  28; 

and  no  rule  of  common  law  has  pre-  Com.  u  Collins,  16  Gray,  29l 

cisely  determined  what  shall  oonsti-  ^'  Haynie  tx  a,  82  Miss.  400;  Hen- 
tute  a  person  a  oommon  seller."  Com.  -  wood  v.  a,  41  Misa  679;  a  v,  Mitch- 

V.  Odlin,  28  Pick.  276,  278;  [Abel  v,  ell,  28  Ma  562;  a  v.  Wells,  28  Ma  565; 

a,  90  Ala.  631,  8  a  B.  760.]  Harper  u  a,  8  Lea,  211;  Boone  v.  a, 

10  Declaring  three  acts  of  sale  suffi-  10  Tex.  Ap.  418,  [88  Am.  R  641;]  Mills 

oient  to  constitute  a  a  common  seller,  t^.  Perkins,  120  Masa  41;  Bain  tx  a. 

Com.  V.  Kirk,  7  Gray,  496;  Com.  v.  61  Ala.  76;  [Carl  u  a,  87  Ala.  17,  6 

Barker,  14  Gray,  412;  Com.  v.  Hogan,  a  R  lia] 

97  Masa  120.    See  Coul  u  Mahony,  i'  Gault  v.  a,  84  Ga.  68& 
14  Gray,  46;  Com.  v.  Boy  den,  14  Gray, 
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they  must,  in  reason,  and  it  is  believed  on  authority,  be  ac- 
cepted as  the  measure  of  the  right  to  make  such  sales,  so  that 
no  further  right  can  be  superinduced  by  interpretation.*  But, — 

§  1030.  No  exeeptiTe  proTision. —  Where  the  statute  has  no 
exceptive  provision,  it  is  the  better  opinion  that  interpretation 
should  except  the  hona  JbdesoXey  proceeding  on  due  caution  and 
inquiry,  for  medical  use;*  though  the  books  contain  much  in 
dissent  from  this.'  In  principle,  this  doctrine  rests  on  a  very 
firm  foundation.  It  being  an  established  rule  in  the  interpre- 
tation of  penal  statutes  that  one  to  violate  them  must  infringe 
their  spirit  equally  with  their  letter,*  everybody  knows  the 
purpose  of  these  enactments  to  be  the  suppression  of  tippling, — 
or,  at  least,  the  sale  for  drink, —  not  the  depriving  of  the  sick 
of  a  needed  medicine.  Hence  it  is  plain  that  the  interpreta- 
tion which  is  given  to  other  criminal  statutes  will,  if  applied  to 
these,  except  the  iona  fide  and  cautious  sale  for  medical  use. 
Again,— 

MeAidne  distinguished  from  drink. —  Things  are  distinguish- 
able by  the  uses  to  which  they  are  put.  A  piece  of  hickory 
wood  two  and  a  half  feet  long  is  one  thing  or  another  accord- 
ing as  its  purposed  use  is  for  fuel,  for  an  axe  handle,  or  for  a 
deadly  weapon  with  which  to  commit  a  murder.  So  is  alcohol 

1  Harper  v.  a,  supra;  Q,  v.  Wool,  86  >  AntCf  §  288;  DonneU  v,  a,  2  Ind. 

N.  C.  708;  Newman  v.  a,  7  Lea,  617;  658;    a  v.  Adamson,   14   Ind.  296; 

[Flower  v.  &.,  89  Ark.  209;  Battle  v.  Thomaason  v.  a,  15  Ind.  449;  Elrod  v. 

a,  51  Ark.  97;  Telford  v.  a,  109  Ind.  a,  72  Ind.  292;  Hooper  v.  a»  56  Ind. 

359, 10  N.  R  R.  107;  a  v.  Benadone,  158;  Ball  u  a,  50  Ind.  595;  Jakes  v, 

79  Iowa,  90,  44  N.  W.  R.  218;  a  v.  a,  42  Ind.  478;  Nixon  v,  a,  76  Ind. 

Field,  89  Iowa,  34,  66  N.  W.  R  276;  524;  Anderson  v.  Com.,  9  Bush,  569; 

a  V.  McConnell,  90  Iowa,  197,  57  N.  Miles  v.  a,  5  W.  Va.  524;  S  t;^  Wray, 

W.  R  707;  a  u  Tanner,  50  Kan.  865,  72  N.  C.  258. 

81  Pac.  R.  1096;  Covington  v.  Com.,  *Ante,  §  288;  a  t7.  Brown,  81  Me. 

78  Kj.  88;  Com.  u  Day,  95  Ky.  120,  522;  Com.  v.  Sloan,  4  Cush.  52;  Cool 

28  a  W.  R.  952;  Com.  v.  Frost,  155  v.  Kimball,  24  Pick.  866;  a  i;.Chand- 

Mas&    278,   84  N.  £.  R.  884;    a  v.  ler,  15  Vt.  425;   Gault  v.  a,  34  Ga. 

MoAdoo,  80  Ma  216;  a  u  Hendrix,  688;  Wright  v.  P.,  lOl  III  126;  P'hil- 

m  Ma  1020,  11  a  W.  R.  728;  a  v.  Ups  v.  a,  2  Yerg.  458;  Brown  v.  a,  9 

Marchand,  25  Ma  Ap.  657;  a  v.  Baker,  Neb.  189.    See  P.  v.  Safford,  6  Denlo, 

36  Ma  Ap.  58;  S.  v.  Mizdorf,  46  Ma  112;   [Thomason  v.  a,  70  Ala.  20; 

Ap.  494;  a  V.  Bevans,  52  Ma  Ap.  130;  Brinson  v.  S.,  89  Ala.  105,  8  S.  R.  527; 

Nichols  V.  a,  87  Tex.  Cr.  R.  546,  40  Chapman  v.  a,  100  Ga.  811;  a  v, 

a  W.  R  268;  Miller  v.  a,  87  Tex.  Cr.  Field,  89  Iowa,  84,  56  N.  W.  R  276.] 

R  85,  88  a  W.  R  772;  a  v.  Tetrick,  *Ante,  g§  226,  280,  231  et  seq.,  1012, 

84  W.  Va.  137, 11  a  El  R  1002.]  1018. 
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one  thing  when  employed  in  tippling  and  another  when  ad- 
ministeved  for  medicine  to  the  sick.  And  it  accords  with  all 
rales  of  i'nterpretation  to  apply  these  statutes,  sta  they  were 
meant  by  the  makers,^  only  to  the  tippling  alcohol.  Therefore, 
m  the  words  of  Gamble,  J.,  "if  a  physician,  npon  his  profes- 
sional jndgmeat  that  a  sick  person  needs  brandy,  administers 
it  as  a  medicine,  in  good  faith,  amd  charges  for  it,  he  is  not  to 
be  punished;  because  such  liquor  properly  used  is  a  valnable 
medicine.  Bnt  if  he  sells  it  to  a  man  who  is  well,  or  sells  it  ta 
a  man  who  is  not  well,  without  exercising  his  professional 
judgment,  and  determining  that  it  is  necessary  for  the  sick 
person,  he  is  indictable."'  Within  this  distinction,  if,  acting 
honestly  and  carefully,  he  is  deceived  by  the  sick  man,  who  per- 
Terts  what  was  given  for  medicine  to  a  different  use,  he  is  excused 
by  reason  of  the  mistake  of  fact;  *  but  it  is  otherwise  where  he^ 
is  not  deceived.^  AforUori^  therefore,  if  the  forbidden  liqnor 
is  so  mixed  with  other  ingredients  as  to  become  a  medicine  in 
distinction  from  an  intoxicating  drink,  the  selling  of  it  is  not 
within  these  statutes.'  Hence  it  is  no  offense  to  keep  the  liquor 
with  the  intent  thus  to  mix  it.*  But  the  Maine  court  held  that 
a  physician  cannot  sell  the  unmixed  liquor  and  the  other  in- 
gredients separately,  though  the  purchaser  compounds  them 
in  his  presence,^  —  a  conclusion  in  which  perhaps  not  all  courts 
will  concur. 

§  1021.  Selling  to  particular  classes  —  (Minors — Drunk- 
ards — Negroes — Slaves). —  There  are  in  some  of  the  states 
statutes,  in  varying  terms,  forbidding  the  sale  of  intoxicating 
liquors  to  specified  classes  of  persons;  as,  ^'minors,"*  ^^drunk- 

i^n^  %  7a  75,  7&  Intoxicating  Liqnor  Casefl,  d5  Kan. 

2  a  v.  Larrimore»  19  Mo.  301.    See  751,  [87  Am.  R  284;]  &  ti  Bennett  8 

also  Com.  t\  Khnball,  94  Pick.  866»  Harring.  (Del)  565;  RusseU  i\  SkMm, 

869;  a  VI  HaU,  80  Me^  107;  Strul^e  u  88  Vt  656^    See  Byan  v.  Mt  Venon, 

Nodwiftk  11  Ind.  64;  anX^  %  1018;  77111467.  [But  to  pretendedly  make 

[Gousensn  S.,  69  Ala  285;  Davis  tx.  andsell  as  medicine  what  is  intended 

a,  03  Gab  45,  ISa  E.  R.  908;  Tomlin-  to  be  used  as  a  beverage  is  punish- 

son  V,  T^rr.  (N.  Mex.X  88  Paa  R  960.]  able.    XT.  a  v,  Whitep  42  Fed.  &  18&] 

SLeppert «.  a,7  Ind.800;  Tayk>T«L  *Com.  ix  Ramsdeli  180  Maaa  6& 

Pickett,  52  Iowa,  467;  a  tx  Mitchell,  ?  a  ti.  Hall,  80  Ma  107.    And  see 

28  Ma  562;  [Stovan  ix  a,  37  Tex.  Or.  a  u  Chandler,  15  Vt  425. 

R  887,  80a  W.  R  984]  ^ati  Fairfield,  87Me.517;  Dirigtx 

« McGuire  u  a,  37  Miaa  86a  &,  40  Ind.  422;  Com.  i\  Davis^  12 

^  King  «i  a,  58  Miea  787,  [88  Am.  R  Btenh,  240;  Newman  v.  a,  68  Ga^  688; 

344;]  Prather  u  a,  12  Tex.  Ap.  401;  Wemeke  u  a,  50  Ind.  22;  Weed  r. 
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ards,"  ^  "  negroes,"  *  and  fonnerly  "  slaves."  •  To  deliver  liquor 
to  a  minor  for  the  use  of  the  parent  is  not  to  sell  it  to  the 
minor.*  Some  of  the  statutes  permit  the  sale  with  the  parent's 
consent;  under  which  the  consent  must  be  in  the  statutory 

form.*    Or,  if  the  statute  does  not  contain  the  exception,  tiie 

a,  55  Ala  13;  Edgar  v.  a,  87  Ark.  P.  v.  Hislop,77N.  Y.  331;  Adams  v.  a, 

219;  a  V.  Gain,  9  W.  Ya.  559;  a  v.  25  Ohio  St  664;  Elam  v.  a,  25  Ala.  53; 

Gilmore,  9  W.  Ya.  641;  Ihinger  n,  Smith  1^  a,  55  AU.  1;  Mapes  v.  P.» 

a.  53  Ind.  251;  Hyi  v.  a,  62  Ala.  168;  69  DL  623;  Devoay  v,  a,  47  Ind.  208; 

Adler  v.  a.  55  Ala.  16;  Com.  v.  Jes-  Allen  v.  a,  52  Ind.  486;  Ruell  v.  S., 

sup,  63  Pa.  St  84;  Payne t?.  a,  74 Ind.  72  Ind.  523;  Tatum  v.  S.,  68  Ala.  147; 

203;  Beidh  v.  S.,  63  Oa.  616;  Red-  a  v.  Heck,  28Kinn.549. 

mond  u  a,  86  Ark.  58»  [88  Am.  B.  ^anSonnerkalb,2Nott&McC.28a 

24;]  a  t?.  MuDSon,  25  Ohio  St  881;  ^Bond  v.  3.,  18  Sm.  &  M.  265;  Com. 

Farmeru  P.,77IlL322;McCatcheon  v.  Hatton,    15   K  Monr.  537;  a  v. 

V,  P.,  69  Hi  601;  Faulks  v.  P.,  89  Brad£)haw,2  Swan  (Tenn.),  627;  Pow- 

MicdL  200,  [83  Am.  B.  874;]  Bobinius  eU  v.  State,  27  Ala.  51 ;  Boltve  v.  a* 

V,  a,  67   bid.  94;   Bobinins  u  a,  24  Ala.  89;  Johnson  f^  Com.,  12  Gxat 

63  Ind.  285;  Moore  v^  a,  66  Ind.  882;  714;  a  n  McNair,  1  Jones  (N.  C.\ 

Bain  u  a,  61  Ala.  75;  a  v.  Hart-  180;  Bawlingsu  a,  2  Md.201;  Lind- 

fiel,  24  Wia  60;  Goetz  u  a,  41  Ind.  saj  v.  a,  19  Ala.  560;  Brown  v.  a,  2 

162;  Ward  v,  a,  48  Ind.  289;  Mad>  Head,  180;  a  u  Weaks,  7  Humi^ 

shall  V.  a,  49  Ala.  21;  Jamison  u  522;  Jolly  tiL  a,  8  Sm.  &  M.  145; 

Barton,  43  Iowa,  282;  a  v.  Bichter,  Page  v.  Luther,  6  Jones  (N.  C),  413; 

23  Minn.  81;  Perry  v.  Edwards,  44  Shuttleworth  v.  a,  86  Ala.  415;  R«in- 

N.  Y.  223;  Fitzenrider  v.  a,  30  Ind.  hart  v.  a,  29  Oa.  522;  a  v.  Harring- 

238;  Baer  v.  Com.,  10  Bosh,  8;  John-  ton,  12  Rioh.  29a    [It  is  no  defense 

son  V.  a,  74  Ind.  197;  Hale  v.  a,  36  to  an  indlotment  founded  on  «  stat- 

Ark.  160;  Johnson  v.  P^  88  III  431;  ute  prohibiting  sale  to  an  Indian 

[Liles  u  a,  88  Ala.  189.  7  a  R  196;  to  show  he  had  abandoned  the  tribal 

Neely  u  a,  60  Ark.  66,  27  Ia  R  A.  relatioii  and  had  adopted  the  habits 

449,  28  a  W.  B.  800;  Siciluff  v.  S.,  52  of  oivilization.    P.  tf.  Bray,  105  Gal. 

Ark. 56,11  a W.R964:  P.  v.  Qarrett,68  844,  88  Pao.  R  781. 27  L.  R  A.  158:  a 

Mich.  487;  P.  V.  Neumann,  85  Mioh.  v.  Wise,  70  Minn.  843, 72  N.  W.  R  843.] 

98,48N.W.  R290;Faber9.  a,81nd.  ^Com.   v.  LattinTJile,  120    Mass. 

Ap.  SOa  Removal  of  oItII  disabilities  885.    But  see  Boss  u  P.,  17  Hun,  591. 

does  not  avoid  it,  being  a  sale  in  rio-  [O'Oonnell  v.  O'Leary,  145  Mas&  811 ; 

lation  of  law.  Coker  u  a,  91  Ala.  9a]  Waldstein  u  a,  29  Tex.  Ap^  82;  S.  v> 

I  Barnes  v.  a,  19  Conn.  898;  Miller  McMahon,  53  CaL  485u    But  sale  to 

V.  a,  8  Ohio  St  475;  Smith  v.  a,  19  Biinor  for  use  of  adult  is  violation. 

Conn.  498;  Zeizer  v,  a,  47  Ind.  129;  Sumner  t^  S.,  4  Ind.  Ap.  40^    And 

Hill  u  a;  62  Ala.  168;  a  v.  Qute-  to  deliver  to  minor  in  puzsuance  of 

kunst,  24  Kan.  252;  Walton  v.  a,  62  sale  to  aduk  is  neither  gift  nor  sale 

Ala.  197;  a  «.  Mahoney,  23  Minn.  161;  to  minor.    Ward  u  a,  45  Ark.  851, 

Atkins  u  a,  60  Ala.  45;  Williams  v.  and  Wallace  v.  a,  54  Ark.  642»  16  a 

a,  48  Ind.  806;  Hnmpeler  v.  P.,  92  W.  R  571.] 

IlL  400;  JOudley  v,  Sautbine,  49  Iowa,  •  Adler  v.  a,  55  Ala.  16;  a  v.  Coe- 

650,  [81  Am.  R  165;]  Murphy  v.  P^90  nan,  48  Iowa,  567;  Bidling  v.  a,  56 

IlL  59;  Crabtree  v  a,  80  Ohio  8t  882;  Ga.  601 ;  Com.  v.  Davis,  12  Bush,  240; 
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authority  of  the  parent  will  be  no  excuse  to  the  seller.*  •  What 
is  a  drunkard  we  have  already  seen.*  One,  to  be  such,  need  not 
always  be  drunk.*    Now, — 

§  1022.  Mistake  of  fact  —  (Vendee's  age  —  Habits  —  In- 
toxicating quality  of  liquor). —  Under  these  statutes  the  ques- 
tion of  the  effect  of  a  mistake  of  fact,  discussed  or  adverted  to 
in  several  other  connections,  has  often  arisen.  It  is  not  pro- 
posed to  repeat  the  former  discussions ;  they  are  referred  to  in 
a  note,*  and  the  reader  is  requested  to  examine  them.  The  re- 
sult, derivable  both  from  the  places  referred  to  and  from  the 
decisions  under  the  present  head,  is  that  one  whom  the  law 
permits  to  sell  intoxicating  liquor,  and  whose  purpose  and  en- 
deavor it  is  to  conform  to  the  law  in  all  things,  and  to  do  no 
wrong  of  any  sort,  is  legally,  the  same  as  he  is  morally,  justified 
in  acting,  like  other  people  in  respect  of  other  things,  on  what 
upon  careful  investigation  and  inquiry  appear  to  be  the  facts; 
80  that,  if  believing  the  appearances  he  does  what  would  be 
legally  and  morally  right  were  the  real  facts  so,  he  is  not  pun- 
ishable though  he  was  deceived  and  they  were  different.  Thus, 
if  one  authorized  to  sell  liquor  to  adults,  and  forbidden  to  sell 
it  to  minors  is,  without  his  fault  or  carelessness,  led  to  believe 

[Blahut  V.  a,  54  Ark.  638, 16  S.  W.  B.       >  Murphy  n  P.,  00  III  59. 
582;  Mascowitz  v.  &.,  49  Ark.  109,       ^Crim.  Law,  I,  gg  801-310;  ante, 

4  a  W.  B.  657;  Mogler  v.  a,  47  Ark.  g§  490,  596a,  5966,  631a-632a,  663- 

851, 14  a  W.  R  478;  QiU  v.  a,  86  665,  729,  819;  [Jones  u  a,  100  Ala.  88, 

Ga.  751, 18  a  E.  R.  86;  Dixon  17.  a,  14  a  R.  772;  a  u  Norton,  42  Ma  Ap. 

86  Ga.  754, 13  a  E.  R.  87;  Snider  v,  a,  64;  a  v.  Keith.  46  Ma  Apw  525;  a  t\ 

81  Ga.  753,  7  a  E.  R  631;  Blair  v,  O'Connor,  63  Ma  Ap.  324;  Schurzer 

a,  81  Ga.  629,  7  a  E.  R.  855;  Con-  tf.  8,  (Tex.  Cr.  R),  25  a  W.  R  23;  a 

nolly  V,  P.,  42  in.  Ap.  86;  S.  v>  Ben-  «.  Wakefield  (Tex.  Cr.  R),  28  a  W.  R 

der,  35  Ma  Ap^  582.    No  defense  that  470;  Reynolds  u  a,  32  Tex.  Cr.  R  86: 

minor  had  neither  parent  nor  guard*  a  v,  Wallace,  91  Iowa,  656, 16  a  W. 

ian.    Hachenbach  u  a  (Tex.  Cr.  K),  R  571.    The  following  cases  decide 

29  a  ^.  R  470.]  that  it  is  a  violation  to  deliver  to  a 

1  a  V.  Clottu,33  Ind.  409;  [Geraghtj  minor  on  his  representation  that  he 

V.  a,  110  Ind.  103.]  has  been  sent  by  adult:  Neely  v,  a, 

'^Ante,  §§  970,  972;  [B.  v.  Valure.  91  60  Ark.  66,  27  L.  R  A.  503,  28  a  W. 

Iowa,  402,  64  N.  W.  R  280;  a  V.  Moul-  R  800;  <^m.  v.  Joslin,  158  Masa  482, 

ton,  52  Kan.  69,  34  Paa  R  412;  Com.  21  L.  R  A.  449,  33  N.  £.  R  653;  Tukel 

V,  Saverey,  145  Mass.  212, 13  N.  E.  R  v.  a,  30  Tex.  Ap.  391;  and  the  follow- 

611;  CouL  V,  O'Eean,  152  Mass.  584,  ing  hold  the  contrary:  S,v.  McClain, 

26  N.  R  R  97;  Com.  v.  Daley,  148  49  Ma  Ap.  398;  Dixon  v.  a,  89  Ga. 

Mass.  160, 19  N.  R  R  209;  Gilmore  r.  785;  Wallace  «.  a,  54  Ark.  543,  16 

a,  37  Tex.  Cr.  R  178, 39  a  W.  R  105.]  a  W.  R  57t] 

602 


OH.  LV.]  UQUOB  SELLING  —  THB   LAW.  [§  1022. 

an  applicant  to  be  an  adult,  while  truly  he  is  a  minor,  be  is 
not  punishable  though  he  makes  the  sale,^ —  a  proposition  which 
some  deny.*    And  the  same  doctrine  applies  under  the  statutes 

1  Crim.  Law,  I,  §  802;  Reich  v.  S.,  under  section  1,  chapter  128,  Laws  of 
63  Gkk.  616;  MarshaU  v.  &.,  49  Ala.  21;  1867,  though  the  vendor  does  not 
Ward  V.  S.,  48  Ind.  289;  Farbach  v,  know  that  the  purchaser  is  a  minor." 
S.,  24  Ind.  77;  Rineman  v.  S.,  24  Ind.  But  there  is  nothing  here  of  the  sort 
80,  85;  Brown  v,  S.,  24  Ind.  113;  The  statute  is  silent  as  to  the  seller*s- 
Qoetz  V,  S.,  41  Ind.  162;  Williams  v.  knowledge;  and«  of  course,  such 
S.,  48  Ind.  306;  Robinius  v.  S.,  67  Ind.  knowledge  is,  as  the  head-note  says, 
94;  Faulks  v.  P.,  39  Mich.  200,  202,  [83  no  element  in  the  offense.  Looking 
Am.  R  374],  the  court  observing:  into  the  case,  we  find  the  following 
"It  cannot  be  assumed  that  the  leg-  observation  from  the  learned  judge: 
islature  would  attempt  such  a  wrong  '*The  authorities  cited  are  to  the  ef- 
as  to  punish  as  criminal  an  act  which  feet  that,  where  a  statute  commands 
involved  no  criminal  intent  There  that  an  act  be  done  or  omitted,  which, 
can  be  no  crime  where  there  is  no  in  the  absence  of  such  statute,  might 
criminal  mind.  This  principle  is  as  have  been  done  or  omitted  without 
old  as  the  criminal  law,  and  under-  culpability,  ignorance  of  the  fact,  or 
lies  the  whole  of  it"  Adler  v.  S.,  55  state  of  things  contemplated  by  the 
Ala.  16;  [Freiberg  v,  S.,  94  Ala.  91, 10  statute,  will  not  excuse  its  violation." 
a  R  703;  Harkey  v.  a,  89  Ga.  478,  Page  61.  Nothing  of  this  is  in  the 
15  S.  £.  R  552;  Hunter  v.  a,  101  Ind.  slightest  degree  adverse  to  the  doc- 
241 ;  Kreamer  v.  a,  106  Ind.  192,  6  N.  trine  of  my  text  All  admit  that  a  man 
K  R  341;  Mulreed  v,  a,  107  Ind.  62,  has  no  right  to  act  while  his  mind  is 
7  N.  £.  R  884;  Ross  v,  a,  116  Ind.  495^  in  a  state  of  "ignorance."  He  sliould 
19  N.  K  R  451;  P.  v,  Welch,  71  Mich,  first  inform  himself;  and,  if  he  wiU 
548, 1  L.  R  A.  385.]  not,  he  must  take  the  consequences. 

2  It  is  difficult  to  say  what  cases  One  who  throws  down  from  a  loft, 
there  are  in  denial  of  the  better  into  the  street,  what  will  kill  any 
doctrine.  A  just  examination  of  the  man  it  hits,  while  *'  ignorant " 
decisions  wiU  disclose  but  very  few.  whether  or  not  there  are  men  there, 
One  difficulty  is  that  judges  and  is  properly  adjudged  guilty  of  a  crim i- 
Mrriters  on  the  law  have  alike,  In  nal  homicide  if  a  man  is  killed.  And 
various  instances,  discussed  this  ques-  by  all  opinions  the  same  doctrine  ap- 
tion  in  a  condition  of  mind  so  dense  plies  to  a  sale  of  liquor  to  a  minor 
with  fog  as  to  render  it  impossible  in  "ignorance"  of  his  age.  But  it  is 
to  determine  what  is  really  meant;  a  very  different  question  whether  or 
and  another  difficulty  is  that,  in  not  it  is  a  defense  for  the  seller  that 
some  correctly  decided  cases,  where  he  took  pains  to  remove  his  **  igno* 
the  facts  did  not  require  the  draw-  rance,"and  was  duly,  yet  mistakenly, 
ing  of  exact  lines,  observations  have  informed,  therefore  believed,  that  the 
fallen  from  the  court  leading  ilMn-  buyer  had  attained  majority.  All 
structed  writers  to  believe  them  ad-  concede  that  this  sort  of  mistake 
verse,  while  they  are  not  Such  a  would  be  a  perfect  defense  in  the 
writer,  with  strong  leanings  against  case  of  horaicidei  Is  the  selling  of  a 
the  true  doctrine,  would  set  down  at?,  glass  of  whiskey  to  a  youth  an  of- 
Hartfiel,  24  Wi&  60,  as  adversa  The  fense  so  much  greater  than  murder- 
head-note  is:  "The  sale  of  intoxicat-  ing  him  that  it  sliould  be  dealt  witli 
ing  liquors  to  a  minor  is  an  offense  less  leniently ?  I  shall  not  further  ex- 
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permittiiig  sales  generally  but  not  to  habitual  drunkards.^  It 
applies,  likewise,  to  the  question  of  the  intoxicating  quality  of 
the  liquors  sold ;  but  there  are  cases  in  denial  of  this.'  Where 
the  statute  is  silent  as  to  the  defendant's  intent  or  knowledge, 
the  indictment  need  not  allege  or  the  government's  evidence 
show  that  he  knew  the  fact;  his  beiug  misled  concerning  it  is 
matter  for  him  to  set  up  in  defense  and  prove.'  Quite  differ- 
ent are  the  law  and  procedure  where  the  statute  has  the  word 
^^  knowingly"  or  the  like;  knowledge  is  then  an  element  in 
the  crime,  the  indictment  must  allege  it,  and  the  evidence 
against  the  defendant  affirmatively  establish  its  existence.^ 

§  1023.  Opinion  as  to  rlglitfulness  —  Intent. — When,  not 
mistaking  the  fact,  one  intentionally  inalces  the  sale  or  does 
the  other  thing  forbidden  by  these  statutes,  he  commits  the 

amine  the  cases  in  detail,  bat  per-  Maas.  291,  20  K.  K  R  508;  Com.  v. 
ha|)6aome  would  deem  the  following  Joalin,  158  Masa  482,  21  L.  R  A.  489, 
to  tcuad  mdie  or  leas  toward  the  er-  83  N.  £.  R  653;  Com.  v,  Gtould,  158 
roneoiis  doctruie:  Redmond  v,  8,,  86  Mass.  499,  83  N.  £.  R  656;  a  i^  Bru- 
Ark.  5Q,  [38  Am.  R  24;]  Edgar  v.  S.,  der,  35  Ma  Ap.  475;  Be  Carlson's  Li- 
37  Ark.  219;  a  v.  Cain,  9  W.  Va.  559;  oense,  127  Pa.  St  880.  18  AtL  R  81] 
a  u  Gilmoie,  9  W.  Va.  641;  Farmer  ^Crabtree  v.  a,  80  Ohio  St  882; 
V,  P^  77  Hi.  822;  McCutcheon  v.  P.,  [Com.  v.  Julius,  143  Mass.  182, 8  N.  E. 
69  UL  601 ;  Humpeler  v.  P.,  92  III  400;  R  898;  McDonald  v,  Casey,  84  Mich. 
Ulrich  v.  Com.,  6  Bush,  400.  And  see,  605,  47  N.  W.  R  1104;  Com.  v.  Zelt 
as  perhaps  having  some  bearing  on  (Pa.),  7  W.  N.  C.  181;  a  u  Farr,  84 
this  question,  on  the  one  side  or  the  W.  Va.  84, 11  a  E.  R  737.] 
other,  Stanley  v.  a,  26  Ala.  26 ;  Smith  >  Crim  Law,  I,  §  803a,  note,  par.  20 ; 
tx.  a,  24  Tex.  547;  Diokins  v.  a,  80  Q^  Com.  v.  Boynton,  2  Allen,  160;  Com. 
383;  MiUer  v.  a,  5  Ohio  St  275;  Emery  v.  Hallett  108  Masa  452. 
V.  Kempton,  2  Gray,  257;  Com  v.  *Ante,  §§  675,  729;  a  t;.  Kalb,  14 
Goodman,  97  Mass.  117;  [Robinson  v.  Ind.  403;  Goetz  v.  a,  41  Ind.  162: 
a,  88  Ark.  601;  Waller  v.  a,  38  Ark.  Ward  v.  a,  48  Ind.  289;  Marshall  v. 
656 ;  a  V.  Kinkead,  57  CaL  103 ;  Wright  a,  49  Ala.  21 ;  Mapes  v.  P.,  69  UL  528 ; 
t;.  P.,  101  111  126;  Flymi  v.  City,  12  Jamison  v.  Burton,  43  Iowa,  282; 
IlL  Appi  200;  Holmes  v.  a,  88  Ind.  Bain  v.  a,  61  Ala.  75;  a  v.  Heck,  23 
145;  a  v.  Tliompson,  74  Iowa,  119,  87  Mina  549;  Werneke  u  a,  50  Ind.  22. 
N.  W.  R  104;  a  V.  Ward,  75  Iowa»  *Crim.  Pra,  I,  §§  522,  623;  ante, 
637,  36  N.  W.  R  765;  S.  v.  Lindoen,  §§  732,  733;  Felton  v.  U.  a,  96  U.  a 
87  Iowa,  701,  54  N.  W.  R  1075;  S.  v.  699;  Peny  tt  Edwards,  44  N.  Y.  223; 
Field,  89  Iowa,  84,  56  N.  W.  R  276;  Atkins  v.  a,  60  Ala.  45.  And  see 
Fielding  v.  La  Grange,  104  Iowa,  580,  Elam  v,  a,  25  Ala.  sa  [Sales  by  serv- 
73  N.  W.  R  1038;  a  v.  Moulton,  52  ant  under  mistaken  belief  that  par- 
Kan.  69,  34  Pac.  R  412;  Carr(^l  v,  a,  ties  are  hotel  guests  has  been  held  to 
63  Md.  551,  3  AtL  R  29;  Patterson  v.  be  no  defensa  Conou  v.  Green,  163 
a,  83  Md.  194;  Com.  u  Stevens,  155  Masa  103,  39  N.  E.  R  775.] 
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offenae ;  tt  being  fio  excuse  for  him  that  he  deems  what  he  does 
to  be  right.* 

§  1034.  Principal  and  agent. —  The  ordinary  doctrines  re- 
garding the  criminal  responsibilities  of  principal  and  of  agent' 
find  frequent  illustrations  in  the  present  class  of  cases.  How- 
ever men  combine,  each  one  is  criminally  responsible  for  what 
he  personally  does,  whether  instigated  to  it  or  not,  for  the 
whole  of  what  he  assists  others  in  doing,  and  for  all  that  oth- 
ers do  through  his  procurement.  It  is  immaterial,  therefore, 
that  the  liquor  which  one  sells  on  his  own  motion  is  another's,' 
or  that  he  sells  another's  liquor  as  the  agent  or  servant  of  the 
owner,^  or  that  he  procures  another  to  sell  his  liquor  as  his 
servant  or  agent.'  In  all  these  cases  he  is  liable  for  the  whole 
offense  as  seller,  and  it  makes  no  difference  that  others  are 

^a  if. FresneU,  12  Ire.  lOa  See  also  IS  Ma  246;  a  v.  Bryant,  14  Ma  340; 

a  V.  Cvaetj,  I  Rich.  90;  Gilbert  u  a  u  Bawbee,  22  Yt  92;  Ooia  u  HfMi- 

Hendrioks,  2  Brev.  161     And  see  ley,  11  Met.  66;  Roberts  v.  O'Conoer, 

Crim.  Law,  I,  g§  844,  846;  [U.  a  u  83  Ma  496;  a  u  Caswell,  2  Humph. 

White. 42  Fed.  R.  138;  Com.  v.  0*Kean.  899;  a  v.  Dow,  21  Vt  484;  French  v, 

152  Mass.  684,  26  N.  R  R.  97;  P.  «.  P.,  8  Park.  Cr.  114;  a  v.  Matthis,  1 

Baoon,  117  Mich.  187;  a  v.  Chastain,  Hill  (a  C),  87;  a  v.  Wiggin,  20  N.  H. 

19  Greg.  176,  23  Paa  a  M2;  Pette-  449;  Winter  v.  a,  80  Ala.  22;  Reg.  v. 

way  t>.  a,  86  Ter.  Cr.  R  97,  86  a  W.  Howard,  45  U.  G  Q.  R  846;  Com.  v. 

R.  646;  Pike  v.  B.  (Tex.  Cr.  R.),  51  a  Eggleston,  128  Mass.  466;  Tbrdiff  v. 

W.  &  896.   If  one  sells*  believing  the  a,  28  Tex.  169;  a  u  Stacker,  88  [owa» 

sale  is  unlawful,  and  it  tarns  out  895;  a  v.  Mercer,  82  Iowa,  405;  John- 

to  be  ^wful,  there  is  no  Tiolation.  son  v.  P.,  88  III  431;  a  u  Canton,  43 

Cora.  «.ai«en,  168  Mass.  108,  89  N.  £.  Ma  48;  Walton  v,  a,  62  Ala.  197; 

R.  775.]  [a  V,  Sullivan,  88  M&  417,  22  AtL  R. 

s Crim.  Law,  I,  §§855, 628-648, 656-  881;  P.  v.  De  Qroot,  111  Mich.  245; 

658, 465-689,  892;  [Liles  «.  a,  86  Aia.  a  u  MoGisnis,  80  Minn.  48, 14  N.  W. 

189, 7a R 196;  P.  v.  Longwell (Mich.).  R.  256;  S.  v.  Kreichbaum,  61  Iowa, 

79  N.  W.  R  484:  Com.  v.  Joslin,  158  688,  47  N.  W.  R.  872;  Jenks  v.  a,  29 

Mass.  482,  83  K.  E.  R  658;  U.  a  v.  Tex.  Ap.  42L] 
White,  42  Fed.  R  188;  a  v,  Deaoon,       •Crim.  Law,  I,  gg  664,  628-688,  673, 

dlW.y«.122;auKinnebrew,80Ga.  677;    Com.    «.  Park,    1    Gray,    558; 

28a]  Thompson  n  a,  5  Humph.  188;  ConL 

>a  t).  Wadswortli,  80  Conn.  55{  v.  Major,  6  Dana,  293;  Com.  v.  Nioh- 

Com.  V.  WUliams,  4  Allan,  687;  a  «.  ols,   10  Met  259,  [48  Am.  D.  482;] 

Finan,  10  Iowa,  19;   a$Ue,  §  1004;  Schmidt  vlS.,  14  Ma  187;  a  v.  Brown 

[Cagie  a  a,  87  Ala  88,  6a  R  800;  81  Me.  520;  a  v.  Stewart,  81  Me.  515; 

Whiller  «.  a,  11  Lea  (Tenn.),  18;  P.  a  v,  Dcyw,  21  Yt  484;  a  v,  Caswell, 

i;.  Andrews,  116  N.  T,  427,  22  N.  R  R  2  Humph.  899;  Forrester  v.  a,  63  Oa. 

d5&]  849;  MoCutcheon  v.  P.,  69  HL  601; 

«Crim.  Law,  I,  §§  855,  657,  f>56;  SteTons  v.  P.,  67  111.  587;  Mullinix  v. 

Schmidt  t;.  a,  14  Ma  137;  Hays  v.  a.  P.,  76  III  211. 
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§  1025.]  OFFENSES   MOBS  PITBEL,T  STATUTOEY.  [bOOK  VL 

equally  liable  also  for  the  same  sales.  Even  the  sale,  by  one 
partner,  of  the  firm's  liquors,  may,  under  some  circumstances^ 
be  deemed  the  act  of  each  member  of  the  firm,  though  not 
specially  authorized  by  the  others.*  Yet,  in  all  cases,  if  the 
person  sought  to  be  charged  really  did  not  give  authority,  di- 
rect or  indirect,  or  participate  in  the  profits,  or  suffer  his  will 
to  concur  in  the  transaction,  he  cannot  be  holden.'  A  license 
to  the  principal  protects  also  the  agent.* 

§  1025.  Husband  and  wife. — The  principles  which  deter- 
mine the  respective  liabilities  of  husband  and  wife  in  these 
cases  are  explained  in  other  connections.^  If  she  sells  in  his 
absence,  as  his  authorized  agent,  she  is  punishable  personally,' 
and  he  is  so  likewise  for  the  same  sales.*  For  sales  by  her  in 
his  presence,  actual  or  constructive,  the  liability  is  his,^  and 
prima  faoie  it  does  not  attach  to  her,  who  is  presumed  to  act 
from  his  coercion.'  But  where  she  sells  in  his  absence,  with- 
out his  consent,  expressed  or  implied,  she  alone  is  criminally 
liable,*  —  a  doctrine  in  a  measure  qualified  by  another;  namely, 

1  Smith  V,  Adrian,  1  Mich.  495;  S.  u  struotlons  by  olerk  has  been  held  not 

Neal,  7  Fost  (N.  H.)  181;  Whitton  t;^  to  be  complete  defensa    &  n  Kit- 

a,  87  Misa  879;  Gathings  v,  a,  44  trelle,  110  N.  a  56a] 

Misa  84a    And  see  Blahut  tx  a,  84  *  Ante,  §  1004;  Perkins  vl  a»  20  Ind. 

Ark.  447;  Com.  v.  Cook,  12  Alien,  116. 

642.    But  see  Aoree  v.  Com.,  18  Bush,  <  Crim.  Law,  I,  g§  856-866,  891a. 

858;  [P.  V.  Whipple,  108  Mich.  587.]  •  a  v.  Hainee,  85  N.  H.  207;  Oeuing 

s  Crim.  Law,  I,  gg  218-221, 628-^4;  v.  a,  1  MoCord,  678;  Rex  v.  Crofts,  7 
Barnes  v.  a,  19  Conn.  898;  Com.  v.  Mod.  897,  2  Stra.  1120;  [Com.  v,  Uy- 
Nichols,  10  Met  2o9;  &  v.  Borgraan,  land,  155  Mass.  7, 28  N.  E.  R  1055.] 
2  Nott  &  McC.  84,  note;  a  v.  Bohles,  >  a  v.  Roberts.  55  N.  H.  488;  Com. 
1  Rice,  145, 147;  LAuer  v,  a,  14  Ind.  v.  Reynolds,  114  Masa  806;  Com.  v, 
181;  Wreidt  V.  a,  48  Ind.  579;  Gaioo-  Kennedy,  119  Mass.  211;  Com.  v. 
chio  v.  a,  9  Tex.  Ap.  887;  Hanson  t;.  Hamor,  8^  Grat  698;  Com.  fk  Tryon, 
a,  43  Ind.  550;  O'Leary  v.  a,  44  Ind.  99  Mass.  442;  a  v.  Colby,  55  N.  H.  72. 
91;  Gk>od8  v.  a,  8  Greene  (Iowa),  566;  ^  Hensly  v.  a,  62  Ala.  la 
Lathrope  V.  a,  51  Ind.  192.  See  Mul-  ^Com.  u  Munsey,  112  Masa  287; 
lins  u  Collins,  Law  R  9  Q.  R  292;  [Com.  v,  Flaherty,  140  Masa  452,  5 
Riley  v.  a,  48  Miss.  897;  Noecker  v.  N.  R  R  258;  Com.  u  Daley,  148  Mass. 
P.,  91  III  494;  [Minders  v.  Siiverstein,  11,  18  N.  R  R  579.  It  has  been  held 
86  La.  An.  912;  Com.  v.  Rooks,  150  that  if  she  acts  as  his  agent  in  re- 
Mass.  159,  22  N.  R  R  486;  Com.  v.  receiving  money  for  whisky  she  may 
Stevens,  153  Mass.  421,  26  N.  R  R  be  convicted.  Smith  v.  Com.  (Ky.), 
R  992;  Butler  v.  Augusta,  100  Ga.  48  a  W.  R  1081.] 
870,  28  a  R  R  164;  Banks  v.  SuUi-  9  Pennybaker  v.  a,  2  Blackf.  484; 
van,  78  III  Ap.  29&  Mere  absence  Com.  v.  Murphy,  2  Gray,  510;  a  v. 
of  proprietor  and  violation    of  in-  Collins,  1  McCord,  355;  a  v.  Baker,. 
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CH.  LV.]  LIQUOB  SBLLING THE  LAW.   [§§  1026,  1027^ 

that  he  is  required  to  use  all  his  legitimate  marital  powers  to 
restrain  her  from  crime,  neglecting  which  he  may  be  held  crim- 
inally for  sales  made  by  her,  in  his  absence,  even  against  his 
remonstrance.*  The  recent  statutes  enlarging  the  property 
rights  of  married  women  do  not  afifect  these  questions.*  Though, 
for  example,  the  wife  separately  owns  the  liquors,  the  business,' 
and  the  house,^  and  he  makes  the  sales,^  or  she  makes  them  in 
her  presence  and  by  his  direction,*  he  is  indictable. 

§  1026.  Pnuishment. —  The  question  of  the  punishment,  and 
particularly  whether  that  for  a  joint  sale  should  be  made  by 
the  sentence  several  or  joint,  will  be  found  sufficiently  eluci- 
dated in  "  Criminal  Law." '  There  are,  on  this  questioil,  some 
points  special  to  particular  states.' 

§  1027.  Electing  oifense  to  proseente.— An  offender's  con- 
duct will  often  be  found  to  have  violated  more  than  one  of  the 
provisions  of  these  statutes.  Then,  as  in  other  criminal  cases, 
he  may  be  proceeded  against  for  any  crime  which  can  be  carved 
out  of  it,  at  the  election  of  the  prosecuting  power.*    But, — 

71  Ma  475;   [Com.  v,  Roberts,  182  WencL  561;  Barth  v.  a,  18  Conn.  432; 

Masa  267;  a  t7.  Baker,  71  Ma  Ap.  Com.  v.  Harris,  7  Grat  600;  Tracy  v. 

475.]  Perry,  5  N.  H.  504;  Harris  v.  Com.,  23 

^Crim.  Law,  I,  §  891a;  a  v.  Mo  Pick.  280;  a  v,  Shaw,  23  Iowa,  816;^ 

Daniel,  1  Houst  Crim.  506;  Com.  v.  HaU  v,  McKechnie,  22   Barb.   244; 

Barry,  115  Mass.  146;  [Com.  v.  Welsh,  Bates  v.  £nright,  42  Me.  105;  Cora.  v. 

165  Masa  62.]  Fontain,  127  Mass.  452. 

>Com.  V,  Gannon,  97  Mass.  547;       ^Tamiton  v.  Sproat,  2  Gray,  428; 

Com.  V,  Welch,  97  Masa  593;  Com.  v.  Crosby  v.  Snow,  16  Me.  121;  Miller  v, 

Carroll  124  Mass.  80;  [S.  t7.  Bozum  a,  8  Ohio  St  475;  Johnson  v.  P., 

(N.  Dak.),  80   N.    W.  R.  477;  a  v.  Breese,  276;  Mertz's  Case,  8  Watts  & 

Ekange  (N.  Dak.),  80  N.  W.  R  482.]  a  374;  Morris  v.  P.,  2  Thomp.  &  C. 

>Com.  V.  Barry,  115  Mass.  146^  219;   Marxhausen  v.  Com.,  29  Grat 

«Com.  V.  Kennedy,  119  Mass.  211;  853;  a  v.  Little,  42  Iowa,  51;  a  v. 

Com.  V.  Pratt,  126  Mass.  462.  MoGrew,  11  Iowa,  112;  Reg.  v.  Dale, 

» Orange  v.  Dougherty,  55  Barb.  Dears.  37,  6  Cox,  a  Q  93;  P.  t7.  Bar- 

382;  [Faircloth  v.  a,  73  Ga.  426.]  tow,  27  Mich.  6a 

•  Mulvey  v.  a,  48  Ala  816,  [94  Am.       ^Crim.  Law,  I,  §  791;  Miller  v.  a, 

D.  684]  8  Ohio  St  475.    And  see  Henry  v, 

7  Crim.  Law,  I,  gg  940,  957.    And  Com.,  9  R  Monr.  861;  Frasier  v.  a,  6 

see  Lincolnton  v,  McCarter,  Biisbee,  Ma  195;  [Com.  t7.0'Hanlan,  155  Mass. 

429;  Black  v,  McGilvery,  38  Me.  287;  19a  29  N.  E.  R  518;  Com.  v.  Galligan, 

Tattle  V.  ConL,  2  Gray,  505;  Estes  v.  id.  54^  28  N.  EL  R  1121.    But  where 

a,  2  Humph.  496;  IngersoU  v.  Skin-  two  like  violations  are  shown    no 

ner,  1  Denio,  540;  Washburn  v.  Mo-  election  compelled,    a  v.  Heinze,  45 

Inroy,  7  John&  184;  P.  u  Brown,  16  Ma  Ap.  40a] 
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§  1027.]  0FFSN8SB  MOBE   PITBfiLT  STATITTOBT.  [bOOK  YL 

Farmer  jeopardy. — ^Whether,  in  a  particular  instance,  after 
a  jeopardy  for  one  of  the  crimes  he  can  be  pursued  for  another, 
it  may  be  difficult  to  decide,  partly  because  of  inherent  ob- 
scurities in  this  class  of  questions,  and  partly  because  the  adju- 
dications have  not  been  entirely  harmonious,  or  all  absolutdy 
jttst.^  As  this  is  not  the  place  for  the  elucidation  of  the  prin- 
ciples involved,  we  shail  here  only  look  at  some  adjudged 
points.    Thus, — 

Conwion  seller  and  single  sales. — ^Whether,  where  it  is  pun- 
ishabie  to  be  a  common  seller,  and  likewise  to  make  specific 
sales,  the  three  instances '  relied  on  to  establish  the  former  of- 
fense may  be  also  prosecuted  as  separate  sales,  we  saw  in  an- 
other connection.*    Again, — 

Nuisance  and  spec^  sales,  etc. — It  appears  to  be  settled  that 
one  may  be  convicted  both  of  keeping  a  tippling«hop  or  other 
like  liquor  nuisance,  and  of  specific  sales  shown  in  evidence  of 
it,*  or  of  being  a  common  seller.*    Also  — 

Nuisan<^  and  keeping  liquors* — Maintaining  a  liquor  nui- 
sance and  keeping  liquor  with  the  intent  to  sell  it  have  been 
held  to  be  separate  offenses  in  respect  of  this  question.*    So — 

Keeping  for  saie  and  selling  —  have  been  adjudged  distinct 
offenses,  as  thus  viewed.' 

Specific  sales. —  A  prosecution  for  one  specific  sale  will  not 
bar  an  indictoient  for  another,*  yet  it  will  for  the  same  sale.* 

1  Crim.  Law,  I»  gg  1013, 1048>1069.  Wilson  v.  Com.,  19  R  Monr.  d;  P.  v. 

[Sale  to   minor  and  sale  without  Salford,  5  Denio»  lldi 

license  are  distioct  offenses  though  '  Crim.  Law,  I,  g  1065;  &  u.  Wiil- 

in  one  transaction.    Ruble  v.  S.,  61  iams,  1  Vroom,  102;  S^  v,  Lincoln, 

Ark.  170. 10  a  W.R.  MS;  Blair  u  a,  61  50  Vt  644;  Com.  tL  Hogan,  97  Masa 

Ga.629,TaE.R856;  at7.Gapen,17Ind.  IdSL 

App.  624.    And  selling  on  Sunday, —  ^a  v.  Inness,  68  Me.  686;  Com.  v. 

prosecution  for  Is  no  bar  to  prose-  O'Dcmnell,  6  AUen,  646. 

oution  for  selling  without  license  on  *  Com.  v.  McShane,  110  Masa  602l 

other  days  within  the  statutory  pe-  '  a  t^  Head,  8  R  L  186. 

riod.    ArringtonfkCoHL,  87ya.06,12  >a  v.  Ainsworth,  11  Vt  01;  a  v, 

a  £.  R.  224    Sellingto  two  Indians  Cassety,  1  Blob.  90.    For  other  points, 

in  one  transaction  is  one  offeHB&    P.  see  P.  u  Sterens,  18  Wend.  841 ;  Miller 

V.  Faust,  llSOaL  172.]  v.  a,  8  Ohio  St  476;  a  ti  Brown,  49 

*Ante,  §  lOia  Vt  487;  a  OL  BbtO&r,  20  Kaa.  226. 

'Crim.  Law,  I,  §g  1064^  1066;  am  *a  v.  Brown,  supra;  Bxinkman  v. 

CoombB,d2Me.629;ai;i  Maber,86Me.  a,  67  Ind.  7& 
226;  a  V.  Johnson,  8  B.  L  94    See 
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CH.  LV.]  UQUOB  SllXmO  —  THB  LAW.        [§§  1028-1030. 

Prineipal  and  agent —  The  conyiction  of  the  principal  for 
a  tale  made  by  his  agent  is  no  defense  to  the  agent  afterward 
indicted  for  the  same  sa)e.^ 

§  1038.  Felony  or  misdemeanor. — In  Yermont'  and  New 
York  •  this-offense  is  a  misdemeanor,  and  probably  none  of  otir 
statutes  elevate  it  to  a  higher  degree. 

§  1039.  Abettteg. —  One  in  this  misdemeanor,  as  in  others, 
may  incur  the  goilt  by  assisting  another  therein/  It  has  been 
even  held  that  to  make  change  for  persons  selling  is  to  commit 
the  offense.*  But,  for  reasons  explained  in  ^'  Criminal  Law/^ 
the  purchaser  of  the  liquor  is  not  indictable  as  abetting  the 
s^er.* 

^  §  1080.  CiTil  consequences^ —  C!ourts  will  not  assist  parties 
in  violating  a  statute.^  Therefore  all  executory  contracts  for 
the  purchase  and  sale  of  liquors  contrary  to  a  statutory  inhibi- 
tion or  provision  rendering  it  penal,  and  all  promises,  even 
promissory  notes,  to  pay  for  liquors  tiins  unlawfully  scdd  or  for 
nervices  rendered  in  the  selling  are  void.*    But  any  independ- 

1  &  «L  Flnan,  10  Iowa,  19.  •Bishopi    Con.,  §  548;    Bjrigga  tv 

<a  V.  ComiiigB»  28  Vi.  60a  Ganpbell,  25  Vt  704;  Vaniioy  9.  Patr 

*HiU9.  P.,  20  N.T.  86a  ton,  5  B.  Monr.  248;  Smith  v.  Joyce, 

4  Ante,  §g  1024^  l(m;  WaHon  v.  B.,  12  Barb.  21;  Turck  v.  RichsMMMi  la 

92  Ala  107;  a  v.  Hanson,  25  OhioSt  Barb.  533;  Bancroft  v,  Dumas,  21  Vt 

Wl;  White  u  a.  11  Tex.  App.  476;  456;Cha8et;.Burkholder.l8Pa.St48; 

a  u  Summey,  1  Winst  ii  108;  [Foe-  Adams  v,  Haokett,  7  Fost  (N.  H.)  289, 

ter  VI  a,  45  Ark.  361;  Phillips  v.  a,  95  [59  Am.  D.  876;]  Lewis  u  Weloh^  14 

a&  478,  20a  E.  R  270iJ  N.  H.  294;  Rindskofl  v.  Cumoi,  94 

A  JohBBoa  u  P.,  88  III  481.  [Merely  Iowa,  325;  Melchoir  v.  McOarty,  31 

setting  out  the  glasses  at  request  of  Wis.  252,  [11  Am.  R.  605;]  Timson  v. 

selier  i«  not    a  v,  Keith,  46  Ma  App.  Mooltcxi,  3  Cush.  269;  Roop  v,  Dela- 

525;  WUey  v.  a,  74  Miss.  727,  21  a  B,  haye,  2  Colo.  807;  NileB  u  Rhodes,  7 

797.]  Mich.  374;  Alexander  v.  O'Do&nell,  12 

•  Crim.  Law,   I,  g§  657,  658,  761;  Kan.  608;  Webber  v.  Howe.  86  Mioh. 

.ConL  V.  Willard,  22  Pick.  476;  Hill  v.  150,  [24  Am.  B.  590.]   And  see  Mabry 

Spear,  50  N.  H.  258,  [9  Am.  R  205;]  tx  Bullock,  7  Dana,  837;  New  Glou- 

Com.  V,  William8»4  Allen,  587 ;  Harn^  cester  u  Bridgham,  28  Me.  60;  Foster 

V.  a,  8  Lea,  113;  [a  v.  Crow,  53  Kan.  v.  Thurston,  11  Cush.  322;  Solomon 

669,  37  Paa  R.  172;  a  v.  Baden,  87  u  Dreschler,  4  Minn.  278;  Mansfield 

Minn.  212,  84  N.  W.  R  24;  a  v.  Cul-  v,  Stoneham,  15  Gray,  149;  Butler  u 

Una,  58  Kan.  100, 86  Paa  R  56;  Sears  Northumberland,  50  N.  HL  88;  Niles 

V.  a  (Tex.  Cr.  R),  34  a  W.  R  124.]  v.  Fries,  85  Iowa«  41;  Dolan  v.  Buz- 

7  Bishop^  Con.,  gg  647,  548;  Holt  v.  zell,  41  Mft  4/78;  [Wassenbocher  v. 

Green,  73 P&  St  198,  [18  Am.  R  787;]  Boulier,  84  Me.  165,  24  AtL  R  808; 

Fowler  v.  Scully,  72  Pa.  St  456^  [13  Knowlton  u  Doberty,  87  Me  5ia  33 

Am.  R  699.]  AtL  R  18;  WUdemuth  v.  Cole,  77 
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§  1031.]  OFFENSES  MORE   PTJKELY  STATUTOBY.  [bOOK  TT. 

ent,  lawful  contract  may  be  enforced,  thongh  made  at  the  same 
time; *  while  yet,  if  the  lawfal  and  unlawful  are  so  blended  as 
to  constitute  one  indivisible  contract,  all  will  be  void.^  Some 
nice  questions  arise  where  the  transaction  is  partly  in  a  state 
wherein  it  is  lawful,  and  partly  in  one  where  it  is  unlawful; 
but  a  mere  reference  to  some  of  the  authorities  will  suffice  un- 
der this  head.'  When  the  contract  has  become  fully  executed 
on  both  sides,^  neither  money  paid  on  it'  nor  the  liquors*  can 
be  recovered  back.  After  a  sale  on  credit  has  been  made,  the 
repeal  of  the  forbidding  statute  will  not  so  operate  retrospect- 
ively as  to  enable  the  vendor  to  recover  the  price.'   Now, — 

§1031.  Special  provisions. —  Some  of  the  statutes  have 
special  provisions  confirming  or  modifying  the  common-law 
doctrines  thus  laid  down.  They  are  not  uniform  in  our  states. 
The  reader  may  consult  the  cases  cited  in  the  note;  of  which 
some  are  only  illustrative,  having  proceeded  on  enactments 
which  did  not  contain  the  express  provisions.* 

Mioh.  488, 48  N.  W.  R  S89.    Lden  for  «  Bishop,  Con.,  §  589  and  noteu 

freight  in  favor  of  railroadB  trans-  >  Mudgett  u  Morton,  60  Me.  260. 

porting  liquors  to  be  sold  illegally  '  Marienthal  v.  Shafer,  6  Iowa,  233. 

win  be  defeated  where  the  officers  of  ^  Hathaway  v.  Moran,  44  Ma  67; 

the  railroads  knew  the  purpose.   S.  v,  Webber  v.  Howe^  86  Mich.  150. 

Creeden,  78  Iowa,  556,  48  N.  W.  R  ^  Carlton  vl  Bailey,  7  Fost  (N.  H.) 

67&]  280;  Breck  tx  Adams,  8  Gray,  569; 

1  Chase  u  Burkholder,  18  Pa.  St  4a  Sullivan  v.  Park,  88  M&  438;  Towie 

And  see  Buok  v.  Albee,  27  Vt  190.  v,  Blake,  88  Ma  528;  Cochrane  v. 

s  Bishop^  Con.,  §  487;  Ladd  v.  Dil-  Clough,  88  M&  25;  Emerson  17.  Noble, 

lingham,  84  M&  816;  Bliss  u  Brain-  82  M&  880;  Webber  u  WUliams,  86 

ard,  41  N.  H.  256.  Ma  512;  Territt  v.  Bartlett,  21  Vt 

s  HiU  V.  Spear,  50  N.  H.  258,  [9  Am.  184;  Gassett  v.  Godfrey,  6  Fost  (N.  H.) 

R  205;]  Converse  v.  Foster,  82  Vt  415;  Orouttu  Nelson,  1  Gray,  536; 

828;  Carter  v.  Clark,  28  Conn.  512;  Fisher  v.  McGtrr,  1  Gray,  1,  [61  Am. 

Backmanv.  Mussey,  81Vt  547;  Har-  D.  881;]    Lord   u    Chadboume,   42 

rison  v.  Nichols,  81  Vt  709;  Gaylord  Ma  429,  [66  Am.  D.  290;]  Gray  v. 

V.  Soragen,  82  Vt  110,  [76  Am.  D.  Kimball,  42  Ma   299;    Dearborn  v. 

154;]  Finch  v.  Mansfield,  97  Mass.  89;  Hoit,  41  Ma  120;  Dunbar  v,  Mulry,  8 

Second  National  Bank  v.  Curren,  86  Gray,  168;  Barnard  v.  Field,  46  Ma 

Iowa,  555;  Garfield  v.  Paris,  96  U.  S.  520;  Fozoroft  v.  Crooker,  40  Ma  808: 

557;  Boothby  v.  Plaisted,  51  N.  H.  Charlton  v.  Donnell,  100  Masa  229; 

436,  [12  Am.  R  140;]  Schlesinger  t;.  Aiken  v.  BlaisdelL  41  Vt  655;  Smith 

Stratton,  9  R  L  578;  Erwin  v.  Staf-  t;.  Hickman,  68  HL  814;  McGunn  v. 

ford,  45  Vt  390;  Abberger  v.  Marrin,  Hanlin,  29  Mich.  476;  Becker  v.  Bet- 

102  Mass.   70;   Ely  v.  Webster,  102  ten,  89  Iowa,  668;  Street  v.  Sanborn, 

Masa  304;  Brockway  v,  Maloney,  102  47  Vt  702;  Abberger  n  Marrin,  103 

Masa  808;  Dolan  vt.  Green,  110  Masa  Masa  70;  Ely  v.  Webster,  102  Maas. 

822.  304;  Brockway  v.  Maloney,  102  Masa 
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§  1031a.  Clvll-damage  laws. — In  some  of  the  states  there 
are  statutes,  in  varying  terms,  giving  to  wives  and  others  in- 
jured by  the  purchasers  of  intoxicating  drinks  in  consequence 
of  their  using  them,  or  deprived  thereby  of  their  services  or 
support,  a  civil  suit  against  the  sellers  for  the  damages.  It  is 
not  within  the  scope  of  this  work  to  discuss  these  statutes,  but 
a  reference  to  some  of  the  cases  may  be  serviceable.^ 

§  1032.  Questions  special  to  particular  states — have  been 
less  considered  in  the  foregoing  elucidations  than  those  of  a 
more  general  nature.  It  is  not  proposed  to  enter  into  them 
more  minutely,  but  to  refer  in  the  note  to  various  cases  involv- 
ing them,  some  of  which  have  been  already  cited  and  othen 
have  not.* 

306;  Dolan  111  Green,  110  Mass.  822;  >il7a&ama.— Smith  vt.  a,  22  Ala. 

O&rlin  V.  HeUer,  34  Iowa,  256;  Thayer  54;  Lodano  v.  a,  25  Ala.  64;  Holt  v. 

V,  Partridge,  47  Vt  423;  Hamilton  vt.  School  Commissioners,  29  Ala.  451; 

(Coding,  55  M&  419;  Lindsay  v.  Stone,  Mulvey  n,  a,  48  Ala.  316,  [94  Am.  D, 

128  Masa  832;  Cottle  v.  Cleaves,  70  684;  [Campbell  v.  a,  46  Ala.  116;  Lil- 

M&  256;   Donahoe  v.  Coleman,  46  lensteine  v.  a,  46  Ala.  498;  Nicrosi  v. 

Conn.  819;  [a  v.  Davis,  44  Kan.  60,  S.,  52  Ala.  836;  Ulmer  v.  a,  61  Ala. 

24  F&a  R  73;  Pottenger  u  S.,  54  20a 

Kan.  812,  88  Paa  R.  278;  Connolly  v,  ArkanwA.^  Ramsey  vt.  a,  6  Eng.  35. 

Soorr,  72  Iowa,  228,  8Q  N.  W.  R.  641]  Connecficuf.— Hine  v.  Belden,  27 

1  Bates  V.  Davis,  76  III  222;  Bran-  Conn.  884;  a  u  Wolfarth,  42  Conn, 

lian  V.  Adams,  76  UL  831;  Haokett  v.  155;  a  v,  Cady,  47  Conn.  44. 

Smelsley,  77  III.  109;  Horn  v.  Smith,  \QtCTQiaL — Belding  t7.  Johnson,  86 

77  ni  881;  McEvoy  v.  Humphrey,  77  Ga.  177, 11  L.  R.  A.  53.] 

IIL  388;  Martin  v.  West,  7  Ind.  657;  IZMnotA— SuUivan  t?.  P.,  15  HL  288; 

Sohafer  v,  a,  49  Ind.  460;  Bamaby  tx  Bennett  v.  P.,  16  111.  160;  Zarresseller 

Wood,  50  Ind.  405;  English  u  Beard,  t;.  P.,  17  IIL  101;  President,  eta  v. 

51  Ind.  489;  Welch  v.  Jugenheimer,  Holland,  19  III.  271;  Myers  v.  P.,  67 

56  Iowa,  11,  [41  Am.  R.  77;]  Kreiter  IIL  503;  Ferguson  v.  P.,  78  IIL  559; 

V.  Nichols,  28  Mich.  496;  Gkinssly  u  Mulliniz  v.  P.,  76  UL  211;  Gunnars- 

Perkins,   80   Mich.    492;    Bodge   tx  sohn  v.  Sterling,  92  DL  559;  Flora  v. 

Hughes,  58  N.  H.  614;  Bedore  v.  New-  Lee,  5  Bradw.  629;  [Cruse  vt.  Alden. 

ton,  54  N.  H.  117;  Kilbum  v.  Coe,  48  127  UL  231,  3  U  R.  A.  827;  lioyd  t^ 

How.  Pr.  144;  Hayes  v.  Phelan,  4  Kelly,  48  IIL  Ap.  554] 

Hun,  783;  Dubois  v.  Miller,  5  Hun,  Iindiawu — a  v.  Turner,  5  Blackf. 

332;  Jackson  r.  Brookins,  5  Hun,  530;  253;  Cable  u  a,  8  Blackl  581;  Place 

Duroy  v.  Blinn,   11    Ohio   St  881;  v.  a,  8  Blackf.  319;  Sloan  v.  a,  8 

Schneider  v.  Hosier,  21  Ohio  St  98;  Blaokt  361;  Cheezem  v.  S.,  2  Ind. 

Mulford  V.  Clewell,  21  Ohio  St  191;  149;  King  v.  a,  2  Ind.  523;  Thompson 

Granger  v.  Knipper,  2  Cin.  480;  Stan*  v,  Bassett,  5  Ind.  535;  Hanning  v.  a, 

ton  ry.  Simpson,  48  Vt  628;  Peterson  6  Ind.  432;  Brosee  v.  a,  5  Ind.  76; 

u  Knoble,  35  Wis.  80;    Church  u  Howard  v.  a,  5  Ind.  183;  Rust  v,  S., 

Higham,  44  Iowa,  482.  4  Ind.  628;  Cassett  v.  a,  9  Ind.  87;  a 
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§  103^2.]               OFFXKSES  KOSB  PUlUt&T   STiLTCrrOBY.  [bOOK  YI. 

Tke  iecisioiu  —  on  the  subject  of  this  chapter  are  ia  some  re- 
spects a  little  inharmonious ;  but,  on  the  whole,  they  are  less  in 
conflict  than  those  which  relate  to  the  procedure,  to  be  treated 
of  in  the  next  chapter. 

V,  O'Conner,  4  Ind  290;  Rosenbaum  280:  Com.  u  Herriok,  $  Cosh.  465; 

v.  S.,  4  Ind.  599:  Leyner  v,  B.,  8  Ind.  Com.  u  Bralley,  3  Gray,  456;  Com.  v, 

490;  Branson  v.  a,  48  Ind.  550;  Zeller  Newell,  5  Gray,  76;  Com.  u  Certain 

V.  a,  46  Ind  804;  Layton  «.  &,  49  Intoxicating  Liquors,  18  Allen»561; 

Ind.  229;  a  v.  Woulfe»  68  Ind.  17;  Mo-  Com.  v.  Doe,  108  Mass.  418;  Com.  r. 

Laughlin  v,  a,  66  Ind.  198;  a  v.  Mul-  Kevill,  108  Maaa.  422;  Com.  v,  Looke, 

hiisen,  69  Ind.  145;  a  v,  Christman,67  114  Mass.  288;  Com.  v,  Costello,  118 

Ind.  8B8;  Dooglaas  tn  a,  72  Ind  385;  Masa  454;  [Ssckett  v.  Bader,  153  Jffass. 

EUJott  ff.  a,  78  Ind  10;  Payne  u  a,  307,9  L.  B.  A.  891;  Fianegaa  tt  Lacy, 

74  Ind  208;  [Haggard  v.  Stehlin,  137  157  Masa  489.] 

Ind  87,  35  N.  E.  R.  997,  22  L.  R.  A.  Michtgam—  P.  v.  Hart,  1  Mich.  467; 

577.]  Smith  v,  Adrian,  1  Mich.  495;  P.  u 

JotMi.— Rogers    vl    Alexander,    2  Bartow,  27  Mich.  68; /n  re  Budding- 

Oreene  (Iowa),  443;  a  r.  Koehler,  6  ton.29  Mich.  472;  [Garrison  txStelle,  46 

Iowa,  898;  a  9.  Shawbeck,  7  Iowa,  M^oh.  08;  Brockway  u  PJatterson,  72 

822;  a  V.  Smouse.  50  Iowa,  43;  [Gus-  Mich.  122,  1  L.  R  A.  708;  McDonald 

tafsontx  Wind,  62  Iowa,  281;  Flint  r.  v,  Casey,  84  Mich.  505;  Peacock  v. 

Gauer,  66  Iowa,  296;  Appfegate  v.  Oaks,  85  Mich.  578;  Doty  v.  Postal,  87 

Winebramer,  67  Iowa,  285;  Myers  v.  Mich.  148;  GnUickson  v,  Gjbma,  89 

Kirb,  68  Iowa,  124;  Huff  v.  Aultman,  Mich.  8;  Radley  v.  Snider,  99  Mich. 

69  Iowa,  71.    See  also  note  with  citar  431,  58  N.  W.   R.  366;   Fletcher  r. 

tion  of  Iowa  and  other  cases  in  a  v,  Fosler  (Mich.),  10  !▲  R.  A.  80;  Eddy 

Creeden,  7  L.  R.  A.  295.}  v,  Courtright,  98 Mich.  264;  Dennison 

JTarMoa— av.  Pittman,10Kan.  598.  v.  Van  Wormer,  107  Mich.  461;  Mat- 

Kentucky,—  Lawson  v.  Com.,  14  B.  thews  v.  Gorman,  110  Mich.  559;  Wei- 

Monr.  225.  ser  v.  Welch,  112  Mich.  135;  Wood  v. 

Haine.— Foster  u  Haines,  18  Me.  Lutz,  116  Mich.  275,  74  N.  W.  R.  462; 

307;  a  V.  Davis,  28  Ma  408;   New  Jewell  v.  Welch,  117  Mich.  65.] 

Gloucester  u  Bridgham,  28  Me.  60;  itfinnesof a.— a  v.  Hanley,  25  Minn, 

a  VI  Gumey,  83  Me.  527;  a  v.  Robin-  429;  a  v.  Kobe,  26  Minn.  14a 

son,  88  Me.  564;  Parsons  v.  Bridgham,  MissiBsippi,—  Brittain  v.  Bethany, 

34  Me.  240:  a  v.  Tibbetts,36  Me.  553;  81  Misa  331;  Pons  tx  a,  49  Miss.  1; 

Black  V.  McGilvery,  38  Ma  287;  An-  Blakely  v.  &,  57  Misa  68a 

droscoggin  R.  R.  Co.  v.  Richards,  41  Jlfi^sovri— Bledsoe  r.  a,  10  Ma  388; 

Ma  283;  a  v.  Elder,  54  Ma  381;  Gup-  a  u  Hufifschmidt,  47  Ma  78;  a  v. 

till  V.  Richard^n,  62  Ma  257;  a  v.  Stewart,  47  Ma  882;  a  v,  Edwards,  60 

Kowlan,  64  Ma  531.  Ma  490;  a  v.  Jaeger,  68  Ma  403; 

Jlfaryiemdb— Brown  r.  Maryland,  12  [Draper  tx  Fitzgerald,  30   Md  Ap. 

Wheat  419;  Bode  r.  S.,  7  Gill,  826;  518;  Bochman  v.  Brown,  57  Ma  Ap. 

Keller  n  a,  11  Md  525,  [69  Am.  D.  68.] 

226;]  Downs  v.  a,  19  Md  571;  Cear-  [Nebraska,— McCloj  v.  Worrell,  18 

foss  tt  a,  42  Md  408;  a  V.  Popp,  45  NeK  44;  jV>nes  v.  Bates.  26  Neb.  693, 

Md  482.  4  L.  R.  A.  495;  Bloedel  v,  Zimmerman, 

Masaaehusetts,— Com,  v,  Odlin,  23  41  Neb.  695,  60  N.  W.  R.  6;  Grau  n 

Pick.  275;  Harris  r.  Com,  23  Pick.  Houston  (Nebt),  64  N.  W.  R.  245; 
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Dolan  v.  McLaughlin  (Neb.),  64  N.  W.  ISl;  Com.  r.  Jessup,  68  Pa.  St  34; 

R  1076;  Fitagerald  v,  Donoho  (Neb.),  [Bradford  v.Bolej,  167  Pa.  St  506, 81 

67  N.  W.  R  880;  Klimont  v.  Coroorao,  AtL  R  751 ;  Rommel  v,  Schambacher, 
61  Nebt  142,  70  N.  W.  R  910.]  120  Pa.  St  579;  Veon  v.  Creaton,  138 

New  Hampshire.—  8.  v.  Fletcher,  5  Pa.  St  48,  9  L.  R  A.  814.] 

N.  H.  257;  a  v.  Perkins,  6  Post  (N.  H.)  Rhode  Island.—  Hanley  v.  Powers. 

9;  a  n  Rundlett»  88  N.  H.  70;  Pierce  11  R  L  82;  a  v.  Read,  12R  L  135;  a 

V.  Hillsborough,  54  N.  H.  433;  &.  v,  v.  Carver,  12  R  L  285;  a  v.  Collins, 

Tufts,  56  N.  H.  187;  Piece  v.  Hills-  12  R  L  478. 

borough,  57  N.  H  824;  [Fortier  v.  South  CaroliruL—S.  u  Mooty,  8 

Moore,  67  N.  H.  460,  86  AtL  R  369.]  Hill  (a  C.X  187;  a  v.  Evans,  8  Hill 

New  Jersey.— B,  v,  P&asaio,   13  (a  C.),  190;  a  v.  Chamblyss,  Cheves, 

Vroom,  87.  220,  [34  Am.  D.  593;]  Commissioners 

New  York.—  Blasdell  v.  Hewit,  8  v,  Dennis,  Cheves,  229. 

Caines,  137;  Griffith  u  Wells,  8  Denio^  [SotUh  Dakota.—  Sandidge  u  Wid- 

226;    P.  IX   Townsey,  5  Denio»  70;  mann  (a  D.X  80  N.  W.  R  164] 

Wright  V.  Smith,  18  BarK  414;  An-  Tennessee.— Dyer  v.  a,  Meigs,  237; 

drewg  v.  Harrington,  19  Barkx  343;  Campbell  v.  a,  3  Humph.  9;  a  v.  Esk- 

Cattaraugas  v.  Willey,  2  Lan&  427;  ridge,  1  Swan  (Tenn.),413;  Levi  t\  a, 

Wynehamer  v.  P.,  2  P&rk.  Cr.  377;  &  a  4  Bax.  289;  Brady  v.  S.,  7  Bax.  87;  a 

nom.  Wynhamer  v.  P.,  20  Barb  567 ;  P.  v.  Staley,  3  Lea,  565 ;  [Riden  v.  Grimm, 

V. Quant, 2 Park. Cr.  410;  VanZantv.  97  Tenn.  220,  36a  W.  R  1097,  35  L. 

P.,  2  Park.  Cr.  168;  P.  v.  Page,  8  Park.  R  A.  589.] 

Cr.  600;  Foote  v.  P.,  56  N.  T.  821 ;  Rau  Teawu.— Manning  v.  a,  36  Tex.  670; 
V.  P.,  68  N.  T.  277;  P.  v.  Smith,  69  Countz  v.  a,  41  Tex.  50;  Halfin  v.  a, 
N.  Y.  175;  P.  V.  Hislop,  77  N.  Y.  331;  5  Tex.  Ap.  212;  [Edgett  v.  Fuin  (Tex. 
[Goodwin  v.  Young,  34  Hun,  252;  Civ.  Api),  36  a  W.  R  830;  Peavy  v. 
Ford  V.  Ames,  36  Hun,  571;  Sbarpley  Goss,  90  Tex.  89,  37  a  W.  R  317.] 
V.  Brown,  48  Hun,  874;  Campbell  v,  Vermont— &.  v.  Conlin,  27  Vt  318; 
Sohlesinger,  48  Hun,  428;  McCarty  v.  Street  v.  Hall,  29  Vt  165;  a  v.  Peter- 
Wells,  51  Hun,  171;  Rouse  v.  Steam-  son,  41  Vt  504;  In  re  Pierce,  46  Vt 
boat  Ca,  59  Hun,  80;  Bacon  v.  Jacobs,  374;  Morrill  v.  Thurston,  46  Vt  732; 

68  Hun,  51;  Hall  v.  Germain,  131  N.  S.v.  Preston,  48  Vt  12;  a  v.  Benja- 
Y.  586;  Dudley  tt  Parker,  132  N.  Y.  min,  49  Vt  101;  [Testeam  t^  Bacon, 
386;  Quinlan  v.  Welch,  141  N.  Y.  158,  65  Vt  516,  27  AtL  R  198;  McQuade 
86N.  RR12;DuPuytxCook,  35N.  r.  Hatch,  65  Vt  482.] 

Y.  a  632;  Snyder  v.  Launt,  37  N.  Y.  a  Virginia.—  Clemmons  u  Cool,  6 

408,  25  Civ.  Proc.  R  141.]  Rand.  681 ;  Com.  v.  Scott  10  Grat  749 ; 

North  CaroHncL—S.  v.  Plunket  1  Thon  v.  Com.,  31  Grat  887. 

Ira  116;  Lincolnton  vt.  McCarter,  Bua-  [Washington.— JMfel  tx  Hanson,  2 

bee,  429;  a  tx  Hix,  8  Dev.  116;  a  v.  Wash.  194] 

Smitherman,  1  Iret  14  Weet  Virginia.— 8.  «t  Cain,  8  W.  Va. 

Ohio.—  Hirn  v.  a,  1  Ohio  St  15;  72a 

Miller  v.  a,  3  Ohio  St  475.  TFuoorwin.— Williams  v.  Troop»  17 

Pennsylvania.— Ck>m.   v.  Saal,  10  Wis.  468;  a  tx  Miller,  28  Wi&  684;  a 

Phila.  496;  Specht  u  Com.,  24  Pft.  St  vl  Gumber,  87  Wi&  29a 
108;  Van  Swartow  v.  Com.,  24  Pft.  St 
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CHAPTER  LVL 

BELLING  INTOXICATING  LIQUOR— THE  PBOGEDUBEL 

g  lOSa    Introdaotion. 
1088a-104&    The  indiotmeat 
1045a>ia5&    The  evidenoe^ 

§  1088.  How  chapter  dfylded.— We  shall  oonsider,  L  The 
indiotment;  IL  The  evidence. 

L  Thb  Ikdiothbnt. 

§  1033a.  In  general  of  Indictment.—  The  statntes,  the  modi- 
fioations  of  the  offense  created  by  them,  and  the  views  special 
to  the  tribunal,  relating  to  this  subject,  so  differ  in  our  several 
states,  and  in  the  same  state  at  different  times,  that  the  pro- 
viding of  forms  for  general  use  becomes  too  complicated  to  be 
profitably  carried  far.  Often  indictments  very  loosely  drawn  — 
perhaps  inadequately,  as  tested  by  the  rules  of  pleading  which 
control  other  cases — have  been  sustained  for  this  offense.  Yet 
there  is  no  just  reason  why  specially  loose  allegations  should 
be  permitted.  The  subject  has  no  intrinsic  difficulties;  nor,  if 
the  very  strictest  rules  were  enforced,  would  the  indictment, 
under  any  of  these  statutes,  require  to  be  long.  Still,  by  the 
practice  as  we  find  it, — 

Adherence  to  canons  of  pleading  and  statutes. —  The  pleader, 
in  these  cases,  while  not  held  to  the  strictest  rules,  is  compelled 
to  follow  the  statutes  in  substance,  and  conform  in  sabstance  to 
the  canons  of  good  pleading.^    For  example, — 

1  Mulvej  V,  a,  48  Ala.  816»  [94  Am.  526,  [87  Am.  R.  415;]  Allman  v,  S,,  69 

D.  684;]  CampbeU  t;.  S.,  46  Ala.  116;  Ind.  887;  a  v.  Martin,  84  Ark.  840;  a 

Nicrosi  v.  a,  52  Ala.  886;  a  v.  Miller,  v.  Conner,  80  Ohio  St  405;  B.  v,  OnOee 

24  Conn.  522;  Prather  v.  P.,  85  111.  86;  How,  15  Nev.  184;  a  ix  Straoss,  77 

Ulmer  v.  a,  61  Ala.  208;  a  v.  Joytier,  N.  C.  500;  a  v.  St^mej,  71  N.  C  202; 

81  N.  C.  584;  a  v,  Smouse,  49  Iowa,  Ward  v,  a,  48  Ind.  298;  a  v.  Lisles, 

684;  Wilson  v.  Com.,  14  Bush,  159;  a  58  Mo.  859;  S.  v,  Wentworth,  65  Me. 

V,  Thompson,  44  Iowa,  399;  Glass  v.  284;  at;.Gorham,65Ma270;  Blakelj 

Com.,  88  Grat  827;  S. «.  Graff muller,  v.  a,  57  Miss.  680;  Miller  v.  a,  8  Ohio 

26  Minn.  6;  a  v.  Lavake,  26  Minn.  St  475;  Peer's  Case,  5  Grat  674;  avt. 

674 


<JH.  LVI.]       UQUOB  SELLING  —  THB  PBOOBDUBB.      [§§  1034,  1084a. 

Time  and  place. — The  allegations  of  time^  and  place'  most 
accord  with  the  requirements  in  other  like  cases. 

§  1034.  Unlicensed  selling. —  If  the  thing  forbidden  is  the 
selling,  by  an  unlicensed  person,  of  a  quantity,  less  than  so 
much,  of  a  particular  kind  of  intoxicating  liquor,  the  allegation 
may  be  that,  at  a  time  and  place  named,  the  defendant,  not 
being  then  and  there  licensed  to  sell  intoxicating  liquor,  did 
sell  to  on^  B.  a  certain  quantity  less  than  [so  much],  to  wit,  one 
gill  of  whiskey,  the  same  then  and  there  being  intoxicating 
liquor,  against,  etc.' 

§  1034a.  To  minor  —  To  drunkard.—  If  a  sale,  or  if  a  gift 
of  the  liquor,  was  to  a  minor,  the  fact  of  the  minority  —  and, 
under  a  statute  making  it  material,  the  absence  of  any  permit 
from  the  parent  —  should  also  be  alleged,  with  the  defendant's 

Brown,  81  Me.  520;  S.  v.  Bartlett,  48  Odam,  3  Lea,  220;  Aoltftbther  v.  a,  4 

Vt  86;  Herine  v,  Ck)iiL,  18  Bush,  295;  Ohio  St  467;  a  v.  Graeter,  6  Blaokf. 

Hainline  v.  Com.,  18  Bush,  850;  Whit-  105;  Conley  t;.  a,  5  W.  Va.  522;  Haf- 

ing  n  a,  14  Conn.  487,  [86  Am.  D.  ter  v.  a,  51  Ala.  87;  [S.  v,  McBride, 

499;]  a  V.  Crabtree,  27  Mo.  232;  De-  64  Ma  Ap.  864:  a  v.  Burkitt,  51  Kan. 

▼ine  V.  a.  4  Iowa,  443;  Woodworthu  175,  82  Pftc.  K  925;  McCreaiy  v,  a, 

a,  4  Ohio  St  487;  Com.  v.  Baker,  2  78  Ala.  480;  Dansey  u  a,  23  Fla.  816, 

Giaj,  78;  Benalleok  v.  P.,  81  Mich.  2  a  R.  692.] 

200;   Com.  v.  Burke,  15  Gray,  408;       'Com.  v.  Eaton,  9  Piok.  165;  Com. 

Com.  V,  Hickey,  126  Mass.  250;  a  v.  v.  Hart,  11  Cush.  180;  Miller  v.  a,  3 

Cottle,  15  Ma  478;   a  v.  Haynes,  85  Ohio  St  475:  Kern  v.  a,  7  Ohio  St 

Vt  565;  a  V.  Freeman,  27  Iowa,  338;  411;  Kliffield  v,  a, 4  How.  (Miss.) 804; 

Blaokwell  v.  a,  86  Ark.  178;  Wilson  S.  v.  Marcus,  20  Ark.  201;  Com.  v. 

V.  a,  85  Ark.  414;  a  v.  Stamey,  71  Odlin,  28  Pick.  275;  a  v.  Williamson, 

N.  C  202;  a  V.  Odam,  2  Lea,  220;  a  19  Ma  884;  Com.  v.  Wilcoz,  1  Ciish, 

ti  Irvine,  8  Heisk.  155;  [Hubbard  tx  503;  a  v.  Lane,  83  Me.  536;  Com.  u 

a  (Ala.),  19  a  R  519;  Wood  u  a,  9  White,  18  R  Monr.  492;  Com.  v.  Mao- 

Ind.  Api  42;   Hatfield  v,  a,  9  Ind.  uboy,  8  Dana,  70;  McCuen  v,  a,  19 

Ap.  296;  a  V.  Rafter,  62  Ma  Ap.  101;  Ark.  680;  Burch  v.  Republic,  1  Tez.« 

a  V.  Baskett,  52  Ma  Ap^  389;  P.  v.  608;  a  v.  Cox,  29  Ma  475;  White  v. 

Harmon,  49  Hun,  558;  a  v.  Lowen-  a,  11  Tex.  Ap.  476;  Needham  v.  a, 

haupt,  11  Lea  (Tenn.),  18;  Arrington  19  Tex.  332;  Higgins  u  P.,  69  IlL  11; 

V,  Com.,  87  V&  96,  12  a  E.  R.  224]  Byars  v.  Mt  Vernon,  78  IlL  11;  a  v. 

la  V,  Kobe,  26  Minn.  148;  Com.  v,  Abbott,  11  Post  (N.  H.)  484;  Com.  v. 
Butler,  1  Allen,  4;  Atkins  v.  a,  60  McKieman,  128  Mass.  414;  a  v.  La- 
Ala.  45;  Collins  v.  a,  58  Ind.  5;  Clark  vake,  26  Minn.  526.  [87  Am.  R.  415;] 
V.  a,  34  Ind.  436;  Com.  v.  E:ingman,  Com.  v,  Davis,  121  Masa  852;  Wilson 
14  Gray,  85;  Com.  v,  Donnelly,  14  v.  Com.,  14  Bush,  159;  Austin  v,  a. 
Gray,  86,  note;  Koch  u  a,  82  Ohio  St  10  Mo.  591 ;  Goodhue  v.  Com.,  5  Met 
853;  Com.  v,  McKieman,  128  Mass.  553;  Anderson  t?.  P.,  68  IlL  58;  a  u 
414  Alien,  82  Iowa,  248, 

<a  XK  Pittman,  10  Kan.  598;  a  u 
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§§  1034A,  1035.]      OFFENSES   MOEE  PURELY  BTATUTOBY.      [bOOK  VI- 

knowledge  of  the  minority,  or  not,  according  to  the  terms  of 
the  statute,  ander  the  principles  already  explained.*  And  the 
like  rales  govern  an  indictment  for  disposing  of  liqaor  to  a 
drunkard.'  It  has  been  adjudged  ill  simply  to  say  that  the 
purchaser  "  was  in  the  habit  of  getting  intoxicated,"  not  speci- 
fying time ;  the  existence  of  the  habit  at  the  time  of  the  sale 
should  appear.' 

§  1034b.  Drank  on  premises. — It  must  likewise  be  alleged 
that  the  liquor  was  sold  to  be  drank  on  the  premises,  or  other 
designated  place,  where  such  is  an  element  in  the  offense;  other- 
wise, where  it  is  not.^  The  actual  drinking  need  not  also  be 
stated,  if  without  it  the  statutory  terms  are  covered.*    So  — 

Drank  as  "beverage^ —  if  in  the  statute,  must  be  also  in  the 
indictment' 

§  1035.  Common  seller. —  The  indictment  for  being,  with* 
out  license,  a  common  seller,^  may,  if  so  the  statutory  terms  will 
be  covered,  aver  that  the  defendant  was  at  a  time  and  place 
specified  a  common  seller  of  spirituous  and  intoxicating  liquors, 
without  being  thereto  duly  appointed  or  authorized.'    So, — 

Pursue  business, —  Where  the  offense  is  pursuing  the  business 
of  liquor-selling,  there  would  seem  to  be  no  necessity  for  specific 
allegations  beyond  the  statutory  terms,  while  yet  all  the  par- 
ticulars to  bring  the  case  within  the  statute  should  be  set  out. 
But  the  authorities,  as  to  this,  have  not  apparently  developed 
any  distinct  rules.' 

liinfe,g§1021,1022;Meyerixa,50  a,  60  Ala.  45;  Ck)m.  tx  Young,  15 

Ind.  18;  Aultfather  u  a,  4  Ohio  St  Grat  664;  Com.  v.  Goe.  9  Leigh,  620; 

467;  Newman  «.  a,  68  Ga.  538;  Weed  a  v.  Smith,  85  Tex.  182;  [Blough  v.  a, 

tn  a,  55  Ala.  18;  a  V.  Emeriok,  85  121  Ind.  855,  28  N.  R  B.  158;  a  u 

Ark.  824;  Grunkemey^er  u  a,  25  Ohio  Stiefel,  74  Md.  54a] 

St  548;  [Com.  u  Murphy,  155  Mass.  ^Eisenman  v.  a,  49  Ind  61 L 

284,  29  N.  E.  R.  469.]  «  DowdeU  v.  a,  58  Ind.  838. 

2  Berry  t?.  a,  67  Ind.  222;  Zeizer  v,  "^  Ante,  §  lOia 

a,  47  Ind.  129;  BueU  v.  a,  72  Ind.  >a  v.  Johnson.  8  R  L  94;  Com.  t^ 

528;  Tatum  v.  S.,  63  Ala.  147;  [Dolan  Kendall,  12  Cush.  414;  a  v.  Cottle, 

V.  a,  122  Ind.  141,  23  N.  R  R  761;  a  15  Ma  478;  a  i\  Stinson,  17  Me.  154; 

V.  Smith,  122  Ind.  178.  23 N.E.R.  714.]  Com.  v,  Leonard,  8  Met  529;  a  v. 

'Wiedemann  v.  R,  92  111.  314.  Barker,  8  R  L  280;  a  v.  Churchill,  25 

4  Post,  g  1061;  a  V.  Charlton,  11  W.  Ma  806;  Coul  v.  Kingman,  14  Gray, 

Va.  882;   Clark. i>.  S.,  84  Ind.  486;  85;  Com.  v,  Donnelly,  14  Gray,  86, 

Burke  v.  S.,  52  Ind.  461 ;  Vanderwood  note;  P.  v.  Webster,  2  Dou&  (Mich.) 

V.  a,  50  Ind.  26;  Vanderwood  v.  a,  50  92. 

Ind.  295;  Higgins  v.  R,  69  III  11;  0Carrv.a,5Tex.  Ap.158;  Eppstein 

Plunkett  u  a,  69  Ind.  68;  Atkins  v,  v.  a,  11  Tex.  Ap.  480;  a  ix  Martin,  84 
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OH.  LVI.]  UQUOB  SELLHrO  —  THR  PBOOEDUBB.      [§§  1036,1037. 

§  1036.  Satisfying  constltntlonal  requirements  —  (Modify- 
ing statutes). —  An  obvious  method  for  increasing  the  efficacy 
of  these  laws,  so  difficult  of  enforcement,^  would  be  to  promote, 
by  statute,  true  legal  learning  in  prosecuting  officers  and  the 
judges  by  whom  these  causes  are  heard.  But  this  is  an  experi- 
ment which  has  never  been  tried.  Instead  of  it,  wholly  un- 
called-for provisions  have  in  many  of  our  states  been  enacted, 
<;ommanding  the  tribunals  to  proceed  on  meagre  and  indefinite 
forms  of  allegation.  They  are  to  be  obeyed,  except  when  in 
conflict  with  constitutional  guaranties,  elsewhere  considered.^ 
Upon  which  question  the  leading  rule,  under  our  constitutions 
as  ordinarily  drawn,  is  that  every  fact  which  the  law  has  made 
an  affirmative  element  in  the  offense  must,  in  distinct  terms, 
and  with  identifying  particularity,  be  charged;  and  a  statute 
which  undertakes  to  dispense  with  anything  of  this,  is,  so  far, 
unconstitutional  and  void.* 

§  1037.  Name  of  person  to  whom  sold. — Where  the  wrong 
consists  of  specific  sales,  the  most  ready  and  apt  way  of  point- 
ing out  and  identifying  the  transaction  ^  is  to  give  the  names  of 
the  persons  to  whom  the  sales  were  made.  And,  in  the  absence 
of  any  other  adequate  identification,'  such  names  should,  in 
principle,  be  alleged  if  known,  or  the  fact  of  their  being  un- 
known should  be  averred  in  excuse.  Yet  there  is  a  good  deal 
of  authority,  more  in  the  older  cases  than  in  the  later  ones,*  to 
the  proposition  that  the  names  are  not  essential.^  On  the  other 

Ark.  840;  &  v.  Woodward,  25  Vt.  616;  the  practice  is  to  omit  the  nama 

Hafter  v.  &,  51  Ala.  37.  This  practice  has  prevailed  for  more 

1  Ante,  %  987.  than  a  generation.  We  do  not  know 

^CrinLPra,  I,gg86-68,  06-lia  that  it  has  ever  been  questioned.    If 

*  Byran  v.  S,,  45  Ala.  86^  87, 88;  Mo  it  has,  it  has  doubtless  been  sustained. 
Laughlin  u  S.,  45  Ind.  888.  We  should  be  glad  if  we  could  sano- 

*  Crim.  Pra,  I,  §  571;  ante,  §g  894-  tion  it  for  pending  complaints,  but 
897,  944;  [P.  v.  Eeefer,  97  Mich.  15, 56  we  are  declaring  the  law,  not  simply 
N.  W.  R.  105;  P.  V.  Heffron,  58  Mich,  for  pending  complaints,  but  for  them 
537, 19  N.  W.  R  170;  P.  v.  Minnock,  and  all  others  after  them,  and  we  do 
53  Mich.  638, 18  N.  W.  R  890.]  not  see  how,  upon  either  principle  or 

*Buroh  17.  Republic,  1  Tex.  608.  precedent,  the  practice  can  be  up- 

And  see  Alexander  u  a,  39  Tex.  495;  held."    a  v.  Doyle,  11  R  L  57i  576. 

[&.  V.  Brown,  41  La.  An.  773,  6  a  R.  ^a  v.  Spain,  39  Mo.  415;  a  v.  Mun- 

688;  Martin  vt.  a,  80  Neb.  507,  46  N.  ger,  15  Vt  390;  Hulstead  v.  Com.,  6 

W.  R  6ia]  Leigh,  734;  a  v.  Pamell,  16  Ark.  506^ 

8 Thus  it  was  held  in  Rhode  Island  [63  Am.  D.  73;]  P.  v.  Adams,  17  Wend, 

that  the  name  must  be  averred,  Dur-  475;  Cannady  r.  P.,  17  IlL  158;  Mo 

fee,  a  J.,  observing:  "In  this  state  Cuen  u  a,  19  Ark.  680;  Qreen  u  Pi, 
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§  1038.]  OFFENSES  MORE   PURELY   STATUTOEY.  [bOOK  YU 

hand,  it  has  been  even  held  that  a  statute  dispensing  with  this 
allegation  is  unconstitational  and  void;^  and,  in  one  way  or 
another,  the  doctrine  which  requires  the  name,  or  the  averred 
excuse  fcr  its  omission,  is  widely  maintained.*  Where  the 
charge  is  being  a  common  seller,'  no  names  of  persons  to  whom 
sales  are  made  need  be  set  out;*  for  in  this  offense  not  even 
instances  of  sale  are  required  to  be  averred.^ 

§  1038.  Name  of  liquor. — The  statutes  on  which  depends 
the  question  of  naming  or  describing  the  liquor  sold  are  in 
varying  terms,  indicating  diverse  answers.  Therefore,  and  be* 
cause  the  decisions  are  not  all  quite  satisfactory,  the  reader  is 
referred  to  some  earlier  discussions,  wherein  the  principles  in- 
volved appear.*  If  the  prohibition  is  of  the  sale  of  a  particular 
kind  of  liquor  named,  the  better  doctrine  requires  the  indict- 
ment to  designate  it  by  the  statutory  word.^    But  this  is  not 

31  IlL  12S;  a  V.  Ladd,  16  Ma  480,        >a  v.  Steedroan,  8  Rich.  812;  Cap- 

OTerruling  Neales  v,  B,,  10  Mo.  408;  ritz  u  a,  1  Md.  569;  a  v.  Faucett,  4 

a  V.  Muse,  4  Dev.  A  Bat  819;  a  v.  Dev.  &  Bat  107;  Dorman  n  a,  84 

Blelby,  31  Wi&  204;  a  v.  Gummer,  Ala.  216;  a  u  Walker,  8  Earring. 

22  Wis.  441 ;  Com.  v.  Dove,  2  Va.  Ca;;.  (Del)  547;  a  tx  Jackson,  4  Blackf.  49; 
26;  Riley  v.  a,48  Miss.  897;  Rice  v,  P.,38  a  v,  Allen,  82  Iowa,  491,  493;  Wilson 
III.  435;  a  V,  Hickerson,  8  Heisk.  875;  v.  Com.,  14  Bush,  159;  a  u  Sohmail, 
a  V,  Staley,  8  Lea,  565;  a  v.  Rogers,  89  25  Minn.  868,  869;  a  v.  Doyle,  tupra; 
Ma  481;  a  v.  Euhn,  24  La.  An.  474;  a  Wreidt  v,  a,  48  Ind.  579.  And  see 
t7.Schweit6r,27Kan.499;av.  Jaques,  Com.  v.  Cook,  18  K  Monr.  149;  a  r. 
68  Ma  26a  In  P.  v.  Adams,  supra,  Carter,  7  Humph.  158;  Cona.  v.  Smith, 
Nelson,  C.  J.,  referring  to  some  £ng-  1  Orat  558;  Com.  u,  T&ggart,  8  Grat 
lish  precedents,  maintains  that  so  is  697;  Hulstead  v.  Corn.,  5  Leigh,  724; 
the  English  law.  And  Rex  v,  Gibbs,  a  v.  Stinson,  17  Ma  154;  Com.  v. 
8  Mod.  58, 1  Stra.  497,  might  seem.  Blood,  4  Gray,  81;  a  v.  Nut  well,  1 
from  some  language  in  the  rei)ort,  to  Gill,  54;  a  v.  Cox,  29  Ma  475;  Com. 
confirm  this  view;  but  in  fact  tlie  u  Trainer,  123  Mass.  414;  Com.  v. 
indictment  averred  that  the  purchas-  Crawford,  9  Gray,  129;  Com.  n, 
ers  were,  as  said  in  Strange,  "to  the  Remby,  2 Gray,  508;  a  u  Wentworth^ 
jury  unknown."  [a  v.  Duffy,  66  Conn.  85  N.  H.  442. 

551 ;  Moore  v.  a,  79  Ga.  498, 5  a  K  R  <  Ante,  §  101& 

51;  a  V.  Stevens,  28  Kan.  108;  S.  v.  <Coni  v.  Hart,  11  Gush.  180:  Com. 

Goodwin,  38  Kan.  538,  6  Pac.  R  899;  u  Wilcox,  1  Cush.  503;  a  v,  Cottle, 

Junction  City  v.  Webb,  44  Kan.  471,  15  Me.  47a 

23  Paa  R  1073;  S.  v.  Moseli,  49  Kan.  »Com.  v.  Pray,  13  Pick.  859;  Com. 
142,  80  Paa  R  jL89;  S.  v.  Wingfield,  n  Odlin,  23  Pick.  275.  See,  as  to  dif- 
115  Ma  428,  22  a  W.  R  863;  a  u  ferent  form  of  the  provision,  Com.  v. 
Elam,  21  Ma  Ap.  290;  a  v.  Houts,  36  Thurlow,  24  Pick.  874 

Ma  Ap.  265;  a  v.  Gibson,  61  Ma  Ap.       •Ante,  ^§  426,  440-442. 
86a]  ^a  v.  Fox,  1  Harrison,  152l    And 

^  McLaughlin  v.  S.,  45  Ind.  33a  see  Murphy  v,  Montclair,  10  Vroom» 

678 


OH.  LVL]  LIQUOB  BBLLDfe  —  THB  PBOCfSDITSS.  [§  1039. 

necessary  in  all  the  states  and  under  all  forms  of  the  law.^ 
Where  the  statutory  expression  was  "  any  fermented  and  dis- 
tilled liquor,*'  it  was  adjudged  sufficient  for  the  indictment  to 
say  "whiskey;"  because  the  court  knows*  judicially  that 
whiskey  is  distilled  liquor.'  And,  in  principle,  the  rule  plainly 
is  that,  under  the  very  common  term  "  intoxicating  liquor  "  in 
the  statute,  the  indictment  may  simply  mention  by  name  any 
liquor  which  the  court  judicially  knows  to  be  intoxicating;* 
but  if  any  other  liquor  is  thus  specified,  there  must  be  the  ad-, 
ditional  averment  that  it  is  intoxicating.*  Under  which  form 
of  the  statute  also  it  is  widely  held  good  to  say  "  intoxicating 
liquor,"  and  no  more.'  But  the  correctness  of  this  is  not  so 
clear  in  principle^  as  one  might  desire.  If  the  statute  has  a 
provision  that,  for  example,  "  cider  "  shall  be  deemed  intoxicat- 
ing within  its  meaning,  sales  of  unfermented  cider  may  be  in- 
dicted and  punished  as  sales  of  "intoxicating  liquor."  * 

§  1039.  Quantity. —  If  the  statute  does  not  make  the  offense 
or  punishment  vary  with  the  quantity  sold,  it  need  not  be  al- 
leged ;  •  otherwise  it  must  be."  Or,  in  the  former  case,  the  aver- 
ment may  simply  be  that  the  defendant  sold  of  the  liquor,  for 
example,  one  pint  or  one  "glass.""  There  is  authority  for 
maintaining  that,  where  the  quantity  is  material,^  it  must  be 

678;  [McDuffle  v.  a,  87  Ga.  687, 18  a  'a  r.  F&oker, supra. 

E.  R  506;  CaUehan  u  a,  2  Ind.  Ap.  <  Com.  v,  Conant,  6  Gray,  482;  Cora. 

417;  a  V.  Leayitt,  63  N.  H.  881.]  v.  Ryan,  9  Gray,  187;  a  v.  Blaisdell, 

la  V.  Mullinix,  6  Blackt  654;  Fet-  88  N.  H.  388;  Plunkett  v.  a,  68  Ind. 

terer  v.  a,  18  Ind.  888;  Downey  v.  68;  BueU  tx  a,  72  Ind.  52a 

a,  20  Ind.  82;  a  v.  Carpenter,  20  IndL  t  Ante,  §  440;  [a  v.  Elam,  21  Ma 

219;  Leary  tx  a,  89  Ind.  860;  Noonan  Ap.  290;  a  v.  Smith,  88  Ma  Ap^  618: 

V.  a,  1  SnL  &  M.  562;  ConneU  v.  a,  Q.  v.  Gibson,  61  Ma  Api  868;  a  v. 

46  Ind.  446;  Wells  v.  a,  69  Ind.  286;  Wingfield,  115  Ma  428,  22  a  W.  R 

a  V.  Rogers,  89  Uo,  431 ;  Hooper  t?,  a,  86:i  1 

66  Ind.  158;  [8,  v.  Stevens,  28  Kan.  "^  ^  i>:ii.  v.  Dean,  14  Gray,  99.    And 

108;  a  V.  Goodwin,  88  Kan.  688,  6  see  Plunkett  v.  a,  69  Ind.  6a 

Paa  R.  899;  8.  v.  Houts,  86  Ma  Ap.  •Plunkett  v.  S.,  69  Ind.  68;  White 

265;  a  V.  Nations,  75  Ma  Ap.  58;  u  a,  11  Tex.  Ap.  476. 

Wilson  t?.  a  (Tex.  Cr.  R),  55  a  W.  R  lOManvelle  v.  a,  58  Ind.  68;  a  v. 

68.]  Zeitler,  63  Ind.  441;   Bridgeford  v. 

^AntCj  §  1006a.  Lexington,  7  B.  Monr.  47;  a  v.  Clay- 

sa  V.  WiUiamson,  21  Ma  496;  a  v,  ton,  32  Ark.  185;  [S.  v.  Cliambliss,  45 

Munger,  15  Vt  290.  Ark.  849;  a  t;.  Biskett,  52  Ma  Api 

*Ante,  §  1006a;  8.V,  Packer,  80  N.  889;  a  r.  Sills,  56  Ma  Ap.  405.] 

C.  439;  [S.  r.  Jones,  8  Ind.  Apt  121;  "Com.  v.  Brown,  12  Met  522. 

a  V.  Dengolensky,  82  Ma  44.]  ^2  Hubbard  v,  a,  11  Ind.  554. 
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expressed  by  some  term  known  to  the  law,  and  '^one  glass  of 
rara"^  or  "one  drink'*' of  it  will  not  do;  though,  by  other 
opinions,  "  glass  "  will  suffice.*  Probably,  in  a  just  view,  either 
of  these  forms  is  well  enough  when  the  proper  addition  is  made, 
while  without  more  neither  is  good.  Thus,  if  the  statute  for- 
bids the  sale  of  less  than  fifteen  gallons  and  permits  it  of  more, 
and  the  averment  is  of  one  pint,  it  will  be  supported  by  proof 
of  twenty  gallons,  whereof  it  constitutes  a  part;  so  that  it  alone 
will  not  suffice,  but  the  averment  should  contain  the  additional 
idea  that  the  quantity  was  less  than  fifteen  gallons.  "  We  do 
not  consider,"  said  Shaw,  C.  J.,  "  that  any  particular  form  of 
words  must  be  adopted ;  but  some  words  must  be  used  which 
do  convey  to  the  mind  the  idea  of  a  sale  under  fifteen  gallons. 
Were  it  said,  ^  less  than  fifteen  gallons,  to  wit,  one  pint,'  or  ^one 
pint  and  no  more,'  or  words  equivalent,  it  would  be  sufficient. 
But  simply  averring  affirmatively  that  the  defendant  did  sell 
one  pint,  without  some  words  negativing  a  larger  quantity,  is 
not  bringing  the  case  within  the  statute."  ^ 

§  1040.  Price. —  It  has  in  some  states  been  held  necessary 
to  say  for  what  price  the  liquor  was  sold,*  but  the  general  doc- 
trine and  practice  do  not  require  this  averment.*    Hence, — 

§  1041.  Other  things  with  liquor.— Where  the  sale  is  of 
liquor  and  other  things  in  one  transaction  and  for  one  sum,  it 

■ 

la  V,  Reed,  85  M&  480,  [58  Am.  D.  8  R  Monr.  843;  a  v,  Toung,  6  Ck>ldw. 

727.]  51;  Zarresseller  v.  P.,  17  UL  101;  a  ix 

>Cool  V.  a,  16  Ind.  856.  Jacks,  54  Ind.  412;  [P.  u  Bradt,  46 

<a  V.  Rust,  85  N.  H.  488;  Wrock-  Hun,  445;  a  v.  Baldwin,  86  Mo.  Ap. 

lege  V.  a,  1  Iowa,  167 ;  Hintermiester  24;  a  v.  Stephens,  62  Ma  Ap^  282.] 

V.  a,  1  Iowa,  101.  »Crim.  Pm,  I,  §  514;  Neales  v.  a, 

4  Com.  V.  Odlin,  28  Pick.  275,  280;  10  Ma  408;  Segur  tn  a,  6  Ind.  451; 

a  V,  Sliaw,  2  Dev.  108;  Struckman  Hubbard  v.  a,  11  Ind.  554;  a  v.  Ladd, 

V,  a,  21  Ind.  160;  Arbintrode  v.  a,  67  15  Ma  430.  And  see  Miles  vi  a,  5  Ind. 

Ind.  267,  [83  Am,  R  86.]    There  are  280;  Harrison  «l  Brj^ant,  5  Ind.  240; 

cases,  at  least  in  Indiana,  in  real  or  a  u  Jacks,  54  Ind.  412.    See  0*Con- 

apparent  dissent    For  these,  and  for  nor  u  a,  45  Ind.  847;  FarreU  vl  a,  45 

others,  most  of  which  are  in  oonfir-  Ind.  871. 

mation  of  the  text,  see  Willard  v.  a,  *  Crim.  Pra,  I,  g  514;  Glare  tx  a,  5 

4  Ind.  407.  408;  Reams  v.  a,  28  Ind.  Iowa,  500;  Com.  v,  Roberts,  1  Gush. 

Ill,  118;  Com.  v.  Pearson,  ^  Pick.  505;  a  v,  Finan,  10  Iowa,  10;  a  v. 

280,  note;  a  v.  Arbogast,  24  Ma  863;  Miller,  24  Ma  582;  a  v.  Rogers,  89 

a  V.  Paddook,  24  Vt  812;  Redding  v.  Ma  481;  a  vl  Downer,  21  Wi&  274 
Com.,  8  R  Monr.  880;  HaskiU  u  Com., 
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13H.  LVI.]  UQUOB   SELLING  —  THE  PBOOEBUBB.  [§  1042. 

18  adequate  to  charge  a  sale  of  the  liqnor  only,  with  no  men- 
tion of  the  other  things.* 

§  1042.  Negatiring  anthorlty  to  sell  •—In  "Criminal  Pro- 
cedure "  the  rules  are  stated  as  to  when  the  indictment  on  a 
statute  most  negative  the  matter  of  its  exceptions  and  provisos, 
and  in  what  form  of  words.*  Now,  in  the  present  class  of  cases, 
assuming  that  there  must  be  a  denial  of  the  defendant's  au- 
thority to  make  the  sales  charged,  the  rule  for  it  is  that  it  may 
be  in  general  language,  yet  it  must  be  as  broad  as  the  law ; ' 
thus,  if  licenses  from  different  sources  or  in  different  forma  are 
provided  for,  and  any  one  of  them  would  justify  the  sales,  the 
denial  must  cover  all  the  sources  and  forms,  being  of  no 
avail  if  less  broad.*  Brief  expressions  like  the  following  have 
been  adjudged  adequate :  "  not  being  first  duly  licensed,"  etc. ;  • 
'^  without  then  having  a  grocer's  license,  dram-shop  keeper's 
license,  an  innkeeper's  license,  or  any  legal  authority  to  sell ; "  * 
''  not  having  then  and  there  any  authority  or  appointment  ac- 
cording to  law  to  make  such  sale ; "  ^  "  without  having  a  license 
for  that  purpose,  continuing  in  force;  "•  "  without  being  duly 
appointed  and  authorized  therefor;"*  "without  having  any 
license,  appointment  or  authority  therefor,  first  duly  had  and 
obtained  according  to  law; ""  and  various  other  phrases  of  the 
like  kind.^*    And  it  is  sufScient  if  the  affirmative  allegation 

^  Com.  tJL  Thayer,  8  Met  525»  52&  83  N.  H.  8i88;  Com.  v,  Kimball,  7  Met. 

See  a  V.  Mungen  15  Vt  290.  804;  a  v.  Clark,  28  Vt  208;  Com.  v. 

s  Crim.  Pra,  I,  §§  681-4^2.  Baker,  10  Cush.  405. 

>Id.,  §  641;  a  V,  Adams,  6  N.  H.  'Com.  v.  Pray,  18  Pick.  859;  Com. 

532;  Com.  v,  Hoyer*  125  Mass.  209;  a  v,  LeoDard*  8  Met.  529;  a  v.  Wickey, 

V.  Shaw,  85  N.  H.  217.    For  mustra-  57  Ind.  596;  a  v.  Wickey,  54  Ind.  43a 

tions  in  analogous  cases,  see  a  u  <  a  v.  Hornbeak,  15  Ma  478;  a  v. 

Moreland,  27  Tex.  726;  Reg.  v.  Smith,  Andrews,  28  Ma  17;  a  u  Owen,  16 

7  Mod.  77;  Schutze  v,  a,  30  Tex.  50&  Ma  506;  a  v.  Sutton,  25  Ma  300;  Com. 

«a  u  McBride,  64  Ma  364;  a  v,  v,  Burke,  121  Mass.  89. 

Webster,  5  Ektlst.  293 ;  Com.  v.  Roberts,  '*  Com.  v.  Conant,  6  Gray,  482. 

1  Cush.  505;  Davis  v.  a,  89  Ala.  521;  ^a  u  Wishon,  15  Ma  60a 

Neales  v,  a,  10  Ma  498;  Agee  u  a,  *  Com.  v.  Murphy,  2  Gray,  510;  Com. 

25  Ala.  67;  a  v.  Haden,  15  Ma  447;  v.  Roland,  12  Gray,  182;  ConL  v.  La> 

Meier  u  a,  57  Ind.  886;  Henderson  fontaine,  8  Gray,  479;  Coul  v,  Mc- 

u  a,  60  Ind.  296;  Newman  v,  a,  68  Sherry,  8  Gray,  481,  note;  Com.  v. 

Ga.  688;  a  v.  Pitzer,  28  Kan.  250;  a  Clapp,  5  Gray,  97;  Cono.  v,  Keefe,  7 

V.  Pitiman,  10  Ean.  593;  O'Brien  v.  Gray,  832;  Com.  v.  Boyle,  14  Gray,  3. 

a,  68  Ind.  242;  a  v.  Emeriok,  35  Ark.  i<^  Com.  v.  Wilson,  11  Cush.  413;  Com. 

824;  Burke  v.  a,  52  Ind.  522;  Frank-  v.  Hatcher,  6  Grat  667. 

lin  u  a,  12  Md.  236;  a  «.  BlaLsdell,  "Martin  u  a,  6  Humph.  204 
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§§  1043, 1044.]    OFFSBSSS  hobs  pubely  statutobt.     [book  ti. 

necessarily  involves  the  required  negative.^  There  is  a  distinc- 
tion to  be  noted  as  to  the  disjunctive  — 

§  1043.  ^^Or." — We  have  seen  in  other  connections  that, 
while  "  or  "  is  ordinarily  a  dangerous  word  in  allegation,  there 
are  circumstances  in  which  it  is  proper  and  even  necessary.^ 
For  example,  it  should  be  used  in  charging  a  duty,  thus  follow- 
ing the  statute  literally;  though,  in  alleging  a  breach  of  duty, 
the  statutory  "  or  "  mu^t  commonly  be  made  ^^  and  "  in  the  in- 
dictment.' In  the  nature  of  a  duty  is  the  procuring  of  the 
authorizing  license;  so  that,  as  the  examples  cited  in  the  last 
section  disclose/  if  by  the  statute  the  offense  consists  of  selling 
without  this  license,  or  that  license,  or  that,  the  negative  would 
be  bad  should  it  say,  '*  not  having  this  license  and  that  one  and 
that  one."  The  statutory  "  or  "  should  be  retained  in  this  aver- 
ment. Thus,  in  Kentucky,  a  statute  prohibited  a  sale  to  an 
infant  without  '^  the  written  consent  or  request "  of  the  father, 
and  it  was  held  ill  to  say  "  without  the  written  consent  a^d 
request"* 

§  1044.  When  negation  of  authority  required. — If  the  law 
has  forbidden  such  a  sale  as  the  indictment  sets  out,  with  no 
provision  authorizing  it  under  any  circumstances,  there  is  no 
authority  to  negative,  and  no  allegation  of  this  sort  is  required. 
And  there  may  be  other  circumstances  wherein  no  negative 
averment  is  necessary.*    But  the  cases,  under  our  statutes  as 

1  Sword  IX  S.,  5  Humph.  103.  ment  in  this  oaae  is  so  framed  as  to 

s  Crim.  Pra,  I,  §g  434-448,  484,  585-  make  the  offense  complete  by  so  sell- 
502;  II,  §§  438-440, 647 ;  [Powell  u  8.,  ing,  if  done  without  the '  written  con- 
sent and  request'  of  the  father, 
mother  or  guardian;  so  that,  accord- 
ing to  the  indictment,  to  have  ezon- 
Grantham  v.  S.,  89  Ga.  121,  14  S.  £.  erated  the  defendant  on  that  ground 
R.  892;  Thomas  v.  Com.,  90  Va.  92, 17  he  should  not  only  have  the  written 
S.  E.  R  788.]  consent  but  also  the  written  request 

*  Crim.  Pra,  I,  §g  436, 484,  486,  591.    of  the  parent  or  guardian.    It  is  ob- 
^  See  also  S.  v,  Swadley,  15  Ma  515;    vious,  therefore,  that  the  facts  stated 
P.  V,  Gilkinson,  4  Park.  Cr.  26;  S.  v,    in  the  indictment  did  not  constitute 
Bums,  20  N.  H.  550;  &  v.  BoiGe,Cheves,    the  offense  defined  by  the  statute.** 
77.  Page  9a 

»  Com.  V.  Hadcraft,  6  Bush,  91,  Har-  •  Com.  v.  Tuttle,  12  Cush.  502;  a  v. 
din,  J.,  observing:  '*  The  act  defines  Jaques,  68  Ma  260;  Stein  v.  S.,  50  Ind. 
the  offense  to  be  a  sale  of  liquor  to  a  21;  S.  v.  Hutzell,  53  Ind  160;  Jfeyer 
minor  '  without  the  written  consent  u  S.,  50  Ind.  18;  [Bogan  vi  &,  84  Ala. 
or  request'  of  the  father,  mother  or  449,  4S.  R  355;  P.  v.  Taylor,  110 Mich* 
guardian  of  the  minor;  but  the  indict-    491;  S.  v,  Harris,  47  Ma  Ap.  558;  & 
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69  Ala.  10;  Sills  v.  a,  76  Ala.  92 
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OH.  LVI.]        UQUOB  SELLING THE  PROOBDURB.       [§§  1044a,  1045. 

ordinarily  drawn,  show  but  few  exceptions  to  the  proposition 
that  the  authority  to  sell  must  be  negatived.  The  same  rules 
apply  here  as  in  other  classes  of  criminal  statutes.^ 

§  1044a.  Second  offense.—  When  the  offense  is  the  second 
or  third,  and  the  punishment  is  to  be  made  heavier  by  reason 
of  former  convictions,  they  must  be  alleged,^  as  explained  in 
another  connection.' 

§  1045.  Joinder. —  The  common  rules  as  to  the  joinder  of 
offenses  and  offenders  prevail  in  these  cases.*    Thus, — 

Combined  offenders  —  {One  sale  one  offense), —  *'  If  one  pro- 
cure the  spirits  for  the  purpose  of  retailing,  and  hire  another 
to  attend  to  the  bar  as  his  servant,  and  he  retails,  both  are 
guilty; "  and,  if  the  prosecutor  pleases,  they  may  be  proceeded 
against  jointly.^  Sales  made  by  an  agent  may,  at  the  election 
of  the  pleader,  be  charged  against  the  principal  as  if  made  by 
his  own  hand.'  Where  the  sales  are  neither  in  law  nor  fact 
joint,  the  indictment  should  not  be  so;'  or,  if  it  is,  only  one 
defendant  can  be  convicted.*  Two  separate  sales,  made  to  two 
distinct  persons,  though  at  one  time,  constitute  two  offenses.^ 

V.  Quinn,  49  Ma  Ap.  602;  a  v.  Mo-  Bon,  89  Ma  150;  Maguire  v.  S.,  47  MdL 

Adoo,  80  Ma  216;  a  v,  Martin,  108  485. 

Ma  117, 18  a  W.  R  1045.]  «  Crim.  Law,  I,  §§  961,  96a 

1 U.  a  t?.  Winslow,  8  Saw.  337;  a  t?.  <  Stephens  v.  a,  14  Ohio,  386;  CJom, 

Savage,  48  N.  H.  484;  Ck>in.  v.  Thur-  v.  Moor  house,  1  Gray,  470;  Com.  v. 

low,  24  Pick.  874;   a  v.  Watson,  5  Tuttie,  12  Cush.  505;  a  v,  Priester, 

Blackf.  155;  S.  v.  Bobbins,  9  Ire.  856;  Cheves,  108;  [Segars  v.  a,  88  Ala.  144, 

a  V.  Mmer,  7  Ire.  275;  a  v.  Wade,  34  7  a  R  46;  a  «  Tanner,  50  Kan.  365, 

N.  H.  495;  a  v,  Gumey,  87  Me.  149;  31  Pac.  R  1096;  P.  v.  Charbineau,  115 

a  V.  Shaw,  85  N.  a  217;  a  v.  Crowell,  N.  Y.  43a] 

30  Ma  115;  S.  v.  Abbott,  11  Post  (N.H.)  » a  v.  Caswell,  2  Humph.  899.    And 

434;  a  u,  Fuller,  33  N.  H.  259;  a  v.  see  Com.  v.  Major,  6  Dana,  293;  a  v, 

Blaisdell,  33  N.  H.  388;  Sword  v.  a,  Wadsworth,  30  Conn.  55;  [a  v,  Mc- 

5  Humph.  102;  a  v,  Buford,  10  Ma  Laughlin,  47  Kan.  143, 27  Pac.  R  840.] 

703 :  Com.  v.  Shaw,5  Cush.  522;  Becker  <Com.  v.  Park,  1  Gray,  55a    See 

V.  a,  8  Ohio  St  391;  a  v.  Miller,  24  Crim.  Pra,  I,  §§  832-334. 

Conn.  522;  Bode  v.  a,  7  Gill,  326;  a  t?.  ^  FarreU  v.  S..  3  Ind.  573.    A  defect 

Horan,  25  Tex.  Supp^  271 ;  Hh-n  v.  a,  sometimes  cured  by  a  statute,    a  v. 

1  Ohio  St.  15;  Townley  t?.  S.,  3  Har-  Edwards,  60  Ma  490.    See  also  Jack- 

rison,  311;  Brutton  v.  a,  4  Ind.  601;  son  v,  Boyd,  53  Iowa,  686^ 

Kinser  v,  a,  9  Ind.  543;  Com.  v.  Ed-  »  a  v,  Simmons,  66  N.  Q  622;  Com. 

wards,  12  Cush.  187;  Com.  v.  Hill,  5  v.  Griffin,  3  Cush.  52a 

Grat  682;  a  u  Powers,  25  Conn.  48;  •Com.  v.  Dove,  2  Va.  Ca& 26;  Com. 

[Page  V.  a,  84  Ala.  44a]  v.  Very,  12  Gray,  124    Perhaps  t<iis 

^a  V.  Gorham,  65  Me.  270;  Rauoh  may  not  be  exactly  so  under  every 

V.  Com.,  78  Pa.  St  490;  a  v,  Robin-  form   of  the   inliibition.    Thus,   in 
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§§  1045a,  1046.]     OFFENSES  XOBE   PURELY  STATUTOBY.      [bOOK  YI. 

One  who  has  made  several  unlawful  sales  may  be  charged  with 
them  in  as  many  separate  counts;  and,  on  his  conviction,  a 
judgment  for  all  the  penalties  will  be  rendered  against  him,  as 
explained  elsewhere.^  And  the  Illinois  court  further  held  that, 
in  such  a  case,  the  state's  attorney  is  entitled  to  his  conviction 
fee  on  each  count,  the  same  as  though  there  had  been  separate 
indictments.' 

n.  The  Evidenob. 

§  1046a.  In  general. —  Practically,  in  these  oases,  most  of 
the  evidence  will  depend  on  familiar  rules,  common  under  all 
issues,  the  elucidations  whereof  in  **  Oriminal  Procedure  " '  will 
suffice  for  this  place.  Some  of  the  decisions  of  this  class  are 
cited  in  a  note.^ 

§  1046.  Every  fact  —  which  is  an  indispensable  element  in 
the  offense  must  be  proved,  but  no  more  need  be.*  For  ex- 
ample,— 

Common  seller — (Within  dUeged  time). —  A  charge  of  being 
a  common  seller  continuously  between  specified  dates  may  be 

South  Oaroliam  it  is  laid  dovm  that,  >  Crim.  Pnx,  I,  g§  1046-19S2L 

in  an  indictment  for  retailing,  sey-  ^S.  u  Fierline,  19  Ma  880;  Elam  v. 

era!  aots  of  seliing  to  different  per-  &,  26  Ala.  58;  Com.  v,  Leonard,  9 

sons  may  be  united  in  one  count  Gray,  285;  Tatum  u  8.,  63  Ala.  147; 

**  Retailing/'  said  the  court,  ''may  be  Garst  v.  S.,  68  Ind.-87;  fiames  tx  S., 

complete  by  one  aot»  or  it  may  oon-  20  Conn.  282;  Williams  v.  S.,  85  Ark. 

sist  of  a  succession  of  acts.    In  this  480;  Long  u  SL,  56  Ind.  206;  Barnes 

Indictment  various  aots  of  retailing  v,  &,,  20  Conn.  254;  Smith  vl  &,  19 

to  different  persons  are  grouped  to-  Conn.  498;  Com.  v.  Ayers,  115  Masa 

gether  in  one  count  as  constituting  187;  S.  v.  MoCafferty,  63  Ma  228; 

a  single  offense.    In  this  there  is  no  Com.  v,  Munsey,  112  Masa  287;  &,  v. 

duplicity  or  misjoinder,  but  rather  a  Hunger,  15  Vt  290;  Com.  tx  Page.  6 

favor  to  the  defendant  in  enumerat-  Gray,  361 ;  S.  tx  Kingston,  5  R  L  297; 

ing,  as  aggravations  or  characteristic  S.  tx  Curley,  88  Iowa,  859;  Winsett  v. 

repetitions  of  the  principal  act,  other  S.,  57  Ind.  26;  Curry  v.  S.,  85  Tex.  864; 

acts,  each  of  which  might  have  been  S.  tx  Terry,  85  Tex.  866;  In  re  Morton, 

alleged  as  a  separate  offense."    S.  v.  10  Mich.  208;  Com.  tx  Sullivan,  123 

Anderson,  8  Rich.  172.    And  see  Os-  Mass.  221;  Boasett  tx  a,  16  Ala.  862; 

good  tx  P.,  39  N.  Y.  449;  Peer*s  Case,  &  tx  McGlynn,  84  N.  H.  422;  S.  t?. 

5  Grat  674;  a  tx  Barron,  87  Vt  57;  Stuart»  28  Ma  111;  Pearoe  tx  a,  40 
McPherson  tx  a,  54  Ala  221;  [P.  tx  Ala.  720;  [a  v.  Bradford,  79  Ma  Apw 
0'Donnell»  46  Hun,  85a]  84^] 

1  Grim.  Pra,  I,  §g  452,  458,  1035-  » Murphy  tx  a,  28  Misa  687;  Long 

1037,  1826,  1827;  [Lewis  tx  Com.,  90  v.  a,  56  Ind.  117;  Long  tx  a,  56  Ind. 

Va.  848,  20  a  K  R.  777;  a  tx  Keoby,  206;  Garst  tx  a,  68  Ind.  87;  Massie  tx 

6  Kan.  Ap^  834.]  Com.,  30  Grat  841;  [Siegel  tx  P.,  106 
s  Borchsenius  v.  P.,  41  III  236.  la  89;  Birr  tx  P.,  108  III  641] 
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sustained,  though  it  appears  that,  during  a  part  of  the  time,  the 
defendant  had  a  justifying  license.'  Since  this  offense  can  be 
committed  in  a  single  day,'  its  existence  during  an  entire  alleged 
period  is  not  essential.' 

Sale. —  The  proof  of  a  transaction  which  comes  short  of  a 
sale  will  not  sustain  a  charge  of  selling.  It  was  so  where  the 
liquor  called  for  was  supplied  by  the  defendant,  who  thereupon 
refused  to  accept  pay  therefor.* 

§  1047.  Quantity. —  Though  the  allegation  is  precise  as  to 
the  quantity  sold,  the  same  quantity  is  not  therefore  as  of  course 
required  to  be  proved.^  It  need  be  only  what  calls  for  the  same 
punishment  as  that  alleged.* 

Name  of  purcluiser. —  Where  the  name  of  the  purchaser  must 
be  and  is  averred,^  it  must  appear  also  in  the  proofs;  and  a 
variance  herein  —  as  where  the  sale  is  alleged  to  have  been  to 
A.,  and  a  joint  sale  to  A.  and  B.  appears,®  or  the  like,*  or  the 
two  names  are  not  idem  sonans^^ — will  be  fatal." 

Mixed. —  Proof  of  the  sale  of  a  liquor  mixed  with  sugar  and 
water  will  sustain  a  charge  of  selling  the  liquor.** 

§  1048,  Circumstantial  OYidence  —  is  admissible  in  these 
cases  the  same  as  in  others."  Thus,  as  steps  in  the  path  to  the 
conclusion  of  guilt,  such  facts  may  be  shown  as  the  presence 
of  liquor  in  the  defendant's  place  of  business,  the  hustling  out 
of  bottles  of  it  on  the  entrance  of  the  officers  of  the  law,  tum- 
blers on  the  bar,  strong  beer  in  the  beer-pump ; "  declarations 
of  the  defendant  that  he  had  kept  and  would  keep  liquor  for 
sale,  though  not  pointing  specially  to  the  transaction  in  con* 

1  Com.  n  Putman,  4  Gray,  16^  by  evidence  of  a  sale  to  ona    Dukes 

*Ant€,  §8  1018,  1035.  v.  a,  70  Ga.  795,  4  &  R  R  87ai 
s  And  see  a  V.  Hynes,  66  Me.  114  lo  Grim.  Pra,  i  §  68& 

«  Com.  V.  Packardi  5  Gray,  lOt   See      ^^  Com.  v.  Meban,  11  Gray,  821 ;  Conk 

Seibert  v,  S.,  40  Ala.  60.  v.  Brown,  2  Gray,  858;  Com.  v,  Shear- 

^Ante,  §  1030;  Crim.  Pro.,  I,  §§  4d8&,  man,  11  Cusb.  546;  Dyer  v.  P.»  84  HL 

488e;  [Kaiser  v.  a,  84  Ind.  229 ;  Hamil-  624. 

ton  V.  a,  108  Ind.  96,  2  N.  E.  R.  299.]      "  Com.  v,  Wbite,  10  Met  14 
«a  V.  Connell,  88  N.  H.  81;  a  n      I'a  v.  Hynes,  66  Ma  114, 115;  Rater 

Moore,  14  N.  H.  451;  Brock  v.  Com.,  6  tx  a,  49  Ind.  507;  a  v.  Cunningham, 

Leigh,  684;  Scblict  v.  a,  81  Ind.  246;  25  Conn.  195;  a  v.  Wilson,  5  R  L  291; 

a  V,  Andrews,  28  Ma  17.  Stone  v.  a,  80  Ind.  115;  Needham  v. 

f  Ante,  §  1087.  a,  19  Tex.  882. 
SBrown  v.  a,  48  Ind.  8&  i^Com.  v.  Cotter,  97Ma8&886;  Com. 

»  a  V.  Wolf,  46  Ma  584  [But  charg-  v.  Van  Stone,  97  Mass.  548;  Vallance 

ing  a  sale  to  two  minors  is  sustained  v.  Everts,  8  Barb.  558^ 
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troversy;'  his  assertion  that  he  deemed  the  law  anconstitn- 
tional,  and  he  meant  to  violate  it;'  the  liquor  on  tap,  and  the 
implements  aroand  for  measuring  and  drinking  it; '  a  bar,  and 
bottles  in  it;^  a  coming  and  going  with  bottles,*  especially 
when  they  are  empty  at  the  entering  and  full  of  liquor  at  the 
exit.*  The  one  competent  fact  may  not  be  alone  sufBcient; 
and,  unless  all  combined  satisfy  the  jury  beyond  a  reasonable 
doubt  of  the  defendant's  guilt,  the  case  fails.^  It  is  not  even 
permissible  to  show  a  mere  common  report,  or  public  notoriety, 
that  the  defendant  has  sold  liquors.* 

Ififitances. —  It  was  adjudged  admissible  for  a  witness  to 
testify  that  he  and  others  went  to  the  defendant's  place  of 
business,  and,  one  of  them  calling  for  whiskey,  he  set  out 
some  liquid  in  a  bottle,  and  they  drank  it.*  So,  where  a  wit- 
ness had  heard  parties  call  for  brandy,  whereupon  bottles 
labeled  ^^  brandy "  were  handed  them,  and  they  poured  out 
what  looked  like  brandy  and  drank  it,  this  was  held  to  be 
sufficient  evidence  that  the  liquor  was  brandy.**    And  — 

A  non-expert — may  testify  to  the  kind  of  liquor  drank.** 

Before  grand  jury, —  There  is  no  need  to  confine  the  evi- 
dence to  sales  actually  testified  to  before  the  grand  jury.** 

§  1048a.  To  minors  and  drunkards. —  The  facts  required 
to  be  alleged  where  the  sale  is  to  a  minor  or  drunkard  *'  must 
be  proved.**  How  the  age  **  and  being  a  drunkard  *•  are  shown 
we  saw  in  earlier  chapters. 

1  New  Gloucester  v.  Bridgham,  82  ^^  Baurose  v.  S.,  1  Iowa,  874 

He.  60;  a  VL  Bonney,  89  N.  H.  206.  ncom.  r.  Timothy,  8  Gray,  480; 

2Ck>m.  u  Kimball,  34  Pick.  866.  [CarsoQ  v.  &,  69  Ala.  285;  Brantley 

>  Com.  u  Levy,  126  Maaa  240.  v.  a,  91  Ala.  47, 8  a  B.  8ia] 

<  P.  V,  Hulbut,  4  Denio,  188,  [47  Am.  w  Com.  v-  Phelps,  11  Gray,  78;  Grim. 

D.  244:]  a  u  Knott,  6  R  L  298;  [a  v.  Pro.,  I,  g  872.  See  Grain  v,  a,  14  Tex. 

O'Connor,  8  Kan.  A  p.  594]  684.  [Under  Kansas  statutes  the  rule 

>  Com.  V.  Intoxicating  Liquors,  105  is  different     See  a  u  Marshall,  2 
Mass.  595.  Kan.  Ap.  792;  a  v.  Etzel,  2  Kan.  Apu 

«a  V.  Long,  7  Jones  (N.  C),  24,  27;  678;  a  v.  Nield,  4  Kan.  Ap.  627,  and 

Huey  V.  a,  81  Ala.  849;  Pannell  v.  a,  a  u  Hescher,  46  Kan.  534, 26  Pac.  R. 

29  Ga.  681.  1022.] 

TCriflL  Pra,  I,  §§  1078-1079;  New  ^^Ante,  g  1034a 

York  u  Walker,  4  R  D.  Smith,  258;  i^Vangorden   tx   a,  49   Ind.   618; 

U.  a  V.  Furlong,  2  Biss.  97.  [Schurzer  u  a  (Tex.  Apt),  25  a  W.  R. 

8  Cobleigh  v.  McBride,  45  Iowa,  116.  28.] 

•State  u  Jarrett,  35  Ma  357.    And  i»  Anfc,  §  491;  a  v.  Cain,  9  W.  Va. 

see  CouL  v.  Boyden,  14  Gray,  101.  559;  Johnson  u  P.,  88  III  481;  Robin- 

tf^n^e^§g979,98a 
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§  1049.  Sale  by  agent. — A  sale  by  one  acting  as  clerk  or 
other  agent  of  the  defendant  must  appear  also  to  have  been 
authorized  by  him.*  If  he  was  present,  the  authority  will  or- 
dinarily be  inferred;'  if  absent,  it  may  be  presumed  from  the 
circumstances  and  other  proofs.  The  mere  fact  that  the  per- 
son making  the  sale  was  the  defendant's  clerk  in  a  lawful 
business  is  not  enough ; '  for  an  authorization  to  do  what  is 
lawful  is  not  an  authority  to  commit  a  orime.^  Within  this 
principle,  if  the  clerk  or  bar-tender  of  a  licensed  retailer,  whom 
the  law  forbids  to  sell  to  minors  and  drunkards,  makes  such 
sale  in  his  absence,  he  cannot  be  punished  without  some  evi- 
dence indicating  his  consent  to  what  is  thus  unlawful.*  But, 
where  the  business  itself,  wherein  the  defendant  is  engaged,  is 
unlawful,  the  common  authorization  of  a  clerk,  as  in  civil  oases, 
is  all  that  need  be  shown.*  Or,  if  the  jury  are  satisfied  that 
the  defendant  did  not  restrain  the  selling  in  premises  over 
which  he  had  control,''  or  that  he  in  person  had  sold  at  other 
times,*  or  had  suffered  his  clerk  to  sell  at  other  times,*  they 
may  infer  the  authority.  Nor  will  it  avail  the  defendant  that 
he  forbade  his  clerk  to  make  the  sale,  if  the  forbidding  was 
not  in  good  faith.^    The  question  is,  what  was  ^'  the  real  un- 

ius  V,  B.\  68  Ind.  285;  Ihinger  v,  S.,  68  hold  that  sale  to  a  minor  is  one  of 

Ind.  d51;  anfe^^  979-d82;  [Biyanti^  the  perils  of  the  business;  that  in- 

S.,  82  Ala.  51,  2  Sb  R  070;  S.  v.  Doug-  structions  or  care  may  not  shield 

lass*  48  Ma  Ap.  89;  Peterson  v,  &  the   proprietor   from,  Boatright  v, 

(Md.),  84  AtL  K  884]  a,  77  Qa.,  717,  and  Loch  v.  &,  75  Qa. 

iCrim.Pra,I,§488c{;S.ixTibbett8,  258;  and   the  following   announce 

85  Ma  81;  S.  «i  Foster,  8  Fost  (N.  H.)  same  rule  as  to  Sunday  sales,  P.  v* 

848,  [55  Am.  D.  191 ;  Bosenbaum  v.  Roby,  52  Mich.  577,  and  Bank  ix  City, 

&  (Ind-  Ap.),  57  N.  £.  R.  156;  Wads-  78  III  Ap.  29a] 

worth  V.  a  (Tex.  Cr.  B.),  84  &  W.  R.  <Crim.  Law,  I,  §  892;  Molihan  v.  a, 

934;  a  V.  Beam,  1  Kan.  Ap.  68a]  80  Ind.  266;  Anderson  u  a,  22  Ohio 

s  Hall  V,  McKeohnie,  22  BarK  244;  St  305;  [Kinnebrew  u  a,  80  Qa.  282, 

[Fairoloth  v.  a,  78  Ga.  426L]  5  a  E.  R.  56;  a  v.  Norton,  67  Iowa* 

sa  V.  WiUiams,  8  Hill  (a  a\  9L  641,  25  N.  W.  R  842.] 

[ContrcL^  Town  vl  Autenreith«  21  Ma  ,   ''  Ck>m.  v.  Major,  6  Dana,  29a    And 

Ap.  78;  a  V.  Meagher,  49  Ma  Ap.  571;  see  Scott  v.  a,  25  Tex.  Suppi  168;  [a 

a  V.  Heinze,  45  Ma  Ap.  403;  a  v.  v.  Swallum  (Iowa),  82  N.  W.  K  48a] 

Douglass,  110  Ma  ISa]  ^  a  v.  Bonney,  89  N.  H.  206. 

«Crim.  Law,  I,  §  892;  Seibert  ix  a,  >a  v.  Foster,  8  Fost  (N.  H.)  84a 

40  Ala.  60,  6a  But  see  Patterson  v.  a,  21  Ala.  571 

•Anderson  v,  S.,  39  Ind.  553;  a  v.  ^^  Riley  v.  S.,  43  Miss.  897.    And  see 

Mahoney,  23  Minn.  181;  Thompson  v.  Com.  t;.  Kimball,  24  Pick.  366. 
a,  45  Ind.  495.    [The  following  cases 
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d&rstanding  between  the  principal  and  agent;  "^  for,  in  exact 
law,  the  principal,  to  be  criminally  liable,  most  consent,  not 
merely  know.^  And  whether  or  not  he  consented,  and  the  ef- 
fect of  the  presumptions'  as  to  this,  are  plainly,  in  reason,  mere 
facts  for  the  jnry.* 

§  1050.  Statntory  presumptions. —  These  statutes,  in  some 
of  the  states,  make  the  deliYery  of  the  liqnor  under  specified, 
circumstances  prima  facie  eYidence  of  a  sale.  Such  a  proYis- 
ion  is  constitutional.* 

§  106L  Proof  of  negatlTO  of  defendant's  authority. — Must 
the  negatiYe  aYerment,  that  the  defendant  was  not  licensed  or 
otherwise  authorized  to  make  the  sales,*  be  proved?    Now, — 

In  principle^ —  as  this  negative  matter  is  a  part  of  the  gOY- 
emment's  case  against  the  defendant,  it  must  in  some  way  be 
made  prima  facie  to  appear  at  the  trial.^  But  not  all  of  every 
case  is  established  by  oral  testimony,  depositions,  and  other 
documents.  Much  is  derived  from  presumption.*  One  of  the 
presumptions  is,  that  what  is  common  in  general  prevails  in 
the  particular;*  another,  that  a  fact  the  existence  of  which  is 
once  shown,  continues.**  Therefore,  where  the  general  law 
withholds  from  the  mass  of  the  people  the  right  to  make  the 
particular  sale  in  controversy,  and  permits  it  only  to  exceptional 
persons,  of  every  one  of  whom  it  is  certainly  true  that  at  some 
time  he  was  not  allowed  to  do  it,  the  prima  facie  presumption 
is  double:  first,  that  the  instance  in  controversy  accords  with 
what  is  general ;  and  secondly,  that  as  at  one  time  the  defend- 
ant had  no  license  he  has  none.now.    Hence,  if  he  has  a  license, 

1  White,  J.,  in  Anderson  v.  S.,  supra,       « Id.,  §g  109^1101. 

at  pi  80a  *  1  Greenl  £v..  §  40;  Peake,  Et. 

2  Com.  u  Putnam,  4  Qray,  10.  (Nor.  ed.)  410,  411;  Green  v.  Brown,  2 
iCrim.  Pra,  I,  g§  1096-1101.  Stra.  1190;  Wallaoe  v.  Hull,  2S  Oa. 
<  And  see  Ck>m.  i\  Nichols,  10  Met  68;  Bush  v,  Guion,  6  La.  An.  797;  Op- 

259,  [48  Am.  D.  432;]  Parker  u  &,4  penheim  v.  Leo  Wolf,  8  Sandf.  Ch. 

Ohio  St.  56a  571 ;  Sutton  u  Sadler,  8  Q  R  (N.  &) 

•Com.  V,  Williams,  6  Gray,  1;  Com.  87;  [Swigert  v.  a,  99  Lid.  122.] 

V,  Rowe,  14  Gray,  47;  &  u  Hurley,  54  ^^  Brown  u  Burnham,  28  Ma  38; 

Ma  562;  Com.  v.  Wallace,  7  Gray,  Brown  u  King,  6  Met  178;  Bell  u 

222;  a  V,  Day,  87  Ma  244;  Jones  v.  Young,  1  Grant  (Pa.),  175;   Far  tx 

MoLeod,  108  Mass.  5a    And  see  ante,  Payne,  40  Vt  615;  Prather  u  Palmer, 

g  1085;  [Dant  v.  a,  106  Ind.  79,  5  N.  4  Pike,  456;  Randolph  v.  Easton,  28 

E.  R  870.]  Pick.  242;  Erskine  v.  Davis,  25  IlL 

^Ante,  §§  1042,  104a  251;  Hix  v.  Whittimor^  4  Met  545. 

7  Crim.  Pira,  I,  §g  104&-1052L 
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he  mast  show  it.  And  this  doctrine  promotes  alike  convenience 
and  justice ;  for  it  is  troublesome  and  it  may  be  even  impossible 
to  prove  a  negative,  while  if  the  defendant  has  a  license  he  can 
readily  produce  it.     Still, — 

§  1053.  In  anthority^ —  this  question  is  sometimes  muddled, 
and  the  decisions  on  it  are  contradictory.  The  principles  gov- 
erning it,  as  just  explained,  seem  not  often,  if  ever,  to  have 
occurred  to  the  judges.  In  some  of  the  states,  wherein  the 
courts  had  adjudged  it  necessary  for  the  prosecution  to  prove 
in  the  first  instance  that  there  was  no  license,  legislation  has  re- 
versed the  rule.  In  other  states  this  rule  remains;  but,  in  most, 
the  decisions  have  established  the  reverse.  The  question  relates 
not  only  to  the  want  of  a  license  from  the  public  authorities,  but 
to  the  want  also  of  the  consent  of  parents,  guardians,  and  the 
like.  How  it  stands  in  various  states  the  reader  will  see  in  the 
note.^  While  in  much  the  greater  number  of  our  states  the 
result  indicated  by  principle  has  been  reached,  the  reasons  for 
it  have  been,  in  general,  but  imperfectly  apprehended. 

^AlabanuL — On  a  trial  for  selling  to  had  -no  license.    Sharp  u  S.,  17  Ga. 

a  minor,  *'the  defendant,  if  licensed  200.    If  it  were,  the  clerk  of  the  li- 

by  the  consent  of  the  parent,  guard-  censing  court  would  be  a  competent 

ian  or  person  having  charge  of  the  witness.    Elkins  v.  S.,  18  Ga.  485; 

pupil,  has  peculiar  knowledge  of  it,  [Mitchell  v,  S.,  97  Ga.  218.] 

and  can  show  it  without  the  least  in-  lUinoi^*  —  The  burden,  to  prove  the 

convenience;  and  the  burden  of  prov*  license,  is  on  the  defendant.  Noecker 

ing  the  consent  is  on  him,  the  con-  v.  P.,  91  IlL  468;  Gunnarssohn  t\  Ster- 

sent  being  in  the  nature  of  a  license  ling,  92  DL  569;  flora  v,  Lee,  5  Bradw. 

to  him.*'    Farrall  v.  S.,  82  Ala.  557,  629.    But  the  other  party  could  prove 

659.  See  post,  Missisinppi  and  North  it  by  his  prior  plea  of  guilty  to  a  like 

Carolina.  charge.    Pendergast  v.  Peru,  20  IlL 

Arkansas,— The   state   need   not  51;  [Monroe  v.  P.,  118  IlL  670;  Burr  t7. 

prove  the  defendant's  want  of  a  li-  P.,  118  IlL  645.] 

cense;  he,  if  he  has  one,  must  pro-  Indiana.  ~  At  one  time  it  seems  to 

duce  it    WiUiams  v.  S.,  85  Ark.  480;  have  been  necessary  for  the  prose- 

[Evans  t;.  S.,  54  Ark.  227, 15  Sb  W.  R.  cutor  to  prove  that  the  defendant 

860;  Rana  v.  &,  51  Ark.  481, 11  S.  W.  had  no  license.  Shearer  v.  a,  7  Blackf. 

R   692.    But   where   the   evidence  99.    But  it  is  not  now.    Taylor  v.  S., 

showed  the  aiding  or  abetting  of  an-  49  Ind.  555.    See  also  Howard  v.  S.,  5 

other,  the  state  must  show  the  other  Ind.  516b 

hadnolicensa  Benning  u  S.,  87  Ark.  Joukz.  — On  a  charge  of  using  a 

550.]  building  for  the  imlawful  sale,  the 

[Colorado. —  Liggett  t;.  S.  (Colo.),  58  burden  is  on  the  defendant  to  prove 

Paa  R  144.]  that  the  wine  sold  was  made  from 

Oeorgia. — The  government  is  not  fruits  grown  in  the  state.  S.  v.  Miller, 

required  to  prove  that  the  defendant  58  Iowa,  84;  [S.  u  Cloughly,  78  Iowa, 
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§  1058,  In  conclusion^ — the  discussions  of  this  chapter 
might  be  easily  extended ;  but,  as  every  practitioner  will  and 

626,  85  N.  W.  R  653;  a  o.  Qiegory  is  that  it  is  unlawful,  and  this  pre- 

(lowaX  82  N.  W.  R.  83&]  sumption  makes  out  &  oase  of  un- 

Kan9CL$,  —  S.  u  Crow,  68  Kan.  669,  lawful  sale,  unless  it  is  ovefoome  by 

87  Pac.  R.  170;  a  v.  Nye^  82  Kan.  201,  proof  oi  license.  Bishop,  Stat  Crimes, 

4  Pac.  R.  184;  a  u  Kulinke,  26  Kan.  §  1051."    Berry,  J.,  in  a  v.  Schmail, 

405.  25  Minn.  870,  371;  |B.  v.  Ahem,  54 

Kentucky, -^The  defendant  must  Minn.  196,  55  N.  W.  &  959.] 

show  the  lioens&    Haskill  v.  Com.,  8  Mianstippi  — On  an  indictment 

B,  Monr.  842.  for  seUing  to  a  slave,  *' without  the 

Maine, — The  burden  to  prove  the  permission  of  the  owner,  master  or 

license  is  on  the  defendant    a  n  oyerseer,**   the  prosecution,  it  was 

Woodward,  84  Ma  298;  an  Crowell,  held,  must  affirmatively  establish  the 

25  M&  171.  want  of  permission.    "  We  know  of 

Ma8aaohu8ett8,'^  Except  as  statutes  no  exception  to  the  rule,"  said  Smith, 
have  provided  otherwise,  the  state  J.,  "  that  whatever  it  is  material  to 
must  show  that  the  defendant  had  aver  in  an  indictment  it  is  necessary 
no  license.  Com.  v.  Bolkom,  8  Pick,  to  prova"  McGuire  n  a,  18  Sm.  & 
281.  The  common  yet  not  exclusive  M  257,  259.  Afterward,  on  an  in- 
proof  was  its  absence  from  the  reo-  dictment  for  ordinary  selling  with- 
ords  or  memoranda  of  the  licensing  out  license,  the  court  held  that  it 
board.  Com.  u  Tuttle,  12  Cush.  502;  was  for  the  defendant  to  produce  the 
Com.  V.  Kimball,  7  Met  804  But  the  license  if  he  had  one,  not  for  the 
burden  has  been  changed  to  the  de-  state  to  prove  the  want  of  it  "The 
fendant  by  statutes  applicable  to  rule  is,"  said  Handy,  J.,*' that  when  a 
most  cases,  not  alL  Com.  v.  Liahy,  8  fact  is  peculiarly  within  the  knowl- 
Gray,  459;  Com.  v.  Kelly,  10  Cush.  69;  edge  of  one  of  the  parties,  sothat  he 
Trott  «.  Irish.  1  Allen,  481 ;  Com.  n  can  have  do  difficulty  in  showing  it, 
Keenan,  11  Allen,  262;  Com.  v.  Pui>  the  presumption  of  innooence^  or  of 
nam,  4  Gray,  16;  Com.  v.  Cashman,  acting  aooording  to  law,  wiU  not 
8  Allen.  580;  Com.  v.  Leo,  110  Mass.  render  it  incumbent  on  the  other  side 
414;  Com.  v,  Curran,  119  Mass.  206;  to  prove  the  negative."  Easterling 
[Com.  V.  Molten,  142  Mass.  270,  8  N.  ix  a,  85  Misa  210;  Thomas  v.  a,  87 
E.  R.  428;  Com.  ti  Towle,  188  Mass.  Mis&  858;  Pond  v.  a,  47  Miss.8a  See 
492l]  North  Caroihta  for  a  reconciliation 

Michigan, — In  an  action  for  the  of  the  apparent  discrepancy  in  these 

penalty,  the  averment  that  the  de-  decisions. 

fendant  had  no  license  will  be  taken  Miatauru  — It  devolves  on  the  de- 

as  true  unless  sliown  to  be  otherwise  fendant  if  he  has  a  license,  to  pro- 

by  the  defendant    Smiths  Adrian,  duce  it    Schmidt  v.  a,  14  Ma  187; 

1  Mich.  495;  [P.  u  Drennan,  86  Mich,  a  v.  Lipscomb^  52  Ma  82;  a  n  Ed- 

445,  49  N.  W.  R  21&]  wards,  60  Ma  490;  [a  u  I>urkem,23 

Jlfinn68ota.  — "The  burden  of  prov-  Ma  Ap.  887;  a  u  O'Connor,  65  Ma 

ing  license  was  upon  the  defendant;  Ap^  824;  a  v.  Moore,  107  Ma  7&] 

because,  all  sales  being  prohibited  iVe&ras/ca.— Hambergerv.a(Neb.), 

except  licensed  sales,  prohibition  is  66  N.  W.  R.  28. 

the  general  rule,  and  license  the  ex-  iVisu'JTamps/iire.— ^ The  decisions  on 

ception.     Hence,  where   a   sale  is  this  question  in  this  state  furnish  an 

shown,  the  presumption  prima /ocie  instance  of  the  unhappily  common 
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shoald  hare  before  bim  tbe  statutes  and  adjudications  of  bis 

own  state,  it  is  believed  tbat  tbe  foregoing  will  abundantly 
suffice. 

couise  of  things  in  our  courts,  the  in  relation  to  the  assessment  and  pay- 
avoidance  whereof  hy  the  present  ment  of  taxes  was  so  peculiarly  or 
writer  in  his  discussions  has  enabled  exclusively  in  the  power  of  the  de- 
him  to  render  his  books  useful  in  cor-  f endant  as  to  require  him  to  produce 
recting  judicial  errors  and  settling  it, — a  reason  which  (as  was  shown  in 
conflicts.  The  matter  is  explained  that  case)  would  forbid  the  applica- 
in  various  places,  and  particularly  in  tion  of  the  rule  to  cases  like  the  pres- 
Crim.  Law  (7th  ed.),  **  Introduction.'*  ent  It  was  there  shown .  that,  if 
The  doctrine  which  the  elucidations  there  is  any  such  rule»  it  has  often 
in  the  text  show  to  be  just  was  first  been  misapplied,  and  that  its  misap> 
laid  down  in  a  series  of  decisions;  plication  ought  not  to  be  extended, 
namely,  that  the  burden  devolved.  For  reasons  there  stated,  we  are  all 
not  on  the  state  to  prove  the  defend-  of  opinion  that  its  application  to 
ant's  want  of  authority,  but  on  him  cases  like  the  present,  as  a  matter  of 
to  produce  it  S.  v.  Foster.  8  Fost  legal  principle,  is  erroneous.**  8.  v, 
(N.  H.)848,  [55  Am.  D.  191 ;]  Q.  v.  Shaw,  Perkins,  58  N.  H.  435. 
35  N.  H.  217;  S,  v.  Simons,  17  N.  H.  North  Carolina,^  The  prosecutor 
83;  S.  V.  McGlynn,  84  N.  H.  422.  And  need  not  prove  the  want  of  a  license, 
in  the  civil  action  by  one  seeking  to  but  the  defendant,  if  he  has  oae^  must 
recover  the  price  of  liquors  sold,  he  produce  it  S.  v.  Morrison,  8  Dev.  299l 
was  required  affirmatively  to  prove  Tet .  under  a  statute  which  made 
his  authority  to  sell  them.  Bliss  v.  penal  the  selling  of  liquor  to  a  slave 
Brainard,  41  N.  H.  256.  Afterward  without  the  master's  written  per- 
the  court  discovered  that  the  reasons  mission  (see  Mississippi,  in  this  note), 
which  had  been  judicially  assigned  the  prosecutor  was  required  to  prove 
for  this  doctrine  were  unsound;  the  wantof  permission.  It  was  deemed 
hence,  not  inquiring  whether  it  did  that  the  former  case  proceeded  on 
not  admit  of  support  by  sound  rear  the  ground  of  '*  necessity,**  or  tbe 
eons,  leaped  to  the  conclusion  that,  "great  difficulty  in  procuring  the 
of  course,  it  was  wrong,  dividing  on  proof  **  of  there  being  no  license.  But 
the  further  question  whether  the  here  the  master  or  his  representative 
rule  of  stare  decisis  would  permit  its  could  easily  be  called  in  negation  of 
reversal  To  quote:  "In  Lisbon  v,  the  giving  of  a  permit  S.  n  Evans, 
Lyman,  49  N.  H.  553,  56S-582,  the  6  Jones  (N.  C),  250,  251, 252.  And  see 
court  were  unanimously  of  opinion  S.  v,  Woodly,  2  Jones  (N.  C.X  276b  See 
that  the  burden  of  proof,  on  the  ques-  ante,  Alabama  and  Mississippi,  in 
tion  of  payment  of  all  taxes  duly  as-  this  note. 

sessed,  was  not  shifted   from  the  Ohio. — On*an  information  under 

plaintiff  to  the  defendant  by  any  rule  the  statute  to  prevent  adulterations, 

or  supposed  rule  in  relation  to  a  sub-  the  prosecutor  must  g^ve  some  evi- 

ject-matter  peculiarly   within    the  dence  to  the  negative  averment  that 

knowledge  of  one  of  the  partiea    It  the  liquor  sold  by  the  defendant  had 

was  held  (pi  582)  that  if  there  was  not  been  inspected.    Cheadle  u  S.,  4 

any  such  rule  operating  as  a  rule  of  Ohio  St  477. 

law  to  shift  the  burden  of  proof,  it  Oregon.— The  defendant  must  pro- 
was  not  applicable  to  that  case;  be-  duce  his  license.  &  v.  Cutting,  3 
•cause  it  did  not  appear  that  the  proof  Oreg.  260. 
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/Sou^ft  Carolina.— It  18  for  the  in-  .^t^totul— On  a  prosecution  against 

dieted  person  to  proTe  that  he  had  a  licensed  Tictaaler,  for  selling  liq- 

a  licensa    Geuing  n  &,  1  MoGord,  uois  on  a  Sunday  otherwise  than  to 

67&  travelers*  the  burden  of  proving  the 

Texas, — Lucia  ix  S.  (Tex.  Cr.  B.),  case  not  to  be  within  the  exception 

88  &  W.  R.  85d.  is  on  the  informer.  Taylor  u  Humph- 

Fennont— a  ti  MUty,  67  Vt  64a  ries»  17  Q  R  (K.  a)  68a    And,  on  an 

^Wuoonnfk-^  Borne  presumptive  indictment  for  killing  deer  in  an 

evidence  must  be  given  that  the  de-  inclosed  park,  without  the  owner  s 

fendant  had  no  license,  before  he  is  leave*  the  prosecutor  most  show  that 

required  to  proTe  the  contrary.    Me-  he  did  not  give  permissioiL    Bex  vi 

ban  ft  a,  7  Wi&  67a  Bogen^  8  Oamp^  664 


CHAPTER  LVIL 

KEEPING  INTOXICATING  LIQUOB  FOB  UNLAWFUL  8ALR 

§  1054.  At  common  law. —  The  mere  having  of  a  thing, 
while  not  using  it,  with  the  intent  to  commit  therewith  a  crime, 
even  a  felony,  is  not  indictable  at  the  common  law.^  Hence, 
a  fartiorij  it  is  not  a  common-law  offense  to  be  in  possession 
of  liqnors  with  the  intent  to  commit  the  misdemeanor  of  sell- 
ing them  contrary  to  the  regulations  of  a  statute.'    But  — 

§  1065,  Under  statutes. —  Some  of  the  more  recent  statutes 
make  it  punishable,  most  of  them  providing  also  for  the  for- 
feiture of  the  liquors,  to  have  them  in  possession  with  the  in- 
tent unlawfully  to  sell  them.*    And  — 

Transporting  liquars^ —  sold  or  to  be  sold  unlawfully,  is  in 
some  of  the  states  put  on  the  like  footing  with  keeping  them 
for  unlawful  sale.* 

§  1066.  Constitutional. — These  statutes,  when  not  incum- 
bered by  objectionable  details,  are  clearly  within  the  legislative 
power  conferred  by  most  or  all  of  our  constitutions.*    Yet,  in 

1  CrizxL  Law,  I,  §  901  Doherty,  116  Mass.  418;  Com.  n  Mo- 

>  Grim.  Law,  I,  §§  657-659, 759-761 ;  Laughlin,  108  Masa  477 ;  [a  v.  Rhodes, 

ante,  §  10d9.  90  Iowa,  496^  68  N.  W.  R.  887,  34  L 

^Ante,  gg  988,  998,  994;  a  o.  Kaler,  R  A«  245;  a  «.  Moffitt,  78  Me.  978; 

56  Ma  88;  Ck>m.  v,  Ollemy,  116  Mass.  Com.  u  Brown,  154  Masa  56^  87  N.  R 

15;  [a  V.  Arlan,  71  Iowa,  216, 82  N.  W.  R  776, 18  L  R.  A«  195;  a  v.  Goes,  69 

R  267;  a  V.  McEvoy,  69 Iowa,  68, 28N.  Vt  266,  9  AtL  R  829;  Com.  v.  Currier, 

W.  R  487;  a  v.  Intoxicating  Liquors,  164  Mass.  544^  42  N.  R  R  96;  a  v. 

64  Iowa,  800,  20  N.  W.  R  445;  a  v.  Campbell,  76  Iowa,  122,  40  N.  W.  R 

Therrien,  86  Ma  144^  29  AtL  R  1117;  100;  a  v.  Rhodes,  90  Iowa,  496,  68  N. 

Com.  V.  Ryan,  160  Masa  17%  85  N.  R  W.  R  887,  24  L  R  A«  245,  reversed 

R  67a]  by  Rhodes  v.  Iowa,  170  U.  a  412l] 

^Com.   rk  Commeskey,  18  AUen,       *  Jones  v.  Root,  6  Gray,  485;  Mason 

585;  Com.  u  Bentiey,  97  Masa  551;  v,  Lothrop,  7  Gray,  854;  Lincoln  v. 

Mason  v.  Lathiop,  7  Gray,  854;  a  v.  Smith,  27  Vt.  828;  a  u  Prescott,  27 

Smith,  61  M&  886;  Jones  v.  Root,  6  Vt  194;  Gray  v.  Kimball,  42  M&  299; 

Gray,  485;    Kennedy   u    Favor,  14  ante,  g§  998,  994;  [Jordan  v.  Cir.  Ct, 

Gray,  200;  Com.  v.  Kenney,  115  Masa  69  Iowa,  177;  MoCIane  v.  Leioht,  69 

149;  Com.  u  MoCluskey,  116  Masa  Iowa,  411,  29  N.  W.  R  827;  MoLane 

64;  a  «.  Grame&  68  M&  418;  Com.  v.  v.  Brown,  70  Iowa»  752,  30  N.  W.  R 
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§  1057.]  OFFENSES  MORE   PUEELY   STATUTOBT.  [bOOK  YU 

Michigan,  the  search-warrant  clause  of  a  former  act  of  this  sort 
was  adjadged  void,  because  it  did  not  require  any  notice  to 
the  accused,  or  even  provide  for  informing  him  when,  where 
or  before  whom  the  warrant  was  to  be  returned;*  and  some- 
thing like  this  was  held  under  former  statutes  in  Khode  Island,* 
Massachusetts '  and  some  of  the  other  states.^  These  decisions 
occurred  in  the  early  period  of  this  form  of  temperance  l^is- 
lation,  and  they  were  pronounced  under  great  public  excite- 
ment and  pressure  upon  the  courts.  Still,  beyond  doubt  and 
most  plainly,  they  were  right  if  the  statutes  were  correctly  in- 
terpreted. But  were  the  questions  to  be  freshly  argued,  ably 
and  on  just  grounds,  the  conclusion  would  probably  l^e  reached 
by  most  enlightened  judges  that  the  constitutional,  statutory 
and  common-law  provisions,  all  of  which  are  equally  laws,^ 
should  be  interpreted  together,*  as  commanding  the  notice 
which  the  courts  justly  said  was  required.  Indeed,  such  is  the 
doctrine  established  under  other  statutes  by  a  mass  of  judicial 
authority  overwhelming.''  The  rules  to  determine  when  the 
forfeiture  in  rem  is  permissible  are  explained  in  ^^  Criminal 
Law."' 

§  1057.  The  procedure  —  under  these  enactments  differs  so 
much  in  our  states  that  a  detailed  discussion  of  it  here  is  not 
deemed  advisable.   Yet  a  reference  to  leading  cases  explaining 

478;  Craig  «l  Florenz,  71  Iowa,  701,  demanding  and  enforcing  his  oonsti- 
88  N.  W,  R  856;  &  v,  Jordaa,  72  Iowa,  tutional  rights^  and  if  it  authorizes  a 
877,  84  N.  W.  R  885;  Pearson  v.  oonrae  of  prooedure  which  ooald  de- 
Distill.  Ca,  78  Iowa,  348,  34  N.  W.  prive  him  of  them  it  is  void.  It  is 
B.  1;  Connolly  v  Scarr,  72  Iowa,  223,  not  to  he  left  to  the  discretion  of 
88  N.  W.  R.  641;  8.  u  Le  Glair,  86  proeeoutors  or  magistrates  to  Adopt 
Ma  628,  80  Atl  R  7;  Com.  v,  Intoz-  a  coarse  of  prooedure  which  may  or 
icating  Liquors,  172  Mass.  811;  Com.  may  not  be  in  conformity  with  the 
V.  Intoxicating  Liquors,  163  Mass.  42»  requirements  of  the  constitution,  as 
39  N.  E.  R  848;  Com.  v.  Brothers,  they  may  elect*'  Pages  180, 181. 
158  Mass.  200,  88  N.  E.  R  886.]  *a  t\  Snow,  8  R  L  64;  Greene  u 

1  Hibbard  v.  P.,  4  Mioh.  125,  Green,  J.,  James,  8  Curt  a  a  187. 

observing:  *<It  is  said  that  the  pro-  'Fisher  «.  McGirr»  1  Gray»  1,  [61 

ceedings  under  the  liquor  law  may  Am.  D.  881.] 

be  so  conduoted,  oomsistently.  with  *  Ante,  §§  092,  99& 

its  prorisions,  as  to  secure  the  person  *  Ante,  §  1  la. 

whose  property  is  seized  all  his  con-  •  Ante,  §§  86»  80, 90, 118&>181, 188^ 

stitutional  righta    If  this  is  poaeible,  ^  Ante*  §  141. 

that  is  not  enough.    The  law  must  ^Crim.  Law,  I,  §§  816-885^ 
afford  to  the  accused  the  means  of 
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it  will  be  helpful  to  the  reader.  Among  theih  &re  some  on  the 
law  alone.* 

^Connecticut — Barth v. S.,  18 Conn,  ing  tx  Porter,  8  Gray,  589;  Com.  n 

482;  S.  V.  Raymond,  34  Ck>nii.  204;  a  Purtle,  11  Gray,  78;  Com.  v.  Intoxi- 

V,  Mosier,  25  Conn.  40;  &  t;.  Brennan's  eating  Liquors,  14  Gray,  875;  Com. 

Liquors,  25  Conn.  278;  Gray  v.  Davis,  v.  Intoxicating   Liquors,  18  Allen, 

27  Conn.  447;  Hinet]iBelden,27Conn.  52;  Com.  v.  Intoxicating  Liquors,  18 

884;  a  V,  Maxwell,  86  Conn.  157;  &  Allen,  561;  Com.  v.  Commeekey,  18 

V,  Burrows,  87  Conn.  425;  a  v.  Mead,  Allen,  585;  Com.  v.  Intoxicating  Liq- 

46  Conn.  22.  And  see  Boles  ti  Lynde,  nors,  97  Mass.  882;  Com.  v.  Bentley, 
1  Root,  195.  97  Masa  551;  Com.  v.  Intoxicating 

JotMi.— Santo  VI  a,  2  Iowa,  166,  [63  Liquors,  97  Masa  601;  Com.  u  Chis- 

Am.  D.  487;]  Bo  wen  v.  Hale,  4  Iowa,  holm,  103  Mass.  213;  Com.  v.  Des- 

480;  Vaughn  v.  a,  5  Iowa,  869;  a  v.  mond,  108  Mas&  445;  Com.  v.  Intoxi- 

Munzenmaier,  24  Iowa,  87;  a  tx  Har-  eating  Liquors,  103  Mass.  448;  Com. 

ris,  86  Iowa.  186;  a  v.  Thompson,  44  v.  Intoxicating   Liquors,  108  Mass. 

Iowa,  899;  Walker  v.  Shook,  49  Iowa,  454;  Com.  v.  Intoxicating  Liquors, 

264;  Fries  v,  Poroh,  49  Iowa,  851;  a  105  Mass.  181;  Com.  v.  Leddy,  105 

t;.  Mohr,  58  Iowa,  261  Masa  881;  Com.  u  Cleary,  106  Mas& 

Maine.—  a  v.  Robinson,  88  Me.  564;  884;  Com.  u  Kimball,  105  Masa  465; 

a  V.  Gumey,  88  Me.  527;  Bamett  n  Com.  r.  Maroney,  105  Mass.  467,  note; 

a,  86  Me.  196;  a  v.  Leaoh,  88  Ma  482;  Com.  v.  Intoxicating   Liquors,  107 

a  V.  Moran,  40  Me.  129;  Androeoog-  Masa  216;  Com.  v.  Intoxicating  Liq- 

gin  R.  R.  Ca  n  Richards,  41  Me.  288;  uors,  107  Mass.  886;  Com.  v,  Intoxi- 

Thurston  u  Adams,  41  Me.  419;  Gray  eating  Liquors,  107  Mass.  896;  Com. 

u  KimboU,  42  Ma  299;  a  v,  Steyens,  u  Intoxicating  Liquors,  108  Mass.  19; 

47  Ma  857;  a  u  Bartlett,  47  Ma  888;  Com.  v.  Grady.  108  Masa  412;  Com. 
a  v.  Elaler,  56  Ma  88;  &  v.  McCann,  u  McLaughlin,  108  Mass.  ^;  Com. 
61  Ma  116;  a  v.  Smith,  61  Ma  886;  a  v.  Hazeltine,  lOiB  Masa  479;  Com.  v, 
V.  Intoxicating  Liquors,  61  Ma  520;  Stoehr,  109  Masa  865;  Com.  v.  Berry, 
a  V.  Intoxicating  Liquors,  68  Ma  109  Mass.  866;  Com.  v.  Dearborn,  109 
121;  a  u  Connelly,  68  Ma  212;  a  v,  Masa  368;  Com.  u  Intoxicating  Liq- 
Plunkett,  64  Ma  584;  a  v.  Kennis-  uors,  109  Masa  871;  Com.  v,  Intoxi- 
ton,  67  Ma  558;  a  v.  Intoxicating  eating  Liquors,  109  Masa  878,  note; 
Liquors,  68  Ma  167;  a  t;.  Grames,  68  Com.  v»  Intoxicating  Liquors,  110 
Ma  418;  a  t;.  Intoxicating  Liquors,  Masa  182;  Com.  v.  Intoxicating  Liq- 
69  Ma  524;  a  v.  Knowlton,  70  Ma  uors,  110  Masa  172;  Voetsch  v, 
200;  Weston  v.  Carr,  71  Ma  856;  [a  Phelps,  112  Masa  407;  Com.  v.  Intox- 
V.  Sibly,  64  Ma  461,  24  AtL  R.  940;  icating  Liquors,  118  Masa  23;  Com. 
a  V.  Busbey,  84  Ma  457,  24  Atl  R.  u  Haher,  118  Masa  207;  Com.  v.  Ma- 
940;  a  V.  Landry,  85  Ma  95,  26  AtL  loney,  113  Mass.  211;  Com.  v,  Hayes, 
R  998;  Butler  t;.  Wentworth,  84  Ma  114  Masa  282;  Com.  v.  Kenney,  115 
251, 17  L.  R.  A.  764,  24  Atl  R.  456.]  Masa  149;  Com.  u  Shaw,  116  Masa 

Ma88achM9eti8,—  Com.  t;.  Edwards,  8;   Com.  v.  Doherty,  116  Maas.  13; 

12  Cush.  187;  Fisher  v.  McGirr,  1  Com.    v.  Intoxicating  Liquors,  116 

Gray,  1,  [61  Aul  D.  881;]  Jones  v.  Masa  21,  24,  26,  27;  Com.  v.  McClus- 

Root,  6  Gray,  48o;  Allen  v.  Staples,  6  key,  116  Masa  64;  Coul  v.  Mason,  116 

Gray,  491;  Mason  v,  Lothrop,  7  Gray,  Masa  66;  Com.  v.  Intoxicating  Liq- 

354;  Com.  v.  Kimball,  7  Gray,  328;  uors,  116  Masa  342;  Com.  v.  Intoxi- 

Com.  V.  Timothy,  8  Gray,  480;  Down-  eating  Liquors,  117  Mass.  427;  Com. 
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§  1058.  Intent  to  sell. —  The  defendant's  intent  to  sell  the 
liquors,  and  in  a  manner  to  violate  the  law,  must  be  proved.* 
Necessarily  the  evidence  of  it  will  in  general  be  circumstan- 
tial;* as,  for  example,  if  he  sells  some  of  them,  the  presump- 
tion is  that  he  means  to  sell  the  rest.  Therefore  sales  before, 
after  and  at  the  time  of  the  alleged  keeping  for  sale  may  be 
shown  in  proof  of  the  intent  to  sell.'  And  it  is  the  same  of  a 
prior*  or  subsequent*  keeping  for  sale.  But  there  is  no  neces- 
sity for  the  circumstantial  evidence  to  assume  this  form.  "  The 
jury,"  said  Eastman,  J.,  ^^  might  be  well  satisfied  of  the  fact 
from  the  manner  in  which  the  liquors  were  kept  in  the  build- 
ing, or  from  the  declarations  of  the  defendant  in  regard  to 
them,  or  from  various  circumstances  which  might  be  supposed, 
without  its  being  shown  that  there  had  been  an  offer  or  at- 

V.  Davis,  121  Maaa  852;  Com.  vl  Mo  [Nebraska,—  Hornberger   v,   S. 

Cue,  121  Ma8&  358;  Com.  tx  Dolan,  (Neb.),  06  N.  W.  B.  2a] 

121  Maaa  874;  Com.  v.  Hoar,  121  New  Hampahire.—  S,  v.  McGljnn, 
Mas&  375;  Com.  v.  Hanley,  121  Mas&  84  N.  H.  422;  S.  v.  Rumi,  85  N.  H.228; 
877;  Com.  u  Intoxicating  Liquors,  &  v.  Barrels  of  Liquor,  47  N.  H.  809; 

122  Mas&  8,  14,  86;  Com.  t;.  Powers,  a  u  Colston,  58  N.  H.  488;  S.  v.  Keg^ 
128  Masa  244;  Com.  v.  Wallace,  128  gon,  55  N.  U.  19;  a  n  Tufts,  66  N.  H. 
Mas&  400;  Com.  v.  Wallace,  128  Masa  187. 

401;  Com.  v,  Newton,  128  Maaa  420;  Rhode  lelandLS,  v.  Snow,  8  R  L 

Com.t7.Qallagher,  124Masa29;  Com.  64;  Fenner  v.  a,  8  R.  L  107;  &  ti 

V.  Kahlmeyer,  124  Masa  822;  Com.  Campbell,  12  R  L  147. 

V.  Fraher,  126   Maaa   56;    Com.   v.  South  Carolina,— Weikmajiv,  City 

Byrnes,  126  Masa  248;  Com.  u  In-  Council,  2  Speers,  871. 

toxicating   Liquors,    128   Maaa  72;  Fermont— Lincoln   v.  Smith,  27 

Com.  u  Sprague,  128  Masa  75;  Com.  Vt  328;  Oill  v.  Parker,  81  Vt  610;  a 

V,  Matthews,  129  Masa  487;  Com.  v.  v.  Intoxicating  Liquors,  44  Vt  908; 

Ramsdell,  180  Masa  68;  [Com.  u  At-  Q.  v.  Hoffman,  46  Vt'  176;  a  u  Rej- 

kins,  186  Maaa  160;  Com.  v.  Lalor.  nolds,  47  Vt  297:  [a  r.  MoOuire*  64 

188  Masa  508;  Com.  v.  Murray,  188  Vt  529, 15  AtL  K  2ia] 

Masa  498;  Com.  v.  Henderson,  140  ^S.  v,  Harris,  86  Iowa,  186;  [a  n 

Masa  308,  5  N.  E.  R  882;  Com.  v,  Oal-  Libby,  84  Ma  461,  24  AtL  B.  94a] 

ligan,  144  Masa  171,  10  N.  EL  R  778;  ^Crim.  Pra,  I,  §  1101. 

Com.  V.  Chase,  147  Maaa  497, 18  N.  E.  ^a  u  Munzenmaier, 24  Iowa,  87;  & 

R  565;  Com.  v.  Perry,  148  Masa  160,  v.  Raymond,  24  Conn.  204;  a  v.  Plun- 

19  N.  E.  R  212;  ConL  v,  Gavin,  148  kett  64  Ma  584,  589;  a  v.  Neagle,  65 

Masa  449,  18  N.  E.  R  675;  Com.  v.  Ma  468;  a  v.  Mead,  46  Conn.  22; 

Lee,  148  Masa  8,  18  N.  R  R  586;  [Com.  v.  Vincent,  165  Masa  la] 

Com.  V.  Oillen,  148  Masa  15, 18  N.  E.  <  a  v.  Colston,  58  N.  H.  488;  [Com.  v. 

R  584;  Com.  v.  Banks,  156  Masa  288,  Colton,  138  Masa  500;  P.  v.'Caldwell 

30  N.  R  R  104;  Coul  v.  Ahearn,  160  (Mich.),  65  N.  W.  R  213.] 

Maa<i.  800,  85  N.  E.  R  85a]  •Ante,  §§  681,  682;  Com.  v.  Mat- 

ISfiMOuri.— McCoy  v.  Zane,  65  Ma  1.  thews,  129  Masa  487;  [Com.  tx.  Moore^ 

147  Masa  528, 18  N.  R  R  4021] 
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tempt  to  sell.'**  That  there  were  found  on  the  premises  jugs 
which  recently  contained  liquors,*  or  that  liquors  were  con- 
cealed there,*  or  that  packages  apparently  containing  liquor 
were  often  consigned  to  the  defendant,^  or  that  he  kept  a  sa- 
loon,* or  a  public  bar  and  its  ordinary  accompaniments,* —  these 
and  other  like  facts  are  pertinent  to  the  question  of  intent,  the 
decision  whereof  is  for  the  jury.''  In  Vermont,  under  the  stat- 
ute of  1852,  the  finding  of  liquor  in  one's  house  yt^a  jprima  facie 
evidence  of  his  having  it  for  sale.* 

la  ti  McGlynn,  84  N.  H.  423,  427;  •Com.  v.  WaUace,  128  Mass.  40t 

{Coin.txMe8kill,165Ma88.142,42N.E.  ^Com.  v.  WaUaoe,  128  Masa  400; 

&  502;  a  IX.  Dugaot  62  Kan.  28»  84  Com.  t;.  Powers,  123  Maaa  244;  Com. 

V9C.  R.  409.]  V.  Hayes,  114  Mass.  282;  [a  v.  Bur- 

*  Com.  V.  Timothy,  8  Gray,  46a  roughs,  72  Ma  480.] 

'  Com.  V.  Gallagher,  124  Mass.  29L  •  Linooln  v.  Smith,  27  Vt  828;  [S.  i\ 

«a  V.  Mead,  46  Conn.  22.  Arie  (Iowa),  64  N.  W.  R.  268;  a  a 

A  Com.  V.  Intoxioating  Liquors,  107  Hale,  91  Iowa,  8G7.] 

Mass.  886;  [Com.  v.  Hugo^  164  Maaai 

157.] 
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CHAPTER  LVIIL 

LIQUOR  NUISANGEa 

8  1059.    Introduotion. 
1060-100&    Selling  to  be  drank  on  premtaoi 
1064-1067.    Tippling-Bhope. 
1068-107a    Buildings  for  illegal  8ale& 
1070a,  10702^  Keeping  open  at  forbidden  timea 

§  1069,  At  common  law^ —  houses  wherein  are  sold  intoxi- 
eating  drinks  are  indictable  only  when  disorderly.^    But, — 

By  statutes^—  with  as,  this  sort  of  offense  has  been  greatly 
extended.  The  statutes  are  in  terms  so  varying  as  scarcely  to 
admit  of  classification ;  yet,  for  convenience, — > 

How  chapter  divided. — We  shall  consider,  L  The  selling 
of  liquor  to  be  drank  on  the  premises;  11.  Tippling-shops; 
III.  The  nuisance  of  keeping  a  building  for  illegal  sales; 
lY.  The  keeping  open  of  liquor^elling  places  at  forbidden 
times. 

L  Thb  Sblling  of  Liquob  to  bb  Dbakk  on  thb  Pbbmisbs. 

§  1060.  Already^ —  scattered  through  this  chapter  and  the 
one  before  the  last,  something  has  been  explained  on  the  sub- 
ject of  this  sub-title. 

Terms  and  effect  of  provision. —  Statutes  forbidding  the  sale 
of  liquor  to  be  drank  where  sold  are  indirect  prohibitions  of 
tippling-shops.'  Their  terms  are  various.  Generally  they  make 
the  essence  of  the  offense  consist  in  the  seller's  intent  to  have 
the  liquor  drank  on  the  premises;  so  that,  as  observed  in  a 
Tennessee  case,  if  he  ^'  did  not  so  intend  he  would  not  be  guilty^ 
though  the  purchaser  against "  his  will  drank  it  there.  Or, 
'^  on  the  other  hand,  if  he  intended  it  to  be  drank  there  he 
would  be  guilty,  though  the  purchaser  might  take  it  away 

1  Ante,  %  984;  Rex  v.  Fawkner,  2    8  BlackfL  262;  Moore  tx.  a,  12  Ohio 
Eeb.  506,  pL  78.  St  887;  Com.  i?.  Moulton,  10  Gush. 

3  a  V.  Slate,  24  Ma  580;  a  t7.  Shearer,    404;  Noecker  v.  P.,  01  III  46& 
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from  the  place."  *  Yet  where  the  statutory  expreflsion  is,  "  if 
the  same  is  drank  on  or  about  the  premises,"  a  different  inter- 
pretation is  required.'  The  prohibition  inclades  places  not 
under  the  seller's  legal  control,  if  so  near  and  so  situated  as  to 
be  within  the  mischief  to  be  remedied.  But  where  the  pur- 
chaser takes  the  liquor,  in  the  seller's  quart  measure,  to  a  place 
out  of  view  on  the  opposite  side  of  the  street,  some  fifty  feet 
away,  and  there  drinks  it  in  front  of  another  store,  the  court 
cannot  say,  as  matter  of  law,  that  this  place  is  within  the  stat- 
utory prohibition.' 

§  1061  •  The  iiidietment — may  be  the  same  as  for  simple  sell- 
ing, explained  in  the  chapter  before  the  last,  augmented  by 
the  allegation  of  the  intent  or  actual  drinking  just  stated.^ 
But  this  added  matter  is  likewise  an  added  identification  of  the 
transaction;'  so  that  possibly,  by  reason  of  this,  the  courts 
may  accept  as  sufficient  some  of  the  other  allegations  in  forms 
less  minute  than  when  only  the  selling  is  charged.'  The  statu- 
tory terms  must  be  duly  covered ;  and,  where  they  were  "  sell, 
by  retail,  wine,  ardent  spirits  or  a  mixture  thereof,  to  be  drank 
in  or  at  the  store  or  other  place  of  sale,"  it  was  adjudged  ill  to 
omit  the  words  ^'  by  retail,"  and  simply  aver  that  the  defend- 
ant ^'  did,  without  license  so  to  do,  sell  ardent  spirits  to  be 
drank  where  sold,  in  a  room  occupied  by  him."  ^ 

§  1063«  Adequate. —  Under  a  statute  making  it  an  offense  to 
sell  liquor  ^^  if  intended  to  be  drank,"  etc.,  an  indictment  was  ad- 
judged good  which  charged  that  the  defendant,  at  a  time  and 
place  specified,  did  unlawfully  sell  and  retail  spirituous  liquor 
to  a  person  named^  by  the  quart,  to  be  drank  on  the  premises, 
and  which  was  then  and  there  (}rank  on  the  premises,  etc., 
without  having  obtained  a  license  so  to  do.    ^^  To  be  drank," 

iSanderlin  u  S.,  2  Humph.  815,  Aabeny,  7  Ma  804;  P.  v.  Gilkinson, 

319;  a  P.,  Wrooklege  v.  a,  1  Iowa,  4  Park.  Cr.  26;  Ck)m.  v.  Head,  11  Grat 

167.  819;  Kilbourn  v.  a,  9  Conn.  560;  a  t?. 

^Christianv.  a,40Ala.876;  [Jones  Freeman,   6   Blackf.    248;    Ck)nL  v, 

V,  a,  90  Ala.  66, 11  a  B.  192.]  Stowell,  9  Met  669;  Rawson  v.  a,  19 

'Easterling    v.    a,   80    Ala.    46;  Conn.  292;  Sanderlin  ua,2  Humph. 

[Whaley  v.  a,  87  Ala.  83, 6  a  R  880.]  815;  [Foreman  t?.  Hunter,  59  Iowa, 

^Ante,  §  10345.  466,  18  N.  W.  R  659;  a  «.  Dorr,  83 

»  Ante,  %  1037.  Me.  841, 19  AtL  R.  861.] 

•  Oyershiner  u  Com.,  2  R  Monr.  844;       '  Boyle  v.  Com.,  14  Grat  674;  [a  v. 

Com.  u  Pearson,  8  Met  449;  a  v.  Woolsey,  91  Ind.  181.] 
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in  the  allegation,  satisfied  the  statutory  words  ^^  intended  to  be 
drank."  * 

§  1063.  ETidenee. —  If  the  purchaser  drinks  the  liquor  on 
the  premises  without  objection  from  the  seller,  the  presumption 
is  that  it  was  sold  to  be  drank  there,'  or  was  drank  with  the 
seller's  consent.'  Or  if  the  seller  furnished  bottles,  glasses, 
sugar,  water,  etc.,  the  jury  are  justified  in  inferring  the  intent 
that  the  liquor  should  be  drank  where  sold.^ 

11.   TiPPIJNQ-SHOPS. 

§1064.  Elsewhere  —  Common  law. — A  tippling-shop,  or 
tippling-house,  when  disorderly,  is  indictable  at  the  common 
law.    But  this  subject  is  explained  elsewhere.' 

Statutes^ — in  some  of  our  states,  have  made  the  keeping  of 
such  a  place,  though  not  disorderly,  an  offense.  Thus,  in  Ken- 
tucky :  ^'  Any  person,  unless  he  shall  have  a  license  therefor, 
who  shall  sell,  in  any  quantity,  wine  or  spirituous  liquors,  or 
the  mixture  of  either,  in  any  house,  to  be  drunk  therein,  or  on 
or  adjacent  to  the  premises  where  sold,  or  shall  sell  the  same 
and  it  shall  be  so  drunk,  shall  be  deemed  guilty  of  keeping  a 
tippling-bouse  and  fined  the  sum  of  $60."  *  And,  in  Maine : 
<<Ko  person  shall  keep  a  drin  king-house,  or  tippling-house, 
within  this  state;"  proceeding,  in  another  section,  to  define 
the  offense.^  We  have  also  other  forms  of  the  statutory  inhi- 
bition.' 

§  1065.  What  a  tippllng-shop. —  While  some  of  our  statutes 
define,  as  just  seen,  ^^  tippling-shop  "  or  '^  tippling-house,"  the 
meaning  of  the  term  in  others  doubtless  varies  somewhat  with 
the  connection  in  which  it  stands.'    But,  in  general,  it  may  be 

>  Bilbro  V.  S.,  7  Humph.  684  mitted,  to  the  disturbanoe  of  othera, 

'  Sanderlin  u  S.,  2  Humph.  815.  are  nuisances,  and  may  be  abated 

'  Casey  v.  S.,  6  Ma  64d.   See  Lucker  and  punished."    Thereupon  one  who 

V.  Com.,  4  Bush,  440.  at  his  farm-house  sold  wine  of  his 

<  Sanderlin  v,  S.,  eupra,  own  manufacture,  and  the  buyers 

6  Crim.  Law,  I,  gg  818,  1118-1117.  became  intoxicated  on  it  in  the  high- 
See  post,  §  1068.  way,  and  disturbed  the   neighbors 

*Com«  u  Harvey,  10  B.  Monr.  1;  from  one-half  to  one  and  a  half  miles 

Com.  u  Allen,  15  B.  Monr.  1.  from  his  house,  was  held  not  to  have 

7  S.  V.  Casey,  45  Ma  485.  committed  the  offense.  S.  u  Dieffen- 

8  In  Iowa,  **  houses  where  drunken-  bach,  47  Iowa,  688. 

ness,  quarreling,  fighting  or  breaches       >  Ante^  §§  82^  8Q,  87,  92d;  08,  9461 
of  the  peace  are  carried  on  or  per- 
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6aid  to  be  a  building  or  room  wherein  intoxicating  liquors  are 
habitually  sold  to  be  drank  there.  This  definition  is  framed 
from  a  consideration  of  the  principles  which  govern  this  sort  of 
subject ;  though,  simply  from  the  few  cases  we  have  on  the  ques- 
tion, it  might  not  be  easy  to  say  exactly  what  constitutes  a  tip- 
pling-house.^  It  is  not  created  by  a  single  sale ;  *  though  in 
matter  of  proof,  the  evidence  of  one  sale  is  competent.' 

§  1066.  The  indictment  —  is  required  only  to  charge,  in  the 
general  words  of  the  statute,*  if  so  its  terms  are  duly  covered, 
that,  at  a  specified  time  and  place,  the  defendant  ^^  did  keep  a 
drinking-house  and  tippling-shop."'  And  this  is  held  to  be  so 
though,  in  the  language  of  Davis,  J.,  ^^  there  is  another  section 
[or  clause*]  of  the  same  statute  defining  the  offense  and  pro- 
viding that  it  shall  consist  in  certain  specified  acts."  * 

§  1067.  Negativing  anthority . —  The  question  of  negativing 
the  authority  to  sell,  discussed  in  a  previous  chapter,'  has  arisen 
in  some  of  these  cases,  but  they  have  developed  no  distinguish- 
ing principles.* 

Statutory  terms. —  The  indictment  must  reasonably  pursue 
the  terms  of  the  statute.''    Where  they  were,  '*  keep  any  tavern 

1  See  Moore  v.  &,  9  Terg.  858;  Mor-  Nicholson  v.  P.,  29  IlL  Api  67;  Har- 
rison V.  Com.,  7  Dana,  218;  Howard  ney  v.  8.,  8  Lea  (Tenn.),  118.] 
V.  a,  6  Ind.  444;  Bush  v.  The  Repub-  >  Dunnaway  v.  a,  9  Terg.  850;  Hin- 
lie,  1  Tex.  465;  Burner  v.  Com.,  18  ton  v.  Com.,  7  Dana.  216. 
Grat  778;   Com.  v,  Worcester,  126  'a  v.  Oorham,  67  Ma  247.    See 
Mass.  266;  Luoker  u  Cool,  4  Bush,  Lucker  v.  Com.,  supra. 
440l    **  A  tippling-shop,  literally,  is  a  ^  Crim.  Pra,  I,  g  494;  Com.  u  Riley, 
plaoe  where  liquor  is  drank  habitu-  14  Bush,  44,  referring  to  Morrison  v. 
aUy,  in  small  quantities,  without  ref-  Com.,  7  Dana,  218;  Com.  v.  Turner,  4 
erenoe  to  the  place  where  purchased.  R  Monr.  4;  Com.  u  Allen,  16  R  Monr. 
But   such   is   not   the   well-under-  1;  Com.  v.  Harvey,  16  K  Monr.  1. 
stood  legal  definition  (Bishop,  Stat  >  To  the  like  effect  are  a  u  Allen, 
Crimes,  §  1065);  nor  is  it  in  accord-  82  Iowa,  248;  a  u  Freeman,  27  Iowa, 
ance  with  the  statutory  definition  838. 
(R  a,  ch.  27,  §  81).    On  the  contrary,  «  a  v.  Collins^  48  Me.  217. 
to  constitute   a   drinking-house  or  ^a  v.  Casey,  45  Ma  435;  a  v,  Col- 
tipplingHshop,   the   liquor   must  be  lins,  supra.   And  see  Com.  v.  Turner, 
drank  on  the  premises  where  pur-  4  R  Monr.  4;  Woods  u  Coul,  1  B. 
chased,    a  v.  Inness,  58  Ma  586,  589.  Monr.  74 
So,  when  cider  is  sold  for  <  tippling  ^Ante,  §§  1042-1044 
purposes,'  as  the  term  is  used  in  sec-  *a  u  Brown,  8  Ma  210;  Webster 
tion  22^  the  place  of  drinking  and  the  t;.  Com.,  7  Dana,  215;  Com.  v.  AUen, 
plaoe  of  sale  must  be  the  same."  15  B.  Monr.  1;  Com.  v.  Harvey,  16  Bl 
Virgin,  J.,  in  a  v.  McNamara,  69  Me.  Monr.  1. 
188,  135;  [Hussey  v.  a,  69  Ga.  54;  ,  WQur  v.  Com.,  9  Dana,  30. 
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or  grocery  for  the  retail  of/'  etc.,  an  allegation  that  the  defend- 
ant kept  a  grocery,  and  did  retail,  etc.,  not  saying  that  he  kept 
it  for  retailing,  was  adjndged  inadequate.^ 

Other  points — appear  in  the  cases  cited  in  the  note.* 

m.  Thb  Kuisanob  of  Eebpikg  a  Buildino  fob  Illeoal  Salbsl 

§  1068.  Common  law  supplementing  statutes. —  By  a  doc- 
trine explained  fn  another  connection,'  and  according  to  the 
opinion  of  some  courts,  on  a  question  not  widely  considered  in 
our  tribunals,  a  house  or  other  building  or  room  wherein  sales 
of  liquor  are  habitually  made  contrary  to  the  inhibitions  of  a 
statute  is  a  common  nuisance,  the  keeper  whereof  is  indictable 
under  the  common  law.*    And  — 

Statutes  —  have,  in  a  few  of  the  states,  by  express  terms  made 
it  so.  Thus,  in  Massachusetts,  '^  all  buildings,  places  or  tene- 
ments •  .  .  used  for  the  illegal  keeping  or  sale  of  intoxi- 
cating liquors  shall  be  deemed  common  nuisances."*  And  a 
provision  is  added  for  the  punishment  of  the  keeper.  The 
Connecticut  statute  makes  the  offense  consist  in  keeping  a  place 
where  it  is  reputed  that  intoxicating  liquors  are  sold.* 

ConstitutionaV — These  statutes  are  adjudged  to  be  within 
the  constitutional  power  of  the  legislature.^ 

§  1068a.  ^^  Tenement.''—  This  word,  in  the  Massachusetts 
statute,  signifies  an  apartment  or  apartments  in  a  building,  or 
the  building  itself.' 

§  1069.  In  general  of  the  offense. —  The  offense,  and  the 
procedure  for  its  punishment,  are  within  the  principles  of  the 
law  of  nuisance  and  the  procedure  thereon,  and  those  of 
the  last  sub-title  and  the  three  chapters  next  preceding  this.    It 

1  Hensley  v.  a,  1  Eng.  253.  *  Mass.  Gen.  Stats.,  ch.  87,  §  a 

sa  V.  Brown,  vupra;  Shmmgv.a,.  *&  t^  Thomas,  47  Cona.  540,  [36 

5  Ind.  443;  S.  v.  Rhodes,  2  Ind.  821;  Am.  R  Oa] 

a  V.  Tracey,  12  R  L  216;  Ck>m.  v,  ^  a  v.  Thomas,  supra;  MclAUghlin 

Sisson,  126  Mass.  4a  u  a,  45  Ind.  338;  Streeter  v.  P.,  69 

s  Grim.  Law,  I,  ^§  1119-1121.  UL  595;  [Com.  v.  Patterson,  158  Masa 

4 Meyer  v,  a,  13  Vroom,  145;  Meyer  5,  26  N.  £.  R  136;  Cool  v.  Quinlan, 

u  a,  12  Vroom,  6;  a  v.  Williams,  1  153  Mass.  483,  27  N.  £.  R.  a] 

Vroom,  102;  a  v.  Hall,  8  Vroom,  158;  ^  Ck>m.  v.  MoCaughey,  9  Gray,  296; 

a  V.  Wayniok,  45  Iowa,  516;  Smith  Com.  v.  Godley,  11  Gray,  454;  Com. 

v.Com.,6EMonr.21;Wil8onv.Com.,  u  Cogan,  107   Mass.  212;   Com.   t\ 

12  a  Monr.  2.  Fraher,  126  Mas&  56. 

702 


<m.  LYin.]                            UQUOB  NUISANOSfl.  [§  1069. 

is  limited  to  a  few  states.  Therefore  it  is  deemed  best  to  close 
here  the  discussion  of  it,  simply  adding  a  reference  to  cases  in 
the  note.^ 

1  [Alabama— Boggerjt^Sb,  78  Ala.  {Kansas,— S.  v.  LindgroTe  (Kazu 

2a]  Ap.X  41  Pac.  R  688;  B.  v.  Dogan,  92 

[Arkansas.'^Bryant  v.  EL,  83  Ark.  Kan.  28,  84  Faa  R.  409.] 

460;  Adams  vi  a,  64  Ark.  18&]  Maine.--  S,  v.  Lang,  63  Me.  216;  a 

CofiiMeeictit— Baw80nixa,19ComL  tx.  Pftge»  66  Ma  418;  a  v.  Stafford,  67 

292;  a  V.  Morgan,  40  Conn.  44;  a  u  Ma  126;  a  v,  Buby,  68  Me.  648;  [S, 

Bnokley,  40  Conn.  246;  a  v.  Thomas,  u  Roaoh,  76  Me.  128;  a  «.  Dodge, 

47  Conn.  646^  [86  Am.  K  9a]  78  Ma  489,  6  AtL  R  876;  a  v.  Fra- 
[iSinoia— GaUagher  «.  P.,  99  ID.  zier,  79  Ma  96,  8  AtL  R  847;  &.  u 

Afk  401.]  KeUeher,  81  Ma  346, 17  AtL  R  168; 

Indiana.— Howard  via,  6 Ind. 444;  a  v.  Ryan,  81  Ma  107,  16  AtL  R 

Joseph  tk  a;  42  Ind.  870;  MoLangh  406;  a  r.  Dorr,  82  Ma  167,  19  AtL 

lin  tr.  a.  45  Ind.  888;  Davis  u  a,  62  R  167;  a  v.  Cox,  82  Ma  417, 19  AtL 

Ind.  488;  a  n  Jacks,  54  Ind.  412;  a  R  857;  a  v.  Intoxicating  Liquors,  83 

V.  Wiokegr,  54  Ind.  43a  Ma  168,  21  Aa  R  840;  a  v.  Stanley, 

JoiMi.— Our  House  v.  a,  4  Greene  84  Ma  656, 24  AtL  R  988;  a  v.  Intox- 

(lowa),  172;  Part  of  Lot  tt  a,  1  Iowa,  ioating  liquors,  86  Ma  80i  27  AtL 

507;  Bowen  v.  Hale»  4  Iowa,  480;  a  R  178;  a  v.  Whalen,  85  Ma  469,  27 

VL  McOrew,  11  Iowa,  112;  a  u  Col-  AtL  R  34a] 

lins,  11  Iowa,  141;   a  «.  Kreig,  13  Ma8atichuselt8.^CkML  u  Kimball, 

Iowa,  462;  a  n  SohiUhig,  14  Iowa,  7  Gray,  828;  Cool  v.  Buxton,  10  Gray, 

465;  a  tx.  Baughman,  20  Iowa,  497;  9;  Com.v.Skelley,10GTay,464;  Com. 

a  V,  Hass,  22  Iowa,  198;  a  v.  Munzen-  v.  Godley,  11  Gray,  464;  Com.  v,  Mo- 

maier,  24  Iowa,  87;  a  v.  Verden,  24  Arty,  11  Gray,  456;  Brown  v,  Perkins, 

Iowa,  126;  a  v.  Freeman,  27  Iowa,  12  Gray,  89;  Corl  v.  Logan,  12  Gray, 

338;  a  9.  Harris,  27  Iowa,  429;  a  v.  136;  Cool  v.  Kelly,  12  Gray,  175; 

Allen,  82  Iowa,  248;  a  tt  Norton,  41  Com.  u  Farrand,  12  Gray,  177;  Com. 

Iowa,  480;  a  v.  Dean,  44  Iowa,  648;  v.  Quinn,  12  Gray,  178;  Cool  v.  Howe, 

(a  V.  Pieroe,  65  Iowa,  85,  21  N.  W.  R  18  Gray,  26;  Com.  v.  Langley,  14 

196;  Sohermerhom n  Weiler,  67  Iowa,  Gray,  21 ;  Com.  v.  Sbattuck,  14  Gray, 

278, 25  N.  W.  R  160;  B.  v.  Douglas,  23;  Com. v. Hill,  14 Gray, 24;  Coulv. 

78  Iowa,  279,  84  N.  W.  R  856;  a  v.  Fobs,  14  Gray,  50;  Com.  u  Bubaer,  14 

Tbompsoil,  73  Iowa,  282,  84  N.  W.  R  Gray,  83;  Com.  v.  Shea,  14  Gray,  886; 

857;  a  V.  Ward,  76  Iowa,  637,  86  N.  Coul  v,  Edds,  14  Gray,  406;  Com.  v. 

W.  R  766;  a  V.  Webler,  76  Iowa,  686,  Donovan,  16  Gray,  18;  Com.  v.  Hig- 

89  H.  W.  R  286;   Farley  v.  Gels-  gins,  16  Gray,  19;  Cool  v.  Welsh,  1 

beoker,  78  Iowa,  463, 48  N.  W.  R  279;  Allen,  1 ;  Com.  v.  Gallagher,  1  Allen, 

a  tt  RoDkweU,  82  Iowa,  429,  48  N.  692;  Coul  tt  Carolin,  2  Allen,  169; 

W.  R  721;  a  tt  Viers,  82  Iowa,  897,  Com.   tt   Davenport,  2  AUen,  299; 

48  N.  W.  R  782;  a  tt  Fleming.  86  Com.  tt  Hill  4  Allen,  589;  Com.  tt 
Iowa,  295,  58  N.  W.  R  284;  a  tt  O'Donnell,  8  Allen,  548;  Com.  tt  Cut- 
Herselns,  86  Iowa,  214,  53  N.  W.  R  ler,  9  Allen,  486;  Com.  tt  Greenen,  11 
105;  a  tt  Oder,  92  Iowa,  767;  Ritchie  Allen,  241;  Com.  tt  Wright,  12  Allen, 
tt  Zolosky,  98  Iowa,  689;  Cameron  tt  190;  Com.  tt  MoDonongh,  13  Alien, 
Fellows  (Iowa),  80  N.  W.  R  567;  681;  Com.  tt  Hogan,  97  Masa  122; 
Bartel  tt  Hobeon,  107  Iowa,  644^  78  Com.  tt  Kennedy,  97  Mass.  224;  Com. 
N.  W.  R  689.]  tt  Austin,  97  Masa  593;  Com.  tt  Car- 
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§1070.  PrlTate  abatement. — The  right  of  private  persons 
to  abate  pablic  nnisances,  and  its  limits,  are  considered  in  other 
connections.^  Precisely  how  far  the  nuisance  created  by  the 
statutes  now  in  contemplation  may  be  thus  abated  we  may 

find  it  difficult  to  say.    Under  the  Massachusetts  statute,'  per- 

penter,  100  Masa.  204;  Com.  v.  Smith,  [Com.  v,  Kerrissey,  141  Mass.  110,  4 

102  Masa  144;  Com.  v.  Heffron,  102  N.  £.  R  820;  Com.  u  Horsey,  144 

Maa&  148;  Jones uMoLeod,  108 Mass.  Mass.  397,  11  N.  R  R.  116;  Com.  tx' 

58;  Presoott  u  Kyle,  108  Mass.  881;  Pierce,  147  Mass.  171, 16  N.  R  R  705; 

Com.  V.  Cogan«  107  Mass.  212;  Com.  Com.   «.   Intoxicating   Liquor,  150 

V.  Kinsley,  108   Masa  24;  Com.  u  Masa  164,  22  N.  R  R  628;  Com.  u 

Bacon,  108  Mass.  26;  Com.  v.  Bennett,  Marohand,  155  Mass.  8,  29  N.  R  R 

108  Mass.  27;  Com.  u  Martin,  108  678;  Com.  u  Gavin,  160  Mass.  523,  86 
Mass.  29,  note;  Com.  m  Kennedy,  108  N.  R  R  484;  Com.  v,  Lynoh,  160 
Mass.  292;  Com.  v,  Ryan,  108  Mass.  Mass.  298,  85  N.  R  R  854;  Com.  v, 
416;  CouL  ti  Carney,  108  Mass.  417;  Reed,  162  Mass.  815,  88  N.  R  R  864; 
Com.  m  Doe,  108  Mass.  418;  Com.  vi  Com.  v,  Hodges,  167  Mass.  176;  Com. 
Callahan,  108  Mass.  421;  Com.  u  Con-  v.  Matthews,  167  Mass.  173;  Com.  v. 
nealiy,  108  Mass.  480;  Com.  u  Reich-  Brown,  154  Mass.  55, 18  K  R  A.  195, 
art,  108  Mass.  482;  Com.  u  Finnegan,  27  N.  R  R  77aj 

109  Mass.  868;  Com.  v.  McCurdy,  109  [MtchigatL^T,  v.  Rice  (Mich.),  61 
Masa  864;  Com.  v.  Foran,  110  Masa  N.  W.  R  540.] 

179;  Com.  v.  Welsh,  110  Masa  859;  O^id— Clinton  u  a,  88  Ohio  St  27. 

Com.  V.  Pease,  110  Mass.  412;  Com.  v,  Rhode  UlandL^S.  u  Hopkins,  & 

Carr,  111  Mass.  423;  Com.  v.  Donn,  R  L  53;  a  u  Paul,  5  R  1 185;  a  v, 

111  Masa  425;  Com.  v,  Bossidy,  112  Knott,  5  R  L  293;  a  u  Kingston, 

Masa  277;  Com.  u  McNamee,  118  5  R  L  297;  a  n  Keeran,  5  R  L  497. 

Masa  12;  Com.  u  Owens,  114  Masa  Vermont— a  n  Pftige,  50  Vt  445; 

252;  Com.  v.  Aaron,  114  Masa  255;  a  v.  Cox,  52  Vt  471;  a  u  Haley,  53 

Com.  V.  Dowdioan,  114  Masa  257;  Vt  476. 

Cono.  VL  Dowling,  114  Masa  259;  Com.  [Statutes  have  been  enacted  in  a 

V.  Burke,   114  Masa  261;    Com.  u  few  states  establishing  dispensaries, 

Shaw,  116  Masa  8;  Cono.  u  0*Reilly,  and  there  are  cited  on  that  subject 

116  Masa  15;  Com.  v.  Campbell,  116  the  following  cases:  Ex  parte  KaeHeT 

Masa  32;  Com.  «.  Mason,  116  Mass.  (a  C),  28  a  R  R  865;  a  v.  Porter- 

66;  Com.  v.  Keliey,  116  Masa  341;  field  (a  Q),  25  a  E.  R  87;  Donald  u 

Com.  V.  Molvor,  117  Mass.  118;  Com.  Scott,  74   Fed.    R   859;   Oarsed   v. 

V.  Cronio,  117  Masa  140;  Com.  r.  Cos-  Greensboro  (N.  Q),  85  a  R  R  254] 

tello,  118  Masa  454;  Com.  v.  Twombly,  l  Crim.  Law,  I,  §§  490,  821,  828, 828, 

119  Masa   104;  Com.  v.  Gafiey,  122  829,  1080, 1081. 

Masa  334;  Com.  v.  Sullivan,  123  Masa  ^  ^^f^,  §  1068;  [Gray  t;.  Stienes,  69 

221;  Com.  v.  McCluskey,  123  Masa  Iowa,  124,  28  N.  W.  R  475;  McLane 

401;  Com.  v.  Hart,  123  Masa  416:  r.  Bonn,  70  Iowa,  752. 30 N.  W.  R  478; 

Com.  V.  Brown,  124  Masa  818;  Com.  Judge  v.  Kribs,  71  Iowa,  3,  82  N.  W. 

V.  Finnegan,  124  Masa  324;  Com.  v.  R  324;  Pearson  v.  Distillery  Cow,  72 

Sisson,  126  Masa  48;  Cool  v.  Fraher,  Iowa,  348, 34  N.  W.  R 1;  Kauffman  v. 

126  Masa  56;  Com.  v.  Ronan,  126  Masa  Dostel,  73  Iowa,  691,  86  N.  W.  R  643 ; 

59;  Com.  v.  Fraher,  126  Masa  265;  Shear  v.  Green,  73  Iowa.  688,  86  N. 

Com.  V.  Robinson,    126   Masa  259;  W.  R  642;  a  v.  Waltz,  74  Iowa,  610, 
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sons  whose  friends  frequented  the  forbidden  naisance  to  their 
injary  broke  open  the  place  and  destroyed  a  quantity  of  the 
liquor.  But  the  court  held  this  to  be  an  unlawful  proceeding, 
for  which  they  must  answer  in  damages  to  the  pwner.^  So, 
in  Ehode  Island,  under  a  similar  enactment,  the  right  to  de- 
stroy the  building  by  way  of  abating  the  nuisance  was  denied.' 
Under  the  terms  of  the  statutes  in  these  states,  the  question 
might  arise  whether  the  nuisance  consists  of  the  liquor,  or  the 
building,  or  both  —  whether  it  is  not  the  htisinesa.  And  cer- 
tainly it  is  not  abating  a  nuisance  to  destroy  what  is  not  the 
nuisance.  The  words  in  Iowa  are  different ;  namely,  that  the 
building  in  which  the  unlawful  manufacture,  sale  or  keeping 
for  sale  is  carried  on  may  be  abated  as  a  nuisance,  and  whoso- 
ever shall  use  a  building  for  such  purposes  shall  be  deemed 
guilty  of  a  nuisance,  and  may  be  prosecuted,  etc.,  accordingly.' 

88  N.  W.  R  494;  8.  v.  Cranfordt  20  to  hold  that»  in  recompense  for  mj 
Kaa  539;  S.  v.  Davia^  44  Ean.  60,  24  good  deed,  I  must  answer  to  the 
Paa  R  7&]  villain  in  a  civil  suit  The  better  and 
1  Brown  u  PerkinSy  12  Oraj}  S9.  Just  doctrine,  generallj  held  hj  our 
The  questionable  feature  of  this  case  oourts,  is  that  every  man  is  in  theory 
is,  not  probably  that  the  court  ar-  of  law  injured  by  a  publio  wrong 
rived  at  a  wrong  conclusion,  but  that  (Grim.  Law,  I,  gg  281,  285  et  seq.), 
is  assigned  a  wholly  untenable  rea-  and,  in  like  manner,  is  injured  by  a 
son.  It  laid  down  the  doctrine  (see  public  nuisance  of  the  abatable  sort; 
Grim.  Law,  I,  g  1081)  that  the  right  therefore,  where  the  right  to  abate 
to  abate  a  publio  nuisance  can  be  the  publio  nuisance  exists,  it  may  be 
exercised  only  by  those  who  are  per-  exercised  by  any  person.  If,  in  legal 
sonally  and  specially  injured  by  it  theory,  the  element  of  individual 
Gertainly  the  authorities  are  not  so,  interest  is  important^  as  probably  it 
as  the  reader  will  see  who  consults  is  not,  still  the  interest  need  not  be 
them  as  cited  in  '^  Criminal  Law."  special  to  the  particular  individual. 
What  is  said  sustaining  this  view  in  but  the  general  interest  which,  is  par- 
the  cases  referred  to  by  the  Massa-  ticipated  in  by  every  member  of  the 
chusetts  court  is  mere  dictum.  More-  community  is  sufficient  I  am  speak- 
over,  in  principle,  if  an  evil-minded  ing  now  of  nuisances  which  are  ad- 
person  has  laid  a  dangerous  obstruo-  mitted  to  be  abatable.  Not  every- 
tion  upon  a  public  highway,  but  at  thing  which  is  indictable  under  the 
a  place  where  I  have  never  occa-  name  of  nuisance  is  abatable;  at 
sion  to  travel,  then,  at  nightfall,  just  least  iiot  every  such  thing  ia  so  by 
before  I  know  the  way  will  be  every  means  which  a  person  ignorant 
thronged  by  persons  moving  along  of  law  might  suggest  [Carleton  v, 
it  in  the  dark,  I  go  and  remove  the  Rugg,  149  Mass.  550,  22  N.  £.  B.  55.J 
obstruction,  and  so  prevent  threat-  ^  S.  v.  Paul,  5  R  L  185;  S.  v.  Keeran, 
ened  injury  to  life  or  limb,  it  would  5  R  L  497. 

be  contrary  to  all  just  notions  of  law,  *S.  v.  Freeman,  27  Iowa,  888,  386; 

and  still  more  so  to  all  just  law,  ante,  %  1064^  note. 
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Here  is  foundation  for  a  different  construction,  whatever  the 
true  construction  may  be.*  This  subject  in  its  wider  extent, 
and  that  of  forfeitures,  both  with  and  without  judicial  proceed- 
ings, comprise  a  chapter  in  "  Criminal  Law."  * 

IV.  The  Keeping  Open  of  Liqitobhsellino  Places  at  For- 
bidden Times. 

§  1070a.  In  general. —  For  the  protection  of  particular  in- 
terests, we  have  statutes  forbidding  the  keeping  open  of  liquor- 
selling  places  at  special  times;  as — 

Lard^s  day. —  The  statutes  on  this  subject  •  are  in  varying 
terms.  They  are  to  have  a  reasonable  interpretation ;  as,  for 
example,  not  forbidding  boarding-house  keepers  to  supply  regu- 
lar boarders  with  meals.^  And  to  keep  open  the  doors  of  a 
store,  and  even  suffer  people  to  congregate  in  it,'  without  traffic, 
is  not  to  ^^  keep  open  store,"  within  these  statutes ;  *  while,  on 
the  other  hand,  one  whose  doors  are  shut  breaks  the  inhibition 
if  he  permits  access  through  the  back  door  and  supplies  the 
liquor.^  So  the  word  "  closed "  requires  that  the  sales  be  en- 
tirely stopped,  and  the  conveniences  for  drinking  be  rendered 
practically  inaccessible.'    Again, — 

1  Bowen  v.  HalOp  4  Iowa,  480;  Our  «  Kurtz  v.  P.,  88  Mioh.  370.  And  see 

House  u  8.,  4  Greene  (Iowa),  172L  Harvey  «.  S.,  65  Ga.  668.    See  abo^ 

>  Crim.  Law,  I,  §  816  et  seq,  on  the  subject  of  this  section,  Fant 

SGrim.  Law,  II,  g  961;  [S.  tx.  O'Goxi-  v.  P.,  45  IlL  259;  Coulbert  v,  Troke,  1 

nor  (Minn.X  69  N.  W.  R.  999.]  Q.  R  D.  1;  a  tx.  Crabtree,  27  Ma  282; 

«&  m  Gregory,  47  Conn.  276;  [Ed-  [Harris  n  P.,  21  Cola  96;  Lucas  tx 

wards  v.  a,  121  Ind.  450,  28  N.  K  &  a,  92  Ga.  454,17  aKR668;  Hannon 

277;  Com.  v.  Everson,  140  Masa  292,  v.  a,  92  Ga.  455,  17  a  E.  R.  666; 

2  N.  R  R.  889;  Com.  v.  Moore,  145  Thomasson  n  a,  92  G&  456^  17  a  R 

Masa  244^  18  N.  R  R  898;  P.  v.  Hob-  R  858;  Klug  v.  a,  77  Ga.  784;  Barton 

son,  48  Mich.  27,  11  N.  W.  R  771;  v.  a,  99  Ind.  84;  P.  u  Coz,  70  Mich. 

Harris  u  P.,  1  Cola  Apik  289,  28  Paa  247,  88  N.  W.  R  285;  P.  v.  Beller,  73 

R118d;Neiilv.  a,92Tenn.719,28a  Mich.  640,  41  N.  W.  R  827;  P.  v. 

W.  R  52;  P.  u  Koob  (Mich.),  67  N.  Hughes,  97  Mich.  548,  56  N.  W.  R 

W.  R  82a]  942;  P.  v.  James,  100  Mich.  522,  59  N. 

»  Weidman  v.  P^  7  Bradw.  Sa  W.  R  286;  P.  u  Bowkers,  109  Mioh. 

•Snider  u  a,  59  Ala.  64    But  see  860;  P.  v.  Shattens,  116  Mich.  1;  a  u 

Baldwin  v.  Chicago,  68  UL  4ia  O'Connor  (Minn.),  59  N.  W.  R  999;  P. 

7  Kroer  v.  P.,  78  IlL  294;  Blahut  v.  v.  Chase,  55  N/Y.  a  292;  a  u  Herbel 

a,  84  Ark.  447.    And  see  Crim.  Law,  (Ohio  St),  48  N.  R  R  928;  Wagon- 

II,  §  968;  [P.  V.  Minter,  59  Mioh.  557,  stem  v.  Com.,  94  Va.  787,  26  a  R  R 

26  N.  W.  R  701;  P.  V.  Crowley,  90  402;  NeiU  v.  &.,  92  Tenn.  719, 28  a  W. 

Mioh.  866,  61  N.  W.  R  617;  Hannan  R  52.] 
«.  D.  a,  1  Wash.  App.  265.] 
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§  1070b.  Election  days. —  The  statutes  against  keeping  open 
liqaor-selling  places  on  election  days  are  in  varioas  terms.  But 
they  are  not  attended  with  difficulties  demanding  special  ex- 
positions in  this  place.^ 

^Ante,  §  803;  a  «.  Gady,  47  Conn,  fall  on  Sunday.    Rose  n  &  (GhL),  83 

44;  Haines  v.  &»  7  Tex.  Afx  80;  Eng-  a  E.  R.  489;  Com.  «l  Fnuiois,  152Ma8& 

lish  V.  a,  7  Tex.  Ap.  171;  Hoskey  v.  608,  25  N.  R  B.  830;  P.  v.  Ackerman, 

a,  9  Tex.  Ap.  202;  [Quatter  v.  a,  120  80  Mioh.  688,  46  N.  W.  R  867;  P.  v. 

Ind.  92,  22  N.  R  R  100;  a  v.  Hirsch,  Werderman,  116  Mioh.  60,  74  N.  W. 

126  Ind.  207,  24  N.  K  R  1062;  Com.  R  209,  89  L.  R  A.  218;  Sohuck  v.  a, 

V.  Murphy,  95  Ky.  28, 28  a  W.  R  666.  60  Ohio  St  493, 84  N.  R  R  668;  Jones 

Some  cases  are  hereto  cited  having  v.  a,  82  Tex.  Cr.  R  638,  26  a  W.  R 

reference  to  holidays  and  the  Mon-  124;  Wear  m  a,  86  TesL  Cr.  R  80> 

days  following  when  the  holidays  26  a  W.  R  6a] 
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CHAPTER  LIX 

HAWKEBS  AND  PEDDLEBa 

%  1071    IntrodaotioiL 
lOT^lOSa    Law  of  the  offenaa 
1081-108a    Theprooeduia 

§  1071.  What  for  thig  chapter  and  how  dl?ided.— The  un- 
licensed hawking  and  peddling  of  goods  will  here  be  oonaid- 
ered  in  the  following  order:  L  The  law  of  the  offense;  11.  The 
procedure. 

L  Thb  Law  of  thb  Offbnsb. 

§  1072«  In  England^ — from  an  early  date,  statates,  more  or 
less  modified  from  time  to  time,  have  provided  for  the  licens- 
ing of  hawkers  and  peddlers,  and  made  infringements  of  their 
provisions  punishable ;  partly  for  the  protection  of  the  com- 
munity against  frauds  to  which  itinerant  dealers  in  commodi- 
ties are  specially  tempted,  and  partly  for  revenue.^  At  the 
time  of  this  writing,  the  latest  enactment,  revising  and  con- 
solidating what  has  gone  before,  is  34  and  35  Yict,  ch.  96 ; 
supplemented  by  44  and  45  Yict.,  ch.  45,  and  44  and  46  Yict., 
ch.  67.    And  — 

§  1078.  With  us  —a  like  fact  prevails.  The  statutes  differ 
in  the  respective  states,  and  more  or  less  at  different  periods 
in  the  same  state.^    And  — 

By-laws. —  Municipal  by-laws  may,  within  the  limitations  of 
power  explained  in  an  earlier  chapter,'  and  they  sometimes  do, 
forbid,  except  by  license  for  which  they  provide,  hawking  and 
peddling  in  their  respective  localities.^ 

A  Jacob,  Law  Diet,  tit  Hawkers;  *  Ante,  g  18  e^  <eg.;  [City  of  St 

Burn,  Just,  tit  Hawkers  and  Fed-  Paul  v.  Stoltz,  83  Minn.  238,  29  N.  W. 

dlers.    And  see  Stata  25  Hen.  8,  ch.  B.  684L] 

9;  88  Hen.  8,  ch.  4;  8  <fe  9  Will  8,  ch.  «  P.  v,  MulhoUand,  82  N.  Y.  824,  [87 

25;  22  A  28  Vict,  ch.  80;  88  <fe  84  Am.  R.  668;]  Chicago  v.  Bartee,  100 

Vict,  ch.  72;  and  multitudes  of  oth-  HI  57;  Cool  t^  Elliott  121  Mass.  867; 

era  Huntington  v,  Cheeshro,  57  Ind.  74; 

>  [Appeal  of  Brinton,  182  Fa.  St  69,  Thomas  v.  Hot  Springs,  84  Ark.  558, 

18  AtL  R  1092.]  [86  Am.  It  24;]  Sledd  u  Com.,  19 
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§  1074.  Terms  defined.— Aside  from  any  statutory  defin- 
ings,  the  words  "  hawker  "  and  "  peddler  "  are  almost  equiva- 
lents in  meaning :  either  denotes  an  itinerant  vendor  of  goods 
which  he  carries  with  him,  and  perhaps  it  should  be  added  that 
the  vending  must  be  by  retail.*  Formerly,  and  doubtless  still, 
outcry  was  specially  prominent  in  the  idea  of  hawking,  and 
the  putting  off  of  petty  articles  in  that  of  peddling.  In  Eng- 
land,' and  some  of  our  states,  and  in  the  legislation  of  congress,' 
there  are  statutory  definings  of  these  terms;  and,  wherever 
they  exist,  the  meanings  so  ascertained  prevail  over  those  of 
the  unwritten  law. 

§  1075«  Single  aet  —  Business. —  Hawking  or  peddling  is  a 
business,  to  the  extent  that  it  is  not  constituted  by  a  single 
offering  or  selling,  or  even  by  occasional  sales,  made  outside  of 
one's  ordinary  employment.* 

§  1076.  Otlier  business  —  Supplying  orders — Itinerancy. 
"  The  leading  primary  idea  of  a  hawker  and  peddler  is,"  said 
Shaw,  C.  J.,  ^*  that  of  an  itinerant  or  traveling  trader,  who  car- 
ries goods  about  in  order  to  sell  them,  and  who  actually  sells 
them  to  purchasers,  in  contradistinction  to  a  trader  who  has 
goods  for  sale  and  sells  them  in  a  fixed  place  of  business." 
Therefore  the  court  deemed  that  one  would  commit  this  offense, 
under  the  statute  then  in  contemplation,  though  his  sales  were 
in  connection  with  a  non-prohibited  employment,  and  at  the 

Grat  S18;  [Bradley  v.  City  of  Booh-  a  R.  119;  &  vl  MUlef:,  08  N.  C  611, 68 

ester,  7  N.  Y.  a  287;  City  of  Kansas  Am.  R.  469.] 

V,  CoUins,  84  Kan.  484,8  Pac.  R  866.]       ^By  84  &  86  Viot,  ob.  96,  §  a 

1  And  see  and  compare  Higgins  v,       '  See,  for  example,  Stat  1864,  oh. 

Rhiker,  47  Tex  898,  402;  a  v.  Wil-  178,  g  79,  cL  82,  18  U.  a  Stats,  at 

son,  2  Lea,  28;  Com.  v.  Ober,  12  Cush.  Large,  266;  [Town of  Trenton  tx,  Clay- 

493,  496;  Com.  v.  Famum,  114  Mass.  ton,  60  Ma  Ap^  636.] 
267;  MorriU  u  a,  88  Wi&  428.  [20  Am.       « Bex  v.  Little,  1  Bur.  609,  618;  Rex 

R  12;]  Burbank  u  MoDuffee,  65  Ma  v.  Buokle,  4  East,  846;  Com.  v.  Far- 

136;  ConL  v.  Cusick,  120  Mass.  188;  num,  114  Mas&  267,  271;  Alcott  v.  a, 

Chicago  V.  Bartee,  100  III  67;  [Com.  8  Blaokf.  6;  a  v.  Belcher,  1  MoMoL 

V,  Reid  (Mass.),  66  N.  K  R.  617;  S.  tt.  40.  And  see  Merriam  v,  Langdon,  10 

Foster  (R.  L),  46  AtL  R.  838;  P.  v,  Conn.  460:  Com.  v.  WiUis,  14  a  <fe  & 

Baker,  116  Mioh.  179, 73  N.  W.  R.  116;  898;  Colson  v.  a,  7  Blackf.  690;  Page 

Graffty  v.  Rushyille,  107  Ind.  602,  67  v.  a,  6  Ma  206;  [P.  v.  Jarvis,  46  N.  T. 

Am.  R  128;  City  of  CarroUton  v.  Ba-  a  696, 19  Ap.  Div.  466;  Roy  v.  Schufl, 

zette,  169  lU.  284^  42  N.  K  R.  837,  81  61  La.  An.  86,  24  a  R.  788;  Ezell  v. 

L.  R.  A.  622;  Brownback  i;^  Borough  Thrasher,  76  Ga.  817;   Keller  o.  a 

of  North  Wales,  194  Pa.  St  609,  46  (Ala.),  26  a  R.  32a] 
Atl  R.  660;  Hall  v.  B.,  89  Fla.  687,  23 
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unsolicited  request  of  purchasers.  But  the  unlicensed  agent 
of  a  city  firm  could  lawfully  go  about  the  country  delivering 
to  customers  previously-ordered  goods  made  by  bis  principals, 
sometimes  adding  more  than  had  been  ordered.^    Again, — 

Selling  hy  sample.  —  Except  by  express  words,  sometimes 
found  in  a  statute,'  it  is  not  a  violation  of  the  law  for  one  to 
sell  by  sample  the  goods  of  a  permanent  dealer.'  The  perma- 
nency of  the  real  vendor,  from  whose  place  of  business  the 
sales  are  made  within  the  spirit  of  the  law,  takes  the  case  out 
of  the  reason  ^  of  the  prohibition. 

§  1077«  Manner  of  traveling. —  It  is  immaterial  how  the 
traveling  is  done, "  whether,"  in  the  words  of  Rogers,  J.,  **  on 
foot  or  horseback,  in  wagons,  carts,  sleighs,  or  canal  boats."  ^ 

§1078.  On  commission  —  By  auction. —  Neither  the  fact 
that  the  traveling  trader  sells  the  goods  on  commission,  nor 

1  Com.  IX  Ober,  12  Gush.  498,  4tML  7H  U  a  £.  B.  288»  8  L.  R  A.  278;  a 

And  see  Rax  VL  MoKnight,  10  B.  <fe  a  v.  Gibbs,  116  N.  a  700,20  a  R  R. 

784;  [Com.  i\  Crowell,  156  Mas&  215,  172;  a  u  Lee,  118  N.  G  681, 18  a  £. 

80  N.  R  B.  1015;  a  tt  Rhyne,  110  R  718,  87  Am.  St  R.  640;  BaUoa  v. 

N.  a  006,  26  a  R  R  126;   Citj  of  a.  87  Ala.  144,  6  a  R  808;  Randolph 

Greensboro  v,  WiUiama^  124  N.  Q  167,  m  YeUowstone  Kit,  88  Ala.  471,  8  & 

82  a  R  R  402*  a  V.  Gousa,  85  Iowa,  R  706;  Pegues  u  Ray,  60  La.  An. 

21,  51  N.  W.  R  1147;  City  of  Stuarfc  574,  28  a  R  004;  City  of  Olney  v. 

VL  Cunningham,  88  Iowa,  101,  65  N.  Todd,  47  III  Ajx  480;  Village  of  Cern> 

W.  R  811, 20  L.  R  A.  480;  a  u  l>own-  Gordo  u  Rawlings,  185  IlL  86,  25  N. 

ing,  22  Ma  Ajx  504;  a  v.  Snoddy,  128  R  R  1006;  a  v.  Hoffman,  60  Ma  Api 

Ma  628,  81  a  W.  R  86;  a  u  Fetterer,  585;  a  r.  Smithson,  106  Ma  140, 17  a 

66  Conn.  287,  82  AtL  R  804;  a  «.  W.  R  221;  Kennedy  u  P.,OCola  Apw 

Knmpel,  2  Mary.  (Del)  464, 48  AtL  R  400,  40  Paa  R  878;  City  of  Dayen- 

178;  a  V.  Powell  (N.  H.),  41  Atl.  R  port  u  Rice,  75  Iowa,  74,  SO  N.  W.  R 

171;  a  V.  Wells  (N.  H.),  45  AtL  R 148;  101,  0  Am.  St  R  454;  Standard  OU 

Neagle  v.  City  of  Centralia,  81  IlL  Ca  v.  Com.  (Ky.),  55  a  W.  R  a] 
Ajk  884]  «  Ante,  %  1072;  [Hewaon  u  Inhabit* 

>  Burbank  n  MoDuffee,  65  Me.  186;  ants  of  Englewood,  65  N.  J.  K  522, 27 
Ex  parte  Robinson,  12  Nev.  268,  [28  AtL  R  004,  21  L.  R  A.  786;  Alex- 
Am.  R  704;]  Speer  v.  Com.,  28  Grat  ander  v.  Greenville  County,  40  a  CL 
085,  [14  Am.  R  164;]  Com.  v.  Smith,  527,  27  a  R  R  460;  ConL  r.  Eiohen- 
6  Bush,  803;  Mork  v.  Com.,  6  Bush,  burg,  140  Pa.  St  158,  21  AtL  R  268; 
807;  [White  V.  Com.,  78  Va.  484;  a  v.  Village  of  SUmford  tK  Fisher,  140 
Moorhead,  42  a  Q  211,  20  a  R  R  N.  T.  187,  85  N.  R  R  600;  MoClel- 
644,  46  Am.  St  R  710, 26L.  R  A.  585.]  land  v.  City  of  Marietta  (Ga.),  22  a 

<Com.  V.  Jones,  7  Bush,  502;  Com.  R  R  820.] 
V,  Farnum,  114  Masa  267.    But  see       >  Fisher  u  Patterson,  18  Pa.  St  886, 

Morrill  vt.  a,  88  Wi&  428,  [20  Am.  R  888;  Com.  v.  Cnsick,  120  Mass.  188; 

12;  Kimmel  v.  City  of  Americus,  105  [Duncan  u  a,  105  Ga.  457,  80  a  R  R 

Ga.  604,  8ia  R  R  623;   Wrought  755.] 
Iron  Range  Ca  v,  Johnson,  84  Gra. 
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OH.  LIX.]  HAWKBES  AND  PEDDLEES.  [§§  1079,  1080. 

that  he  sells  them  by  auction,  prevents  —  it  was  held  under  50 
Geo.  3,  oh.  41,  §  6 — his  being  a  hawker  or  peddler.^  So  like- 
wise— 

Thrtrngh  local  auctioneers. —  An  itinerant  vendor  of  goods 
is  no  less  a  peddler  though  he  makes  his  sales  through  auc- 
tioneers residing  in  the  several  places  he  visits.' 

§  1079.  Local  questions. —  Some  questions  have  arisen,  so 
local  to  particular  states,  that  a  special  consideration  of  them 
here  is  not  desirable.' 

§  1080.  Constitutional  restrictions.  —  In  general,  the  leg- 
islation discussed  in  this  chapter  is  not  violative  of  our  state 
constitutions  or  of  the  constitution  of  the  United  States.^   But 

1  Bex  V,  Turner,  4  E  &  Aid.  510;  647;  Spanish  Fork  City  «.  Mortenson 

Dean  v.  King,  4  R  <fe  Aid.  517.    See  (Utah),  24  Paa  R.  620;  In  re  Bntin, 

Allen  V.  Sparkhall,  1  K  &  Aid.  100;  28  Tex.  Ap.  804^  18  a  W.  R.  10;  Raw- 

[In  re  Wilson,  19  D.  C.  841, 12  L.  R.  Ungs  v.  Village  of  Cerro  Gordo,  82 

A.  624;  In  re  Spain,  47  Fed.  R  20Q,  IlL  Api  215;  Delisle  v.  City  of  Dan- 

14  L.  R.  A.  07.]  Tille,  86  111.  Ap.  659;  Twining  v.  City 

s  Attorney-General  v.  Tongue,  12  of  Elgin,  88  IlL  Ap.   856;  City  of 

Price,  51.  And  see  Attorney-General  Waterloo  v.  Heely,  81  IlL  Ap.  810; 

V.  Woolhouse,  1  T.  &  J.  468, 12  Price,  Emmons  v.  City  of  Lewistown,  182 

65;  a  u  Hodgdon,  41  Vt  189;  Myei^  IlL  880,  24  N.  E.  R.  58,  22  Am.  St  R. 

dock  V.  Com.,  26  Grat  988;  Gibson  540,  8  L.  R.  A.  828;  Borough  of  War- 

V.  Kauffield,  68  Pa.  &t  16a    And  see  ren  v.  Geer,  117  Pa.  St  207,  11  AtL  R 

Benjamin  v.  Andrews,  5  C.  R  (N.  a)  415;  Com.  v,  Gardner,  188  Pa.  St  284 

299;   [KeUer  v.  S.  (Ala.X  26   a  R.  19  AtL  R.  550,  19  Am.  St  R  645,  7 

82a    So  even  if  the  sale  is  made  L.  R.  A.  666i] 

under  the  guise  of  a  lease.    Com.  i;^       ^Biddle  v.  Com.,  18  a  &  R.  405; 

Harmel,  166  Pa.  St  89,  80  AtL  R.  Wynne  v.  Wright,  1  Dev.  &  Bat  19; 

1086,  27  L.  R.  A.  888.]  Beall  v.  a,  4  Blackf.  107;  Ex  parte 

sWolfv.  Clark,  2  Watts,  298;  Page  Robinson,  12  Nev.  268,  [28  Am.  R. 

V.  a,  6  Ma  205;  Hirschfelder  v.  a,  18  794;]  Seymour  v.  a,  51  Ala.  52;  a  v. 

Ala.  112;  Colson  v.  a,  7  Blackl  590;  Norris,  78  N.  C  448;  Howe  Machine 

Foster  v.  Dow,  29  M&  442;  Mabry  v.  Ca  v.  Cage,  9  Baxt  518;  Com.  v. 

BuUock,  7  Dana,  887;  Jones  v»  Berry,  Ober,  12  Cush.  49a    Contra,  S.  v, 

88  N.  H.  209;  [Openshaw  u  Oakley,  North,  27  Mo.  464    See  Hart  v.  Wil- 

16  Cox,  C.  a  671;  Woolwich  Local  letts,  62  Pa.  St  15;  Speer  v.  Com.,  28 

Board  v.  Gardiner,  18  Cox,  a  Q  178;  Grat  985,  [14  Am.  R  164;]   Noyes 

P.  V.  Sawyer,  106  Mich.  428,  64  N.  W.  r.  S.,  46  Wia  250,  [82  Aol  R  710; 

R  888;  a  t?.  Montgomery,  92  Ma  438,  Toronto  Corp.  v.  Virgo,  73  Law  T. 

43  AtL  R  13;  City  of  South  Bend  v.  449;  In  re  Butin,  28  Tex.  Ap.  804, 18 

Martin,  142  Ind.  80.  41  N.  E.  R  315,  a  W.  R  10;  a  v.  Harrington,  68  Vt 

29  L.  R  A.  531;  a  v.  Coop,  52  a  C.  622,  85  AtL  R  515,  84  L.  R  A.  100;  a 

508,  80  a  E.  R  609,  41  L.  R  A.  501;  v.  Redmon,  48  Minn.  250,  45  N.  W.  R 

Town  of  State  Centre  v.  Barenstein,  282;  Ex  parte  Hanson,  28  Fed.  R 

66  Iowa,  249,  23  N.  W.  R  652;  Com.  127;  Ex  parte  Heyleman,  92  CaL  492, 

V.  Newhall,  164  Ma6&  838,  41  N.  R  R  28  Pac.  R  675;  Brooks  v.  Mangan,  86 
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the  latter  famishes  some  restrictions ;  and  some  things,  once 
deemed  by  the  state  courts  permissible  under  it,  haYe  been  ad- 
judged by  the  supreme  court  of  the  United  States,  the  tribunal 
of  the  last  resort,  not  to  be.  Like  the  statutes  restraining 
liquor-selling,^  these  upon  peddling  cannot  be  made  to  inter- 
fere with  the  Yending  of  imports  in  the  original  packages,^  or 
with  any  other  rights  under  the  constitution  and  laws  of  the 
United  States.'  Nor,  though  congress  has  not  exercised  its 
constitutional  power  to  regulate  commerce  between  the  states, 
can  they  fetter  it.  Therefore  they  cannot  discriminate  against 
goods  which  are  the  growth,  product  or  manufacture  of  other 
states, —  or,  probably,  imported  goods  whereon  duties  have 
been  paid, —  by  requiring  a  license  to  peddle  or  otherwise  Yend 
them,  while  none,  or  one  at  a  less  price,  is  exacted  for  selling 
in  the  same  way  what  is  grown  or  made  in  the  state.^  In 
Louisiana  a  statute  required  a  license  tax  of  ^all  traYeling 
agents  from  other  states^  offering  any  species  of  merchandise 
for  sale  or  selling  the  same,"  not  including  therein  the  people  of 
the  state ;  and  this  was  by  the  state  court  held  to  Yiolate  the 
proYision  of  the  constitution  of  the  United  States,'  that "  the  citi- 
zens of  each  state  shall  be  entitled  to  all  priYileges  and  immu- 
nities of  citizens  in  the  seYcral  states."  •  Apparently  more  or 
less  in  contradiction  of  this  are  Yarious  adjudications  in  other 
states.^  But,  if  we  should  assume  the  Louisiana  court  to  be 
wrong  in  attributing  this  consequence  to  this  particular  pro- 
Yision while  thus  standing  alone,  we  might  still  inquire  whether 
it  does  not  result  from  it  and  the  clause  of  the  fourteenth 
amendment  combined,  that  ''no  state  shall  make  or  enforce 

Mioh.  676,  49  N.  W.  R  683;  Borough  Virginia,  108  U.  a  8i4;  MobUev.  Kim- 

of  Sayre  v,  Phillipe,  148  Pa.  St  482,  ball,  102  XJ.  &  691;  Tiernan  v.  Rinker, 

24  Atl.  R  76,  83  Am.  St  R  842, 16  L.  102  U.  S.  123;  a  v,  MoGinnia, 87  Ark. 

R  A.  49;  Borough  of  Shamokin  v.  862;  a  v.  Browning,  62  Ma  691;  Van 

Flannigan,  156  Pa.  St  43,  26  AtL  R  Buren  v.  Downing,  41  Wis.  12a   And 

78a]  see  ante,  §  990&;  Guy  v.  Baltimore, 

I  Ante,  g  99a  100  U.  a  434.    [See  also  Village  of 

sp.  V.  Moring,  47  Barb.  642;  Ck)ok  Braoevillev.  Doherty,  80  UL  Ap.  64&] 

V.  Pennsylvania,  97  U.  a  56a    See  «  Const  XJ.  a,  art  4»  §  a 

Woodruff  u  Farham,  8  Wall  12a  •  McQuire  u  Parker,  32  La.  An.  83a 

'S.  V.  Butler,  3  Lea.  222.  7  Davis  v.  Dashiel,  Phillips  (N.  0,  j, 

« Welton  V.  a,  91  IT.  a  275  (revere-  114;  Mork  v.  Com.,  6  Bush,  397;  Ward 

ing  a  V,  Welton,  55  Ma  288);  Hall  v.  v.  a,  81  Md.  279;  [1  Am.  R  50;]  Com. 

De  Cuir,  95  tJ.  a  485,  490;  Webber  v.  v.  Smith,  6  Bush,  80& 
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any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States."  To  burden  a  ^'  citizen  of  the 
United  States  "  with  a  tax  not  imposed  on  the  citizens  of  the 
state  would  seem,  in  reason,  to  abridge  his  ^^  privileges "  and 
*' immunities."* 

IL  The  Pbooedukb. 

§1081.  Indictment. —  The  terms  of  our  statutes  against 
hawking  and  peddling  so  vary  as  to  render  difficult  the  laying 
down  of  rules  for  the  indictment,  beyond  the  general  ones  which 
govern  all  indictments  on  statutes.'  A  few  questions,  hitherto 
considered,  are  — 

§  1062.  As  hawker  and  peddler. —  Under  a  statute  making 
it  an  offense  for  a  peddler,  etc.,  to  go  about  without  license 
^^  exposing  to  sale  any  goods,"  an  allegation  that,  at  a  time  and 
place  mentioned,  the  defendant  was  a  peddler,  etc.,  and  then 
and  there  went  about  exposing  to  sale  goods,  etc.,  and  then  and 
there  sold  a  specified  article,  was  held  to  be  inadequate,  be- 
cause not  charging  that  he  sold  the  article  as,  or  while  going 
about  as,  such  peddler.'    Now, — 

§  1063.  In  reason^ —  this  decision  is  wrong ;  because  the  stat- 
ute did  not  make  a  selling  an  element  in  the  offense,  so  that 
the  allegation  of  it  was  mere  surplusage;  and  because,  if  it  did, 
to  say  that  the  defendant  was  a  peddler  and  sold  was  to  charge 
him  with  selling  as  peddler.    Again, — 

§  1064.  How  speelflc  as  to  act  of  sale. —  Under  a  statute  the 
terms  whereof  do  not  appear  in  the  report,  but  it  contained  the 
word  ^  business,"  an  indictment  was  sustained  which  charged 
that,  at  a  time  and  place  named,  the  defendant  *^  was  engaged 
in  the  business  of  hawking  and  peddling,  and,  being  so  engaged, 
he  then  and  there  pursued  the  business  of  hawking  and  peddling 
in  one  wagon,"  etc. ;  not  further  particularizing  the  peddling, 

lAnd  compare  withGuyu  Balti-  206,  73  N.  W.  R  67,  65  Am.  St R. 566, 

more,  100  U.  S.  4S4;  Ldverpool  Ins.  88  Ia  R  A.  677.  But  see  a  ix  Conlon, 

Ca  V.  Massachusetts,  10  Wall  566;  65  Ck)Dn.  47S,  83  AtL  R  519,  48  Am. 

San  Mateo  v.  Southern  Faoiac  R  R  St  R  227,  81  L.  R  A.  55.] 

Ox  (Railroad  Tto  Gases),  Sept  25,  sCrim.  Pra,  I,  §§  508-642. 

1882)  \>j  Judges  Field  and  Sawyer,  18  '  Ck>m.  v.  Bruckheimer,  14  Gray,  29; 

Fed.  R  722;  [a  u  Wagener,69  Minn.  [Hays  i;^  Com.  (Ky.),  55  a  W.  R  425.] 
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or  specifying  any  sale.  Said  Goldthwaite,  J.:  "The  term 
'  basin  ess,'  as  employed  in  the  statute,  being  continuons  in  its 
character,  not  necessarily  implying  a  single  act  or  any  number  of 
acts,  forms  an  exception  to  the  general  rule,  and  falls  within 
the  principle  applicable  to  barratry  and  some  other  offenses, 
that,  where  the  charge  is  of  a  complicated  nature,  consistmg  of 
a  repetition  of  acts,  or  where  the  offense  includes  a  continuation 
of  acts,  it  is  unnecessary  to  set  them  out  in  the  indictment."  ^ 
For  this  doctrine  there  are  analogies  in  the  rulings  respecting 
the  form  of  the  indictment  for  being,  an  unlicensed  common 
seller  of  intoxicating  liquors.'    But, — 

§  1066  •  Inadequate. — Under  another  statute  it  was  ad- 
judged insufficient  to  say  that,  at  a  specified  time  and  place,  the 
defendant  "  did  sell  and  expose  to  sale  divers  goods,  wares  and 
merchandise,"  he  "  then  and  there  being  a  peddler,  and  not 
having  obtained  a  lawful  license  for  that  purpose."  An  accused 
person  "  should,"  said  the  court,  "be  so  definitely  charged  that 
he  may  know  how  to  shape  his  defense."  ■  Here,  it  is  per- 
ceived, individual  sales,  in  distinction  from  a  business,  are  the 
gravamen  of  the  accusation,  and  they  are  not  specifically  set 
out.    Again, — 

§  1086.  Averment  of  business. —  Under  a  statute  not  given 
in  the  report,  it  was  held  inadequate  to  charge,  says  the  re- 
porter, that  the  defendant,  "  not  having  any  license  or  author- 
ity to  vend  clocks  within  the  county  of  Wayne,  did,  in  that 
county,  unlawfully  sell  and  vend  to  a  certain  person  three  brass 
clocks,  for  the  sum  of  $20  each,  whereby  the  revenue  of  the 
county  was  diminished  and  defrauded."  The  court  deemed 
that  the  offense  consisted,  not  in  making  a  single  unlicensed 
sale,  but  in  being  employed  in  the  selling,  and  this  was  not 
charged.* 

§  1087*  On  the  whole^ — while  these  illustrations  will  be 
helpful,  the  main  reliance  of  the  pleader,  under  statutes  so  di- 
verse as  those  on  the  present  subject,  will  be  upon  the  general 
principles  of  the  art. 

■ 

iSteme  «.  a,  20  Ala.  4a  «  Aloott  «l  a,  8  Blackf.  6;  [a  v. 

3  Coxa  V,  Pray,  18  Pick.  859.  Foster  (R  L),  48  Ail.  R.  66;  Com.  t\ 

s  a  DL  Powell,  10  Rich.  878,  874;    Heokinger  (Ky.),  4d  a  W.  &  101.] 
[Keller  u  a  (Ala.),  26  a  W.  R.  82a] 
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§  1068.  Negatiying. —  The  indictment  mnst  negative  that 
there  was  a  license.^ 

Other  pointSj —  not  of  mnch  general  interest,  appear  in  the 
cases  cited  in  the  note.' 

i;Maj  «.  a,  9  A1&  107;  [&.  ix  Mobt-  7  Humph.  86;  Com.  v. Samuel,  2Piok. 

gomeT7,02  Me.  18, 48  AtL  B.  18;  HaU  108;  Com.  ix  Dudley,  8  Met  (Kj.) 

v.  a,  89  Fla.  687,  28  a  R.  lia]  221;  a  v.  HiiBch,  45  Ma  429;  a  v. 

'Higbj  V,  P.,  4  Scam.  186;  Mer*  Ridieson,  45  Ma  676;  OampbeU  v, 

riam  ix  Langdoii.10  Com:L460;  Hirsob-  Thompeon,  16  Me^  117;  [Shifl  v.  a,  8i 

felderua,18Ala.ll2;auSpriiikle,  Ala.  464^  4  a  B.  4m] 
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CHAPTER  LX. 

FUBTHEB  OF  UNLIGENBED  BUSINESa 

§  10691  Introductioii. 

1090-10021  Dealing  aa  merofaaixt 

1008-1097.  In  yiolation  of  pablio  ordai; 

109&  In  breach  of  zeTenue  lawa. 

§  1069.  Already, — in  the  last  five  chapters,  and  in  those  on 
gaming  and  lotteries,  the  leading  principles  relating  to  unli- 
censed business  have  been  brought  to  view.    Still, — 

Bere. — There  being  other  occupations  the  conducting  whereof 
without  a  license  is  by  statutes  made  punishable,  we  shall  in 
this  chapter  call  to  mind  some  of  them,  cite  the  principal  cases, 
and  add  such  explanations  as  seem  desirable. 

Olasaificatian — {Order  of  society  —  Revenue).  —  No  attempt 
at  precision  in  the  classification  of  these  statutes  will  be  made. 
For  mere  convenience  we  shall  distinguish  between  those  the 
principal.object  whereof  is  the  good  order  of  society,  and  those 
whose  chief  aim  is  revenue.  But  the  double  motive — neither 
alone  —  has  prompted  the  enactment  of  many  of  them ;  so  that 
this  division  is  unscientific  and  largely  arbitrary.  For  conven- 
ience, then, — 

How  chapter  divided. — We  shall  consider,  I.  Dealing  as  a 
merchant  without  license;  U.  Unlicensed  business  violative  of 
public  order;  III.  Unlicensed  business  in  breach  of  the  rev- 
enue laws. 

L  Dealing  ab  ▲  Mebohant  WrrHour  Liceitsb. 

§  1090.  Statute— (''Dear'  — ^'Merchant**— '^Merchan- 
dise '')• —  A  statute  in  Missouri,  and  in  one  or  more  of  the  other 
states,  makes  punishable  any  person  who,  individually  or  as  a 
partner,  '^  shall  deal  as  a  merchant  without  a  license."  And 
the  Missouri  statute  defines  a  merchant  to  be  one  ^^  who  shall 
deal  in  the  selling  of  goods,  wares  and  merchandise,  at  any 
store,  stand  or  place  occupied  for  that  purpose."  A  single  sale 
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does  not  constitute  a  dealing.^  Nor  is  one  who,  by  manufact- 
ure from  goods  which  he  keeps  on  hand,  yet  not  for  sale,  sup- 
plies articles  to  order,  a  merchant.*  The  term  "  merchandise  '* 
includes  as  well  animals  trafficked  in  as  inanimate  property.' 

Indictment —  The  indictment  must  charge  a  dealing  as  mer- 
chant; merely  to  set  out  individual  sales  is  not  enough.  Yet 
the  exact  word  ^'deal,''  though  itionght  to  be  employed,  may 
in  some  circumstances  be  dispensed  with  where  equivalents  are 
used.* 

§  1091.  Speeille  sales  and  to  whom. —  Where  the  dealing  is 
adequately  charged  in  general  terms,  it  would  seem,  on  prin- 
ciple, not  to  be  necessary  to  allege  also  specific  sales.'  Yet,  in 
cases  before  the  writer,  something  like  this  has  been  added  ta 
the  general  allegation ;  *  and  under  the  Maryland  statute  the 
names  of  the  persons  to  whom  the  sales  are  made,  it  is  held, 
must  be  given.^ 

§  1092.  Goods  changed  by  labor. —  It  was  in  Michigan  ad- 
judged immaterial  that  the  defendant  had  changed  the  goods  * 
in  form  by  expending  labor  upon  them.* 

Other  points — appear  in  cases  cited  in  the  note.' 

IL  IJklioensed  Business  Yiolativb  ov  Public  Obdbb. 

§  1098.  Constitntional — (At  common  law)«— In  the  absence 
of  statutory  restraints,  any  person  is  entitled  to  carry  on  any 
manufacture,  business,  trade  or  domestic  or  foreign  commerce 
if  he  does  not  infringe  the  rights  of  another  or  commit  a  public 

la  v.  Cox,  83  Ma  660.    And  see  > Weston ti McDowell, 20 Mich. 868; 

Porter  «.  &,  68  Ala.  66;  ante,  %  1016;  U.  a  v.  One  Sorrel  Horse,  22  Vt  666; 

[Graham  v.  a,  71  Miss.  208, 18  a  R.  [City  of  Pittsburgh  v.  Kalohthater, 

888;  a  V.  Barnes  (N.  C),  86  a  E.  R  114  Pa.  St  647,  7  AtL  R  22L] 

606;  Standford  v.  &.,  16  Tex.  Ap^  881;  *&.  v,  Cos,  supra;  8,  v.  Jacobs,  88 

City  of  Kansas  u  Vindquest,  86  Ma  Ma  879;  a  v.  Willis,  87  Ma  192. 

Ap.  684 :  Ex  parte  Mount,  66  CaL  448,  »  Ante,  g  1084 

6  Faa  R  78;  Campbell  v.  City  of  An-  *a  v.  Jacobs,  88  Ma  879;  a  v.  Wil- 

thony,  40  Kan.  662,  20  Paa  R  492;  lis,  87  Ma  192;  a  v.  Cox,  82  Ma  666^ 

Com.  V.  Teller,  144  Pa.  St  646, 22  Atl  ?  Spielman  v.  a,  27  Md.  620. 

R  922;  Com.  v,  American  Tobacco  *a  v.  Whittaker,  88  Ma  467. 

Ca,  178  Pa.  St  686,  84  AtL  R  282.]  'a  v.  Hunter,  6  Ma  860;  a  n  Mai^ 

sa  V.  Richeson,  46  Ma  67&    [But  tin,  6  Ma  861;  Tracy  v,  a,  8  Ma  1; 

see  Murray  v.  a,  11  Lea,  218;  Cool  v.  Williamson  v,  S.,  16  Ala.  481;  [Thi- 

Tho&  Potter  Sons  &  Ca,  169  Pa.  St  baut  u  Dymond,  87  La.  An.  902.J 
688,  28  Aa  R  492.] 
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nuisance.^  Bat  within  principles  already  explained,'  regulations 
such  as  we  are  now  considering  are  constitutionally  competent 
to  our  legislatures.'    And  — 

Municipal  hy-laws  —  may  and  do  more  or  less  regulate  things 
of  this  sort.^  Among  the  subjects  for  statutes  and  by-laws, 
within  our  present  sub-title,  are  — 

§  1094.  Auctioneers. —  I);  is  common,  for  the  protection  of 
the  community  against  frauds,  as  well  as  for  revenue,  to  re- 
quire auctioneers  to  act  under  license  and  not  otherwise.*  One 
who  sells  by  auction  his  own  goods  is  an  auctioneer  equally 
with  one  who  after  the  common  course  thus  sells  the  goods  of 
others.'  The  essential  principle  of  an  auction  consists  of  the 
endeavor  to  get  an  enhanced  price  for  a  thing  through  com- 
petition among  buyers.^  It  is  not  an  auction  where  no  one 
but  the  auctioneer  is  present.'  Nor  is  it  such  where  the  seller 
adheres  to  a  fixed  price,  though  he  employs  outcry  otherwise 
after  the  manner  of  an  auctioneer.'    But  he  is  an  auctioneer 

K  East  India  Ca  v.  Sandys,  Skin,  ing,  eta  Ca  «.  Chicago,  88  HI.  221, 

132,  188;  Custom's  Case,  12  Ca  88;  [80  Am.  R.  545;]    Thomas  v.  Hot 

Merchant  Adventurer's  Ca  «.  Rebow,  Springs,  84  Ark.  558,  [86  Am.  R.  24;] 

8  Mod.  126;  Rex  v,  Kilderbj,  1  Saund.  Burlington  v.  Bumgaxtner,  42  Iowa, 

811,  and  the  notea  678;  [Town  of  Mandeville  v,  Baudot^ 

^AfUe,  §§  08^996, 108a  49  La.  An.  286,  21  &  R  25a] 

'Walters  u  Duke,  81  La.  An.  668;  *St  Louis  Church  v,  Bonneval,  18 

Shepperd  v.  Sumter,  59  Ga.  686.  And  La.  An.  821;  Stone  u  S.,  12  Ma  400; 

see  Sawyer  v.  State  Board  of  Health*  Com.  tk  Hamden,  10  Piok.  482;  Clark 

126  Masa  182;  [Van  Hook  v,  Selma,  v.  Cushman,  5  Masa  605;  Hunt  v. 

70  Ala.  861,  45  Am.  R.  85;  City  of  Philadelphia,  86  Pa.  St  277;  a  ix 

Newton  v,  Atchison,  81  Kail  151,  1  Rucker,  24  Ma  657;  &  vk  Conkling, 

Paa  R,  288,  47  Aul  R.  486;  a  vi  19  Cal  501;  Georgetown  u  Baker,  2 

Wagener  (Minn.),  80  N.  W.  R.  683,  46  Cranch,  C.  a  291;  Davis  u  Com.,  8 

Lb  R.  A.  442;  F.  a  Royston  Guano  Watts,  297;  Fretwell «.  Troy,  18  Kan. 

Ca  V.  Town  of  Tarboro  (N.  C),  85  a  271;  Daly  v.  Com.,  76  Pa.  St  881; 

E.  R.  281;  Singer  Mfg.  Ca  v.  Wright,  [City  Hospital  v.  Girardey,  86  La.  An. 

97  Ga.  114.  25  a  E.  R  249, 85  L.  R  A.  605;  City  of  Mankato  u  Fowler,  83 

497;  Hanfleld  v.  City  of  Columbus  Minn.  864,  20  N.  EL  R.  861.] 

(Ga.),  84  a  E.  R.  288;  City  of  St  I^uis  •Goshen  v,  Kern,  68  Ind.  468,  [80 

V.  MoCann  (Ma),  67  a  W.  R  1016;  a  Am.  R  284;  a  v.  Withers,  8  Ohio  St 

V.  Camp  Sing,  18  Mont  128, 44  Paa  R  (N.  P.)  6a] 

616, 66  Am.  St  R  551, 82  L.  R  A.  636.]  TCrandall  v.  a,  28  Ohio  St  479; 

«uinfe,§g  18-26  ;Downhamv.  Alex-  [Village  of  Port  Jerris  u  Close,  6 

andria,  10  Wall  178;  Goshen  v.  Kern,  N.  Y.  a  211.] 

68  Ind.  468,  [80  Am.  R  284;]  Deposit  •  Campbell  «.  Swan,  48  Barh.  109, 

V.  Pitts,    18   Hun,   476;    American  118. 

Union  Express  v.  St  Joseph,  66  Ma  *  Crandall  n  a,  iuprou 
675,  [27  Am.  R  882;]  Chicago  Paok- 
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who,  contrary  to  custom,  offers  goods  at  a  price  which  he  low- 
ers till  he  finds  a  purchaser.^ 

§  1095.  Practicing  medicine. —  We  have  statutes,  in  vary- 
ing terms,  forbidding  any  one  to  practice  medicine  except 
under  a  license.* 

§  1096.  Places  of  amasement  —  are  pretty  generally  for- 
bidden to  be  opened  except  on  licensed 

§  1097.  Other  business^ — of  various  sorts,  is  in  like  manner 
regulated ;  but  nothing  further  on  this  head  seems  to  be  re- 
quired, except  a  simple  reference  to  cases.^ 

in.  IJnliobnsbd  Business  in  Bebaoh  of  the  Revenue  Laws. 

§  1096.  In  general. — Statutes  of  the  sort  now  in  contempla- 
tion are  a  competent  method  of  taxation'  sometimes  resorted 
to.  They  are  construed  and  enforced  like  the  others ;  and,  be- 
yond some  reference  to  cases,*  nothing  more  need  be  said  of 

1  Deposit  V.  Pitts,  18  Hun,  475.  a  tx  Farmer,  49  Wi&  459;  Wooddy 

'a  V.  Hale,  16  Ma  006;  EUisonix  v.  Com.,  29  Grat   887;   Norfolk  vi 

a,  6  Tex.  Api  248;  Logan  v,  a,  5  Tex.  Chamberlaine,  29  Grat  684;   P.  v, 

Ap.  806;  Antle  v.  a,  6  Tex.  Api  202;  Doty,  80  N.  T.  226;  a  v.  Hall,  78  N.  a 

Hilliard  v.  a,  7  Tex.  Ap.  69;  a  v.  252;  a  v.  Smith,  44  Tex.  443;  Ela- 

Goldman,  44  Tex.  104    For  the  prin-  berry  v.  a,  62  Ala.  8;  Com.  v.  Smith, 

oiples  which  ought  to  govern  this  6  Bush,  808;  Mork  v.  Com.,  6  Bush, 

flort  of  legislation,  see  ante^  %  988a;  897;  Slaughter  v.  Com.,  18  Grat  767; 

[a  n  Call,  121  N.  a  643,  28  a  E.  R.  Reg.  v.  Bishop,  6  Q.  a  D.  259, 14  Cox, 

4S17;  Nicholson  v.  a,  100  Ala.  182, 14  a  a  404;  [Morgan  v.  a,  64  Misa  611, 

a  R  746;  a  V.  Buswell,  40  Neb.  168,  1  a  R.  749;  Vicksburg,  etc  R.  R.  Ga 

58  N.  W.  R.  728,  24  L.  R.  A.  ea]  v.  a,  62  Miss.  105;  In  re  Wan  Yin,  22 

•Grim.  Law,  I,  §g  1147-1149;  Com.  Fed.  R.  701;  U.  a  Distilling  Ca  v. 

V,  Fox,  10  Phila.  204;  Reg.  v.  Tucker,  Chicago,  112  IR  19;  City  Council  of 

2  Q.  a  D.  417, 18  Cox,  C.  G  600;  Gill-  Camden  v.  Roberts,  55  a  G  874,  88 

man  v.  S.,  56  Ala.  248;  Garrett  v.  Mes-  a  E.  R.  456.] 

senger,  Law  R.  2  G  P.  683, 10  Cox,  >a  v.  Cohen,  84  N.  G  771;  Webber 

G  G  498;  [B.  v.  O'Hara,  86  La.  An.  v.  Com.,  88  Grat  898;  Sacramento  v. 

-94;   a  V.  Schonhausen,  87  La.  An.  Crocker,  16  Gai  119;  Cousins  v.  a,  50 

42;  Negrotto  «.  City  of  Monett,  49  Ala.ll8,[20Am.R.290;]Goldthwaite 

Ma  Ap.  286;  City  of  New  York  v,  v,  Montgomery,  50  Ala.  486;  McCask- 

Eden  Mus6e  American  Ca,  102  N.  Y.  ell  vl  a,  68  A1&  510;  fin  re  Guerero» 

4S98,  8  N.  K  R.  4a]                  '  69  CaL  88, 10  Paa  R.  261.] 

^Merritt  v.a,59  Ala.  46;  Eastman  •a  v.  Chapeau,  4  a  G.  878;  a  a 

V.  Chicago,  79  III  178;  Carter  v.  a,  Hayne,  4  a  C.  408;  a  v.  Graham,  4 

44  Ala.  29;  Sledd  v.  Com.,  19 Grat  818;  a  C.  880;  Henback  v.  a,  53  Ala.  528, 

Little  Rook  v.  Barton,  88  Ark.  486;  [25  Am.  R  650;]  Weil  v.  a,  52  Ala. 

719 


§  1098.]  OFFENSB8  MOBS  FUBBLT  STATinOBY.  [bOOK  TI. 

them  in  this  connection.    Under  authorizing  statutes  this  form 
of  tax  may  be  provided  for  by  municipal  by-law.* 

19;  Speann  a,8Tex.  Api  467;  Chttds       i  New  Iberia  v.  Hegins.  83  Ia  An. 

IX  a,  62  A1&  14;  Iberia  Pariah  v.  928;  Lafayette  u  Gammiiifl»  8  La  As. 

Chiapella,  80  La.  Ad.  1143;  Williams  87a    And  see  Tallapoosa  n.  Tarver, 

«.  Gtoignes,  80  La.  An.  1094;  Crews  21  Ala.  881;  &  n  Demarest*  8  Vroom, 

«.  a,  10  Tex.  Api  292;  Aroher  ix  a,  528;  New  Orleans  v,  Torpui,  18  La. 

9  Tex.  Api  78;  a  ei  Cbadboom,  80  An.  68;  Borc|elon  ei  Lewis*  8  L&  An. 

N.  a  479,  [80  Am.  R  94;]  Cousins  v.  472;  Camming  n  Police  Jury,  9  La. 

Com.,  19  Qrat  807;  New  York  Recti-  An.  508;  New  Orleans  vl  Emott»  10 

fying  Ca  ix  n.  a,  14  Blatch.  649;  [a  La.  An.  69;  [B3ds1^  ei  Cttj  of  Chi- 

n  City  of  Orange  (M.  J.  L.X  18  Aa  R  cagOb  124  DL  8691 18  N.  E.  &  28a] 
24a] 
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CHAPTER  LXL 

CRUELTY  TO  ANIMAIA 

§  1009L    Introdactioii.      . 
1100-llia    Law  of  the  offensa 
1114-1122L.  The  procedura 

§  1099.  How  chapter  diyided,— We  shall  consider,  L  The 
law  of  the  offense;  II.  The  procedure. 

L  Thb  Law  of  thb  Offensb. 

§  1100.  At  common  law — (Distinguished  from  malicions 
mischief). —  Cruelty  to  animals  should  not  be  confounded  with 
malicious  mischief  ^  to  such  of  them  as  have  owners.'  We  saw, 
in  ^^  Criminal  Law,"  that,  while  the  latter  is  indicta'ble  at  the 
common  law,  the  former  is  not ;  •  yet  that  if  the  cruelty  is  pub- 
licly inflicted,  it  may  be  punishable  as  a  public  nuisance;^  or, 
though  private,  it  may  be  an  element  in  some  other  indictable 
wrong.* 

§  1101.  OlTense  as  recent. —  This  statutory  offense,  in  its 
present  forms,  is  of  recent  date.    But  — 

Early  statutes. — There  were  some  inefficient  enactments 
earlier.  The  first  of  them  is  said  to  have  been  one  in  the  Mas- 
sachusetts Colony  in  1641,  providing  "  that  no  man  shall  exer- 
cise any  tyranny  or  cruelty  towards  any  brute  creatures  which 
are  usually  kept  for  the  use  of  man."*  And  probably  some- 
thing on  this  head  always  remained  among  the  statutes  of  the 
colony  and  state;  extending  also,  in  comparatively  early  times, 
to  some  of  the  others.^  The  first  English  statute,  '^  to  prevent 
the  cruel  and  improper  treatment  of  cattle,"  was  enacted  in 

1  Ante,  g§  481-449.  *a  v.  Briggs,  1  Aikens,  226;  Com. 

sa  u  Reotor,  84  Tex.  565;  Benson  u  Til  ton,  8  Met  282,  284;  Eilpatrick 

ti  a,  1  Tex  Api  a  V.  P.,  5  Denio,  277,  279. 

>  Crim.  Law,  I,  g§  594-597a.  *  Old  Colony  Laws,  p.  95. 

*  U.  a  V.  Logan,  2  Cranch,  C.  C  259;  ^  New  York,—  As  to  New  York,  see 

U.  a  r.  Jackson,  4  Cranch,  C.  Q  483;  P.  v.  Brunell,  48  How.  Pr.  485. 
U.  a  V.  MoDuell,  5  Cranch,  C.  a  891. 
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§§  1102-1104.]      0FFBK8ES  MOEB   PCBELY  STATUTORY.        [bOOK  TI. 

1822;  namely,  3  Geo.  4,  oh.  71.  It  empowered  magistrates  to 
inflict  a  penalty  on  any  person  who  "  shall  wantonly  and  cruelly 
beat,  abuse  or  ill-treat  any  horse,  mare,  gelding,  mule,  ass,  ox, 
cow,  heifer,  steer,  sheep,  or  other  cattle."  But  the  prosecution 
must  be  commenced  within  ten  days;  and,  if  the  magistrate 
deemed  it  "  frivolous  or  vexatious,"  he  was  to  order  the  com- 
plainant to  pay  the  defendant  "  any  sum  of  money,  not  exceed- 
ing the  sum  of  twenty  shillings,  as  compensation  for  the  trouble 
and  expense  to  which  said  party  may  have  been  put  by  such 
complaint."  In  1833,  3  and  4  Will.  4,  ch.  19,  §§  28,  29,  added 
some  provisions.  In  1835  all  were  superseded  by  more  ample 
ones,  constituting  5  and  6  Will.  4,  ch.  59,  in  twenty-one  sec- 
t;ions,  entitled  ^^  An  act  to  consolidate  and  amend  the  several 
laws  relating  to  the  cruel  and  improper  treatment  of  animals, 
and  the  mischiefs  arising  from  the  driving  of  cattle,  and  to 
make  other  provisions  in  regard  thereto."  This  statute  has 
constituted  a  sort  of  foundation  for  the  present  ones,  English 
and  American ;  though,  in  form,  it  is  superseded.  Succeeding 
English  statutes  are  12  and  18  Vict.,  ch.  92,  amended  by  17  and 
18  Vict,  ch.  60,  and  39  and  40  Vict.,  ch.  77. 

§  1102.  Present  enactments. —  The  present  enactments,  Eng- 
lish and  American,  are  so  far  similar  in  terms  that,  as  the 
reader  will  have  before  him  those  of  his  own  state,  it  is  not 
deemed  necessary  to  insert  their  provisions  here. 

§  1103.  Constitutional. — Their  constitutionality  has  not  been 
much  discussed  in  our  courts ;  but  there  can  be  no  doubt  that, 
in  general,  they  are  within  the  constitutional  power  of  our  leg- 
islatures. Even  as  to  one's  own  animals,  the  method  of  keep- 
ing and  using  them  is  a  proper  subject  for  legislation.^ 

§  1104*  Expositions. —  The  expositions  of  these  statutes  in- 
volve such  questions  as  — 

The  animal — {Fowls  —  Birds), —  In  some  there  are  terms 
explained  by  interpretation  clauses.*  By  12  and  18  Vict.,  oh.  92, 
§  2,  cruelty  to  "  any  animal "  is  forbidden,  and  by  §  29  **  the 
word  '  animal '  shall  be  taken  to  mean  any  horse,  mare,  geld- 
ing, bull,  ox,  cow,  heifer,  steer,  calf,  mule,  ass,  sheep,  lamb,  hog, 
pig,  sow,  goat,  dog,  cat,  or  any  other  domeetio  animoL**    But 

1  Kofleigger  v.  Mo Allister,  12  Kan.       t  Ante,  g§  H  591 
815;  Walker  v.  Special  Sessions,  4 
Hun,  441 ;  ante,  §§  989,  998,  995. 
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notwithstanding  the  restraining  influence  of  the  particular 
words,  and  the  contention  that  only  quadrupeds  were  meant 
by  the  expression  "  any  other  domestic  animal^'*  ^  it  was  held 
to  include  domestic  fowls;  and,  in  particular,  a  cock.'  So  like- 
wise, in  a  statute  imposing  duties,  the  term  ^4ive  animals"  in- 
cludes singing  birds.'  Under  the  statute  of  3  Geo.  4,  ch.  71, 
already  quoted,^  it  was  held  that  a  bull  was  not  within  the  ex- 
pression ^'  other  cattle,"  not  being  of  the  same  class  with  any 
enumerated.'  But  it  is  not  certain  that  the  construction  would 
be  so  either  in  England  or  generally  in  our  states.' 

§  1105.  One's  own. — This  offense  may  be  committed  as  well 
on  one's  own  animal  as  on  that  of  another.^ 

§  1106,  *^  Orerload.''  —  Under  many  of  these  statutes  it  is 
an  offense  to  ^'  overload  "  an  animal.  In  reason,  an  overload- 
ing consists  of  compelling  the  animal  to  bear  or  tug  at  such  a 
weight  or  draft  as  to  cause  pain  or  strain  of  muscle  not  inci- 
dent to  proper  or  necessary  work.  One  extreme  form  of  over- 
loading is  to  put  upon  a  vehicle,  which  it  is  compelled  to  en- 
deavor to  draw,  an  impossible  weight.'  By  how  much  less 
than  this  the  offense  may,  as  a  question  of  authority,  be  consti- 
tuted, the  reported  decisions  have  not  greatly  enlightened  us. 

§  1 107.  ^^  Overdrive ''  •— "  Overwork '' — <^  Deprive  of  nec- 
essary sastenance  '^  —  are  like  statutory  terms,  not  hitherto 
much  illumined  by  decision.  In  reason,  there  is  a  point  better 
indicated  by  good  sense  than  exact  definition  to  which  the 
wrong  must  be  carried  to  be  indictable ;  perhaps  the  criterion 
is  that  it  must  proceed  so  far  as  to  be  ^^  cruel."  Between 
which  point  and  the  utmost  imaginable  extreme  there  is  a  wide 
distance. 

§  1106«  ^^  Cruelly  Ill-treaty  abase^  torture.'' —  To  cut  the 
combs  of  cocks,  in  order  to  fit  them  for  cook-fighting  or  win- 
ning prizes  at  exhibitions,  thereby  inflicting  great  pain,  is,  bow- 

1  See  wi^  ^  845-24a  Whitman,  118  Maa&  458, 459;  Benson 

^Budge  V,  Parsons,  8  R  ft  a  883.  u  a,  1  Tex.  Afx  8, 10.    See  Dargan  v. 

s  Reiohe  v.  Smythe,  7  Blatoh.  285.  Davies,  3  Q.  R  D.  lia 

^AnU,  §  1101.  '  P.  ti  Tinsdale,  10  Abb.  Pr.  (N.  a) 

ft  ^^rjxiTie  Hm,  8  Car.  &  P.  2S5.  874 

8  Ante,  ^  34^248;  [S.  v.  GUes,  125  •  Ck>m.  u  Wood,  111  Mass.  408;  a  u 

Ind.l2425N.  RR159;auPruette,  Ck>mfort,   22   Mina    271;    [Com.  t^ 

4S1  Ma  Ap.  166, 1  Ma  Ap.  R  868.]  Curry,  150  Masa  500,  28  N.  R  R212l] 

^  a  v.  Avery,  44  N.  H.  892;  Com.  v. 
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ever  qaickly  done,  "to  cruelly  ill-treat,  abuse  and  torture  "  them. 
"  As,"  said  Kelly,  0.  B.,  "  it  does  not  better  fit  the  animal  for 
the  use  of  man  or  for  any  other  lawful  or  proper  purpose,  it  is 
wholly  unjustifiable,  and  is  a  criminal  act  which  comes  within 
the  statute."  ^ 

§  1 109.  ^<  Baiting,''—  It  haa  been  held  that,  if  rabbits  are  put 
into  a  field  of  three  or  four  acres  from  which  they  cannot  escape, 
and  two  dogs  are  set  upon  them  in  a  match  to  see  which  will  kill 
the  most,  this  is  not  a  "  baiting  "  of  the  rabbits.  It  is  a  hunting 
of  them.  The  term  "  baiting,"  said  Cockburn,  0.  J.,  "  is  usually 
applied  when  an  animal  is  tied  to  a  stake  or  confined  so  that  it 
cannot  escape."' 

§  1110.  ''  Sill ''  —  (''  Cruelly ''  — ''  Needlessly  ")•—  The 
mere  killing  of  an  animal  was  never  made  an  offense.  Some 
of  the  statutes  make  punishable  the  killing  of  it "  cruelly ; " 
others, "  needlessly ; " '  each  of  which  expressions  requires  some- 
thing more.^ 

§  1111.  ^^  Cockflghting '' — is  a  form  of  evil  sport  always 
deemed  in  the  law  reprehensible.^  And  it  is  cruelty  to  the 
creature,  within  some  of  the  statutes.* 

§  1 1 12.  Jastiflcation. — These  statutes  are  construed  in  accord 
with  their  spirit  and  reasons;  ^  so  as,  following  the  obvious  legis- 
lative intent,  not  to  interfere  with  the  proper  use  of  the  animal, 
and  the  higher  claims  of  human  beings  to  protection.*   ^^  Cruelty 

1  Murphy  v*  Manning,  2  Ex.  D.  807,  under  a  statute  forbidding  anj  one 

813;  [a  u  Porter,  112  N.  C.  887, 16  a  having  any  animal  in  his  custody  to 

E.  R.  915.]  knowingly  permit  it  to  be  subjected 

>  Pitts  V,  Millar,  Law  R  9  Q^  B.  880,  to  unnecessary  torture,  suffering  or 

882b  cruelty.    Com.  u  Turner,  145  Mass. 

SGrise  v.  a,  87  Ark.  456;  a  u  Bo-  296, 14  N.  E.  R  180.    But  in  Penneyl- 

gardus,  4  Ma  Ap^  215;  [Hodge  v,  S.,  vania  it  is  held  that  shooting  pig^ 

79  Tenn.  528, 47  Am.  R.  807;  Tinsley  eons  by  a  gun  olub,  where  they  are 

V.  a  (Tex.  Ap.),  22  a  W.  R.  89.]  set  loose   from  a  trap,  and  when 

4  And  see  Jones  v.  a,  9  Tex.  Api  wounded  immediately  killed,  is  not 

178;  Colam  v.  Hall,  Law  R6Q.  B.  to  wantonly  or  cruelly  ill-treat  Com. 

20a  v.  Lewis,  140  Pa.  St  261,  21  Aa  R 

^Awte,  8  859;  Com.  v,  Tilton,  8  Met  896, 11  K  R  A.  522.] 
232L  ^Ante,  §§  1019,  1020,  and  places 

*  Budge  V,  Parsons,  8  R  &  a  882;  there  referred  ta 
Clark  u  Hague,  2  Ellis  ft  K  281,  8       "Murphy  v.  Manning,  2  Ex  D.  807, 

Cox,  C.  C.  824;  Morley  V.  Qreenhalgh,  814;  Walker  u  Special  Sessions,  4 

8  R  ft  a  874    [In  Massachusetts  it  is  Hun,  441 ;  Cornelius  v.  Grant  7  Scotch 

held  that  to  let  loose  a  captive  fox  Sess.  Cas.  (4th  ser.)  Just  18. 
to  be  hunted  by  dogs  is  punishable 
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in  the  statute,"  said  the  Lord  Justice  Clerk  in  a  Scotch  case, 
"  means  cruelty  without  reason,  cruelty  in  making  one  of  the 
lower  animals  suffer  without  any  reasonable  object  or  to  an  un- 
reasonable extent."  ^  For  example,  blows  inflicted  on  a  horse  in 
training,  when  reasonable  and  not  prompted  by  evil  passion ;  • 
a  necessary  ^^  surgical  operation,  occasioning  the  most  intense 
suffering  "  to  the  animal ;  the  driving  of  "  a  horse  at  a  rate  of 
speed  most  distressing  to  the  brute,  when  the  object  is  to  save 
human  life;  "  •  the  severe  wounding  of  a  dog  to  prevent  a  boy's 
being  torn  to  pieces  by  him,* —  are  specimens  of  what  is  per- 
missible, though  not  in  terms  excepted  out  of  the  statute. 

§  1113.  Evil  intent  —  (Intoxication).— There  must  be  such 
malice  or  other  evil  intent  as  the  statute  by  its  terms  or  inter- 
pretation requires.*  But  one  is  presumed  to  intend  the  natural 
and  necessary  consequences  of  his  act.*  Kor  is  it  an  excuse  for 
him  that  he  was  drunk.^ 

IL  Thb  Pbooeduee. 

§  1114.  The  indictment  —  should,  after  the  usual  manner  of 
indictments  on  statutes,*  cover  the  statutory  terms.*  Further  as 
to  which  — 

§  1115.  *^  Beat.*'— Under  the  statutory  word  **beat,"  as  in 
the  expression  "  cruelly  beat  any  horse,"  it  is  sufficient  to  say? 
in  allegation,  that  the  defendant  ^<  did  beat "  the.  animal,  not 
specifying  more  minutely  the  beating.'*    For  the  idea  is  simple, 

^  Cornelius  u  Grant,  supra,  at  pi  14  *  Crirn.  Pro.,  I,  g  698  et  seq. 

'S.  u  Aveiy,  44  N.  H.  892;  Com.  v.  *  Com.  v.  Brooks,  9  Gray,  299;  &  v. 

Lufkin,  7  Allen,  679.  Comfort,  22  Minn.  271;  Benson  v,  S., 

*Com.  V.  Lufkin,  supra,  at  pw  682,  1  Tex.  Ap.  6;  Com.  v,  Brigham.  108 

opinion  by  Hoar,  J.  Mass.  467 ;  Com.  v.  Thornton,  1 18  Mass. 

^  ComeliuB  v.  Grant,  suprcu  467:  Com.  v.  Whitman,  118  Masa  468; 

^  Cases  cited  to  the  last  section;  Rembert  u  S.,  66  Miss.  280;  &  v.  Reo- 

S.  V.  Brocker,  82  Tex.  611;  Rembert  tor,  84  Tex.  666;  [Com.  v.  Porter,  164 

t;.  a,  66  Miss.  280;  a  v.  Rector,  84  Tex.  Masa  616, 42  N.  E.  R.  97;  a  v.  Allison. 

666;  [Grise  v.  a,  87  Ark.  466;  Mo-  90  N.  Q  788;  Rountree  v.  a,  10  Tex. 

Kinne  v.  a,  81  Ga.  164, 9  a  &  R 1091;  Ap.  110;  Rivers  v.  a,  10  Tex.  Ap.  170; 

Stephens  v.  a,  66  Miss.  829,  8  a  R.  Bur^man  v.  S.  (Tex.  Cr.  R.),  84  a  W. 

468;  a  tJ.  Soc.  P.  C.  A,,  47  N.  J.  I*  R.  Ill;  a  v.  Gould,  26  W.  Va  268:  a 

287.]  V.  Clark,  86  Me.  194,  29  Aa  R.  984.] 

6  Com.  V.  Wood,  111  Masa  408;  [a  i^Com.  v.  McClellan,  101  Mass.  84; 
V.  Hackfath,  20  Ma  Ap.  614]  Com.  t?.  Lufkin,  7  Allen,  679;  [Com. 

7  a  V.  Avery,  44  N. IL  892;  [Com.  v.  v.  Edmunds,  162  Masa  617, 89  N.  EL  R. 
Curry,  160  Masa  609, 28  N.  K  R.  2ia]  188.] 
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and  this  word  alone  adequately  particnlarizes  the  act  and  the 
instance.^    But — 

§  1116.  ^^Tortare^'* — in  the  statute,  is  less  definite;  and 
the  indictment  must  state  the  method  of  torture  and  its  effects; 
so  far,  at  least,  as  to  enable  the  court  to  see  that  it  was  of  the 
sort  and  degree  which  the  statute  is  construed  to  forbid.'  But 
the  omission  of  this  particular  is  a  formal  defect^  which,  under 
the  enactments  as  to  procedure  of  some  of  our  states,  can  be 
objected  to  only  at  an  early  stage  of  the  cause.'    Again, — 

§  1117.  ^^  Overload  "7— appears  to  have  been  deemed  of  the 
same  class,  requiring  expansions  of  the  averment  into  the  par- 
ticulars.^ And,  in  reason,  simply  to  say  that  the  defendant 
"  overloaded  "  a  designated  animal  is  not  the  sort  of  precise 
and  full  charge  to  which  he  ought  to  be  required  to  answer. 
And  — 

§  1118.  "  Overdrive,'* —  while  more  definite,  is  perhaps  not 
sufficiently  so  to  take  it  quite  out  of  the  same  rule.  But  under 
the  Minnesota  statute  it  was  adjudged  adequate  to  say  that,  at 
a  specified  time  and  place,  the  defendant  '^did  cruelly,  wilfully, 
and  with  force  and  arms,  overdrive  two  horses,  .  •  •  by 
reason  of  which  said  overdriving  the  said  two  horses  were  tort- 
ured and  tormented."  *  Here,  it  is  perceived,  there  is  greater 
precision  than  simply  to  charge  that  the  defendant,  at  the  time 
and  place,  'Mid  overdrive"  the  horses. 

§  1119«  ^^  Sill."  —  We  have  seen  that,  in  malicious  mischief, 
^*  kill,"  without  specification  of  the  manner,  will  suffice.*  But, 
in  this  offense,  it  is  otherwise  of  the  law  itself.^  And  where  the 
terms  of  the  statute  are  ^'  cruelly  kill,"  some  specification  of  the 
cruelty  would  appear,  in  reason,  to  be  required ;  though  the 
precise  question  has  probably  not  been  adjudicated.' 

1  Crim.  Pra,  I,  §§  509,  514,  617,  530,  «  P.  1^  Tinsdale,  10  AbU  Pr.  (N.  &) 

556-584,  619,  624^  625;  [8.  V.  Goes,  74  874 

Ma  592.]  A  &  u  Comfort,  28  Minn.  271.    And 

2 Id.,  §  629;  ante,  §  447;  &.  v.  Pugh,  see  S.  v.  Shenton,  22  Minn,  ail;  [8.  tx 

15  Ma  509;  Com.  v.  Whitman,  118  Haley,  52  Ma  Ap.  520.    InMassaohu- 

Mass.  458;    Com.    v,  Thornton,  118  setts  it  was  held  sufficient  to  allege 

Mass.  457:  [S.  v.  Bruner,  111  Ind.  98;  that  defendant  "did  crueUy  over- 

12  N.  E.  R.  103;  a  u  Giles,  125  Ind.  drive  a  certain  horse,"  eta   Com.  v. 

124,  25  N.  E.  R  159;  a  v.  Watkins,  Flannigan,  187  Masa  56a] 

101  N.  C.  702,  8  a  K  R  846.]  '  •  Ante,  §  446. 

s Com.  V.  Brigham,  108  Mass.  457.  ?  Ante,  §  lUa 

8  In  an  excellent  little  manual  of 
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OH.  LXI.]  CRUELTY  TO  ANIMALS.  [§§  1120-1122. 

§  1120.  The  ownership — of  the  animal,  not  being  important 
in  the  law  of  the  offense,^  need  not  be  averred.'  Yet  it  is  de- 
scriptive of  the  particalar  creature;  so  that,  if  alleged,  it  most 
be  proved  as  laid  to  avoid  a  variance.' 

§  1121.  One  offense  or  more.  —  How  many  offenses  are  con- 
stituted by  a  transaction  contrary  to  these  statutes  may  be  de- 
termined by  analogies  from  other  crimes.  If  a  man  overdrives 
or  overloads  two  horses  harnessed  together,  the  wrong  is  evi- 
dently but  one.^  Yet,  if  in  the  one  transaction  he  beats  the 
two  severally,  the  case  will,  in  reason,  be  governed  by  anal- 
ogies from  assault  and  battery,  and  from  homicide,  into  which 
we  need  not  enter.* 

§  1122.  Injunction  is  a  remedy  in  equity,  not  pertaining  to 
crime.*  One,  therefore,  cannot  have  an  injunction  against  the 
agent  of  a  society  for  preventing  cruelty  to  animals,  to  restrain 
him  from  interfering  in  the  applicant's  business.^ 

"  Forma  of  Complaints,"  issued  by  the  loss  being  entirely  immaterial,  and 

"  Massachusetts  Society  for  the  Pre-  it  is  essential  that  such  particulars 

vention  of  Cruelty  to  Animals,"  this  of  the  defendant's  act  be  averred 

question  is  treated  as  follows:  *'It  that  it  will  appear  from  the  aver- 

lias  been  held,  in  nnmerous  cases,  that  ments  of  the  oomplaint  that  the  act 

in  proceedings  under  a  statute  pun-  performed  constituted  a  crud  kill- 

ishing  the  wilful  and  mcUidous  kill-  ing."    See  Collier  v,  Q,,  4  Tex.  Ap^  12; 

ing  of  the  beast  of  another  person,  it  Darnell  v,  S^,  6  Tex.  Ap^  482;  Reid  v. 

is  unnecessary  to  set  forth  in  the  com-  S.,  8  Tex.  Afx  480. 

plaint  the  mode  of  the  killing,  and  ^  Ante,  §  llOQw 

that  the  statutory  words  alone  are  *&,v.  Brocker,  82  Tex.  611;  Benson 

suflScient    Com.  v,  Sowle,  9  Gray,  u  S.,  1  Tex.  Api  d 

304, 60  Am.  D.  289.  The  case  is  widely  *  Crim.  Pra,  I,  §  4886;  Collier  vi  S., 

different  under  a  statute  prohibiting  4  Tex.  Api  12;  Darnell  u  &,  6  Tex. 

the  erud  killing  of  any  animal    In  Ap,  482;  Rose  v,  &,  1  Tex.  Apt  400. 

the  one  case,  the  injury  resulting  to  ^  P.  u  Tinsdale,  10  Abb.  Pr.  (N.  &) 

the  owner  of  the  animal  kiUed  is  that  874;  8.  v.  Comfort,  22  Minn.  271. 

which  the  law  chiefly  regards,  viewed  *  And  see  Rex  v,  Mogg,  4  Car.  ft  P. 

in  connection  with  the  evil  mind  of  864;  S.  v.  Avery,  44  N.  EL  892;  Com.  v, 

the  offender;  and  that  injury  is  prop-  O'Brien,  107  Mass.  208.    And  consult 

erly  set  forth  in  the  very  words  of  Crim.  Law  and  Crim.  Pra 

the  statute,  the  manner  in  which  the  *  Crim.  Pra  I.  ^  1412-1417. 

offender  performed  the  prohibited  ^  Davis  v.  American  Society,  eta, 

act  being  immaterial    In  the  other  75  N.  Y.  862^  affirming  16  Abb.  Pr. 

case^  the  manner  in  which  the  act  (N.  &)  78. 
was  done  is  all-important,  the  owner's 
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CHAPTER  LXIL 

OTHER  STATUTORY  OFFENSEa 

§  llda  Introdaction. 

1124^1127.  Adulterated  milki 

1128-1182.  Proteotion  of  fish. 

1188-118&  Protection  of  gama 

1186-118a  Cattle  at  larga 

§  1123.  What  for  chapter  and  how  dlTided. — ^Having  consid- 
ered most  of  those  offenses  which  are  exclusively  or  essentially 
statutory,  we  shall  briefly  call  to  mind  the  leading  doctrines 
pertaining  to,  I.  The  selling  of  adulterated  milk;  II.  Statutes 
for  the  protection  of  fish ;  III.  Statutes  for  the  preservation  of 
game ;  lY.  Cattle  at  large. 

L  Thb  Selliko  of  Adulterated  Milk. 

§  1134.  In  general. —  The  putting  off,  upon  the  community, 
of  unwholesome  food  is  indictable  at  the  common  law.^  But, 
without  reference  to  the  unwholesomeness,  wherein  the  com- 
mon-law offense  consists,  statutes,  in  some  of  our  states,  have 
made  it  punishable  to  sell  any  sort  of  adulterated  milk.'  And 
these  statutes  are  within  the  legislative  power.'  Their  terms 
differ;  but, — 

§  1125.  Knowledge  of  adulteration. —  In  the  absence  of  spe- 
cial words  in  the  statute  it  is  not  an  affirmative  element  in  the 
offense  that  the  seller  knew  of  the  adulteration,  and  it  need  not 
be  alleged  or  proved  against  him.^  But  some  of  the  statutes  re- 

1  Grim.  Law,  I,  §§  484,  491,  66a  *  Com.  v.  Waite^  11  AUen,  264,  [87 

>  Com.  V.  Smith,  108  Maa&  444;  Com.  Amu  D.  711.] 

v.  Flannelly,  16  Gray.  195;  Phillips  u  Municipal    by-laws  —  sometimes 

Meade,  75  III  834;  Bainbridge  u  S,,  aooomplish  the  same  object    P.  v. 

80  Ohio  St  264;  [Com.  v.  Rennerson,  Mulholland,  82  N.  Y.  824»  [87  Am.  R 

148  Masa  418,  9  N.  E.  R.  761;  Com.  u  66a]    And  see  Chicago  v.  Bartee,  100 

Gordon,  158  Masa  8^  88  N.  E.  R  709;  III  67;  [Shivers  v.  Newton,  supra;  P. 

Shivers  v,  Newton,  45  N.  J.  Lk  469;  P.  v.  Cipperly,  87  Hun,  819,  reversed  in 

V.  Harris,  128  N.  Y.  70,28 N.  E.R. 817;  101  N.  Y.  684, 4  N.  K  R  107.] 

a  V.  Smyth,  14  R  L  100,  61  Am.  R  ^Com.  u  Nichols,  10  Allen,  109; 

844]  Com.  V.  Farren,  9  Allen,  489;  Com.  u 
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OH.  LXII.]         OTHES  8TATUT0BY  OFFENSES.    [§§  1126,  1127. 

quire  such  knowledge,  and  the  indictment  under  them  must  aver 
and  the  evidence  prove  it.'    Beyond  this, — 

§  1126.  Mistake  of  the  fact, —  One  or  two  of  our  courts  have 
holden  that,  where  the  statute  is  silent  concerning  the  seller's 
knowledge,  if,  however  honestly  and  after  whatever  precau- 
tions, he  is  misled  to  believe  the  milk  to  be  pure,  he  is  punish- 
able should  it  turn  out  to  be  adulterated.  Yet,  by  the  just 
doctrine,  an  unavoidable  mistake  of  the  fact,  by  one  whose 
purpose  it  is  to  obey  the  law,  relieves  him  from  legal  guilt,  the 
same  as  from  moral,  precisely  as  in  other  ciminal  cases.*  The 
question  is  sufficiently  examined  in  other  connections.' 

§1127.  Indictment  and  eyidence. —  Some  questions  have 
arisen  relating  to  the  indictment  and  evidence;  as  to  which,  a 
mere  reference  to  these  cases  will  suffice.^ 

Smith,  103  Masa  444;  a  v.  Smith,  10  dient  had  fallen  into  the  flour  with- 
R  L  268.  This  is  probably  the  cor-  out  the  knowledge  of  either  himself 
rect  doctrine;  though,  in  analogous  or  his  servant;  and  I  am  the  more 
cases,  various  statutes  which  are  si-  inclined  to  think  that  the  legislature 
lent  as  to  the  criminal  intent  are  had  not  this  intention,  because  the 
construed  to  require  it  as  an  afiRrma-  name  of  the  master  who  has  been 
tive  element  in  the  offense;  when,  con  vie  ted  under  the  act  is  to  be  made 
of  course,  it  must  be  alleged  and  public  in  order  that  persons  may  be 
proved  Grim.  Pra,  I,  g  522.  warned  against  dealing  at  a  shop 
Thus,  Aiam  in  bread.— Almost  where  something  wrong  has  been 
precisely  in  accordance  with  the  done,  either  by  the  servant  or  his 
forms  of  our  leading  statutes  against  employer."  Gore  v,  James,  Law  R. 
seUing  adulterated  milk,  the  English  7  Q.  &  185,  18a  Yet  the  just  doo- 
statute  of  6  &  7  WilL  4,  oh.  87,  made  trine  as  to  mistaking  the  fact,  ex- 
it an  offense  for  a  **  baker  or  other  plained  in  the  next  section  of  the 
person "  making  "  bread  for  sale/'  text,  would  seem  to  satisfy  this  rea- 
to  "use  any  mixture,"  eta,  and  pro-  soning. 

vided   for  the   publication   of  the  ^Com.  v.  Smith  (the  Mas&  case), 

names  of  convicted  offenders.    And  supra;  Bainbridge  u  S.,  80  Ohio  St. 

it  was  held  that  on  a  simple  allega-  264;  Phillips  v.  Meade,  75  lU.  834; 

tion,  in  the  terms  of  the  statute,  of  Com.  v.  Flannelly,    15   Gray,    195; 

mixing  alum  in  bread,  and  proof  of  [Com.  v,  Evans,  182  Mass.  11;  Com. 

the  fact  and  no  affirmative  evidence  v.  Warren,  160  Mass.  588,  86  N.  R  R 

of  gailty  knowledge,  a  conviction  808;  P.  v,  Sohaeffer,  41  Hun,  28;  P.  v. 

could  not  be  sustained.    Said  Han-  Cipperly,  supra;  P.  v.  West,  106  N.  Y. 

nan,  J.:  **The  provisions  of  the  act  293, 12  N.  R  R  610;  P.  v.  Kibler,  106 

cast  great  responsibility  on  a  master  N.  Y.  821, 12  N.  R  R  795;  P.  v.  Eddy, 

baker;  but  I  cannot  think  it  to  have  59  Hun,  615,  12  N.  Y.  Supp.  62a] 

been  the  intention  of  the  legislature  *  Crim.  Law,  I,  §  80da,  note,  par.  22. 

that  he  should  be  liable  to  a  penalty  >  lb.,  §§  801-810  and  the  long  note 

for  anything  that  occurs  by  accident  at  §  803a;  ante,  §g  596a,  5966,  681a- 

If  this  were  so,  the  master  might  be  632a,  663-665,  729,  819,  825,  102a 

punished  when  some  foreign  ingre-  *  Com.  v,  Luscomb,  180  Mas&  42; 
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§  1128.]  OFFENSES  MOSE  PUBELY    BTATUTOBY.  [bOOK  VU 

IL  Statutes  fob  the  Peotbction  of  Fish. 

§  1128.  Common-law  right  of  Ashing. —  A  fall  explanation 
of  the  common-law  right  of  fishing  in  the  waters  would  occupy 
considerable  space.  But  for  the  purposes  of  the  present  dis- 
cussion it  is  sufficient  to  say  that,  in  the  absence  of  anything 
to  the  contrary,  the  owners  of  the  soil  along  unnavigable 
streams  are  exclusively  entitled  to  fish  therein;  and,  where 
there  are  different  owners  of  the  opposite  banks,  the  right  of 
each  extends  to  the  center  of  the  stream.^  And  in  navigable 
waters,  whether  sea  or  river,  the  right  of  fishing  \b  prima  facie 
common  to  all  the  people.*    But, — 

DiUey  v.  P.,  4  Bradw.  52;  Lammond  105;  Marsh  t\  Colby,  89  Mioh.  628,  [8^ 

tx  Volans,   14   Hun,   263;   Com.  v.  Am.  R  480.] 

0*Dozmell,   1   AUen,   588;   Com.  v.       On  lakes.— The  rule  of  the  river 

Niohola,  10  Allen,  199;  Com.  u  Flan-  is  not  applioable  to  our  large  lakes. 

neUy,  15  Gray,  195;  Steams  t\  Ingra-  Sloan  v.  Biemiller,  84  Ohio  St  492; 

ham,  1  Thomp  ft  C.  218;  Com.  v.  [Turner  u  Hebron,  61  Conn.  175,  22 

Farren.  9  Allen,  489;  [Sanchez  i;.  &,  AtL  R.951;  Lincoln  v.  Davis,  58  Mich. 

27  Tex.  Ap.  14, 10  a  W.  R.  756;  Can-  875,  51  Am.  B.  116;  HiU  u  Bishop,  63 

tee  tt  a,  27  Tex.  Ap.  10, 10  a  W.  R  Hun,  624,  17  N.  Y.  Supp  297;  New 

757.    Cases  cited:  Com.  v.  Keenan,  Eng.  Trout  Club  ix  Mather^  68  Vt 

189  Masa  198;  Com.  v.  Bowers,  140  888.] 

Mass.  488,  5  N.  E.  R  469;  Com.  t;.  To*       '8  Kent,  Com.  413,  418;  Bagott  v. 

bias,  141  Mass.  129,  6  N.  K  R  217;  Orr,  2  R  ft  R  472;  Carter  u  Murcot, 

ConL  V.  Smith,  148  Masa  169,  9  N.  R  supra;  Fitzwalter^s  Case,  supra;  Mal- 

R  681;  Com.  v.  Spear,  148  Mass.  172,  oomson  v.  O'Dea,  10  H.  L.  Caa  598; 

9  N.  R  R  682;  Com.  v.  Lockhardt,  Parker  v.  Cutler  Mill  Dam  Ca,  20- 

144  Mass.  182,  10  N.  R  R  511;  Com.  Ma  858,  [37  Am.  D.  56;]  Preble  v. 

V.  Holt,  146  Mass.  88, 14  N.  R  R  980;  Biown,  47  Me.  284;  Coolidge  «l  Wili- 

Com.  V.  Coleman,  157  Mass.  460,  82  N.  lams,  4   Masa   140,  144;   Freary  ti. 

R  R  662;  Com.  v.  Proctor,  165  Masa  Cooke,  14  Masa  488:  Com.  v.  Chapin, 

88,  42  N.  R  R  885;  a  V.  CampbeU,  64  5  Pick.  109,  [16  Am.  D.  386;]  Yard  v. 

N.  H  402,  18  AtL  R  585;  a  v.  New-  Carman,  2  Penning.  936;  Collins  v, 

ton,  45  N.  J.  L.  469;  P.  v.  Bischoff,  14  Benbury,  5  Ire.  118,  [42  Am.  D.  155;] 

N.  Y.  a  R  581 ;  P.  tt  Bivins,  58  Hun,  &.  v.  Glen,  7  Jones  (N.  G),  821 ;  Warren 

274^  7  N.  Y.  Crim.  R  92>  6  N.  Y.  Sup.  v.  Mathews,  6  Mod.  73;  Paul  v.  Hazle- 

611;  a  V.  Groves,  15  R  L  208,  2  AtL  ton,  8  Vroom,  106;  Skinner  vi  Het- 

R  884;  Com.  v.  Howell,  146  Masa  128,  trick,  73  N.  C.  58;  Lay  u  King,  5  Day, 

15  N.  R  R  154.]  72;   Chalker  v,  Dickinson,  1  Conn. 

1 8  Kent,  Com.  411, 412, 418;  Ingram  882,  [6  Am.  D.  250:]  Trusteesof  Brook- 

V.  Threadgill,  8  Dev.  59;   Carter  v.  naven  v.  Strong,60  N.  Y.  56;  [ShiTcly 

Murcot,  4  Bur.  2162,  2164;  Adams  v.  v.  Bowlby,  152  U.  a  1;  Manchester 

Pease,  2  Conn.  481;  Waters  u  Lilley,  v.  Massachusetts,  189  U.  a  240;  Pear- 

4  Pick.  145,  [16  Am.  D.  383;]  Hooker  son  v.  Clark,  76  Me.  476;  Sellers  v. 

V.  Cummings,  20  Johna  90,  [11  Am.  Sellers.  77  Md.  148,  89  Am.  St  R  404; 

D.  249;]  Fitz waiter's  Case,  1  Mod.  Polhemus  v.  Bateman,  47  Hun  (N.  Y. V 
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on.  lxil]  othek  statutory  offenses.      [§§  1129, 1130. 

§  1129.  Obstructing  passage  —  (When  indictable). —  As,  in 

the  rivers  not  navigable,  each  owner  of  the  soil  is  entitled  to 
fish,  it  results,  at  least  as  a  question  of  principle,  and  it  is  be- 
lieved also  as  of  authority,  that  no  owner  can,  without  subject- 
ing himself  to  a  civil  suit  by  the  others,  erect  any  permanent 
obstruction  —  certainly  without  some  special  occasion  —  to  the 
passage  of  the  fish.^  Yet  such  erection,  not  being  an  injury  to 
all  the  people,  is  not  at  the  common  law  an  indictable  nui- 
sance.' But  in  a  navigable  river,  where  the  public  rights  of 
fishing  attach,  it  is  indictable  at  the  common  law.'    Now, — 

§1130.  Statutory  regulations — (Constitutional). —  Since 
it  is  constitutionally  competent  for  our  legislatures  to  regulate 
the  exercise  of  even  private  rights  and  the  use  of  private  prop- 
erty,* they  may  provide  rules  for  the  taking  of  fish  and  their 
protection  in  private  or  non-navigable  rivers ;  and,  for  special 
and  obvious  reasons,  proceed  therein  further  than  would  be 
justifiable  in  respect  of  most  other  private  interests.*  Palpably, 
the  private  fisheries  in  streams  not  navigable,  where  each  pro- 
prietor's rights  are  connected  with  those  of  every  other,  and  the 
stream  itself  flows  into  navigable  waters,  are,  though  not  public, 
semi-public.  A  fortiori^  legislation  may  properly  regulate  fish- 
ing in  the  navigable  waters.' 

366;  Rea  v.  Hampton,  101  N.  C.  51, 0  Doughty  u  Conyerse,  18  Vroom,  198; 

Am.  St  R  21;  Chambers  tx.  Church,  Tinicum  Fishing  Ca  v.  Carter,  00  Pa. 

14  R  L  878,  51  Am.  R  410;  AUen  u  8t  85,  [86  Am.  R  682;]  Bljdenburgh 

Allen,  19  R  L  114;  Morris  v.  Graham,  u  Miles,  89  Conn.  484;  Maney  v.  S.,  6 

16  Wash.  84a]  Lea,  218;  Com.  u  Weatherhead,  110 

1  Woolever  v.  Stewart,  86  Ohio  St  Mass.  175;  Lunt  u  Hunter,  16  Me.  9; 
146»  [38  Am.  R  569,]  and  the  author-  Peables  v.  Hannaford,  18  Me.  106; 
ities  cited;  Stoughton  v.  Baker,  4  Vinton  v.  Welsh,  9  Pick.  87;  [Heck- 
Mass.  532,  [3  Am.  D.  286;]  Leconfield  man  v.  Swett,  107  CaL  276,  40  P&a  R 
V.  Lonsdale,  Law  R  5  C.  P.  657.  725;  420;  P.  r.  Bridges,  142  111.  30,  31  N.  E. 
Weld  V.  Hornby,  7  East,  195;  [Parker  R  115;  a  v.  Lewis,  184  Ind.  250,  38 
n  P.,  Ill  111.  581.]  N.  E.  R  1024;  Cole  u  Eastham,  133 

sp.  r.  Piatt,  17  Johna  196,  [8  Am.  Masa  65;  P.  v.  CoUiaon,  85  Mich.  105» 

D.  882;]  Leconfield  V.  Lonsdale,  ffupro.  48  N.  W.  R  292;  P.  v,  Doztader,  75 

•Weld  r.  Hornby,  7  East,  195, 199;  Hun  (N.  Y.),  472;  Peters  r.  a,  ^ 

a  u  Franklin  Falls  Ca,  49  N.  H.  240,  Tenn.  683;  Money  v.  a,  6  Lea  (Tenn.), 

[6  AnL  R  51&]  ~  218;  Bittenhaus  v.  Johnston,  92  Wis. 

^Ante,  §  995,  and  places  there  re-  588.] 
f erred  ta  *Paul  v,  Hazleton,  8  Vroom,  106; 

^ConLU  Look,  108  Masa  452;  Stutts-  Moulton  v.  Libbey,  87  Me.  472,  [59 

man  v.  a,  57  Ind.  119;  a  v.  Boone,  30  Am.  D.  57;]  Com.  v.  Bailey,  13  Alien* 

Ind.  225;  a  V.  Snover,  13  Vroom,  841;  541;  P.  vi  Beed,  47  Barb.  28& 
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§  1131.  State  and  United  States  Jurisdiction. —  Upon  this 
subject,  diflFering  from  commerce  and  some  others,  the  jurisdic- 
tion of  the  states,  to  the  exclusion  of  the  United  States,  even 
over  the  navigable  waters  within  their  territorial  limits,*  is  com- 
plete. So  ample  is  this  doctrine,  that  a  state  may  limit  to  its  own 
citizens  the  right  of  fisliing  in  its  navigable  waters;  in  subjec- 
tion, however,  to  the  superior  rights'  of  navigation.' 

§  1133.  Concerning  the  statutes.— In  pursuance  of  these 
principles,  various  and  diverse  statutes  concerning  fish  and 
fisheries  have  been  enacted  in  the  several  states,  making  viola- 
tions of  their  regulations  penal.  But  into  their  particulars  it 
is  deemed  best  not  to  enter.  Some  of  the  cases  are  cited  in  the 
note.* 

III.  Statutes  for  the  Proteotion  of  Game. 

§  1133.  Wild  animals  and  birds^ — in  their  unreclaimed 
state,  belong  to  no  one ;  but  they,  or  their  carcasses  or  hides, 
will  be  the  property  of  him  who  kills  or  otherwise  sufficiently 

1  Crim.  Law,  I,  %  145  et  seq,;  [Lown-  189;  a  v.  Thompson,  70  Ma  196;  Com. 

des  V,  Huntingdon,  153  U.  a  1;  Heck-  «.  Vincent,  108  Mas&  441;  a  v.  Skol- 

manv.  Swett,  supra;  SoUers  v.  SoUers,  field,  68  Me.  266;  a  t;.  Ck>ttle,  70  Ma 

%upra;  P.  v.  Lowndes,  180  N.  Y.  455.]  198;  Willing  v.  Bozman*  52  Md.  44; 

s  As  to  the  limit  whereof  see  Ck>bb  a  u  Decker,  46  Conn.  241 ;  a  v.  Hooff- 

t^  Bennett,  75  Pa.  St  826,  [15  Am.  R  man,  9  Md.  28;  Lawton  v,  Steele,  152 

752;]  Lewis  u  Keeling,  lJone8(N.  C),  U.  a  188;  a  v.  Nash,  62  Conn.  47,  25 

299,  [62  Am.  D.  168.]  AtL  R  451;  Summers  u  P.,  29  IlL 

•McCreadyv.  Virginia,  94  XJ.  a  891;  Ap.  170;  Smith  v.  P.,  46  IlL  Ap.  180; 

McCready  «.    Com.,   27   Orat  985;  a  u  Haug,  95  Iowa,  418;  a  ix  Beal, 

Haney  v.  Compton,  7  Vroom,  507;  75  Me.  289;  a  r.  Adams,  78  Ma  486^ 

Corfield  v.  Coryell,  4  Wash,  a  a  7  AtL  R  267;  a  t;.  Towle,  80  Me.  849; 

871;  Dunham  u  Lamphere,  8  Gray,  14  AtL  R  195;  a  t^  Dunning,  88  Md. 

268;  [Manchester  v,  Massaohusetts,  178,  22  AtL  R  109;  Hughes  n  a,  87 

supra\  Com.  v,  Manchester,  1^2  Masa  Md.  298;  Cool  v.  Manimon,  186  Mass. 

230,25N.E.R118;Shivelyv.Bowlby,  456;  Com.  v.  Follett,  164  Mass.  477; 

152  U.  a  1.]  P.  V.  Kirsch,  67  Mich.  589,  85  N.  W. 

« Com.  V.  Perley,  180   Masa  469;  R  157;  P.  v.  Miller,  88  Mich.  888,  50 

Com.  V.  Tiffany,  119  Mass.  800;  Com.  N.  W.  R  296;  P.  v.  Deverno,  106  Mich, 

v.  Ruggles,  10  Mass.  891;  Com.  v.  621;  In  re  Zele,  107  Mich.  228;  Os- 

Weatherhead,  110  Mass.  175;  Maney  born  v.  Judge,  etc,  114  Mich.  655; 

V.  a,  6  Lea,  218;  McCready  v.  Com.,  a  v.  Mrozinski,  59  Minn.  465,  61  N. 

27  Grat  985;  Power  v.  Tazewells,  25  W.  R  560;  a  v,  Blount,  85  Ma  548; 

Orat  786;  Morgan  v.  Coul,  26  Orat  West  Pt  eta  Ca  u  a,  49  Neb.  218; 

992;  Com.  v.  Bailey,  18  Alien,  541;  P.  v.  Oillette,  58  Hun,  602,  11  N.  T. 

Stuttsman  v,  a.  57  Ind.  119;  a  v.  Sup.  461;  P.  v.  Fish,  89  Hun,  163; 

Snover,  18  Vroom,  841;  Com.  v.  Look,  [Lawton  v,  Steele,  119  N.  Y.  226;  P. 

108    Mass.  452;   Werfel  v.  Com.,  5  v.  Tanner,  128  N.  T.  416;  Hettrick  tx. 

Binn.  65;  Smith  u  Look,  108  Mass.  Page,  82  N.  a  65;  a  «.  ConnoTt  107 
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reclaims  and  possesses  them.^  Under  some  circumstances,  the 
owner  of  the  soil  whereon  an  animal  lives,  though  wild,  has  a 
sort  of  ownership  therein  before  it  is  reclaimed,*  —  a  question 
which,  with  various  others,  is  not  within  the  present  subject. 
Now, — 

§  1134.  Legislation  concerning.  —  These  creatures,  while 
wild  and  unreclaimed,  sustain  important  relations  to  the  human 
population ;  and  their  protection  or  destruction  is,  according  to 
their  natures  and  numbers,  matter  of  public  concern.  Hence 
there  has  been,  in  our  states,  various  legislation  on  the  subject ; 
and,  as  its  importance  becomes  better  understood,  the  statutes 
increase.  Some  of  the  adjudications  are  referred  to  in  a  note;^ 
but  the  topic  will  not  be  further  pursued,  except  as  to  the  — 

§  1135.  United  States  constitation. —  It  has  been  deemed, 
in  a  state  court,  not  to  be  competent  for  state  legislation  to 
prohibit  the  transportation  of  particular  animals  and  birds  out 
of  the  state ;  the  question  being  one  of  interstate  commerce,^ 

N.  a  081, 11  a  K  R.  902;  &  v,  Sturges,  dorf,  7  Lan&  462;  Aldrich  v.  Wright, 

9  Oreg.  687;  a  u  McGuire,  24  Oreg.  58  N.  H.  898,  [16  Am.  R  889;]  Ck)m. 
866,  88  Pac.  R  666;  a  €1  Tayler,  18  v.  Hall,  128  Mass.  410,  [85  Am.  R  887;] 
R  L  541;  a  v.  Stevens,  69  Vt  411;  Underwood  v.  a,  19  A1&  582;  Mag- 
a  V,  Tabell,  10  Wash.  498,  89  Pac.  R  ner  u  P.,  97  III  820;  Phelps  v.  Racey, 
101;  a  V.  Crawford,  18  Wash.  63a]  60  N.  Y.  10,  [19  Am.  R  140;]  Hart  v. 

1  Crim.  Law,  H,  §§  771-779;  2  Kent,  a,  29  Ohio  St  666;  [Ex  parte  Peter- 
Com.  848;  Buster  t;.  Newkirk,  20  son,  119  Cal.  578;  Com.  v.  England 
.Johns.  75;  Pierson  v.  Post,  8  Caines,  (Ky.)*  38  a  W.  R  492;  Dickhaut  v.  S., 
175,  [2  Am.  D.  264;]  Amory  v.  Flyn,  85  Md.  451,  60  AnL  St  R  882;  a  v. 

10  Johna  102,  [6  Am.  D.  816;]  Woolf  Bucknam,  88  M&  392,  51  Am.  St  R 
V.  Chalker,  81  Conn.  21,  [81  Am.  D.  406;  a  v.  Lynch,  89  Ma  209;  P.  v. 
175;]  Parker  v.  Mise,  27  Ala.  480,  [62  0'Neil,71  Mich.  831,  89  N.  W.  R  1; 
AnL  D.  77&]  See  Case  of  Swans,  7  a  v.  Rodman,  58  Minn.  898,  59  N.  W. 
Ca  15d;  [James  t;.  Wood,  82  Me.  176,  R  1098;  a  t;.  Chapel,  64  Minn.  180, 
19  Atl.R  160;  a  V.  Parker,  89  Ma  81.]  58  Am.  St  R  524;  Roth  v.  S.,  51 

2  Gk>ff  V.  Kilts,  15  Wend.  550;  OU-  Ohio  St  209,  46  Am.  St  R  566;  P.  v. 
let  V.  Mason,  7  Johns.  16;  Ferguson  Alden,  112  N.  Y.  117, 19  N.  E.  R  516; 
V.  MUler,  1  Cow.  243,  [18  Am.  D.  519;]  P.  v,  Fishbough,  134  N.  Y.  393,  81  N. 
Wallis  V,  Mease,  8  Binn.  546;  Church-  K  R  983;  Com.  v.  Wilkinson,  139  Pa. 
ward  V.  Studdy,  14  East,  249;  Sutton  St  298,  21  AtL  R  14;  Dickinson  v. 
V.  Moody,  5  Mod.  376,  2  Salk.  556, 1  a  (Tex.  Cr.  R),  41  a  W.  R  759.] 

Ld.  Raym.  250;  Deane  u  Clayton,  <  Railroad  v.  Husen,  95  U.  a  465. 

7  Taunt  489;  Blades  v.  Higgs,  12  [The  case  of  a  v.  Saunders,  aupra, 

C.  R  (N.  S.)  501;  [KeUogg  v.  Cain,  and  the  later  case  of  Terr.  v.  Evans, 

114  CaL  878;  Garcia  v.  Gunn,  119  2   Idaho,  634,  are   expressly  disap- 

CaL  315.]  proved  in  Geer  v,  Connecticut,  161 

» a  r.  Shannon,  36  Ohio  St  423,  U.  a  534    See  also  Ex  parte  Maier, 

[38  Am.  R  599;]  BeUows  u  Elmen-  103  CaL  479,  42  Am.  St  R  129;  Amer. 
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withia  the  ezclosive  jurisdiction  of  congress.^  But  when  they 
have  been  brought  into  the  state  from  another  state  or  country, 
and  mingled  with  the  general  property,  their  sale,  or  the  keep- 
ing of  them  for  sale,  may  be  prohibited  the  same  as  though 
captured  or  killed  in  the  state.*  The  Massachusetts  statute 
was,  not  as  a  question  of  constitutional  restraint,  but  of  inter- 
pretation, held  not  to  apply  to  such  impor\  from  another  state.' 

IV.  Cattlb  at  Labgb. 

§  1186.  In  general. —  There  are  statutes  forbidding,  or  lim- 
iting to  particular  times  and  places,  the  running  of  cattle  at 
large.* 

§  1137.  Meaning  ef<<  at  large  "— '^  Suffer,"— They  are  not 
at  large  when  the  herder  accidentally  falls  asleep.*  And  one 
does  not  "  suffer  "  an  animal  to  go  at  large,  if,  without  his  fault, 
it  escapes.*  But  these  enactments  are  hardly  within  the  strict 
domain  of  the  criminal  law.  Partly  criminal  may  be  deemed 
some  of  the — 

§1138.  Restraining  mnnicipal  by-laws. — It  is  competent 
for  the  legislature  to  authorize  cities  and  towns  to  restrict  the 
running  at  large  of  animals  within  their  respective  localities. 
And  this  is  not  unfrequently  don^.^    Within  these  by-laws, — 

§  1139.  Dog  ^^  at  large.** — A  dog,  playing  with  its  owner's 
son  on  the  owner's  premises,  is  not  "at  large;"*  but  one  is, 
while  following  its  master  through  the  public  streets  at  such  a 
distance  as  not  to  be  within  his  control.* 

Exp.  Ck)i  17.  P.,  188  UL  649, 28  Am.  St  Met  882;  McAneany  u  Jewett,  10 

R.  641,  and  P.  v.  0*Neil,  110  Mioh.  Allen,  161;  Marietta,  eta  R.  R  Ca  tu 

824]  Stephenson,  supra, 

la  V.  Saunders,  19  Kan.  127,  [27  *  Montgomery  r.  Breed,  84  Wi&  649. 

Am.  R  9a]  f  Dillard  v.  Webb,  56  Ala  468;  Fritz 

SMagner  v.  P.,  97  III  820;  Phelps  v.  First  Division,  etc  R  R  Ca,  22 

V.  Racey,  60  N.  Y.  10,  [19  Am.  R  140;]  Minn.  404;  OU  u  Rowley,  69  IlL  469; 

S.  V,  Randolph,  1  Ma  Ap.  16;  S.  v.  Grover  v.Huckins,26Mich.476;  Hig- 

Judy,  7  Ma  Ap.  624;  [Merritt  v.  P.,  ley  v,  Bunce,  10  Conn.  486, 667;  Com. 

169  UL  221;  S,  v.  Farrell,  28  Ma  Ap,  v.  Leavitt  12  Allen,  179;  Spect  n  Ai^ 

176.]  nold,  52  Cal  455;  [Brophy  v,  Hyatt, 

'Com.  V.  Hall,  128  Mass.  410,  [85  10  Cola  228, 15  Paa  R899;  Sleasman 

Am.  R  887.]  v.  Crozier,  80  Ind.  487;  Julienne  tx 

« Weir  V,  Cram,  87  Iowa,  649;  Mari-  City,  eta,  67  Miss.  84, 10  a  R  48.] 

etta,  etc.  R  R  Ca  v.  Stephenson,  24  ^  McAneany  v.  Jewett,  10  Allen, 

Ohio  St  4a  151 ;  [Nehr  v,  a,  85  Nebi  638,  68  N.  W. 

•  Thompson  v,  Corpstein,  52  CaL  R  589, 17  L.  R  A-  771.] 

'65a    Compare  with  Com.  v,  Dow,  10  *  Com.  v.  Dow,  10  Met  882. 
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Bef erenoM  «•  to  leotloiii. 

ABATED  PROCESS,  rtatate  cannot  reyiye,  180,  note. 
ABATEMENT  (see  Nuisangb), 

of  niiisanoe,  under  power  of  by-laws,  21. 

in  connection  with  other  remedies,  169, 1070,  and  note^ 
wlien  statute  gives  other  remedy,  252l 

private,  of  liquor  nuisance,  1070l 
ABATEMENT  OF  PROCEEDINGS,  effect  of,  as  to  statute  of  limitations, 

262. 
ABC  TABLE,  statute  making  pimishable,  86i  865L 
^ABDUCTION,'*  meanfaig  of  the  word,  614. 
ABDUCTION  OP  WOMEN  (see  Skduction  of  WomenX 

of  girl,  mistaking  age,  681a-682a. 

what  the  **  possession  "  of  patent,  eta,  696L 
Law  of  the  offense  of,  616-621. 
IndictTneni  and  evidence,  622-624 
ABETTOR,  ABETTING  (see  Aider;  Sxoond  Digbbk), 

meaning  of  term,  272i 

how  in  polygamy,  694;  abortion*  749;  gaming^  881;  liquor  sellings 
1029, 1046. 
ABORTION  (see  Homioidb), 

why  treated  as  statutory,  740l 
Law  of  the  offense  of,  742-750. 
The  procedure,  751-762. 

indictment,  751-759;  evidence,  760-76SL 
ABROAD,  when  statutes  bind  citizens,  141. 
ABSENCE,  proof  of  the  seven  years,  in  polygamy,  607. 
ABSURDITY,  m  statute,  avoided  by  interpretation,  82,  90,  98,  200. 
^  ABUSE,"  word,  in  carnal  abuse,  and  indictment  therefor,  487,  480L 
**A(XJEPTANCE," 

meaning  of  the  word,  888,  note. 

is  not  an  offer,  1016,  note. 
ACCESSORY  (see  Abettob;  Principal  and  Aoobbsort), 

who^  in  statutory  felony,  189. 

not  included  under  word  **  aider,"  272w 

in  child  murder,  770,  771,  775;  in  gaming,  881;  in  selling  liquor,  1029. 
ACCOMPLICE  (see  Abettor;  Aider;  Particeps  Crdonis;  Principal 

AND  AOCESSORT), 

how  as  to  confessions  of  unindicted,  in  adultery,  678. 
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Beferences  are  to  secUonfli 

ACCOMPLICE  (oontinuedX 

whether  woman  ia,  in  her  own  ahortion,  740,  760. 
why  testimony  of,  needs  confirmation,  760. 

effect  of  presence  of,  in  concealment  of  birth,  eta,  770,  771,  775u 

whether  can  be,  in  concealment  of  birth,  775;  how  in  gaming,  881. 
"ACCOUNTABLE  RECEIPT,"  meaning  of  the  words,  341,  notei 
"  ACCUSED  OF  CRIME,"  meaning  of  phrase,  in  statute,  243. 
ACCUSED  PERSONS  (see  Criminal  Defendants;  Librrai.  Interpreta- 
tion; Strict  Interpretation), 

provisions  in  favor  of,  to  be  liberally  construed,  227* 

statutes  contract  and  expand  in  favor  of,  230i 
ACCUSTOMED  RANGE, 

moving  stock  from,  is  "  theft  **  in  Tezas^  418L 

animals  on,  deemed  in  owner's  poasession,  428L 

offense  of  driving  cattle  from,  452b 
«  ACQUITTANCE,'*  meaning  of  the  word,  84a 
ACT  (see  Statutes), 

one,  may  constitute  parts  of  several  offenses,  148b 

legislative  acts  of  different  dates,  construed  together,  82;  86^  87* 

under  mistake  of  fact,  how,  see  Mistajeb  of  Fact. 

subsequent  to  adultery  charged,  how  as  evidence,  681. 
ACT  OF  CONGRESS,  precedence  of,  among  laws,  11, 1& 
ACT  OP  INCORPORATION  (see  City  Charter;  Incorporation;  Mu- 
nicipal Corporation), 

whether  a  public  statute,  405L 

whether  complaint  on  municipal  by-law  must  set  out  the,  405^  406L 
ACTION  (see  Civil  AonoN;  Qui  Tam  Action)^ 

not,  for  thing  contrary  to  statute,  254,  255^  1080, 1081. 

term,  may  include  criminal  suit  and  suit  in  equity,  350. 
"  ACTUAL  VIOLENCE,"  words,  in  statute  against  rape  and  carnal  abuse, 

494. 
"  ACTUALLY  OCCUPY,"  meaning  of  words,  in  statute,  145. 
**  ADAPTED  TO  COINING,"  meaning  of  expression.  211. 
ADDITION,  what  is  an,  to  a  building,  292,  notei 
**  ADJOINING,"  dwelling-house,  what  is,  22a 
ADJUDICATION,  how,  establishes  legal  doctrine,  125. 
"  ADMINISTER  POISON  "  (see  Supply  or  Provide), 

meaning  of,  in  attempt  to  murder,  225;  in  abortion,  747. 

with  intent,  eta,  offense  of,  746-74& 
ADMINISTRATOR, 

may  stand  for  ''executor,"  in  statute  1906. 

limitations  statute  not  run  against,  261a. 
ADMISSIONS, 

of  constitutional  existence  of  statute,  effect  of,  87a. 

of  marriage  by  defendant,  admissible  in  polygamy  cases,  610k 
ADOPTED, 

terms  and  provisions,  from  other  statutes,  how  construed,  97. 

same  from  foreign  laws,  97. 

terms  and  provisions,  etc.,  97,  note. 
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Betaranoes  an  to  aacttoM. 

ADULTERATED  MILK  (see  Sbluno  Adttlteeated  HilxV 
ADULTERATION  OF  LIQUOR» 

importanoe  of  pieyentixLg  the,  980b,  notoi 

how  the,  as  to  nnlioenaed  seUing,  1018. 
ADULTEROUS  INTENT,  proof  of,  on  indictment  for  adnlteiy,  671MM 
ADULTERY  (see  LiviNa  IK  Aduiaeey), 

oonviction  of^  on  indictment  for  sednction,  648L 

how  f omioation  differs  from,  69L 
Lawof  the  offense  of,  654r468L 

at  common  law,  mider  statutes,  654^  064a 

defined,  and  conflicting  views  as  to  what  ia^  0B4ar^6QL 

aider  at  faust,  66d. 

oonsent  of  non-ctccused  party,  6601 

what  carnal  knowledge  required,  661i 

mistakes  of  law  and^act,  6(KMNKk 

marriage^  whites  and  blacks^  attempts,  oonspiraoiesy  degree^  eta 
606-668, 
The  procedure,  66IMKK). 

indictment,  669-676;  evidence^  677-690L 
"  ADVERTISEMENT," 

sign  board  may  be  an,  of  lottery  tickets^  207. 

how  as  to^  of  foreign  lotteries,  9S9, 
«  ADVERTISING," 

lottery  tickets,  punishable  under  statutes,  9581 

how  the  indictment  for,  962a 

advice; 

as  to  divorce  and  right  to  marry,  how  in  adultery,  6621 

effect  of,  in  illegal  voting,  820,  8H  825. 
AFFIDAVIT,  not  in  form  prescribed  by  statute,  may  be  good,  255» 
AFFIRMATIVB  STATUTE, 

defined,  158;  repeals  by,  126,  note,  154-162. 

in  derogation  of  prior  law,  strictly  construed,  189a 
AFFRAY,  in  what  place,  must  be  committed,  298. 
-AFTER," 

statute  excluding  evidence  ''after,"  not  permission  of  it  before^  249a 
« AGAINST  FORM  OF  STATUTE," 

words,  rejected  as  surplusage,  161 

when,  to  be  singular  and  when  plural,  167  and  nota 

how  of  words,  in  indictment,  161 167. 

in  indictments  for  larceny  of  animals,  427. 
"AGAINST  HER  WILL," 

words,  in  definition  of  rape,  480-482L 

not,  in  indictments  for  carnal  abuse,  486L 
AGE  (see  MmoBS), 

of  estray,  not  necessary  to  be  set  out  in  indictment^  461 

whether  aver  woman's,  in  rape  and  carnal  abuse^  482^  4Bfk 

mistaking  girl's,  in  carnal  abuse,  490L 

proof  of,  in  carnal  abuse,  491. 
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AOB  (oontinaed)^ 

miBtaking  g^rl'a^  in  aeduotion,  681a»  6821 

proof  of,  in  liquor  selling,  1048a. 
'AGE  OF  CONSENT,**  meaning  of,  in  polygamy  statntes,  684 
AOENGY  (see  Pbinoipal  and  Aoent\ 

when,  can  be  delegated,  or  not,  80. 

doctrine  of;  extended  to  statutory  creationfl^  184 

f^daely  assumed,  971. 

how,  and  how  proved*  in  criminal  law,  1048L 
AGENT  (see  Clbbk;  Principal  and  Agent;  Sbbyant;  Town  Agent]^ 

of  state,  effect  of  laches  of,  108,  note^ 

f^dae  pretense  made  to^  184 

permit  from,  same  as  from  principal,  184 

meaning  of  the  word,  87L 

married  woman  may  be  an,  428. 

cannot  do  business  on  own  account,  1003L 

partner  is,  of  firm,  1004 

may  sell  liquor  under  license  to  principal,  1004  1034 

when,  incurs  g^lt  for  self  and  principal  in  liquor  selling,  1094 

how  allege  sales  of  liquor  made  by,  1045. 

proof  of  seller  of  liquor  being  the  alleged  principal's,  104QL 

corporations  criminally  liable,  when,  184  note. 
AGGRAVATIONS  OF  OFFENSE^  as  to  punishment,  171. 
AGREEMENT  (see  Contracts), 

against  statute  or  its  policy,  void,  188a,  254  1080,  I03t 

a  mere,  to  sell,  not  a  sale,  1018. 

employee  cannot  waive  limitation  of  labor,  180,  nota 
AIDER  (see  Accessory;  Acoompugb;  Second  DeorebX 

meaning  of  the  word,  27& 
AIDERS  AT  FACT, 

doctrine  of,  in  poaching,  88;  polygamy,  504;  adultery,  O80L 
ALEHOUSE  (see  Tipplino-Houbb), 

disorderly,  common-law  nuisance,  08dL 
ALIEN,  punishing,  for  voting  out  of  state,  818. 
ALIENATION,  statutes  in  restraint  of,  construed  strictly,  110. 
'*ATjV*  word,  restricted  in  meaning  by  context,  102. 
''ALL  OTHERS,"  effect  of  words,  in  statute,  246,  24& 
"ALL  PROPERTY,"  words,  limited  by  construction,  156b 
ALLEGATIONS  (see  Indiotmbnt), 

proofs  cover  so  much  of  the,  as  shows  offense,  800. 

expanding  the,  beyond  statutory  words,  042, 04& 
ALLEGIANCE  (see  Oath  of  Alleqiancb). 
ALLEY  (see  Street), 

how  as  to  statute  against  being  found  drunk  in  any,  978L 
"ALTER,"  "ALTERING"  (see  Mark  of  Animam)^ 

what  is  not  to,  in  forgery,  217. 

what  —  the  word  in  indictment,  459,  461. 
ALTERNATIVE  PROVISIONS  (see  And;  Or), 

how,  interpreted,  244;  how  pleadings  drawn  on,  244 
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ALUM  IN  BREAD, 

oonstruction  of  English  statute  against  putting^  1X26,  nota 
AMBIGUITY, 

effect  of,  in  statute,  41. 

prior  acts  cited  to  soItc,  83,  notei 
AMENDATORY  STATUTES, 

constitutional  provisions  concerning,  865,  nota 

effect  of,  as  a  repeal,  153a. 
AMERICAN  ART  UNION,  is  a  lottery,  95S. 
AMERICAN  STATUTES, 

follow  more  nearly  later  English  models  than  earlier,  1161 
AMUSEMENT  (see  Places  of  Ahxtsement), 
ANALOGOUS  OFFENSES,  not  within  limitations  statute,  90a 
ANCIENT  INTERPRETATION,  compared  with  modem,  lia 
ANCIENT  AND  MODERN,  division  of  statutes  into^  421 
"AND"  (see  Ck)NJXjNcnvB  Sentences), 

interpreting  word,  as  **  or,"  243. 

in  indictment,  for  *'  or  "  in  statute,  244,  487,  480,  701,  76a 

not  usually  proper  in  alleging  negative,  1048. 
ANIMALS  (see  Cattle;  Cruelty  to  Andials;  Estbay  Animaib;  GambV 

are  **  chattels,"  844 

larceny  of,  under  statutes,  discussed,  42(M29l 

malicious  mischief  to,  481-449. 

malice  toward  the,  and  owner,  in  malicious  mischiei^  488-487. 

term  to  designate  the,  in  indictment,  426,  440-448. 

word,  includes  fowls  and  birds,  1104 
"ANIMALS  AT  LARGE"  (see  At  Large;  Ebtrayh), 

construction  of  statute  against  permitting^  228b 
Offense  of,  as  to  cattle,  1180-118a 
ANTAGONISTIC  IN  PART,  how  provisions,  construed*  ISa 
«ANY  BANK-NOTE"  (see  Bank-note), 

words,  include  notes  of  other  states,  20S. 
<<  ANY  OTHER  PROPERTY,"  meaning  of  the  words,  34a 
'<  ANY  PERSON,"  words,  limited  by  legal  doctrine  18a 
APPEAR 

old  law  gives,  in  new  case,  87. 

constitution  combining  with  statute  may  give^  8a 

statutes  extending,  construed  liberally,  120. 

In  other  circumstances^  how,  128,  note^ 

judgment  vacated  by  an,  effect  of  repeal  of  statute^  177* 

whether  marriage  pending  an,  from  divorce,  polygamous  ML 

hearing  on,  not  deemed  part  of  ''trial,"  847a. 
APPEAL  CLAUSE,  in  statute,  concerning,  60. 
APPROPRIATION  ACT, 

effect  of,  on  salary  previously  established,  180. 

successive  appropriations  from  insufficient  funds,  156a. 
^'APPURTENANCES,"  meaning  of  the  word,  291,  note. 
ARBITRATION,  statutes  providing  for,  liberally  construed,  12a 
ARBITRATORS,  whether,  administer  oath,  187. 
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ARMS  (see  Bbas  Abmb), 

a  writing  is  nofe^  217;  what  ta%  7M. 
ABRAIGNHENT,  not  deemed  part  of  "trial*"  847ai 
ABREST  (see  Wab&ant  of  Abbbbt)* 

■tatate  and  by-law  in  confliot  as  to^  S8. 

how  statntes  providing  for,  oonstmed*  196L 

right  ot  on  Lord's  day»  196L 

breaking  to  make  an,  and  in  burglary,  compared,  890L 

trial  of  polygamous  marriage  In  plaoe  of^  587»  (HKl 

ayerring,  as  to  lawfulness,  79(1 
ABBEST  OF  JUDGMENT, 

whether  hearing  on  motion  for,  part  of  trlalt  847a. 
ARBEflTED,  having  weapon  when,  how  the  indictment^  796L 
ARSON  (see  Burn), 

jail  is  inhabited  dwelling-house  within  statutes  against^  907. 

when  plaoe  improperly  laid  as  ''clwett«fl(^hon8e,''  218. 

what;  indictment  for,  has  '^  houses"  not  ^'dweUing-housob"  277,  280l 

when  word  should  be  ^'dweUing-house"  in  statutory;  when  oommit^ 
ted  of  bam;  church  a  **  house  "  in  statutory,  280L 

what  the  burning  in,  810,  811. 

l^  what  proof  established,  272,  note^ 
ART  X7NI0N,  is  a  lottery,  955. 
ASPORTATION, 

not  an  element  in  "  theft "  in  Texas,  414 

the,  in  larceny  of  animals»  428L 
ASSAULT, 

term,  in  statute,  means  actual,  not  oonstructiye,  21(k 

whether  was  with  dangerous  weapon  is  for  jury,  820^  notSk 

to  commit  rape,  carnal  abuse,  how,  490-499. 

attempted  abortion  may  be  an  aggravated,  744L 
ASSAULT  AND  BATTEBT, 
Something  of  $t<xtiUory,  500-515L 

in  Indiana,  Texas,  etc.,  612-61& 
«  ASSES,"  included  in  the  term  ''cattle,'*  212,  449l 
ASSIONABLE,  whether  office  is,  88  and  note. 
ASSIGNEE,  of  liquor  license,  not  empowered  to  sell,  1004 
ASSISTANT  CLERK  OF  COURT,  whether,  an  officer,  271a. 
''AT,"  substitute  for  "with  "  in  allegation,  90& 
"  AT  END  OF  YEAR,"  how,  construed  in  statute,  111,  note. 
<'AT  LARGE"  (see  Andcalb  at  Labob), 

meaning  of,  as  applied  to  domestic  animals,  1187, 1189. 
"AT  LEAST,"  meaning  of,  connected  with  "days,"  110  and  note 
ATTACHED  TO  FREEHOLD,  when  what  is,  not  subject  of  larceny,  ilQL 
"ATTAINT,"  meaning  of  the  word,  84a 
ATTEMPT  (see  Homioide;  SouorrATiONX 

to  commit  statutory  crime,  indictable  at  common  law,  188L 

doctrine  of  uttering,  analogous  to,  806L 

in  rape  and  carnal  abuse,  492-499. 

to  kidnap  or  steal  heiresa»  indictable,  819L 
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ATTEMPT  (oontinued), 

to  debauch,  woman  a  witness*  628L 

whether  solicitation  to  incest  an  indictable^  780L 

at  abortion,  indictable,  744,  74& 

how  the  indictment,  752l 
ATTOBNET,  prosecating,  a  « public  officer,"  371a 
AUCTION,  AUCTIONEER* 

defibied  and  described,  1094 

whether  selling  by  auction  is  peddling,  1078L 
AUCTION  POOL,  upon  a  horse-race^  is  a  lottery,  05& 
AUDFTOB  (see  County  Auditob). 
AUTHORITY  (see  Liobnbb), 

statutory  terms  granting  an,  to  be  strictly  followed,  119i 

what  is^  on  statutory  interpretation,  104. 

allegation  and  proof  of  want  of,  1042-1044, 1051, 1088. 
''AUTHORIZED  BY  LAW,"  lottery,  meaning  of  words,  20& 
AUTREFOIS  CONVICn  (see  Sboond  JbopabdtX 
AVERMENT  (see  Nboativb  Avbbxbnts). 
AWNING,  spreading  an;  keeping  spread,  208»  nota 

B. 

BAILEES 

LoLteeniu  by,  under  stcdute,  ditcusted,  417-494 
BAILMENT, 

ayerring  the,  in  indictment,  422  and  not& 

what  constitutes  a,  428. 
**  BAmNG,"  meaning  of  word,  in  cruelty  to  animals^  1109L 
BAKERS,  by-law  as  to  licensing,  26. 
BALLOT, 

whence  right  of,  derived,  807-812. 

neglecting  to  put,  into  box  for  safe-keeping;  81& 

what,  in  election  laws,  828,  note. 
BANK  NOT  EXISTING,  what  is,  228. 
"BANK-BILL  OR  NOTE,"  meaning  of  the  phrase,  887. 
BANK-BILLS  (see  Bank-notes), 

when,  may  be  included  in  the  words  "  goods  or  chattels^*  800^  ootsk 

what  it  is  not  to  "  alter,"  217. 

statutes  to  punish  forgery  and  larceny  ot  828. 

when  not  included  under  term  "promissory  note^"  8ML 

meaning  of  the  term,  887;  not  ^^  money,"  S4tL 
BANK-CHECK,  is  an  << order,"  828;  not  ''money,'  8461 
BANKING  GAMES, 

in  classification  of  gaming,  866L 

when  statute  not  void  for  indefiniteness,  868,  nota 
BANK-NOTES  (see  Any  Bank-note;  Bakk-boxs)^ 

of  another  state,  are  such  here,  206. 

word,  in  plural,  includes  singular,  218. 

out  apart»  the  halves  sent  by  mail,  214,  note^  84(k 
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BANK-NOTES  (oontinaed), 

meaning  of  term,  8S7,  d4A,  note. 

not  sabjeots  of  laroeny  at  common  law,  344    And  aae  84SL 

are  **  valiiable  things,*'  but  not  **  lawful  money,"  346^  note. 

whether,  "money,"  874;  whether,  "goods  and  ohattels,"  844  840L 
BANKRUPT  ACT, 

the  old,  proving  exact  time  of  repeal  of,  28L 

effect  of  repeal  of,  on  prior  perjury,  188. 
BANKRUPTS  LETTERS^  detaining  from  him,  833i 
BANKRUPTCY, 

whether  discharge  in,  bars  claim  of  state,  103^ 

fiUse  swearing  in  case  of,  punishable  under  prior  statute^  DNL 
BARGE,  not  include  a  brig  or  steam-tug,  246a,  nota 
BARN, 

when,  deemed  part  of  dwelling-house,  278^  286L 

when  burning  of,  arson,  288. 

when,  may  be  broken  into^  290i 

is  an  outhouse,  291,  notei 
«BARTER»"  what,  and  distinguished  from  ''sale^'*  1014 
BASTARD  CHILD, 

construotion  of  English  statute  as  to  maintaining^  109^  not& 

relations  of,  to  natural  parents,  633. 

same  as  legitimate  child,  in  incest^  727. 

protecting  life  of,  see  Concealment  of  Bibtb. 
BASTARDY* 

in  act  concerning;  ^^  single  woman  **  includes  married,  Wku 

oonviction  of,  on  indictment  for  seduction,  649L 

evidence  of,  in  concealment  of  birth,  7801 
Oriminal,  law  and  procedure  in,  091-604 
BAT,  whether  an  '<  offensive  weapon,"  321. 
BATTERY  (see  Assault  and  BattebtX 
BAWDY-HOUSE, 

punishing  keepers  of,  by  by-law,  21* 

tent  may  be  a,  279. 

visiting,  in  proof  of  adultery,  679L 
BAY,  waters  of  a,  when  not  deemed  of  the  high  seas;  804 
«  BEACH,"  meaning  of  the  word,  305,  note. 
''BEAR  ARMS"  (see  Keep  and  Bbab  AbusX 

when  **  carry  "  a  synonym  for  "  bear,"  787. 

effect  of  words,  in  constitution,  792,  798L 
''  BEAST  "  (see  Animai^;  Cattle), 

meaning  of  the  term,  440-442. 

what  corresponding  word  to  be  employed  in  indictment^  440L 
•BEAT," 

pulling  one  to  ground  is  not  to^  him,  210. 

word,  in  indictment  for  malicious  mischief  447. 

word,  in  cruelty  to  animals,  how  allege^  1118. 
BED  AND  BOARD, 

when  diroroe  from,  renders  second  marriage  not  penal,  220,  888L 
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«*  BEER*"  meaning  of  the  word,  1007,  lOOa 

«  BEFORE,**  in  statute,  as  to  computing  time,  lia 

''  BEFORE  TRIAL,'*  meaning  of  the  words,  847a»  note. 

•"BEGIN  TO  DESTROY," 

words,  in  malicious-mischief  statute,  construed,  32& 
BENEFICIAL  AND  REASONABLE,  by-laws  must  be,  22, 25,  d& 
BENEFICIALLY,  statutes  which  operate,  construed  liberally,  1991 
BENEFIT  OF  ACCUSED,  proYisions  for,  construed  liberally,  227. 
BESTIALITY, 

delay  in  a  prosecution  for,  257,  nota 

maiming  animal  to  commit,  not  malicious  mischief,  487. 
BET  (see  GAMma;  Waoeb;  WiNNiNa  Honxt], 

what  is,  distinguished  from  wager  and  game,  870-872^  987. 

various  views  oonceminc^  870-875;  recovering,  in  civil  suit,  988L- 
BETTING  (see  Waqeb), 

statutory  offense  of,  852,  854 

distinctions  in  gaming,  as  to  whether  there  is^  or  not»  864 

gaming  as  synonymous  with,  858. 

what,  constitutes  gaming,  862;  or  not,  872L 

various  sorts  of  uzdawf  ul,  872-^5. 

with  another's  money,  88L 

when  only  the,  required  to  be  charged  in  county  of  Indictment^  924 
BETTING  ON  ELECTION, 

"in  this  state,"  includes  presidential  election,  20& 

indictable  under  statutes,  852,  934  Odd 

whether  gaming  or  not,  872. 
Law  of  the  offense  of,  988-987. 
Theprocedure,  988-949. 

indictment,  988-946;  evidence,  947-9491 
BETTING  ON  GAMES, 

indictable  under  statutes,  852,  854 
Law  and  procedure  in  offenee  of,  918-926L 
BETTING  ON  HORSE-RACE  (see  HoBS&BAOmG), 

indictable  under  statutes,  852;  further  as  to^  87SI 

how  the  indictment  for,  929. 
BETTING  "  MONEY,'*  what  is,  874 
BETTING  ON  SHOOTIN(^MATCH,  indictment  for,  98a 
"  BEYOND  SEAS," 

meaning  of  the  expression,  2616,  804  not& 

effect  of,  in  limitations  statute,  2616i 
in  polygamy  statute,  595L 
BIGAMY  (see  PoLYaAMYX 

the  term;  compared  with  polygamy,  577* 
BILL  (see  Leoiblativb  Rboord), 

how,  enacted,  44;  presenting,  to  governor  for  signature^  1091 

repeal  of^  before  enactment  complete,  151. 
"  BILL  OF  EXCHANGE  "  (see  Bills  and  NotesX 

forgery,  larceny,  eta,  of,  and  how  statutes  interpreted,  825,  826L 
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-BILL  OP  EXCHANaE"  (continued), 

meaning  of  the  term,  888L    And  see  828L 
not ''money,**  Ml 
filLLLAJtlXTABLE  (see  QAicma), 

keeping,  forbidden  by  statutes,  863. 
in  connection  with  house  where  liquors  are  sold,  878^  nola 
BILLS  AND  NOTES  (see  Bill  of  Exohakob), 
meaning  of  the  term  **  month  **  in,  1(M(,  note, 
how  the  months  computed,  llOo,  not& 
BIBTH  (see  Concralmbnt  of  Bibth). 

''BISHOP  OF  NORWICH,"  signifying,  in  statute, aU  bishops^  190^  nota 
BIHNG,  whether  injury  by,  is  a  wound,  814 
BLACK  ACTT,  what  the,  and  concerning,  481,  484 
"  BLACK  AND  WHITE  HORSES,"  meaning  of  ezpreasion,  94 
BLACKS  AND  WHITES  (see  Nbgbobs  and  Whites^ 
BLANDISHMENTS,  effect  of,  in  law  of  seduction,  64a 
BLANKS,  not  necessary  to  a  lottery,  955. 
BLIND  TIGER,  how  indictment  for,  under  statutory  words  ''like  or  simi* 

lar  kind,"  93d. 
"BLIND-HAZARD,"  table,  statute  punishing,  864 
BUNDS,  forcing  open,  when  breaking  in  burglary,  812L 
BLUDGEON,  an  "offensiye  weapon,"  321;  not  "arms^"  798^ 
BOARDING-HOUSE,  private,  not  an  inn,  297. 
BOAT,  on  a  river,  may  be  a  bawdy-house,  279l 
BODILY  HARM  (see  Gbibvoub  Bodily  Harm). 
BODY  AND  SOUL,  law  consists  of,  98,  note. 
"  BOHEA  TEA,"  meaning  of  term,  in  statute,  90l 
BOILING  WATER,  is  "destrucUve  matter,"  824 
BONDS, 

appropriation  statute  to  pay,  designated,  when  not  repealed,  166a. 

when,  may  be  included  in  the  words  "goods  or  ohattela^"  d09^notek 

not  following  statutory  form,  may  be  good,  25& 

statutes  to  punish  forgery  and  larceny  of,  826»  826L 

by  licensee  in  liquor  selling,  1000. 
"  BCK)K  OP  ACCOUNTS,"  what  is  a,  34a 
BOOKS,  what,  are  '*  materials  for  lottery,"  209. 
BOOTH,  in  f^ir  or  market,  not  a  "  dwelling-house^"  279l 
"  BOWIE-KNIFE,"  carrying,  forbid,  786;  what  "  like  "  a,  79a 
BOWLING  ALLEY,  indictable  under  statutes^  8621 
"BRAND"  OF  ANIMALS, 

offense  of  altering,  eta,  454-46L 

of  estray,  need  not  be  set  out  in  indictment,  464 

in  proof  of  ownership,  428. 

unrecorded  brand  for  what  admissible,  460,  nota 
BREACH  OF  DUTY,  defined  by  statute,  remedy  for,  18a 
••BREACH  OF  THE  PEACE." 

meaning  of  the  words,  in  statute  concerning  arrest^  196L 

houses  where^  statutory  nuisance,  1064^  not&    And  see  10681 
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BREAD,  bj-law  regnlating  weight  of,  25.^ 
'<  BREAEXNG,"  what  is  a,  290,  812,  81& 
BRIBEBY  (see  Election  Offenses), 

in  respeot  of  election,  808,  818^  843. 
**  BRIDGE,"  meaning  of  the  word;  what  a,  SOL 
BRIDGE  COMPANY,  e£Feot  of  repealing  part  of  chapter  ot  161»  nota 
BRIG,  not  included  in  the  words  wherry,  lighter,  eta,  2460,  note. 
BUFFALO,  not  included  in  term  ^^cattl^"  442L 
"BUILD"  (see  Ebbct  and  Build). 
BX7ILDING  (see  Wooden  Buildings), 

statutes  restricting  erection  ot  208,  211;  what  a»  202, 
Keeping  a,  for  iUegcU  sales  of  liquor,  1068-1070. 
^BULLION,"  meaning  of  the  word,  846,  nota 
BURDEN  OF  PROOF  (see  Pbbsumftion;  Pboof)^ 

doctrine  of,  in  polygamy,  607.  / 

as  to  the  necessity  of  an  abortion,  762l 
BURGLARY  (see  Dwelung-housb;  House), 

statutory  words  "  entering  without  breaking,"  etc,  in,  22L 

breaking  and  entering  in  different  forms  of  statutory,  284 

in  shop^  eta,  statute  construed,  221,  288,  284  24a 

attempted  felony  in  dwelling-house,  when  a  common-law,  276L 

indictment  for,  has  ^^ dwelling-house,"  not  "house,"  277. 

how  lay  place  of  offense,  278;  various  views  as  to  place^  280,  28L 

what  the  breaking  in,  200,  812  (see  Breaeino). 
BURIAL-GROUND,  construction  of  statute  forbidding  street  through,  15& 
'-BURN,"  "BURNING,"  meaning  of,  310,  81L 
BUSINESS, 

when  by-law  regulating  places  of,  good,  20,  221 

word,  meaning  of,  1016. 

how  indictment  for  pursuing  the  liquor  selling,  1080L 
Various  statutory  regulations  of  1080-1098b 
BUYING  COUNTERFEITS,  statute  against,  construed,  22& 
BY-LAWS,  MUNICIPAL  (see  Obdinance)^ 

are  laws,  lla;  precedence  of,  17a. 

how  made,  and  effect  of,  as  law^,  11,  lla,  17a^26l 

may  be  void  in  part,  26,  34 

why  the  corporation  can  make,  86. 

motives  of  makers  of,  8& 

repeal  of^  and  proceedings  under,  177. 

whether  indictment  lies  on,  403,  404  407. 
Explained  and  discussed,  18-26^ 

defined  and  described;  *< ordinary,"  148. 

how  municipal  corporation  formed;  power  to  make  bgr-lawi^  181 

incidental  and  express  power  to  make,  18-201 

wha4  commonly  permissible,  20,  2L 

requisites  of,  enumerated,  22. 

penalty;  forfeiture;  binds  whom,  221 

general  law  and,  forbidding  same  aot»  23;  same  arrest^  ML 
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BY-LAWS,  MUNICIPAL  (continued), 

second  jeopardy  under  statute  and  by-law,  84 

interpretation,  and  further  of  power  to  makeb  ^ 

holding,  Toid,  98. 
The  pleading  and  practice  under,  408-406L 
Oi^parHcular  evJbjecU;  namely, — 

gaming,  856;  drunkenness,  9786;  liquor  selling,  097;  peddling,  1078; 
other  business,  1098, 1098;  taxation,  1098;  cattle  at  large,  lisa 

incidental  and  express  power  to  make,  90,  nota 

power  to  declare  a  nuisance,  21,  notei 

reasonable  and  unreasonable,  96^  nota 

oreating  liability,  99,  notei 

roles  of  construction,  18^  note. 

0. 

CALENDAR  MONTH,  length  of  the,  105, 110& 

CALF,  is  within  the  term  "  cattle,"  49(1 

GAMP-MEETING,  what  a  disturbance  of;  911 

CAPITAL  EXECUTION,  done  at  different  time  from  that  ordered,  9S&. 

CAPITAL  PUNISHMENT  (see  Dkath), 

statutes  inflicting,  strictly  construed,  1896. 
CARDS  (see  Gaiong), 

statute  against  playing,  in  "out-house  where  people  resort,"  90L 

are  a  "  gambling  device^"  867. 

what  a  '*  device  or  substitute  for,"  869l 

dealing  the,  having  no  interest  in  profits  of  game,  88L 

indictment  for  playing  at,  proof  of  betting  at  faro^  890,  nota 
CARELESSNESS  (see  Evil  Intbnt;  Mistake  of  Fact), 

supplying  criminal  intent  in  polygamy  and  adultery,  596a,  664 

as  to  the  age  of  minor,  eta,  877, 1092L 
CARNAL  ABUSE  OF  CHILDREN  (see  Abuse), 

rejecting  "of  "  in  construction  of  statute  against^  91& 
Statutory,  diecueaed,  488-499. 
CARNAL  KNOWLEDGE, 

what  the,  in  carnal  abuse  of  children,  488,  489. 

how  allege  the^  in  adultery,  674;  how  proved,  677-^9. 

having  girl  on  premises  for,  681,  not& 
CARNAL  RAVISHMENT  (see  Carnal  Abusb;  Rape). 
"CARNALLY  KNOW,"  words,  in  indictment  for  carnal  abuser  487. 
CARRIAGE  HOUSE,  part  of  dwelling-house,  986L 
CARRIAGES  (see  By-laws), 

by-laws  ordaining  rules  as  to,  for  passenger  transportation,  eta,  9(t 
"CARRIED  AWAY"  (see  Asportation). 
CARRIER,  when,  commits  larceny  as  bailee^  494. 
**  CARRIERS," 

meaning  of  word,  in  carrying  weapons,  787. 

how  as  to  the  indictment,  795. 
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CARRYING  WEAPONS, 

against  statute^  motives  of  curiosity  not  justify,  288L 
Law  of  the  offense  of,  788-793. 

early  statute  and  common  law,  788,  784 

our  own  statutes  and  their  expositions,  785-791* 

constitutionality  of  the  statutes,  792;  79a 
The  prooedure,  794r-801.      . 

indictment,  794-798;  evidence^  799-^t 
CART-WHEEL,  not  a  "  tool,"  8ia 
CASES  (see  Dbcisions). 
**  CASTAWAY,"  meaning  of  the  word,  224 
"CASTLE,"  meaning  of  the  word,  eta,  277,  29a 
CASUS  OMISSUS^  what  is»  and  doctrine  of,  140. 
CATTLE  (see  AnhcauX 

what  comprehended  under  word,  212. 

by  what  word  desig^nata,  in  charging  larceny  ot  426;  malicious  mi»» 
chief  to,  440-44a 

unlawful  driving  of,  452,  468. 

fraudulent  marking  and  altering  marks  ot,  45^-461. 

violations  of  estray  laws,  482-164 
CATTLE  AT  LARGE,  Permitting,  discussed,  1186-11891 
CAUSE  AND  PROCURE,  in  abortion  statute,  how  the  allegation,  76a 
''CAUSING  FALSE  ENTRY,"  in  registry  of  births,  what  is,  210. 
CERTIFICATE,  not  a  license,  1000;  what^  a  **  valuable  security,"  84a 
CERTIFICATE  OF  MARRIAGE^ 

neglecting  to  file^  statute  construed,  222L 

official,  proof  of  marriage  in  polygamy,  610. 
CHAMBERS^  in  college  may  be  dwelling-house,  27a 
CHAMPAGNE  WINE,  is  "  Uquor,"  lOia 
CHAMPERTY,  not  committed  by  judicial  sale^  28a 
CHANCE  (see  Game  of  Chakcb), 

element  of  evil  in  gaming,  854^  86a 

chief  element  in  lottery,  95%  958,  96a 
CHANCE  VALUES,  dealing  in,  is  a  lottery,  96a 
CHANGE,  making,  for  seller  of  liquor,  punishable,  102a 
CHANGES,  in  game,  e£Fect  of,  86a 
CHAPTER  HEADINGS,  effect  of,  in  interpretation,  4a 
"  CHARACTER  "  (see  Pbbtioitb  Chabtb  CHARiLCTEB). 
'*  CHARGED  WITH  CRIME,"  meaning  of  phrase,  in  statute^  24a 
CHARTER  (see  iNOOBFORiiTiON;  MumoiPAii  Chabteb;  Priyatb  Gorf<^ 

RATIONS), 

of  city,  how  granted;  legislative  power  over,  la 
how  interpreted,  2a 

whether  private  act;  pleading  and  proving  40a 
not,  repealing  general  statute,  15a 
effect  of  repealing  part  of,  of  bridge  company,  161,  note. 
CHASTITY  (see  Peevious  Chaste  Charaoteb), 
evidence  as  to,  in  seduction,  648,  649,  65a 
solicitations  o(  in  evidence  of  adultery^  684 
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CHASTITY  (continued), 

eyidence  of  bad  oharacter  and  reputation  for,  admlaBiblein  adntteiy, 
679. 
"  CHATrELS,**  meaning  of  the  word,  84i  84& 
CHEAT  (see  Fausb  Pbetenbes), 

limitation  of  indictment  for,  and  oonapiraoies  to^  96Ql 

winning  hj  false  dice  a  common-law,  847. 
Statutory  erUargemenis  oft  450-494 
introduction,  450,  45L 

unlawful  driving  of  cattle,  452»  458L 

fraudulent  marking  and  altering  marks  of  cattle,  404-401* 

violations  of  estray  laws,  462-464 
CHECK,  when  a,  is  an  order,  828. 
CHECKS^  of  f^kro  bank,  whether  ''money,"  874 
**  CHILD,**  meaning  of  word,  in  concealment  of  birth,  7791 
CHILD  MURDER  (see  Concealxbnt  of  Btaan), 
CHILDREN,  carnal  abuse  of,  discussed,  483^9a 
CHIMNEY, 

part  of  dwelling-house^  281. 

entrance  through,  is  a  breaking  in  burglary,  812. 
CHLOROFORM,  inebriety  from,  not  drunkenness,  972l 
CHOSES  IN  ACTION, 

whether  **  personal  goods,"  200. 

whether  ''goods  and  chattels,"  844»  84QL 
CHX7RCH, 

when  "a  house"  other  than  "outhouse^"  ''dwelling-house^**  280L 

what  it  is  to  erect  a,  292^  note. 
CIDER, 

is  not  "vinous  liquor,"  lOlOi 

how  allege  unlicensed  sale  o(  1088L 
CITIZENSHIP,  a  forfeiture  of;  as  punishment,  8ia 
CITY,  comprehended  under  word  "town,"  2990. 
CITY  CHARTER  (see  By-laws;  Chabtbb). 
CITY  COUNCIL^  effect  of  antedated  license  from  the^  lOOL 
CITY  MARKET  (see  Bt-lawb), 

by-law  providing  for  a,  20l 
CITY  ORDINANCES  (see  Bt^jlwb]^ 

how  enforced,  404 
CIVIL  ACTION, 

subsisting  with  indictment;  no  repeal,  156^  note. 

for  private  redress,  not  bar  indietment  for  public,  170L 

effect  on,  of  repeal  of  statute,  177a. 

when  and  how,  maintainable  on  statute,  260a^258L 

when,  deemed  begun,  261. 

cannot  be  revived  after  limitations  bar,  265^ 

against  officer  of  election  for  acting  contrary  to  duty,  809L 

whether,  maintainable  for  wagers,  848,  878,  898. 

for  price  of  liquor  unlawfully  sold,  eta,  1080, 1061cb 
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CIVIL  AND  CRIMINAL  WRONG,  same  act  may  be  both,  S4 
CIVIL  DAMAGE  LAWS,  in  liquor  seUing,  lOSlcu 
UiViii  LAW,  how  terms  adopted  from  the,  construed,  97. 
dVIL  FBOGEEDINGfi^  may  be  oonourrent  with  crimina],  17a 
CIVIL  REMEDY, 

not  interfere  with  proceeding  by  indictment^  171  and  not€k 
CLAIM  OF  RIGHT, 

act  done  under,  not  punishable  though  within  statutory  words^  dSSL 

not  indictable  malicious  mischief,  4S8a. 
CLASSES  OF  PERSONS»  statutes  affecting,  are  public^  4S6 
CLASSES  OF  STATUTES  (see  Wbittbn  Lawb> 
CLAX7SE  (see  Altebnativb  Pboyisionb), 

of  statute^  what^  and  how,  Sa-M,  50,  60l 

meaning  should  be  gi^en  to  every,  SdL 

how  the  clauses  operate  together,  19S, 

when,  must  give  way  by  interpretation  to  another,  89, 126^ 

strict  and  liberal  construction  of  different  disuses  in  same  statute^ 
196. 
**  CLEAR  DAYS^"  meaning  of  the  term,  lia 
CLERGY, 

statute  taking  away,  applied  to  subsequent  statute,  1281 

droumstanoes  to  oust,  must  all  transpire  in  county,  221. 

statute  taking  away,  from  house-breaking;  interpreted,  2401 
CLERGYMAN, 

celebrating  marriage  without  consent  of  parents^  287. 

officiating;  witness  to  marriage^  OlOl 
CLERICAL  ERRORS, 

effect  of,  in  statute,  79,  215, 24a 

not  to  be  presumed,  80l 
CLERK  (see  AaBNrX 

meaning  of  the  word,  27L 

may  sell  liquor  under  employer's  license,  1004 

how  further  of  the,  and  how  proved,  in  liquor  selling,  1024, 1049i 
CLERK  OF  COURT,  whether,  a  <*  public  officer,"  271a. 
**  CLOSED,"  meaning  of,  in  statutes  against  '*  keeping  open,**  eta*  1070a. 
CLX7B, 

is  an  ''offensiye  weapon,**  82L 

decisions  relating  to  sales  by,  1018,  nota 
CXX3K,  is  an  ''animal,"  1104 
COCK-FIGHTING  (see  Gaio^gook), 

in  what  sense,  deemed  unlawful,  859. 

how,  in  law;  in  cruelty  to  animals,  1111 
(XX3KPIT,  keeping  a,  an  unlawful  game,  869,  nota 
CODIFICATIONS,  of  laws,  how  interpreted,  9a 
OOFFEE-HOUSE,  not  an  inn,  297. 
"  COHABIT,"  word,  in  statute,  how  in  allegation,  704 
COHABITATION, 

under  polygamous  marriage,  what  the  offense,  588,  589,  60SL 
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COHABITATION  (oontinued), 

not  essential  in  polygamy,  613. 

through  mistake  of  faot»  under  Toid  marriage^  668-M6b  718^  79flL 
OOIN,  whether,  '*  goods  and  chattels,"  344 
•<COIN  RESEMBLING,*'  meaning  of  words,  229i 
COINING,  possessing  any  mould,  pattern,  die,  eta,  adapted  for,  811* 
COLLAR  FOR  COINING,  whether  <<  tool  or  instrument,"  8ia 
COLLECTOR  OF  CUSTOMS,  administering  oath  by  depu^,  IdOL 
COLLECTOR  OF  TAXES,  whether,  an  •'officer,"  371a. 
COLLEGE  (see  Chambers;  Talk  CoiXEas), 
COLONIAL  STATUTE,  effect  of,  17. 

COLOR,  of  animal,  alleging,  and  Tarianoe  in  proof,  426^  448»  464 
COLOR  OF  RIGHT, 

killing  deer  under,  not  within  statute  against  deer-«tealing;  882: 
COLORABLE  ALTERATIONS,  in  games,  effect  ot,  868L 
COLT,  is  '•oaUle"  and  ••beast,"  442. 
COMBINATION,  as  giving  meaning  to  words,  08»  101, 109L 
COMBINATION  POOL,  is  a  lottery,  955. 
COMMAND,  in  statute,  directory,  255. 
COMMENCEMENT  OF  PROSECUTION,  what  is  the,  26L 
COBfMERCE, 

what  state  legislation  as  to,  void,  900,  9906, 1060, 1181, 1185. 
COMMERCIAL  MEANING,  given  to  commercial  words,  in  statute,  M. 
COMMISSIONERS  (see  Report  of  Commissionbbs). 
••  COMMIT,"  word,  in  statute  against  rape  and  oamal  abuse,  498. 
"COMMIT  ADULTERY,"  words,  in  indictment  for  adultery,  874 
COMMITMENT  (see  Wabrant  of  COMMiTiaDiT). 
COMMITTEES  (see  Rbpobtb  of  Coiooitbieb). 
COMMON  CARRIER  (see  BailebsX 
COMMON  DRUNKARD  (see  Dbunkennbibs), 

to  be^  and  be  abroad  intoxicated,  indictable  at  common  law,  968. 

statutes  making,  punishable,  970-972. 

how  the  allegation,  977-979. 

seUing  liquor  to  a,  1021, 1022, 1084a,  1048a. 
<30MM0N  GAMBLER  (see  GAMma), 

statutory  offense  of  being;  and  what  constitutes  a»  879l 
COMMON  LAW  (see  CuTTiNa  Shobt;  Dbbogation  of  Comcov  Law; 
EzTENDmax 

mingling  the,  with  statute  in  interpretation  of  the  statute^  5-8^  88^  80, 
88, 181-144. 

by-laws  must  conform  to  the,  2a 

to  be  construed  with  statute,  touchhig  same  matter,  89L 

as  preyailing  at  time  when  statute  passed,  to  be  token  inlo  ac- 

count»  88. 

requires  interpretetion,  116, 117.  ( 

oonstruction  of  statutes  strict  as  against,  119,  l(Kl  I 

now  statutes  construed  in  connection  with,  122-148.  ( 

cuttmg  Ehort  effect  of  stetute,  131.  , 
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COMMON  LAW  (continued), 

extending  effeot  of  statute,  134-157. 

statutes  abridging  and  enlarging  the,  188,  1S8<l 
taking  qualities  and  incidents  from  the,  189, 1401 
otherwise  construed  harmoniously  with  the^  141-144 

not  presumed  to  be  abrogated  by  statute^  14Sl 

remedy  by  the,  for  statutory  rights  144^  250-250& 

whether,  repealed  by  custom*  150l 

statutes  in  derogation  of,  construed  strictly,  119, 165, 189a»  1991, 

when  statute  repeals  the,  154^  note^  15&-162L 

blends  with  the  statutes,  88^  164. 

indictment  on,  or  statute,  at  election,  164 

when  conclusion  of  statutory  indictment  as  at,  sufficient,  167* 

equality  of,  with  statutes,  189a. 
COMMON-LAW  TEBMS,  in  statutes,  have  common-law  meanings,  83,  nota 
COMMON  MEANING,  statutory  terms  ordinarily  receive  their,  100-108. 
COMMON  NUISANCE  (see  Nuibancb). 
COMMON  RIGHT  (see  Debogation  of  Common  Riohi)i 
COMMON  SEAMEN,  included  in  the  word  "crew,''  209. 
COMMON  SELLER, 

of  liquor  unlicensed,  statutory  offense  of  being  a,  1018L 

conviction  o(  as  to  prosecution  for  same  single  sales,  1027. 

how  the  indictment,  1085, 1087;  evidence,  1047. 
COMMON-LAW  OFFENSE,  how  proceed  on  statute  affirming,  25a 
COMMON-LAW  PUNISHMENT,  when,  may  be  imposed,  16a 
(X)MMON-LAW  REMEDY,  statutory  right  enforced  by,  144  250-250a 
COMMON-LAW  RIGHTS,  statutes  in  derogation  of,  ho^  construed,  198L 
COMMON-LAW  TERMS^  in  statutes,  have  common-law  meanings,  96;  26a 
COMPLAINT  (see  On  Complaint), 

meaning  of  word,  242;  remedy  concurrent  with  indictment,  17a 

before  magistrate,  whether  commencement  of  prosecution,  261. 

on  municipal  by-laws,  how,  408-407. 

by  whom  made;  wife  against  husband,  688L 
COMPUTATION  OF  TIME  (see  Time), 

as  to  when  statutes  will  take  effect^  81cb 
Jit  gtatute,  rules  of,  explained,  1045-111. 

compared  with  other  writings,  1046. 

*'month,"  105;  *'year,"  106;  rule  for  numbers  of  days,  etc,  107* 

no  fractions  of  day,  108L 

•day  "—* entire  day,''  108a;  "one  day  previous,"  lOa 

«* clear  day;  **  "at  least; "  "  before; "  "  from  and  after,"  lia 

months  of  unequal  length,  llOo. 

hours,  110&;  Sunday,  llOo;  differing  words  of  statute;  subject^  lit 

how,  in  limitations  statute,  259L 

no  fractions  of  day,  108,  nota 

Sunday,  81a,  nota 
"CONCEAL,"  what  it  is  to^  769-771. 

"  CONCEALED,"*word,  as  to  carrying  weapons,  787,  788^  TWt 
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CONCEALED  WEAPONS  (see  Cakbyino  WsAFOmfV , 
CONCEALMENT,  effect  ot  on  statute  of  limitationfl^  Ma 
CONCEALMENT  OF  BIRTH, 
Law  of  the  offeme  of,  7(^77(1 

Tarious  statutes  and  oommon  law,  764-7M 

interpretations  of  statutes  and  doctrines^  761^7701 
The  proceiuret  TH-l^ 

indiotment,  777-77»a;  eyidenoe^  78a 
CONCLUSION  (see  Against  Fobm  of  'StatotbX 

of  oomplaint  on  by-law,  406i 
«  CONCUBINAGE,"  what,  in  statutes  against  seduction,  64L 
CONCUBINE, 

as  witnesQ,  618» 

woman,  not  of  three  abductors,  641,  nota 
CONCURRENT  REMEDIES, 

doctrine  of,  preventing  implied  repeal,  168<i-164 

civil,  criminal,  eta,  100, 17a 
CONDENSED  RULES,  of  interpretatiwi,  78-821 
CONDITION,  statutes  to  take  effect  upon,  vaUd,  8a  . 
CONDUCT,  proof  of,  on  issue  of  chastity,  649,  66a 

CONFESSIONS, 

in  evidence  of  adultery,  686;  of  marriage,  687;  incest,  785;  bastardy. 

780;  Uquor  selUng,  104a 
CONFISCATING  LIQUOR,  laws  for,  9885^  1056;  constitutioiia],  M^  «^, 

105a 
••CONFLICT'*  (see  Paetial  Contuot), 

effect  of  statute  repealing  laws  in,  15& 

CONFLICT  OF  LAWS,  in  liquor  selling,  lOSa  

CONFLICTINO  PROVISIONS  (see  Peovisions  OF  STATum\ 

repeal  by  force  of,  158-16a 
CONFLICJTS  OF  CLAUSES,  construction  of  statutes  containing,  6S-65; 
••CONGREGATINa,"  word,  in  statute  against  gaming  l^  minora  88a 
••CONGREGATION  ASSEMBLED."  meaning  of  the  term,  81L 
CONGRESS  (see  Act  of  Congbesb;  CoNSTmmoN]^ 

power  of,  as  to  elections,  80^  810. 
CONJUNCTIVE  SENTENCES,  interpreting,  as  disjunctive^  81, 84a 
CONSENT  (see  Age  of  Consent;  Not  Consent), 

of  one  to  another's  treason,  effect  of,  ISa 

of  injured  person,  effect  of,  on  statutory  offense^  28%  884 

of  young  girl,  to  carnal  knowledge,  484  485. 

takes  away  element  of  assault,  405,  49a 

of  girl,  in  seduction,  684^  648;  of  parent,  635. 

carnal  iutercourse  without,  whether  adultery,  66a 

woman's,  to  abortion,  744^  747,  748,  76a 

woman,  obtained  from  intoxicated,  670,  note. 
,  CONSEQUENCES,  interpretation  should  consider  the,  89^  Oa 
CONSISTENT  PROVISIONS,  new,  whether  ever  repeal  old  law,  168-168L 
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CONSPIRACY, 

■tftbote  of  limitations  m  to  an  offenae  named  dooa  not  include^  to 
oommit  it,  280. 

to  sediioe  woman,  or  procure  her  marria|pe»  indictable  at  common 
law.  (EU^  929t  note. 

wife  as  witness  in,  to  charge  her  with  adultecy,  688L 

against  freedom  of  elfiotion,  808. 
OWff£JLBhE^  whether,  can  act  by  deputy^  88l 
CONSTITUTION  (aee  ENOUun>;  Statutss;  Wbitibn  Lawb^ 

the,  is  a  law,  llo,  89l 

proYision  of„  rebuking  legjalaticm  or  not»  llo,  note^  tttti 

of  United  States,  place  ot  among  laws^  llo,  tSL 

of  state,  place  of,  among  law^  1& 

by-law  Toid  which  violates  the,  20. 

prohibiting  expotifctcto  laws,  29,  85. 

statotes  ¥oid  aa  OQB^xary  to  the^  83^  84, 86-a7& 

who  interpret  the,  18a,  85-85&. 

whether  courts  are  sole  guardians  of  the*  80. 

how  as  to  other  departments  of  the  government^  85~8S2ik 

as  to  rotrospeotive  legislation,  83a  et  seq^ 

construed  with,  and  as  part  of,  statute,  89. 

statutes  to  be  so  construed  as  not  to  violate  the,  90i 

how  provisions  in  the,  ad<^ted  from  another  states  construed,  9^ 

usage,  as  showing  statute  to  be  constitutional,  104 

right  conferred  by,  carries  remedy,  187. 
.  to  some  extent,  inhibits  repeal  c^  statute,  147. 

changing  rules  of  evidence,  effect  of,  12,  nota 
Interpretation  of  the  tmtten,  discussed,  91-92a 

legislative  duty  and  decision,  9L 

particular  constitutional  provisions  and  statutory  infraction,  91a. 

interpretation  of,  compared  with  statutes,  92l 

state  and  United  States,  compared,  92l 

illustrations  of  same  rule  ol  interpretation  as  for  statutes^  92ar-92a 

provision  of,  may  be  directory,  256^ 

statutes,  presumed  constitutional,  84,  not& 

statutes  to  be  so  construed  as  not  to  violate  the^  84^  nota 

interpretation  of,  etc^  92,  note» 

» 

statutes,  construed  not  to  violate,  82,  note. 
CONSTITUTION  OF  UNITED  STATES  (see  CONSTiTunoir), 
precedence  of,  as  law,  11, 12. 

interpretation  of,  by  United  States  courts^  controlling,  dStk 
CONSTITUTIONAL  LAW  (see  Constitution), 
as  to  holding  statutes  void,  88-87. 
As  to  particular  subjects;  namely, — 

civil  and  criminal  limitations  statutes*  contrasted,  258a,  265-267. 
reviving  what  is  barred  by  statute  of  limitations,  265-267;  place  of 
trial  in  polygamy,  587, 588;  punishing  Mormon  polygamy,  5966;  car- 
rying weapons^  792,  793;  elections,  804,  808-818;  gaming,  856;  lot^ 
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CONSTITUTIONAL  LAW  (continued), 

teries»  957;  alleging  seoond  offense,  081;  liquor  selling,  989-998, 998: 
indictment  for  liquor  selling,  1086, 1037:  keeping  liquor  for  unlaw- 
ful sale,  1056, 1068;  peddling,  1080;  other  business,  1093;  cruelty  to 
animals,  1108;  selling  adulterated  milk,  1124;  fishing,  1130,  1131; 
killing  game^  1185. 
OONSTITUTIONAL  PROVISION  (see  CJoNSTiTtrnoir), 

intent  of  makers  of,  prevails  over  meaning  of  words  and  phrases^  92a. 
when  a  restrospective  application  of,  will  be  made^  92a. 
how  as  to,  adopted  from  another  state,  97. 
CX>NSTrrnTIONAL  REGULATIONS,  of  sale  of  intoxioating  liquors,  097. 
CONSTITUTIONAL  RIGHTS,  waiving,  regulating,  forfeiting,  8091 
CONSTRUCTION  (see  Interpbbtation  CiiAUSS), 
statute  directing  the,  of  statute,  85&^ 
offense  not  created  by,  220. 
CONSTRUING  LAWS  TOGETHER  (see  Onv  Systsic;  TogetherX 
Doctrine  of,  expHained,  86-90. 

defined,  86;  some  of  its  parts,  86. 

illustrations:  term  of  office;  appeal;  powers  recited,  then  conferred; 
limitations ;.intent  from  prior  laws;  notice;  restraining  provision,  87. 
common  law  with  statute^  88;  statute  with  constitution,  89. 
partial  confiicts  in  the  laws,  90. 
CONTEMPORANEOUS  INTERPRETATION,  of  statute^  affect  o(  104 
CONTEMPORANEOUS  USAGE, 

effect  of,  on  construction  of  statute,  104,  149l 
CONTEMPT,  implied  power  of  punishing  for,  187. 
CONTEXT,  meaning  of  words  determined  by  th^  82,  86^  87,  246b 
CONTINUANDO  (see  Time). 

whether,  in  indictment  for  living  in  adultery,  708,  722;  for  incest^  734: 
drunkenness,  979. 
«  CONTINUE  TO  COHABIT,''  in  statute  against  polygamy,  588^  60a 
CONTRACT  (see  Contraois;  Expand  and  Contraot), 
whether,  an  essential  element  in  bailment,  423L 
franchise  of  lottery  not  a,  957. 
a  sale  is  an  executed,  1018. 

about  unlawful  selling  of  liquor,  void,  1080, 108L    (See  PBOias&) 
CONTRACTING  (see  Cuttino  Short;  Effect;  Expanding  Mkandtos), 

and  how,  the  meaning  of  words,  119-121. 
CONTRACTING  AND  EXPANDING, 

one  law  by  another,  doctrine  of,  defined,  123. 
Meanings  of  statutes  under  differing  pressures  of  reasons,  188-190& 
doctrine  defined,  18& 

general  and  legal  interpretation  compared,  188L 
distinctions;  present  purpose,  189. 
illustrations  of  doctrine,  189a~189e. 
how  f^r  expansion  permissible,  and  illustrated,  100-190& 
contracting;  and  compared  with  expanding,  190(2,  IWe. 
Meanings  of  statutes;  what  ones  and  under  what  circumstances,  191-199rc 
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CONTRACTING  AND  EXPANDING  (continued), 

not»  where  meaning  plain,  19  L 

things  odious,  contract;  favored,  expand,  192L 

illustrations  of  liberal,  102;  of  strict,  193. 

strict  defined  and  described,  194 

how  of  taxation  and  revenue  statutes,  195. 

costs;  double  costs,  195a. 

strict  and  liberal  in  different  clauses  of  one  statute^  lOflL     ' 

oonflicting  demands  for  strict  and  liberal,  197. 

exceptions  as  to  strict  in  criminal  statutes,  196L 

different  degrees  of  strict  and  liberal,  199. 

statutory  changes  of  rules  as  to,  199a. 
[NoTEL—  Contracting  and  expanding  the  effect  of  statutes  is  a  different 

thing.    See  CumNG  Short,  Effect,  eta] 
CONTRACTS  (see  Aobeement;  Contr^ot;  Pbivatb  WbttingsX 

interpretation  of,  and  of  statutes,  compared,  4^  77. 

and  statutes,  interpreted  by  subject,  98a. 

word  **•  month  '*  in,  calendar,  105,  nota 

private  statutes  are  quaaU  118* 

oontrary  to  statute  or  its  policy,  void,  138a,  254  108(X 

statute  affecting,  is  part  of,  74,  note^ 
« CONTRARY  TO  FORM  OF  STATUTE  '*  (see  Against  FoRM)b 
"  CONTRARY  TO  LAW,"  in  indictment  for  gaming,  909. 
"CONTRAVENING,"  effect  of  repealing  all,  statutes,  1621 
CONVERSION,  what  the.  in  larceny  by  bailee,  424 
''CONVICTED  OF  FELONY," 

as  disqualifying  for  liquor  license,  includes  past  conviction,  84a; 
CONVICTION, 

meaning  of  the  word,  848. 

must  precede  forfeiture  of  right  to  vote,  809. 

for  selling  liquor,  not  a  license,  1005. 
"CORD  OF  WOOD,"  meaning  of,  in  statute  imposing  penal^,  923. 
CORN-CRIB,  what  constitutes  a  breaking  of  a,  812. 
CORPORATION  (see  By-laws;  Charter;  Priyatb  CoRFORAtioinOb 

whether,  included  in  word  "person,"  212. 

power  of,  to  elect  officers  after  statutory  time  expires,  256L 

statutes  modifying  proof  of,  402. 

pleading  and  proof  of  power  of,  to  make  by-lawa^  401k 
CORPUS  DELKTTI,  proof  of,  in  child  murder,  78a 
-CX)RROBORATING  CIRCUMSTANCES." 

what,  in  election  bribery,  848. 
CORROBORATION,  of  woman's  testimony  to  her  own  chastity,  CSOOt 
COSTS, 

whether  statute  as  to,  retrospective,  84,  note. 

whether,  discretionary  or  not,  112,  note.  256. 

effect  of  repeal  of  statute  governing.  178b 

how  statutes  imposing,  construed,  195a;  mandatory,  255. 
<<  COTTAGE,"  meaning  of  the  word,  291,  note^ 
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COUNSEL^  statute  for  wiXkmhtg,  faow  eoBSlroed^  SS7. 
00X7NTEBFEIT  OOIN  (see  Utteb), 

statute  against  horiBg  *simiiar  pieces  "  €4  te*^  ialerp»sted,  91^ 

meaning  of  "ooin  njuembMnfc*  eta,  9Xk 

various  implements  for  making,  81ft 
OOUltTERFEIT  MONET, 

statute  against  passing,  construed,  23ft 

statute  against^  pfunsffnsii^y  censtraed^  ftML 

uttering  of,  806;  puttmg  of;  107;  pmrndrng,  80ft;  havings  fm  pasnasion 
809,  nota 
COUNTERFEITINO,  bank-Mlle^  eta,  917. 
OOUNTER£k  of  faro  bank,  whe^Mr  "^  nKnMf,*^  894 
""OOUVTEBSaffUnSD  BT  CASBIER^ 

in  statutory  forgery,  meaning  of,  WH 
«•  COXTNllHO^BOfJSi;"  meaning  of  the  teraH  806^  noCa 
COUNTRY,  statutes  extend  only  to  offenses  witMn  th%  141. 
COUNTS^  and  indictments,  equrva)»nt>  9B8,  nota 
COUNTY  (see  Venue), 

polygamy  tried  in  what,  under  8tatute»  113»  587,  0861 

divided,  where  prior  crimes  proeecnte^  144 

construction  of  statutes  as  to  tfae^  of  trial,  19ft 

giving  serrant  forged  stamps  to  be  transmitted  to  another,  88ft 

statute  of  limitations  runs  against,  lOSo,  nota 
COUNTY  AUDITOR,  whether,  an  •'offider,"  871aL 
COUNTY  CLAIMS,  not  "money,**  84ft 

<'CdUNTY  COURT,"  statutory  words,  include  other  courts^  1906,  notei 
COURTS  (see  Judos;  JmuBDicnoif), 

powers  of,  over  treaties,  18a,  14 

whether,  interpreters  of  treaties,  18a. 

oyerby*law8,  dft 

orer  constitutions,  88-861)^ 

not  to  follow  personal  Tiews  in  interpretation,  7ft 

duty  of,  when  statute  is  yoid,  9L 

when  permission  to,  is  command  lift 

oftener  interpret  statutes  too  little  than  too  much,  lift 

foreign  laws  not  confer  jurisdiction  on,  14ft 

United  States  laws,  not  on  state,  14ft 

proceedingB  pending  in  one  comrt^  bar  same  in  another,  184 

being  abolished,  cause  transferred  to  new  jurisdiction,  180. 

whether,  are  "  public  places,"  29ft 

when,  declare  whether  weapon,  dangerous  or  not,  820^  nota 

required  to  notice  by-laws»  judicially,  40ft 

facts  of  which,  take  judicial  cognizance,  lOOOo. 

not  assist  parties  in  yiolating  statute,  106ft 
COVERTURE  (see  Husband  and  Wife;  Wipe), 

incapacity  of,  in  statutory  crimes,  181,  61ft  68ft 
"COW,"  meaning  of  word;  whether  proper  in  indictment^  42ft  44ft 
COW-HOUSE,  part  of  dweUing-house,  27a 
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CBAFT  (see  Ship  ob  Yesssl), 

does  not  include  steam-tug,  346. 

entering  by,  is  breaking  in  borglary,  290^  8D9l 
"  CREDIT  TO  STUDENT," 

meaning  of  the  expression,  100. 

construction  of  statute  about  giving,  d22L 
<'  CREW,"  of  vessel,  includes  under  officers,  2081 
CRIME  (see  Ofbensb;  Statutory  Cbdcb), 

where,  tried  when  county  divided,  144 

under  statutes,  silent  as  to  punishment^  common  law  ponishea,  139, 
166. 

statutes  creating,  construed  strictly,  103, 195, 190, 100a,  SOdL 
CRIMINAL  AND  CIVIL  WRONG,  same  act  may  be  both,  24. 
CRIMINAL  DEFENDANTS  (see  Accused  Persons), 

statutes  construed  strictly  against,  liberally  in  f^vor  of^  106b 
CRIMINAL  MIND  (see  Evil  Intent). 
CRIMINAL  PROSECUTION, 

cannot  go  on  after  repeal  of  law,  177. 

how  as  to  time  of  the  commencement  of,  257  et  seq. 

authorizing,  after  bar  of  statute  of  limitation,  265-267. 
CRIMINAL  SUIT,  sometimes  termed  an  <*  action,"  35a 
CROWN,  when  statute  in  England  binds  the,  103.      ' 
CRUCIBLE,  not  a  "  tool"  810. 

**  CRUELLY  ILL-TREAT,"  meaning  of,  cruelty  to  animal^  llOa 
« CRUELLY  KILI4"  means  more  than  "  kill,"  Ilia 
CRUELTY  TO  ANIMALS, 

Law  of  the  offenae  of,  llOO-llia 

common  law  and  the  statutes,  1100-1102L 

constitutionality  of  the  statutes,  1103. 

expositions  of  particular  provisicms,  1104-111]* 

justification  and  intent,  1112, 1113. 
The  procedure,  1114-1122. 

indictment,  1114-1121;  injunction,  1122L 
^CRUSHED  SUGAR,"  loaf  sugar  is  not,  00. 
CRUTCH,  whether,  an  **  ofifensive  weapon,"  32L 
CUMULATIVE,  statutory  remedies,  when,  143, 144^  156,  note*  251. 
CURTAIUNQ  (see  CumNa  Short), 

one  law  by  another,  doctrine  o(  defined,  123;  explained,  126^  121^  131- 
183, 138, 138a. 
'*  CURTILAGE^"  meaning  of  the  word,  286. 
CUSTODY, 

indictment  for  polygamy  in  place  of»  500. 

offense  of  taking  girl  under  sixteen  out  of,  631  et  seq* 
CUSTOM,  effect  of,  in  law,  and  whether  repeals  statute,  15a 
"CUT,"  meaning  of  the  word,  315u 
<*  CUT  DOWN,"  trees,  meaning  of,  224. 
CUmNQ,  bank-bills,  is  not  ''altering"  them,  21X 
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GXTTTING  SHORT  (see  Ck>MMON  Law;  CoNTBAcmro  ahd  ExPAin>iRO: 

CUBTAILINO), 

Statute,  in  its  effect,  by  statute,  ld6, 127. 

doctrine  defined,  128. 

antagonistio;  partly  so;  specific  and  general,  12d> 

other  illustrations,  126, 126a 

provisions  as  to  punishment,  127. 
Common  lato,  in  ite  effect,  by  statute,  131-138. 

doctrine  defined,  illustrations,  131. 

farther  illustrations  and  ezplanationsi  132;  188L 

D. 

DAIBY-HOnSE,  part  of  dwelling-house,  27& 
DAMAGES  (see  Doxtblb  Damaobs), 

the»  and  laying  and  proving,  in  malicious  mischief  i45i. 

giving,  to  persons  injured  through  liquor  selling,  lOSlcL 
''DAMAGING,"  meaning  of  the  word,  313,  note. 
DANGEROUS  BUSINESS,  power  to  regulate,  by  by-law,  2a 
''DANGEROUS  WEAPON,**  meaning  of  term,  242,  note,  32a 
DANGEROUS  WEAPONS,  going  armed  with,  784,  78a 
DATE  OP  statute; 

how  anciently;  how  determine  the,  27-310. 

effect  of  the^  and  diverse  dates,  on  interpretation,  251. 

alleging  the,  in  recital  of  statute,  397,  398,  402. 
''DAUGHTER,'*  effect  of  word,  in  statute  agamst  rape^  4&L 
DAY  (see  Fbactions  of  Day;  Numbebs  of  DatsX 

begins  at  midnight,  20. 

whether  fractions  of,  28,  29, 105,  lOa 

two  meanings  of  word,  95a;  meaning  of  word,  108, 108a  and  note. 

rule  for  computing  numbers  of  days,  107  and  not& 
DATS  WORK,  statute  providing  what  shall  constitute  a»  direotory,  25a 
"DAT-TIME,"  meaning  of  the  word,  27a 
"DEADLY  WEAPON**  (see  Weapon), 

meaning  of  the  words,  820. 
''DEAL,*'  word,  meaning  of,  109a 

^  DEAL  IN  SELLING,**  meaning  of  expression,  210,  lOia 
*'  DEALER,*'  meaning  of  word,  210,  lOia 
DEALING  AS  MERCHANT  (see  Merchant^ 

without  license,  offense  of,  1090-1092. 
DEAD,  voter,  personating  one,  818a 

DEATH  (see  Capital  Punishment;  Ck)NCEALUSNT  of  Bibth;  HoiacmE; 
Mistake  of  Fact), 

heavier  punishment  than  whipping  and  imprisonment^  185. 

effect  of  statute  changing  from,  to  milder  punishment^  185. 

statutes  inflicting,  construed  strictly,  1896. 

effect  of  mistaken  information  of,  in  polygamy,  696a. 
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DEATH  (continued), 

mistaken  belief  of,  in  adultery  and  fornication,  663-60& 

abortion,  or  attempt  at,  resulting  in,  742;  7591 

alleged,  in  concealment  of  birth,  779. 
*« DEBAUCH"  (see  Seduce  and  Debauch). 

DEBT  TO  STATE,  payment  of,  not  presumed  from  lapse  of  time,  lOa 
DEBTORS,  construction  of  constitutional  provision  to  protect^  92&. 
''DECEIT,"  meaning  of  word,  in  criminal  statute,  26a 
DECISIONS, 

how  the,  establish  doctrine,  125. 

effect  of,  where  law  has  been  codified,  08,  nota 
DECLARATORY  STATUTE, 

construed  by  common  law,  144;  repeal  of^  by  custom,  160. 
DEED  (see  Contract;  Contracts), 

showing  by  parol  moment  of  recording.  2QL 

of  foreign  lands,  may  be  subject  of  forgery,  205^  nota 

not  following  statutory  form,  may  be  good,  255. 

placing  a,  on  record,  is  uttering,  806. 

meaning  of  the  word,  840. 
DEER  STEALING,  not»  by  act  under  color  of  right,  232. 
DEFEATED,  interpretation  to  avoid  statute  being,  82,  98,  20a 
DEFENSE,  statutes  taking  away  rights  of,  construed  strictly,  lOa 
DEFENSE  OF  PROPERTY, 

what  is  done  in  the,  not  malicious  mischief,  482a. 
DEFENDANTS  (see  Criminal  Defendants), 

criminal  statutes  to  be  construed  liberally  for,  227. 

and  expanded  in  meanings  in  favor  of,  289,  240. 
DEFILEMENT  OF  WOMEN  (see  Seduction  of  Wowa\ 

statute  against,  how  interpreted,  21& 
DEGREES  OF  OFFENSE, 

one  indictment  may  charge  different,  171. 

effect,  on  punishment,  of  statute  dividing  offense  into,  18& 
DELAY,  in  criminal  prosecutions,  effect  of,  257. 
**  DELIVER  MANIFEST,"  to,  must  be  true  manifest.  21t 
DELIVERY,  what,  of  liquor,  to  constitute  sale,  lOia 
<*  DEMOLISH,"  house,  meaning  of,  214 
DEPORTMENT,  evidence  of,  on  issue  of  chastity,  649,  66a 
"  DEPRIVE  OF  NECESSARY  SUSTENANCE," 

meaning  of,  in  cruelty  to  animals,  1107. 
DEPUTY,  doctrine  of  officer  acting  by,  88  and  note. 
DEPUTY  COLLECTOR,  administer  oath  in  place  of  collector,  12a 
DEPUTY  TREASURERp  whether,  an  "officer,"  271a.  ' 
DEROGATION  OF  COMMON  LAW  (see  Common  LaW), 

statutes  in,  construed  strictly,  119, 165, 193. 
DEROGATION  OF  COMMON  RIGHT,  statutes  in,  strictly  construed,  119. 
DEROGATION  OF  PRIOR  LAW,  statutes  in,  construed  strictly,  165;  why, 

1890. 
DESERTING  SEAMEN,  construction  of  statute  for  commitment  of  2ia 
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ar«  to  MCtioiis. 

*« DESIGNED  FOR  EXPORTATION"  (see  Exportati0!I% 

how  the  words,  oonstmed,  20Qi 
-DESTROY," 

meaning  of  word,  as  to  threshing  machine,  214L 
as  to  trees,  224;  as  to  vessel,  214.  note,  224 

how  lay  a  **  destiojring  "  in  malicioos  mischief,  446^ 
DESTROYING  HOUSE,  statute  against,  oonstroed,  22a 
DESTROYING  LIQUORS,  policj  of  Uws  for,  9685;  ooostitntiona],  1NM. 
«  DESTRUCTIVE  MATTER,"  meaning  of  the  words.  831 
DESUETUDE,  in  Scotland,  when  repeal  of  statute^  142^  nota 
"< DEVICE  OR  SUBSTITUTE  FOR"  (eee  Najd  of  DbtiobX 

words,  in  statute  against  gaming,  862. 
dice;  what  a  *<  deirioe  or  sahstitute  for,"  889l 
DIE,  possessing,  for  coining,  construction  of  statute  against,  211. 
DIFFERENT  NATURES,  remedies  of,  may  stand  together,  leo,  17a 
DIFFICULTIES,  special,  of  interpretation,  7, 8,  la 
DIRECTORY, 

whether  constitutional  requirement  of  one  subject  and  In  title  is,  86a. 

constitutional  provision  may  be,  256. 
DIRECTORY  STATUTE  (see  Imperatite), 

« defined,  doctrine  of,  and  mandatory,  distinguished,  265^  266^ 
DIRK,  statute  against  carrying,  786;  not,  'arms,"  7ta 
«  DISABLING,"  meaning  of  the  word,  81& 

•<  DISCHARGE  LOADED  ARMS,"  meaning  of;  by  what  act,  829L 
**  DISCHARGE  FOR  MONEY,"  meaning  of  term,  848,  notei 
DISCIPLINE,  acts  of,  whether  cruelty  to  horse,  1112. 
DISCRETION  OF  COURT,  non-uBer  of  statute,  as  influencing  the^  1481 
DISCRETIONARY,  when  statutory  power  is,  or  not,  lia 
DISCRETIONARY  POWER,  cannot  be  delegated,  8& 
<<  DISFIGURE,"  meaning  of  word,  816,  note.  448. 
DISJUNCTIVE  CLAUSES  (see  Ob), 

in  statute,  interpreting  as  conjunctiTe,  81,  248L 

how  indictment  on,  244;  same,  in  living  in  adultery  statute,  701. 

indictment  on,  in  malicious  mischief,  447CL 
''DISPOSE,"  meaning  of  word,  in  statutes  against  ohild  murder,  77L 
DISTILLATION,  of  grain,  not  unconstitutional  to  pn^bit,  226. 
"  DISTILLED  LTQUOR,"  how  allege  unlicensed  sale  of;  lOSa 
•*  DISTILLER,"  «  DISTILLERY,"  meaning  of  word,  278. 1011. 
<*  DISTURB  CONGREGATION,"  words,  extend  to  oamp-nieeti&&  SU. 
DISTURBING  MEETING  (see  Camp-iiibbtimo). 
DIVISIBIUTY  OF  LAWS  (see  Rkpbal), 

doctrine  of,  avoiding  necessity  of  repeal,  164a-174L 
DIVORCE  (see  Bbd  akd  Boabd), 

statutes  authorizing,  may  be  letrospective^  84 

new  statute  as  to^  not  repeal  old  law,  160,  nota 

tor  wife's  cruelty,  after  reTision  of  statutes  omitting  r^Mal,  166^  BOta. 

meaning  of  word,  in  statute  against  polygamy,  229,  68& 

form  of  sentence  of,  trom  bed  and  board,  58& 
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DIYOBCE  (continued), 

forbidden  marriage  after,  not  polygamy,  604a.    Bee  86(V 

proof  of,  as  defense  in  polygamy,  608. 

inTalid,  no  defease  in  adulteiy,  Q62l 

guilty  party  marrying  after,  contrary  to  statute,  666L 

action  for,  and  indictment  for  adultery,  compared  as  to  eTideiio%  877- 
688. 
DOCK,  inclosed,  in  a  foreign  port,  not  deemed  hi^^  seaSi  801 
DOG  (see  Maiiciodb  Mischief), 

whether  by-law  may  tax  keepers  of,  31. 

whether  **  other  property,"  in  statutory  malicious  mischief,  9461 

not  "goods  and  chattels,"  in  statute  against  larceny,  844L 

ownership  of,  in  meiiciious  mischief,  448. 

wounding,  in  self-defense,  permissible,  1112. 
DOGhRACE,  how,  under  statutes  against  gaming,  862L 
DOMESTIC  ANIMALS  (see  Animals). 

DOMICILE,  distinguished  from  residence;  for  voting^  817, 64SL 
DOMINOES,  how,  in  gaming,  860,  860. 
DOORS,  in  house-breaking,  281,  812. 

DOUBLE  COSTS,  statutes  imposing,  construed  strictly,  lOSo. 
DOUBLE  DAMAGES,  statutes  giving,  how  construed,  108,  nota 
DOUBLE  FUNCTIONS,  in  nature;  in  law,  doctrine  of,  168d. 
DOUBLE  MEANING,  Interpretation  giving,  to  words,  04,  0& 
DOUBLE  PROSECUTION,  under  by-law  and  general  law,  28^  24^ 
DOUBLE  VOTING,  offense  of,  825;  indictment  for,  837. 
DOUBT  (see  Meaionos  of  Language), 

what,  of  meaning,  calls  for  interpretation,  201. 

as  to  interpretation,  giving  to  accused  the  benefit  of,  104^  218L 
DOUBTFUL  POWER  (see  Power), 

statute  construed  to  avoid  imputing  exercise  of,  82. 
"  DRAFT  FOR  PAYMENT  OF  MONEY."  meaning  of,  888,  note. 
DRANK  AS  BEVERAGE,  how  indictment  for  selling  liquor  to  be,  10846i 
DRANK  ON  PREMISES,  how  indictment  for  seUing  liquor  to  be^  10342)1 

Offense  of  selling  liquor  to  be,  1060-106a 
DRAUGHTSMAN,  opinion  of,  as  to  meaning  of  statute,  76. 
DRIVING  (see  Fast  Driving;  Furious  Driving). 
DRUG  (see  Medicine), 

naming  the,  in  indictment  for  abortion,  768,  767. 

intoxicating  liquor  not  a,  1019. 
DRUGGIST,  selling,  unlicensed  liquor  for  medicine,  288,  U)19,  lOSOl 
DRUNK,  larceny  from  pocket  of  one,  428,  note. 
DRX7NK  IN  STREET,  offense  of  being,  07a 
DRUNKARD  (see  Common  Drunkard), 

offense  of  selling  liquor  to,  1021, 1022. 

how  the  indictment,  1084a;  proof  of  being  a,  1048a. 

evidence  of  agent's  authorization,  1040. 
DRUNKEN  WOMAN,  connection  with  adultery  or  rape,  (MML 
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DRUNKENNESS  (see  Common  Drunkabd), 

arrests  for^  without  warrant,  796i 

mistake  of  fact  through,  825. 

houses  nuisances  where,  is  carried  on,  lOH  note^  1068L 
Ijxvo  of  the  offense  of,  968-973&. 
The  indictment  and  evidence,  974-082w 
DRX7NKENNESS  IN  OFFICE,  offense  of,  969;  indictment,  97a 
DUPLICITY,  what  is  not,  in  indictment  for  abortion,  769l 
DUTIES,  statutes  for  coUection  of,  directory,  255u 
DUTY  (see  Statutoby  Duty), 

statutory  imposition  of  a,  gives  means  of  performance,  137.. 

remedy  for  breach  of  statutory,  18& 

statute  imposing  a,  and  giving  remedy,  mandatory,  250. 

how  allege  a,  in  indictment,  1048. 

breach  of  one  of  several,  148,  nota  * 

•DWELLINQ-HOUSE"  (see  House), 

term,  includes  jail,  207. 

one  who-oon verts  livery-stable  into^  "erects,"  208^  nota 

distinguished  from  '*  house,"  218. 

statutes  against  larceny  from,  how  construed,  288,  234 

property  under  protection  of  the,  288,  nota 

breaking,  and  stealing  in,  with  putting  in  fear,  240l 

meaning  of  word,  in  exemption  laws,  in  burglary,  242a. 

attempted  felony  in,  when  a  burglary,  27d. 

what  an  out-house  "  within  protection  **  of  the,  291,  nota 

meaning  of  the  term,  277-2^  1011. 

in  malicious  mischief  to,  in  whom  ownership  laid,  448. 

statutory  offense  of  gaming  near,  852. 
DYING  DECLARATIONS,  admissible  or  not  in  abortion,  761a 


E. 

EAR-KNOBS,  are  «  jewelry,"  847. 

EARLIER  STATUTE,  may  qualify  one  enacted  later,  12a 
ECCLESIASTICAL  AFFAIRS,  meaning  of  *'  month  "  in,  105. 
EFFECT  (see  Meanino  of  Statute^ 

statute  so  interpreted  as  to  have,  82,  98L 

of  statute,  distinguished  in  interpretation  from  meaning.  llSOi  189L 

cutting  short  statute  in,  281. 

express  declaration  in  statute  of  its,  excluding  implied,  249L 
Cf  statute^  interpretation,  curtailing  and  extending,  122-146L 

general  doctrine,  128-125^ 

one  statute  cutting  short  another,  128, 127. 

one  statute  extending  another,  128-180. 

oonmion  law  shortening  statute,  181-133. 

common  law  extending  statute,  134-187. 

statute  abridging  and  enlarging  common  law,  188, 188(L 

762 


bff]  index  of  subjects.  [emf 

BeferenoeB  are  to  sectiona. 

EFFECT  (continued), 

taking  qualities  and  incidents  from  common  law,  189, 140. 

construed  harmoniously  with  common  law,  141-144, 

oonstruction  adhering  to  terms  of  statute,  145, 146^ 
"EFFECTS"  (see  Sbcubities  and  Effects). 
EFFECTUAL,  statute  to  be  made,  by  construction,  82, 187. 
EIGHT-HOUR  LAW,  of  congress,  directory,  25a 
ELASTIC, 

all  language  is,  in  meaning,  92d,  188. 

how  far  criminal  and  other  strictly-construed  statutes  are,  18S-240. 
ELASTICITY  OF  STATUTES  (see  Contractino;  CoNTRACriNa  and  Ex^ 

PANDINO;  CUTTINa  SHORT;  EFFECT;  EXPANDING,  VnX\ 

ELECTION,  on  what  statute  or  offense  to  proceed,  164, 1027. 
of  methods  in  the  law,  168d-164. 

how  alleges  the,  in  indictments  for  election  frauds^  882-884 
betting  on  an,  872,  985;  proof  of  an,  947. 
ELECTION  DAY, 

selling  intoxicating  liquor  on,  808. 
opening  liquor-selling  places  on,  1070b. 
ELECTION  OBSTRUCTIONS  (see  Threatening  OffickbX 

resisting  illegal  questions,  228. 
ELECTION  OFFENSES  (see  Betting  on  Electionb), 
Law  of  the  various,  808-82a 
in  general,  803,  804 

at  common  law,  and  elsewhere  discussed,  803. 
as  between  states  and  United  States,  804. 
offenses  by  the  election  officers,  805-806a. 
by  voters  and  others  as  to  voting,  807-82A. 

elective  franchise  and  how  established.  807,  808b 
limits  of  legislative  power  over,  804  809-^12. 
voting  out  of  state,  811-813. 
validity  of  election,  and  informalities,  814 
expositions  of  various  specific  offenses,  815-820. 
The  procedure^  828-848. 

indictment,  828-840;  evidence,  841-84a 
«« ELECTION  IN  THIS  STATE,'*  meaning  of  words,  in  statute^  806L 
ELECTIVE  FRANCHISE  (see  Refusing  Vote), 

nature  of  the^  807-809;  forfeiture  of,  809. 
ELUDED, 

statute  to  be  so  construed  as  not  to  be^  82^  2O01 
so  even  in  strict  interpretation,  200. 
EMBEZZLEMENT  (see  Bail.ee), 
who  servant,  etc.,  in,  271. 
is  <* theft"  by  Texas  code,  la 
EMISSION  (see  Sexual  Intercourse). 

whether,  essential  in  carnal  abuse,  408;  in  adulteiy  and  incest^  ML 
"EMPLOYMENT/*  word,  meaning  of,  1016w 
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ENACTING  CLAUSE  (see  Clause), 

of  statute,  what,  and  ooneeming,  56w 

whether,  restrained  by  preamble,  40,  6L 

oonstitutionallj  prescribed  style  ot,  whether  dixwsUiXjf  87«  noi^ 
ENACTMENT  (see  StatuteX 

old  En^ish  methods  at  the,  44^ 

repeal  before  formalities  of  the,  complete,  I5L 
ENCLOSURE,  effect  of,  as  to  buildings  within  curtilage^  285,  886^ 
ENGLAND, 

constitutional  law  in,  distinguished  froBn  oarsy  88L 

judicial  cognisance  of  early  laws  of^  97. 
ENGLISH  STATUTE  (see  Statutes^ 

which  is  here  common  law,  what  act  cepeali^  16L 
ENGROSSED  BILLS  (see  Leqislatitb  Eboobm}, 

looking  into,  on  question  of  statute,  <7. 

rule  where  errata  and  statutes  differ,  77,  nota 
-ENTER  WITHOUT  BREAKING," 

meaning  of,  in  statute  against  burglary,  22h 
ENTICEMENT,  essential  in  seduction,  631 
»  ENTICING,'*  to  gaming,  offense  of,  876,  88L 
« ENTIRE  DAY"  (see  Day), 

meaning  of  term  in  statute,  108a. 
ENUMERATION,  weakening  effect  of,  in  statute^  845, 94A. 
E  O  TABLE,  statute  making,  punishable,  864k 
EQUALITY  OF  LAWS,  doctrine  of,  189a. 
EQUITY  (see  Injunction), 

suit  in,  may  be  termed  an  ''action,**  850. 
**  ERECT  AND  BUILD,"  meaning  of  the  words.  20a 
**  ERE(7riNG,"  statutes  against,  what  may  become  nuisaaoa^  90%  nota 
''ERECrriON,''  meaning  of  the  word,  291«  note. 
''ERECTS,"  when  one^  a  livery-stable,  d08,  note. 
ERRONEOUS,  proceeding,  being,  as  to  statute  of  limitation^  9691 
ERRORS  (see  Clbbigal  Ebbobs). 
ESCAPE  (see  Nequoent  Eboafe), 

of  statutory  traitor,  offense  of,  186^ 

writing  is  sot  "instrument*  arms,*'  eta,  fbr,  217. 
"ESTATE,**  word,  not  sufficient  to  describe  owner,  457. 
ESTOPPEL^  as  to  constitutional  existence  of  statute  87a. 
ESTRAY  (see  Andcals  at  Labob), 

violating  laws  relating  to^  469-464. 
EVASIONS  OF  LAWS,  against  liquor  selling,  lOia 
EVIDENCE  (see  Pboof;  Testimont;  Witness), 

statutes  excluding,  strictly  construed,  llfl 

confined  within  period  of  limitations,  964 

ot  adultery  in  divorce  and  criminal  causes  compared,  677-688L 
(And  see  under  the  several  offensea) 
EVIL  INTENT  (see  Fblonious  Intent;  Mistakb  of  Fact), 

required,  in  statutory  crime,  132;  to  concur  with  statutocy  aot^  981. 
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EVIL  IHlBBtT  (oontiituedx 

fORB  oltfae^  tmder  statute  •gftlml  nsulioiovs  miscfaiel,  489a. 

in  oarrying  treapon,  789;  ia  rieolioii  offensea,  806^  880^  890^^26;  fsk 
Uqaot  aolUBg,  1889^  1888;  in  cradi^  to  aaimal8»  Ilia 

DMd  aoi  ba  proved  when,  189^  ncHe, 
''EWl^*  liafllieep,  919;  whether  a  sheep  ia  a,  947. 
EXAlDIiB^  flteilvto  p«itti&g  thing  bf  way  oC,  1806i 
EXCEPnOll  ^Ma  PBOnsoX 

in  statute^  defined,  and  how  operates,  68i 

nahfaig,  hi  statate^  hy  oonstmotioa^  117a,  1819^  10991 

one  statute  construed  to  create  aa,  is  another,  IML 

engrafting  exceptions  on  statuta  to  prevent  repeal,  158. 

in  criminal  statate^  liberally  eofBtrned,  990^  907,  92a 

eagialted  by  unwritten  kiw  on  statute  of  limitatioBSi  98ia 

in  statutes  against  poiygaray,  885-888a;  negatiTing  505^  50a 

in  statute,  express  prevents  presumptive,  18ia 
EXCEFTIONS  AND  PROVISOS  (aee  Pbovbos), 

negativing,  in  indictment,  886, 888^  798, 108a 

negativing,  on  statutes  against  gaming,  89a 

in  liquor  laws^  negativing,  and  how,  1049, 1044 

proof  of  the  negative,  1051, 105a 
<*  EXCHANGE,'*  what,  and  distinguished  from  sale,  1014 
EXECUTION  (see  HANonva). 

EXECUTION  OF  SENTENCE,  at  different  time  from  that  ordered,  85&. 
EXECUTIVE  ACT,  when,  takes  effect,  28,  nota 
"  EXECUTOR," 

may  stand  for  ''administrator  "  in  statute^  190i\ 

limitations  statute  not  run  against,  281a, 

when  aver,  in  indictment  for  civil  homicide,  487. 
EXEMPTION  LAWa  meaning  of  word  *<  dwelling4iouse  "  in,  948a. 
EXBMPnONS^  in  crhninal  statute^  liberally  qonatrued,  228^  987« 
EXERCISING  TRADE  (see  Trade), 

not  qualified,  construction  of  statute  against,  198. 
EXISTING  RIGHTS  (see  Right), 

statute  oonstmed  not  to  interfere  with,  85  and  notSb 

further  as  to,  249,  250a. 

EXPANDING  (see  CONTRAOIINa  and  EZFANDINO;  EXTEBfDING)^ 

EXPANDING  MEANINGS, 

in  what  statutes  permissibie,  190. 

when,  and  how  far,  120. 

how  far  liberal  interpretation  permita,  188d-100e: 
EXPERT  EVIDENCE,  admissible  to  age  of  ghrl  in  rape,  48i. 
EXPIRED  STATUTES  (see  Rspkal), 

interpreted  with  existing,  82,  88. 

how  reenactment  of,  interpreted,  97. 

whether  proceedings  under,  182. 

effect  of  a  repealing  statute  having  expired,  187. 
"  EXPORTATION  "  (see  "  Designed  foe  Expobtatiom  % 

word  includes,  to  another  state,  205. 
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EX  POST  FACTO  LAWS  (see  Past  Offensb;  RetrospeotttsX 

doctrine  of,  as  to  fractions  of  the  day  when  statutes  take  effeot^  88. 

doctrine  of;  distinguished  from  retrospectiye,  85i 

statute  is,  which  increases  punishment  for  past  oif enses,  176L 
not,  which  creates  new  jurisdiction  to  punish  past  offenses^  ISO. 
changing  punishment  not  necessarily,  184;  increasing,  ia^  1S& 
authorizing  prosecution  after  bar  of  limitations  statute,  not^  966, 267. 

procedure^  changing  rules  of  evidence,  effect  o^  13,  nota 
EXPRESS  MENTION, 

of  remedy  or  other  thing  in  statute,  excludes  implied,  fM»  340a,  lOlSL 
EXPRESS  REPEAL  (see  Repeal), 

doctrine  of,  explained,-  161-168L 
EXPRESS  WORDS,  distinction  as  to  repeal  by,  15a 
EXPRESSED  INTENT,  of  legislature,  carried  out  in  interpretation,  8fliL 
EXTENDING  (see  Common  Law;  Effect;  ExpandinoX 
One  statute  by  another,  in  iU  effect,  12&-180. 

doctrine  defined,  12a    And  see  12a 

clergy;  earlier  qualifying  later,  12a 

perjury;  powers  of  deputy,  129. 

salaries  under  successive  statutes,  180. 
Ccnnmon  law  by  statute,  in  its  effect,  184-187. 

doctrine  defined  and  illustrations,  184 

applied  to  principals  of  second  degree^  ISa 

same  in  misdemeanor  and  treason,  18a 

remedy  for  statutory  right,  187. 
EXTORTION  (see  Illegal  Fees), 

"  greater  or  other  fees  "  in  statutory,  217. 

by  officer  out  of  office,  217. 

allegation  and  proof  of  thing  obtained  by,  846,  note. 
EXTRAJUDICIAL  USAGE,  effect  of,  in  interpretation,  lOi 
EXTRATERRITORIAL  FORCE,  what»  permitted  to  statutes^  141»  nofce. 

P. 

FACT  (see  Mistake  of  Fact;  Recitations  of  FaoibX 

recited  in  statute,  how  taken,  50, 
FACT  OF  MARRIAGE,  proof  of,  S09-613,  687. 
FALSE  ANSWERS, 

at  election,  offense  of  giving,  826,  nota 

indictment  for,  840;  proof,  841. 
FALSE  DICE,  winning  with,  a  common-law  cheats  847. 
«  FALSE  ENTRY,"  meaning  of  term,  210. 
FALSE  GRAMMAR  (see  Clerical  Erroes;  iNAOCURAon 

statute  not  rendered  inoperative  by,  81,  248. 
m  A  T  «S^«^  injurious  in  criminal  statutes  than  in  civil,  215. 
FALSE  IMPRISONMENT, 

of  seamen,  how  statute  construed,  20a 

forcible  abduction  may  be,  619. 
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FALSE  PRETENSES, 

limitations  of  general  words  of  statutes  against,  138, 184^  231. 

made  to  agent  or  clerk,  184 
*•  FALSE  RUMOR,"  words,  in  polygamy  statute,  597. 
"FALSE  STATEMENT,*'  in  registry  of  births,  what,  2ia 
« FALSELY  AND  FRAUDULENTLY," 

*•  wilfully  *'  not  equivalent  for,  84(X 
FAMILLAitlTIES,  in  proof  of  adultery,  680-684 
FAMILIES  (see  Separate  Families^ 
FAMILY  DISCUSSIONS,  in  proof  of  age  of  child,  491 
FARMER,  not  included  in  29  Car.  2  against  Sabbath  breaking;  240L 
"FARO,"  "FARO  BANK"  (see  Dkvioe), 

guilt  of  aiders  at  felonious,  185;  game  of,  866^ 

proof  of  betting  at,  supports  indictment  for  unlawful  cards*  898^  nota 

keeping,  forbidden  by  statute,  852,  864  86& 

what  a  sufficient  allegation  of,  908,  925. 
FARO  TABLE,  statute  forbidding,  in  enumerated  places,  221. 
FAST  DRIVING,  prohibited  by  city  by-laws,  2a 
FATHER  (see  Seduction  of  Women), 

taking  girl  from  custody  of,  631  et  seq. 

meaning  of  word,  in  statutes  against  seduction,  683» 
FAVORED,  liberal  interpretation  of  what,  by  law,  is,  192L 
FEBRUARY,  as  to^  in  computing  time  by  calendar,  llOck 
FELONIES,  statutes  construed  not  to  multiply,  2ia 
FELONIOUS  GAMING,  owner  of  funds,  eta,  in,  185L 
FELONIOUS  INTENT  (see  Evil  Intent), 

the,  in  larceny  of  animals,  429. 
''FELONIOUSLY,"  whether  alleged,  in  malicious  mischief,  439L 
FELONY  (see  Misdembanob;  Second  Dbgbeb), 

principals  of  second  degree  in  statutory,  how  regarded,  13& 

statutory,  follows  rules  of  oommon-law  felony,  189. 

same  act  cannot  be,  and  misdemeanor,  174 

effect  of  statute  changing  the  one  .to  the  other,  174L 

indictment  for,  as  to  word  "feloniously,"  887,  489. 

whether  particular  offenses  are,  or  not,  668, 750,  880, 1028. 

as  disqualifying  to  rote,  810. 
FEME  COVERT  (see  CovERTxmE;  Wife), 

proceeding  against,  without  husband,  under  penal  statute,  181,  note^ 
FEMININE,  in  statute^  including  and  included  by  masculine»  212L 
FENCE,  not  part  of  dwelling-house,  281;  as  to  curtilage,  286. 
FENCE-RAILS»  are  not  « timber,"  449. 

FENCING  RAILROAD,  statute  requiring,  includes  existing  railroads,  84(b 
FERMENTED  LIQUORS,  not  included  under  word  "  spirituous,"  1009. 
<<  FERRY,"  meaning  of  word,  in  statute,  301a. 

<'FICrriTIOUS  name,"  sending  threatening  letters  with,  signed,  22a 
FILLIES,  included  in  words  **  horse,  gelding,"  eta,  247,  nota 
FINAL  JUDGMENT  (see  Sentence), 

how,  where  statute  repealed  before,  177. 

how,  as  to  repeal  of  law  after,  177. 
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FINE  (na  PumsBXENT), 

power  of  by-law  to  impose,  22,  25. 

for  obfltmctin^  waj,  stand  with  common-law  pnniahiiiaiib  17QL 

oompared  with  other  punishmeiitB^  1871 

whether,  '^eonviction  **  in  suit  to  recover  i^  S& 

as  penalty  for  Tiolation  of  municipal  by4aw,  404 
*  FIRE-ARM,"  what»  in  statutes  against  carrying  weapon^  T9CL 
FISH, 

Laum  for  the  proUetum  of,  112&-1I82L 

common-law  right  of  fishing  112& 

oiTil  and  criminal  obstruction  of  passage  o^  1129l 

constitutionality  of  statutory  regulations  of»  ItSOi 

state  and  United  States  jurisdiction  as  tOb  I18L 

'Concerning  the  statutes^  1132. 
FISHING,  by-law  regulating,  2a 
"•FIVE  DAYS  BEFORE,"  meaning  of  the  phrase,  lia 
« FLEEING  FROM  JUSTICE," 

may  be,  before  prosecution  begun,  2^ 

effect  of,  on  statute  of  limitations,  261& 
FLEXIBILITY,  of  language,  explained,  92dL 
FOAI^  included  in  words  "horse,  gelding,"  eta,  247,  nota 
F(ETUS  (see  Abortion), 

how  far  grown,  in  abortion,  744-746L 

secretion  of,  as  evidence  in  abortion,  78L 

distinguished  from  "child,"  772. 
FOOT-PATH,  "within  ten  feet"  of,  etc;  road,  21t 
FORCE,  not  an  element  in  seduction,  684 
FORCIBLE  ABDUCTION  (see  Abduction  op  Women). 
"<  FORCIBLE  PASSING,"  meaning  of  the  words,  313,  not& 
«  FORCIBLY  BREAK,"  meaning  of  the  words,  3ia 
FOREIGN  COMMAND,  not  binding  in  our  states,  205. 
FOREIGN  LAWS,  courts  do  not  know,  judicially,  97;  not  operatiTe  over- 

us,205. 
FOREIGN  LOTTERIES,  how  far  statutes  extend  to,  952. 
FOREIGN  MARRIAGE  (see  Marriage), 

proof  of,  610. 
FOREIGN  SECURITIES,  how  as  to  statutes  comprehending,  326L 
FOREIGN  STATUTES,  re-enacted  with  u^,  meanings  of,  97;  how  inter- 
preted, 115. 
FOREIGNER, 

while  here,  bound  by  our  statutes,  141. 

when,  within  statutory  words  "  English  subject,"  208L 

illegally  casting  vote,  out  of  state,  818. 
FORFEITURE, 

how  far  by-law  may  ordain,  22,  408b 

notice  essential  to  a,  under  by-law,  25. 

how  time  computed  in  statute  declaring,  110. 

statutory,  in  general  terms,  not  extended  to  married  womeiiy  181^ 
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FOBFETTURB  (oontiniiadX 

statutes  imposixig,  oonstmsd  strietlj,  IMi  IM,  KKL 

implies  prohibition;  wb«t  is  oontSMy  to  statats  imposing,  Toid,  95< 

of  oonstitutional  right  to  vote,  when,  80S»  SlQl 

of  liqwns  kept  for  sals,  9686,  9e8»  1055, 1056L 

of  lioenae  to  sell  them.  1008a. 
FOBGEBT  (see  Uraat), 

statute^  ohangJBg  prndshmeiit  for,  effect  o(  Wk 

may  be^  of  deed  of  lands  lying  in  another  states  206^  note^ 

of  orders  for  money,  etc.,  206L 

what  cutting  of  bank-bills  not  "  altering  "  in,  S17. 

ooontersigning  cashier's  name  in,  217. 

oonstmctioii  of  statute  against,  of  bills  of  non-ezistlng  bank;  828. 

what  an  uttering  in,  80& 

vanoDS  instmmsBts  of  statutory,  desoribed,  825-3411 
FOBMSB  PBOSEGUnON  (see  Skohd  JsopabbtX 

effect  of,  on  subeequent  indictment  for  selling  liquor,  1027. 
FOBNIGATION  (see  Limia  in  FoioriOATioiOf 

conviction  of,  on  indictment  for  seduction,  648. 

l^  one  party,  while  the  other  commits  adultery,  656,  6511 

carnal  interoouise  without  consent,  whether,  660. 

aot  meant  for,  is  adultery  if  unknown  marriage,  666. 

punishment  for,  may  be  heavier  when  between  whites  and  blacks^ 
666a. 

province  of  jury  as  to  fact  of,  68SL 

conviction  of,  on  indictment  for  adultery,  690, 
And  crimincU  bastardy,  691-694 

defined;* at  common  law,  under  statutes,  691* 

procedure  in  bastardy,  691a. 

joinder;  indictment,  692. 

whether  negative  marriage,  eta,  698, 694 
**  FOUND,"  in  statute  against  drunkenness,  must  be  in  indictment*  9801 
•«  FOURTEEN  DATS  AT  LEAST,*'  meaning  of,  in  statute^  lia 
FOX  RIVER,  is  adjudged  navigable,  803. 
FRACmONS  OF  DAY  (see  Day), 

how,  as  to  time  when  statutes  take  effect,  29,  2fll 

no,  in  lunar  month,  105. 

ordinarily  no,  in  computing  time  in  statute,  108L 
FRANCHISE  (see  Chabteb), 

statutes  granting,  how  construed,  198,  note;  mandatory,  96& 

making  lottery  penal  after,  granted,  957;  liquor  selling,  992& 
FRAUD  (see  Suppbebsino  Fbaud), 

practiced  on  legislature,  effect  of,  on  statute,  88L 

statutes  to  suppress  and  prevent,  how  construed,  192, 190L 

goods  obtained  by,,  in  bailment,  419,  428. 

as  removing  bar  of  consent,  in  assault,  496w 

consent  of  parent  obtained  by,  in  seduction,  685. 
FRAUDULENT  WINNING,  indictment  for,  and  evidence,  88^  887. 
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"  FRAUDULENTLY  ••  (aee  KNOwmoLY  and  FRAXWrnMSTLti 

not  supplied  by  **  wilfully  and  feloniously,"  4581 

word,  in  statute  against  illegal  voting,  828L 
-  FREE  NEGRO  "  (see  Nboeo), 

effect  of  omitting  words,  from  penal  part  of  statute,  829L 

selling,  for  slave  under  claim  of  right,  232L 

statute  to  prevent  kidnaping,  applicable  to  white  men,  ML 
FREEHOLD,  when  not  larceny  of,  under  statute^  416L 
**  FREEMAN,"  woman  not  a,  in  election  laws^  890;  nota 
FRENCH  POOU  is  a  lottery,  05S. 
''FROM,'*  when,  interpreted  as  ''to,"  218L 
-FROM  AND  AFTER,'' 

effect  of  words,  on  time  of  statute's  going  into  effect^  81a. 

in  statute,  as  to  computing  time^  81a,  110. 
''FROM  AND  AFTER  PASSAGE,"  effect  of,  on  date  of  statute^  28, 
FUGITIVES  FROM  JUSTICE,  treaties  for  surrender  o(  require  legisla- 
tion, 14L 
FULLY  DONE,  act  must  be,  to  constitute  the  statutory  crimen  880^  841 
FUNCTION  (see  LEaiSLATiVB  Function^ 
FUNDAMENTAL  JUSTICE,  statutes  against,  whether  valid*  44 
FURIOUS  DRIVING,  of  horse,  to  save  life,  ^rmissible,  111& 
"FURNISHING,"  meaning  of  the  word,  1011. 
"FUTURE"  (see  " Hkreaptkb"), 

effect  of  wordf  in  statute  creating  crimen  184 

G. 

GAMBLING  (see  Gamino), 

meaning  of  word,  in  statute^  867  et  seq* 

inferred  from  circumstances,  899,  note. 

substitute,  in  indictment,  for  statutory  "gaming^**  0061 
GAMBLING  DEVICE  (see  DeyicbX 

meaning  of^  867;  offense  of  setting  up  a,  878i 

whether  dog-race  or  horse-race  is,  SCSL 

how  allege  the  setting  up  of  a,  890. 

indictment  need  not  specify  manner  of  operation,  890^  nota^ 
GAMBLING-HOUSE  (see  Pctbuo  Gambung-housb), 

made  a  statutory  offense,  868. 
GAMBLING  TABLE,  how  indictment  for  permitting^  888L 
"GAME"  (seeNAMB  of  Gamb;  Unlawful  Gamb]^ 

meaning  of  the  word,  857-868,  986. 

wager,  a  species  of,  848. 

whether  betting  on  election  is  a,  98& 
GAME  (ANIMALS), 

when  night  under  game  laws  begins,  277,  notei 
Statute$  for  the  protection  of,  1133-1185. 

ownership  of,  1183;  legislation  concerning,  1184 

restraints  from  United  States  constitution,  1186. 
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*  GAME  OF  CHANCE," 

distinguished  from  game  of  skill,  854 
what  is,  statutes  punishing,  862;  863;  kinds  of,  864 
^GAME  OF  HAZARD," 

meaning  of  the  term,  863.    And  see  858,  note, 
a  lottery  is  a,  953,  note.    And  see  951. 
^'GAME-COCKS,"  not  "implements  of  gaming,"  216,  819. 
GAMING  (see  Felonious  GAMma;  Gamblino), 

meaning  of  word,  in  statute,  857  et  seq.,  861,  936L 
distinguished  from  **  hotting,"  872. 
in  statute,  supplied  by  "  gambling  "  in  indictment,  908L 
interpretation  clause  in  statute  against,  55. 
who  guilty  of,  as  aiders,  185. 

statute  enumerating  places  not  violated  by,  in  other  plaoes,  221* 
statute  against,  in  storehouse  for  retailing,  construed,  294 
when  places  of,  not  "public,"  298,  299. 
Law  of  the  offeme  of,  844-881. 
introduction,  844  846. 
the  common  law  and  old  statutes,  846-851. 
our  American  legislation  and  its  validity,  852-866. 
topics  stated  and  cases  cited,  85^-8541. 
interpretation,  and  constitutionality,  856,  866. 
expositions  of  particular  provisions,  857-881. 

meaning  of  "  gaming  "  and  kindred  words,  857-861* 
other  words  and  phrases  in  the  statutes,  862-8721 
continued,  and  expositions  of  doctrines,  878-881* 
The  procedure,  882-980. 

introduction,  882,  883. 
for  some  particular  forms  of  gaming,  884^92. 
in  general,  884 

fraudulent  winning,  885,  886;  more  than  given  sum,  887»  888L 
permitting,  by  minors,  889. 
permitting,  setting  up  device,  eta,  890-892L 
particular  questions  of  procedure,  893-917. 
specially  of  betting  on  games,  918-925. 
specially  of  horse-racing  and  the  like,  927-9801 
GAMING  CONTRACT,  whether  civU  suit  on,  84a 
GAMING-HOUSE, 

is  nuisance,  844  note,  847,  848;  taxing,  856. 
statutory  offense  of  frequenting,  858. 
OAMING-PLACE,  keeping  and  licensing,  852,  854a. 
GAMl!TG-TABLE,  keeping,  permitting,  etc.,  864  892,  89SL 
•'  GELDING, ' 

whether,  embraced  in  the  term  *' horse,"  247,  nota,  248^  426u 
is  "cattle; "  proper  word  in  indictment,  21%  440,  442L 
is  *"  beast,"  442. 
GENERAL  LAW,  consequence  of,  and  by-law  forbidding  same  aoti  28L 
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GENERAL  AND  PARTICULAR, 

oonstruction  of  statutes  eombining,  64^  112a,  128, 181, 1£^  IH^  296L 

provisions,  stand  together,  1821 

doctrine  of,  applied  to  prevent  repeal,  16& 
GENERAL  PROVISION  (see  Pabtioulab  PsoTiBioiffX 

oontrolled  by  speciflo.  126^ 

does  not  work  repeal  of  partieular,  126  and  not& 

oonstmed  as  subjeot  to  exoeptlone  required  by  oommon  law,  ItL 

oarries  with  it  conseqaential  partJonlars,  187. 

not  repealed  bj  subsequent  specifio  pforisiOB*  162;  IML 

and  partlonlar,  standing  together,  168. 

enaotment  of,  to  cure  partioolar  defect^  286L 
GENERAL  REASON^,  expanding  special  langoage^  16& 
GEN15RAL  AND  SPECIAL^  division  of  statutes  into^  42(1. 
GENERAL  STATUTE, 

what  is  a,  42a,  42& 

not,  have  a  local  meaning,  101* 

when,  supersedes  local  or  special,  112&;  private^  118L 
GENERAL  TERMS, 

limited  by  construction,  2S. 

to  receive  their  general,  not  restricted,  sense^  102l 

how  construed  in  connection  with  particular,  248,  240  and  notei 

not  to  be  given  too  wide  meaning  to  exclude  rest  of  fact,  10%  note. 
GENERAL  WORDS, 

when,  construed  both  retrospectively  and  prospeotively^  84 

following  particular,  how  interpreted,  248-246&L 

mingling,  with  specific,  245. 

not  construed  to  change  policy  of  law,  141,  nota 
GIBTT,  distinguished  fkt>m  sale,  1012,  lOia 
GIFT  EXHIBITION,  what,  is  a  lottery,  950. 
GIFT  SALE,  is  a  lottery,  255. 
GIRL  UNDER  SIXTEEN  (see  Seduotion  op  WohenX 

taking,  out  of  custody,  eta,  081  et  seq.,  044  et  wet^ 
GIVING  AWAY  UQUOR,  offense  ot,  1012,  IQia 
GOLD,  when,  not  included  in  words  '*  other  metals,"  240a,  note 
GOLD  DUST,  bailee  oonverting  to  own  use,  422,  note. 
GOLD  RINGa  are  "  jewelry,"  847. 

GOLD  AND  SILVER,  when,  not ''  other  metal,"  840a,  note. 
GOOD  REPUTE  FOR  CHASTITY,"  meaning  of,  08a 
GOODS,"  meaning  of  the  word,  84^  845. 
GOODS  OR  CHATTELS,  what  included  in  words,  200,  note,  84& 
<*  GOODS  AND  MERCHANDISE,"  meaning  of  the  term,  200,  841 
GOOSE-HOUSE,  part  of  dwelling-house,  285. 
GOVERNOR'S  SIGNATURE, 

to  enacted  bill,  withdrawing,  89;  repeal  before,  attached  to  bill,  161. 
GRAIN,  is  "  goods  and  chattels,"  844;  regulating  distillation  of,  OOOL 
GRAMMATICAL  CONSTRUCTION  (see  Falsb  Grammar), 

how  regarded  in  statute,  81,  348. 
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GRAND  JURY  (see  Jurors), 

power  of,  over  witness,  137. 
indictable  for  getting  drunk  when  on  dutj,  96QL 
evidence  at  trial  need  not  be  confined  to  that  before  the,  104flL 
GRAND  RIVER,  in  Michigan,  navigable,  80a 
GREENBACKS,  whether,  included  in  term  ''monej,''  84S. 
GRIEVANCES,  to  be  remedied,  considered  in  construing  statute^  881 
« GRIEVOUS  BODILY  HARM,"  meaning  of  the  term,  8ia 
GROCERY,  how  the  indictment  for  playing  cards  at  a,  904,  9(ML 
GROUPED,  leading  doctrines  of  interpretation,  82. 
GUARDIAN,  consent  o^  in  seduction,  635;  possession  o(  636,  687* 
GUILTY,  repeal  of  law  after  plea  of,  ends  proceedings,  177. 
GUN»  an  ''offensive  weapon,"  831;  blow  from,  a  **  wound,"  814 

R 

•HABITUAL  DRUNKARD"  (see  Common  Drunkard]^ 

meaning  of  the  words,  970-972. 

seUing  liquor  to,  1021, 1034a,  1048a,  t049. 
HANGING,  statute  providing  time  of,  directory,  869b 
''HAP-HAZARD,"  table,  statute  punishing,  864. 
HAPPINESS,  statutes  depriving  ot,  construed  striotl/,  198L 
HARDSHIPS  (see  Injustice). 

avoided,  in  construing  statutes,  82L 

statutes  imposing,  construed  strictly,  199L 
HARMONY  WITH  INTENT,  statutes  construed  in,  BSL 
HARMONY  OF  LAWS,  statutes  construed  to  promote,  64 
HARMONY  OF  PROVISIONS  (see  Confuotino  PbovisiombX 

to  be  obtained  by  construction,  128. 
HAVENS,  waters  of,  whether  <'high  seas,"  804 
HAVING  FOR  SALE  (see  KEEFiNa  hiqooR\ 

lottery  tickets,  how,  958;  how  the  indictment^  968i 
'HAVING  IN  POSSESSION,"  as  to,  809,  note 
HAVING  WEAPON,  when  arrested,  how  the  indiotmant^  791 
''HAWKER*'  (see  Peddler,  Bra), 

meaning  of  term,  210, 1072, 1074 
HAWEIERS  AND  PEDDLERS, 

UrUiceMed,  law  of  the  offense  of,  1072-108a 

in  England  and  here  in  general,  1073, 1078L 

defined;  not  single  instance,  1074, 107& 

expositions  of  doctrines,  1076-1079. 

constitntional  restraints  and  their  limits,  1060L 
The  procedure,  1081-108a 

indictment,  1081;  various  questions  as  to  allegation,  1088-1068L 
HAYPRE8S,  by-law  prohibiting,  within  limits,  void,  M^  nota 
HAZARD  (see  Gahb  of  ELlzabd). 
HEADINGS  (see  CHAlTKft  Hbadenqb). 

HEALTH  AND  SPIRITS,  evidence  of  woman's,  in  abortion*  76L 

778 


h£a]  index  of  subjects.  [hot 

BefereooeB  are  to  flections. 

HEAKSAT  EVIDENCE,  not  sufficient  in  charge  of  open  lewdneea,  7SS, 
HEIFER^  whether,  is  a  "cow/'  42G. 
"HEREAFTER''  (see  Thereafter), 

effect  of  word,  in  statute  creating  offense^  188^    And  see  184  18& 
"HERETOFORE,"  how,  construed  in  statute^  111,  nota 
"  HIGH  SEAS,"  meaning  of  the  term,  804 
HIGHWAY  (see  Public  Way;  Way), 

whether  a  "public  place,"  298L 

a  public  bridge  is  part  of  a,  801. 

meaning  of  the  word,  in  statutes  against  gaming^  878L 

how  the  indictment  for  gaming  in,  006,  037. 

what  is  proof  of  place  being,  02& 

statute  against  drunkenness  in  street,  etc.,  not  include^  In  oonntryr 
07a 
^HJS,**  woman  may  be  included  under,  212L 
HISTORICAL  FACTS. 

how  far,  considered  in  interpreting  constitution,  08a. 

in  interpretation  of  statutes,  74-77. 
HISTORY,  how,  in  interpretation  of  statutes,  50,  77  and  note^ 
*'HOG,"  whether  word  includes  "pig,*'  247,  note;  and  what,  426, 44IL 
HOMICIDE  (see  Conoealbcent  of  Birth), 

.  how,  punishable  after  change  of  statute  dividing^  into  degrees^  185. 

"administer  poison,"  as  attempted,  225. 

when  statute  of  limitations  attaches  in,  260a. 

committed  through  abortion,  742,  748;  how  the  Indiotment^  760L 
Statutory t  explanationB  of,  465-477. 

introduction,  465,  466. 
making  the  civil  wrong  indictable,  467-470L 
felonious,  purely  and  partly  statutory,  4tJ\'4Ln* 

like,  and  varying  from,  common-law,  471,  473. 

in  New  York,  478,  474;  Ohio,  475;  other  states,  476. 

statutory  manslaughter,  477. 
HONESTY,  statutes  to  promote,  construed  liberally,  102. 
"HORSE  "  (see  Aiomals), 

is  "cattle,"  "  beast;"  and  how  in  indictment,  212^  426^  440^  4421 

whether,  includes  "gelding"  or  not,  247,  note,  248b 

what  it  is  to  "  disfigure  "  a,  448;  what,  **  injure,"  44a 
HORSE-RACE  (see  Furious  DRivma), 

how,  under  statutes  against  gaming,  862;  betting  on*  879L 
HORSE-RACING  (see  BErrma  on  Horsb-raobX 

indictable  under  statutes,  852,  878. 

whether,  a  game,  and  what,  862,  871-^73. 
Law  and  procedure  in  offeiise  of,  027-080. 
HORSE-STEALING, 

how  statute  against,  construed,  248. 

statutory  larcenies  of  animals,  425-420. 
HORSEWHIP,  whether,  an  "offensive  weapon,"  88t 
"HOTEL,"  meaning  of  the  word,  207. 
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HOUBS^  how  time  computed  by,  in  statute,  1105,  llOa 
«  HOUSE  "  (see  Dwelling-house), 

term,  includes  jail,  207,  note. 

distinguished  from  *'  dwelling-house^**  213. 

to  "  demolish,**  what  is,  214 

breaking,  stealing  in,  etc.,  statutes  construed,  288,  284^  240l 

meaning  of  the  word,  277,  289;  what  to  *'  erect  *'  a,  292,  notei 
HOUSE  OF  CORRECTION, 

statute  concerning  management  of,  construed,  246^  nota 
SOUSE  DIRT,  by-law  forbidding  unlicensed  removal  of;  good,  20l 
HOUSE  OF  ENTERTAINMENT, 

meaning  of  the  term,  297. 

how  allege  gaming  at  a,  902. 
HOUSE  OF  ILL-FAME  (see  Bawdy-hoube). 

HOUSE  OF  PUBLIC  WORSHIP,  *'  commonly  is  public  place,**  298,  nota 
•'  HOUSE  FOR  RETAILING  LIQUORS,** 

gaming  at,  and  how  allege,  878,  902,  906. 
HOUSE-BREAKING  (see  "  House  **), 

statute  taking  away  clergy  from,  how  interpreted,  240L 

keys,  when  instruments  for,  819. 
HUSBAND  (see  Coveetuee;  Wife), 

statute  requiring^  to  maintain  wife's  ante-nuptial  bastard,  159,  nota 

as  witness  in  wife's  polygamy,  613;  adultery,  688L 

wife  may  be  a  witness  against,  charged  with  procuring  abortion  on 
her,  76a 
HUSBAND  AND  WIFE  (see  Marbied  Woican;  Wifb^ 

how  as  to^  in  liquor  selling;  1025. 
HYMEN,  breach  oi^  in  carnal  abus^  488. 


IGNORANCE  OF  FACT  (see  Mistake  of  FaotX 
IGNORANCE  OF  LAW  (see  Knowledge  of  Law), 

inducing  belief  that  an  invalid  divorce  is  valid,  662L 

in  election  officers,  effect  of,  80& 

otherwise  in  election  offenses,  820-625. 
ILLEGAL  FEES, 

statute  superseding  common  law  as  to  taking.  159,  not& 

proceeding  for  taking,  171,  note. 
ILLEGAL  SALE,  license  not  legalize  an,  already  made,  1001. 
ILLEGAL  VOTING  (see  Election  Offenses), 

distinguished  from  perjury,  815;  indictment  for,  88S. 
** ILLEGALLY,'*  in  statute,  may  be  "unlawfully'*  in  indictment,  84a 
ILLEGITIMATE  CHILD  (see  Bastard  Child). 
ILLEGITIMATE  CONSANGUINITY,  effect  of,  in  incest,  727. 
ILL-FAME  (see  Bawdy-house). 

ILLUSTRATION,  statutory  words  putting  a  thing  by  way  of^  190b. 
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IMPERATIVE  (see  Dibbciort  Statute;  MandatobyX 

when  statute  is,  and  when  permissiTe^  112b 
<<  IMPLEMENT/'  meaning  of  word,  8ia 
-IMPLEMENTS  OF  GAMING," 

game-cocks  are  not,  216u 

keeping,  puniahable  under  statutes*  8521 
IMPUCATION, 

from  statute,  doctrine  of,  defined,  187. 

doctrine  of  repeals  by,  158-183  (see  BepbalX 

not,  bejroad  words,  in  strict  interpretation;  punisfam^nlk  IM^ 

things  proceeding  from  statute  by,  248L 
IMPLIED  INTENT  (see  Legislative  Intent^ 

of  legislature,  followed  in  interpretation,  89L 
IMPLIED  REPEAL  (see  Repeal), 

doctrine  of,  explained  and  illustrated,  158-16flL 

doctrine  of,  combining  with  other  dootrineB»  168&-174 
IMPOSSIBLE, 

knowledge  of  statute,  still  it  binds^  80L 

statute  cannot  perform  tbe^  41. 

to  procure  license,  not  authorize  acting  without^  1006b 
IMPRISONING  SEAMEN,  by  master,  his  first  mat%  9091 
IMPRISONMENT  (see  PyNiBHMBNT), 

milder  punishment  than  death,  185» 

whether,  milder  than  whipping,  185. 

construction  of  statutes  authorizing,  198, 107, 108L 

as  penalty  for  violation  of  city  ordinanoe,  4(Mk 
IMPRISONMENT  FOR  DEBT,  how  statutes  againsti  interpreted,  107. 
"IN"  (see  Located  in), 

meaning  of,  in  statute  against  wooden  buildings,  218. 
'*IN  LIEU,**  of  another  statute,  provision  operates  as  repeal,  152a. 
IN  PARI  MATERIA  (see  One  System;  Tooethbb), 

statutes,  construed  together,  82,  88, 124,  160,  note,  19L 
"IN  WRITING,"  words,  in  statute  requiring  permit,  237. 
INACCURA(J7,  effect  of,  in  statute,  41,  70,  81, 145, 148L 
INACCtJRATE  EXPRESSIONS  (see  Fazjub  QbakxabX 

in  statute,  given  the  meaning  intended,  81. 

will  not  vitiate;  transposition  of  words  permissible,  81,  notBi 
INCAPACITY  FOR  CRIME,  doctrine  of,  includes  statutory  adam,  117. 
INCEST, 

the  carnal  knowledge  in,  660,  68L 

evidence  of  other  acts  of,  881,  nota 
Law  of  the  offense  of,  727-780. 
r^jprocedtii%  781-786. 
INCOMPLETE  (see  BNACTiflENT)L 
"INCONSISTENT,"  repeal  of  what  is,  with  preset  acti  162;  in  onoonstitQ 

tional  act,  152. 
INCONSISTENT  PROVISIONS  (see  Repeal), 

repeal  of,  by  force  of  the  repugnancy,  154-162, 165  el  se^ 
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XNOONVENIETTCB,  interpretation  should  be  snoh  as  will  aToId,  82^- 
INCX)RPORATION  (see  Charter), 

aots  of,  how  constraed,  1I9L 
INDECENT  ASSAULT,  doctrine  of,  496-49% 
INDEPENDENT  CLAUSES  (see  Or), 

indictment  on,  how,  d44 
INDEPENDENT  RULES,  statutes  are  not,  117& 
INDIAN, 

is  a ''person,*' 2ia 

person  selling  liquor  cannot  show  abandonment  of  tribal  relation, 
1021,  nota 
INDIAN  TRIBES,  power  of  congress  to  forbid  selling  liquor  to^  990a. 
INDICTMENT  (see  Aoacvst  Form  of  Statute;  Independent  Clauses; 
Punishment,  btoli, 
punishing  same  act  by,  and  by  proceeding  on  by-law,  28. 
effect  of  punctuation  marks  in,  78,  note, 
defective,  on  statute,  may  be  good  at  common  law,  101 
to  allege  all  which  concerns  the  punishment,  167. 
form  of,  where  statute  provides  a  new  punishment  for  old  offense^  107. 
to  conclude  **  against  form  of  statute  "  or  not,  107  and  nota 
may  be  ooacurrent  with  cItII  proceedings,  170. 
no,  on  statute  repealed  or  otherwise  not  in  force,  177. 
when,  maintainable  on  statute,  250-253,  particularly  250a 
whether  finding  of,  essential  to  commencement  of  prosecution,  201. 
where  there  is  an,  within  statutory  period,  and  abated  on  plea  of  mis- 
nomer, 202. 
a  fresh,  deemed  a  count  added  to  old,  202,  nota 
How  tJie,  on  private  statute,  895-402. 
reciting  statute,  395,  390. 
as  to  date,  preamble,  provision,  897-40L 
modifications  of  doctrine,  402. 
Hew  the^  on  municipal  by4atD8,  408-406L 
ancient  and  modem,  in  general,  408;  401 
act  of  incorporation  as  to,  405. 
by-laws,  setting  out  and  proving,  400. 
how  allegations  conclude,  400, 
diversities  in  formalities,  407. 
analogous  to  other  indictments,  406L 
Onpublio  stofvfes,— how  the,  for  particular  offenses,  414»  421,  422,  420, 
440,  4475,  458,  471,  480,  018,  515,  598,  022,  044,  009,  093,  099,  719,  782, 
761,  777,  794,  828,  884,  899, 918,  914,  927,  988, 901, 974, 1038(1, 1001, 1000, 
1081, 1090, 1114, 1127.    (See  the  names  of  the  offenses) 
"  INDORSEMENT,*'  meanhig  of  the  word,  888,  note. 
« INFAMOUS  CRIME," 

solicitation  to  sodomy,  not,  242. 
meaning  of  term,  in  constitution,  242,  note. 
INFANCY,  common-law  rules  of,  extend  to  statutes,  7, 117. 
INFANTS^  below  seven,  not  embraced  by  general  terms  of  statute^  181. 
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INFERIOR,  general  words  after  enumeration  of,  not  include  superior,  246flL 
INFERIOR  COURTS  (see  Judicial  Decision), 

follow  interpretations  of  constitution  by  superior,  85ck 
INFORMALITIES,  in  elections,  effect  of,  814;  in  license,  lOOL 
INFORMATION  (see  Complaint;  Indictment), 

may  be  withheld  because  of  non-user  of  statute,  149. 

before  magistrate,  whether  commencement  of  prosecution,  261. 
INFORMATION  QUI  TAM,  defeated  by  outlawry,  182L 
INHABITED,  building  must  be,  to  be  dweUing-house,  d7a 
"INHABITED  DWELLING-HOUSE,"  a  jaU  ia an,  207, 
INJUNCTION, 

in  support  of  statutory  right,  250b. 

not  a  criminal  process;  not,  in  cruelty  to  animals^  1129L 
"INJURE,"  INJURY,  what,  in  malicious  mischief,  440;  how  lay  and  prove,. 

446,447. 
INJUSTICE,  interpretation  to  be  such  as  to  avoid,  82,  90^  98L 
INN  (see  Disordeblt  Inn;  Liquor  Skllino)^ 

meaning  of  the  word,  297. 

whether  keeping,  indictable,  984 
INN  OF  COURT,  is  dwelling-house.  37a 

INNOCENCE,  presumption  of,  conflicting  with  that  of  life,  61L 
INSANE  PERSONS*  bound,  or  not,  by  stotutes,  18L 
INSANITY,  defense  of,  to  statutory  crime,  7, 18t 
INSIDE  DOORS,  breaking,  in  burglary;  to  serve  process,  eta,  290. 
INSPECTOR  OF  ELECTIONS,  duties  and  liabilities  of,  824,  note. 
INSTALMENTS,  sale  of  goods  payable  by,  a  bailment,  42a 
INSTRUMENT  (see  Implement)^ 

meaning  of  the  word,  819. 

with  which  wound  inflicted,  immaterial,  814 

abortion  by,  how  the  allegation,  758a. 

defendant's  possession  of,  as  evidence  of  abortion,  76L 
"  INSTRUMENT,  ARMS,"  ETa,  for  escape,  written  information  Is  not,  217. 
INSTRUMENT  IN  WRITING  (see  Wbitten  Instrument^  ! 

INTENT  (see  Adultbboub  Intent;  Evil  Intent;  Felonious  larsNT; 
Legislativb  IntentX 

to  do  what  law  forbids,  sufficient  in  polygamy,  590lii 

how  in  adultery,  679;  in  election  offenses,  819. 

evidence  of  the,  to  sell  liquor,  1058L 
INTENT  CLEAR,  interpretation  not  resorted  to  when,  201. 
INTENT  OF  MAKERS  (see  Leqislatite  Intent), 

how  faa,  regarded  in  interpreting  constitution,  92a. 
INTENT  OF  STATUTE  (see  Legislative  Intent), 

purpose  of  interpretation  to  ascertain  the  true,  70,  75,  7ft.  ' 

gathered  from  whole,  98. 

liberal  interpretation  bringing  case  within  the,  19(1  < 

INTEREST  (see  New  Interest;  Party's  Interest),  I 

how  proceed  on  statute  creating  an,  250a 
INTERNAL  COMMUNICATION,  how  where,  between  parts  of  dweUing- 
house,  280,  281,  285. 
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INTERPRETATION  (see  the  '<  Contents  "  at  the  beginning  of  this  Tolume^ 
and  the  several  apt  titles  in  this  "Index  of  Subjects *')• 

introductory  views  as  to^  1-10. 

concerning  the,  of  treaties,  18a,  14 

purpose  and  means  of,  68-77. 

what,  aims  to  accomplish,  70-7dL 
ascertain  meaning  of  makers,  70. 
not  follow  personal  view  of  the  judges^  7QL 
indispensable;  limits  of,  71,  72L 
importance  of  rules  of,  73. 

office  and  importance  of,  73,  74 

rules  of,  presumably  known  by  legislature,  74 

courts  should  follow  rules  of,  74 

methods  of,  78-256a. 

how  far  statute  may  direct  the,  of  statute,  85&. 

expanding  and  contracting  statute  by  rules  o^  102L 

all  laws  require,  110. 

ancient  and  modem  compared,  118L 

skill,  practice  and  study  needful  for,  121, 

general  and  legal,  compared,  188. 

different  degrees  of  strict  and  liberal,  1991 

governed  by  varying  rules,  199,  200. 

caution  as  to,  of  statutes  against  concealment  of  birth,  769L 

construction  adopted  by  state  courts,  binding  on  federal  oourte^  115^ 
note. 

equitable  construction  not  favored,  72,  note. 

imposing  unnecessary  proceeding,  unauthoriased,  82,  not& 

disfranchising  votes  avoided,  82,  note. 

rules  of  construction  are  law  itself,  74,  note. 

rule  when  in  derogation  of  common  law,  131* 

where  amendment  omitted,  115,  nota 
INTERPRETATION  CLAUSE, 

what,  and  how  interpreted,  54  55. 

further  concerning,  199a. 
INTERSTATE  COMMERCE, 

liquor  selling  in  conducting,  990&.    And  see  990l 

right  of;  what  peddling  statutes  violate  the,  1080L 

as  to  fishing,  1181 ;  hunting  and  game,  118& 
INTIMIDATION. 

procuring  by,  one  in  building  to  open  door,  a  breaking,  812L 

annulling  consent  to  assault,  496i 
INTOXICATING  LIQUOR  (see  Liquor  Seluko;  Minobs,  sraX 

one  need  not  sell,  to  be  a  tavern  keeper,  297. 

gaming  in  places  where,  is  sold,  852. 

meaning  of  the  term,  1007. 

effect  of,  believed  not  intoxicating  when  it  is,  1022. 

how  alleged  unlicensed  sale  of,  1038. 
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INTOXICATION  (see  Drunkenness), 

inducing  mistake  of  fact  in  illegal  voting,  826. 

no  excuse  in  cruelty  to  animals,  1118. 
^  INVEIGLE,*'  meaning  of  word,  in  seduction  statutes^  d4a 
IRRECONCILABLE,  how  statutes  construed  when  provisions  tun,  6& 
''IT  SHALL  BE  LAWFim"  meaning  of,  in  statute^  11& 


J. 

JACK,  unlicensed  standing  of,  21i. 

JAILp  is  « dwelling-house,*'  207,  279;  and  ''hous^"  M7,  note,  280l 

''JEOPARDY"  (see  FoKicsa  PnosBCUTioir;  Seoohxd  Jbopasdt), 

meaning  of  word,  in  statute,  242,  nota 
JEWELRY,  meaning  of  the  word,  847. 

JOINDER,  of  offenses  and  offenders  in  larcen j  of  animals,  498;  adoltexy, 
670-672;  living  in  adultery,  708;  open  and  notorious  lewdnesi»  721; 
incest,  783;  gaming,  912;  lotteries,  961;  liquor  selling,  104S;  oraelty 
to  animals,  1121. 
JOINER'S  SHOP  (see  Ebsct  and  Bxtild), 

converting,  into  a  dwelling-house,  208. 
JOINT  DEFENDANTS,  in  treason,  how  as  to  counsel,  227* 
JOINT  LICENSE,  how  as  to  a,  to  sell  liquor,  1004. 
JOURNAUS  (see  Lsoislativb  Joxtrnals). 

"  JOURNEY,"  what  is  a,  in  statutes  against  carrying  weapauk  788a 
JUDQE  (see  Coubtb), 

respect  due  from,  to  all  laws  alike,  189a,  189dL 

holding  court»  is  a  "  person,**  212L 

not  to  follow  private  views,  285i 
"JUDGES  OF  COMMON  PLEAS,"  meaning,  aU  judges^  1906,  notsi 
JUDGES  OF  ELECTIONS^  offenses  fay,  805, 806;  how  the  indiotmant^  888, 

88& 
JUDGES'  SALARIES,  statutes  regulating,  18a 
JUDGMENT  (see  SrntenobX 

cannot  be  rendered  on  repealed  statute^  177. 

word  "  conviction  **  in  statute  may  denote  final,  848L 
JUDGMENT  UEN,  whether  oonstrue  limitations  statute  to  alter,  8ttk 
JUDICIAL,  as  to  acts  of  election  officers  being,  806,  820-89S. 
JUDICIAL  BUSINESS,  Sunday  in  computing  time  as  ta  110a 
JUDICIAL  COGNIZANCE,  interpreter  looks  at  all  within  the,  74» 
JUDICIAL  DECISION  (see  Inferior  Coinvrs;  Stake  DbcisbiX 

effect  of,  on  construction  of  statute^  104 
JUDICIAL  KNOWLEDGE,  courts  take^  of  what  statutes,  87;  of  wbal^  In 

construing  statutes,  74-77. 
JUDICIAL  ORDER,  disobedience  of,  for  support  of  bastardy  801,  noia 
JUDICIAL  PROCEEDINGS  (see  Prooeedinchi), 

statutes  concerniag,  retrospective,  84 

not  without  notice,  though  statute  silent,  141. 
JUDICIAL  SALE,  champerty  not  committed  by,  388. 
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JUDICIAL  STEPS,  statutes  as  to,  directory,  265. 
JUDICIAL  TRIBUNAL  (see  Costtsvpt;  Cocbtb)l 
JUDICIAL  US AQE,  tff^ot  ot  in  interpretaiion,  101 
''JUNK  SHOP,"  meaning  of  the  word,  29iL 
JUBISDICmON  (see  Ldotsd  JuftODionoN)^ 

transfer  of,  over  offense  after  oommitted,  84  notfr 

in  suits  between  states^  no  legislation  required,  WHk 

statutory  permiasiye,  does  not  take  away  oommoaJAW,  IVk 

interpreting  statutes  of  another^  11& 

of  statutes  beyond  territorial  limits,  141. 

whether,  eooterml  <m  slata  ooarts  by  national  statnt%  1491 

conourrent;  eleotkm  as  to,  164. 

one  court  taking,  bars  another,  164 

after  offense  conmiited*  cbanfMl*  ISOL 

statutes  as  ta  how  oanfltmed,  14S,  197. 

statutes  as  to^  penal  and  ramedial  oonstmed  alike,  19& 

bow  various  statutes  as  to^  oonstrosd,  106b 

of  United  States  over  elections  in  stateii^  6H  BlOi 
JURISDICTION  OF  CRIME, 

after  county  divided,  144 

in  county  of  prisoner's  arrest,  690. 
JX7RISDICTI0N  TO  ICAaiSTRATE,  act  giving  special,  may  stand  with 

one  giving  general,  126^ 
JURORS, 

statutes  regulating  qualifications  o(  retrospective^  64  notSk 

statutes  as  to  bringing  in,  directory,  SOflL 

indictable  for  beixig  drunk,  96a 
JURY  (see  Gband  Jubt), 

province  o&  in  adultery  caaes»  669. 

what  for  the,  in  indictments  for  gaming,  007. 

what  for,  what  for  court,  as  to  kind  of  liquor,  1006a,  1007. 
JURY  TRIAL, 

how,  secured  by  construction,  89. 

oomt  refosing  to  try  cause,  by  reason  of  delay,  267,  notei 
JUST,  statutes  to  be  so  construed  as  to  be,  89,  90,  0& 
JUSTICE  (see  Fondamsmtal  Jusncs). 

justice:  of  peace, 

appeal  from,  by  force  of  constitution,  89. 

new  powers  given  to,  how  must  proceed,  119. 

statutes  concerning  jurisdiction  of,  how  construed,  196. 

office  of,  a  "public  house,"  299. 

indictable  for  being  drunk,  969. 


«<  KEEP  AND  BEAR  ARMS,*'  constitutional  right  to,  explained,  792,  79S. 
KEEPING  QAHINO  PLACE,  punishable  under  statutes,  86a 
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SIEEPING  LIQUOR  (see  Liquor  Sellino), 

with  intent  to  sell,  offense  distinct  from  selling,  1097. 

single  sale  not  sufficient  to  convict,  1018,  nota 
For  ufdawftd  mOe,  1054-105a 

under  common  law;  statutes,  1054^  105(L 

oonstitutionality  of  statutes,  lOSML 

how  in  different  states,  1057. 

proof  of  intent  to  sell,  105a 
KEEPING  OPEN  (see  LoBD'a  Dat)^ 

what  is  a,  1070a. 

liquor-selling  places  at  forbidden  times,  1070a,  10706i 
KENO,  is  game  of  chance,  868;  gambling  device,  867. 
KEYS, 

whether,  **  instruments  for  hou8e4)reaking,'' 819L 

left  in  door,  whether  entering  by,  is  breaking,  818,  nota 
KIDNAPING  (see  Abduction  of  Woken;  Free  NbobobbX 

command  from  another  state  does  not  justify,  20& 

statute  made  to  prevent  the,  of  negroes  extended  to  whites^  888L 

bj  stealing  an  heiress,  619L 
KILU 

word,  in  indictment  for  malicious  mischief  446L 

in  cruelty  to  animals,  1110;  how  alleged,  lllH 
KING,  whether  the^  bound  by  statute,  lOa 
"KNOW,"  how  as  to  the  word,  in  statute  against  polygamy,  006L 
« KNOWINGLY"  (see  Wilfully), 

word,  in  statute  against  incest,  730. 

if  in  statute,  must  be  in  indictment,  788;  further  as  to^  1Q39L 

in  statutes  as  to  election  offenses,  821,  834,  836. 
*•  KNOWINGLY  AND  FRAUDULENTLY,"  words,  in  statute  against  ille- 

gal  voting,  820,  821,  828,  824 
KNOWLEDGE  (see  Carnal  Knowlbdob;  Judicial  Knowledob;  ICib- 
TAKB  OF  Fact), 

of  the  relationship  in  incest,  782-784 

how  the  indictment  on  statute  silent  as  to  defendant's,  889,  lOtil 
ESrOWLEDGE  OF  LAW  (see  Ignoranoe  of  Law;  Hibtakb  or  FaotX 

when  conclusively  presumed,  and  when  not,  800,  80d,  830-88S. 
KNOWLEDGE  OF  STATUTE;  conclusively  presumed,  even  where  actual 
knowledge  impossible,  80. 


LACHES,  of  agent  of  state,  effect  of,  108,  note. 
LAGER  BEER,  what,  and  how  far  judicially  known,  1006a. 
-LAMB,"  whether,  included  in  word  "sheep,*'  212,  247. 
LAND  (see  Realty), 

construction  of  statutes  about  taking,  for  public  use,  110^  108^  note. 

out-buildings  separated  from  dwelling-house  by  another's,  how,  284^ 
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•'LANE"  (see  Street), 

meaning  of;  statute  against  smoking  in,  construed,  20& 
LANOIJAGE  (see  Words), 

flexibility  of,  and  capacity  to  convey  new  ideas»  92d. 
meaning  of  the,  of  statutes,  92d-104a. 
contracting  and  expanding  meanings  of,  188  et  seq. 
how,  made  technical  by  decision,  260. 
not  to  be  departed  from,  72,  nota 
effect  of  change  of,  08,  nota 
LAPSE  OF  TIME,  payment  to  state  not  presumed  from,  108. 
liAPSED  BIGHT,  after  repealed  statute,  revived  by  subsequent  enactment^ 

18a 
LARCENY  (see  Andcai^;  Bailees;  Priyatelt  Steal;  Value), 
illustrations  of  nature  of  statute  from  law  of,  7. 
statutes  punishing  values  differently,  construed  together,  127. 
statutory,  in  one  county  and  carrying  into  another,  140. 
of  bank-note^  when  of  another  state,  203. 
from  vessel — ^^merchandise,"  "personal  goods,"  eta,  2001 
killing  sheep  to  steal  part  of  carcass,  211,  nota 
plural  term  of  statute  includes  singular  in,  213. 
''private,"  construction  of  statute  against,  222L 
of  deer,  statutes  against,  construed,  282. 
in  particular  places,  statutes  against,  construed,  288,  284 
whether  "other  property"  in,  includes  dogs,  246^ 
of  **  sheep  or  ewe,"  eta,  how  construed,  how  indictment,  247,  248L 
of  horses^  how  statute  against,  construed,  248. 
various  instruments,  subjects  of  statutory,  described,  825-848. 
dog  not  subject  of,  as  ''goods  and  chattels,"  844;  how  as  to  coin,  844 
fraudulent  marking  of  cattle  as,  454 
Btcctutory  enlargements  of  the  common  law,  400-429L 

introduction,  400-41L 
in  general  of,  purely  or  partly  statutory,  412-41(L 

"theft "  in  Texas,  eta,  418,  414 

when  statutory,  follows  common  law,  416^  4101 

how  the  indictment,  416u 
under  bailments,  417-424 

trespass  and  dispensing  with  it,  417,  418L 

how  at  common  law;  by  statute,  419, 420, 

how  the  indictment,  421,  422. 

what  the  bailment;  bailee's  act  of;  428,  424 
of  animals,  425-429. 

at  common  law;  the  statutes,  425. 

word  to  designate  animal  in  indictment,  42fll 

value,  "against  form  of  statute,"  427. 

joinder  of  counts,  eta,  428. 

ownership;  asportation,  eta,  428. 

the  felonious  intent,  429. 
^LASCIVIOUS  BEHAVIOR,"  meaning  of  the  words,  714 
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"LASCIVIOUS  CARRLAOE," 

statutory  off«iiM  of,  718,  714 

as  to  allegation,  728»  724 
LATCH,  lifting  the,  of  a  door,  is  a  breaking,  fM,  Wk 
LAW  (see  General  Law;  Pbior  Law;  Wbrtbei  Lawi^ 

what  the  term  inolndes,  11,  lla;  no,  without  penalty,  ML 

origin  of,  immaterial  in  interpretation,  116L 

alL  requires  interpretation,  116L 

written  and  unwritten,  interpreted  by  like  rulis^  117. 
LAW  BOOKS,  aotnething  coooeniin^  fMb, 

LAW  AND  FACT  (see  Ioiiorancb  of  Law;  Kbowlmdob  09  Law; 
TAKE  OF  Fact), 

distinctions  between,  in  proceedings  for  gaming^  907. 

as  to  the  kinds  and  quality  of  liquor,  IMSo,  1007. 
LAW  OF  NATIONS,  statutes  oonstmed  by  the,  lit 
"LAWFUU"  word,  in  indictment  for  polygamy,  OOSo,  608; 
« LAWFUL  MONEY,"  bank-notes  are  not»  346,  nota 
LAWS  (see  Statotbb;  Wbitten  LawsX 

jurisdiction  of,  Itwited,  11. 

the  various,  enumerated,  11a;  prsoedenoe^  of  the,  ll-17a 

all,  written  and  unwritten,  to  be  construed  together,  81 

relating  to  druggists  and  physioians,  006,  nota 

penal,  construed  how,  llOl 
LAWYER,  whether  office  of,  a  "  public  house,"  200, 
LAWYERS,  opinions  of,  to  influence  court»  76,  77. 
LEADING  RULES,  of  interpretation,  epitomized,  76-691 
LEARNING,  statutes  to  advance,  bind  state,  10& 
«  LEGAL  CHARGE,"  meaning  of  the  words,  in  seduction  statats^  688L 
LEGAL  DOCTRINE,  how,  established,  139. 
LEGAL  MEANING  (see  Technical  MsAViNaX 

legal  terms  in  statutes  to  be  given  their,  06^.07,  lOQl 

words  having,  how  construed,  024 
LEGAL  OPINIONS,  weight  of.  in  authority,  7& 
LEGAL  RULE,  how  to  determine  a,  139. 

LEGAL  TREATISES,  weight  of,  in  authority,  76;  how  construed,  681&^ 
LEGAL  VOTERS^  applicant  for  liquor  license  reoommended  by,  186b 
LEGISLATION  (see  Statutbb), 

to  give  effect  to  constitution,  llo,  note,  H  00&;  to  treaty,  14 
LEGISLATIVE  EXPOSITION,  of  statute,  effect  of,  104 
LEGISLATIVE  FUNCTION,  acU  not  within,  not  valid,  80a 
LEGISLATIVE  INTENT  (see  Intbnt  op  Statute), 

looking  into  title  for  the,  46;  same  into  preamble,  46-61. 

interpretation  to  ascertain  the,  70,  75,  76,  89,  08,  200,  281, 266^  887* 

determined  by  the  words,  60,  108,  note^    Compare  with  lOSL 

interpretation  to  give  effect  to  the,  81,  82, 112,  lia 

prior  laws,  eta,  as  to  the,  87. 

construction  compressing  and  enlarging  statute  to  the,  121. 

prevails  as  to  repeal,  151, 154, 158, 150,  note,  160. 
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LEGISLATIVE  INTENT  (oontinuedX 

latter  provision  repealing  former,  because  of  presumed,  1701 

prevails  in  liberal  interpretation,  190, 190e. 

also  in  strict  interpretation,  191, 193,  note,  200-202,  201 

how  as  to  the,  when  meaning  clear,  20L 

followed  in  construing  criminal  statute,  281,  23Si 

statute  directory  or  mandatory  as  the,  requires,  2560; 

marginal  notes,  effect  of,  98,  note. 
LEGISLATIVE  JOURNALS, 

looking  into  the,  for  precise  date  of  statute,  29l 

whether,  regarded  in  interpretation,  77. 
LEGISLATIVE  MEANING  (see  LsGisLATiyE  IntemtX 

how  the  actual,  regarded  in  interpreting  statute,  74-77. 
LEGISLATIVE  OPINIONS,  weight  of,  in  interpretation,  7<k 

of  draftsmen  not  considered,  77,  nota 

language  of  debates  not  much  regarded,  77,  nota 
LEGISLATIVE  POUCY, 

legislature  itself  to  determine  its,  235,  995. 

contract  contrary  to,  void,  1380^  254 
LEGISLATIVE  POWER  (see  Constitution;  StatutbbX 

how,  bmited  with  us,  12, 18,  32a-41. 
LEGISLATIVE  RECORDS  (see  RecosdsX 

consulting  the,  as  to  statutes,  37. 

whether  look  into,  in  interpreting  statute,  76^  77. 
LEGISLATIVE  WORDS,  are  the  primary  guide  to  intent,  236L 
LEGISLATURE  (see  Opinions  of  Leoislatobs), 

duty  of  the,  to  legislate  constitutionally,  li,  85,  91. 

effect  of  decision  of,  on  constitutional  question,  li,  91. 

one  cannot  bind  subsequent  one  as  to  future  acts,  31, 147. 

when,  bound  by  judicial  interpretations  of  constitution,  3Qi 

law-making  power  of  people  transferred  to  the,  86w 

to  construe  constitution,  35,  80,  91. 

cannot  exercise  function  not  in  its  nature  legislative,  890. 

presumed  to  know  rules  of  interpretation,  74 

interpreter  to  stand  in  position  of  the,  75. 

opinions  of  present  and  subsequent,  as  to  meaning  of  statate^  76^  77 

decision  of,  entitled  to  respect  of  court,  91  and  notet 

presumed  to  have  intended  wbat  it  said,  93. 

intention  of,  ascertained  from  words  of  statute,  158L 
LETTER  (see  Spirit  and  Letter;  Strict  InterpretationX 

statutes  not  interpreted  by  the,  98;  maxim  about  adhering  to  the,  98 

oases  not  within  the,  but  within  spirit,  190. 

what  is  not  within  the,  excluded  in  strict  construction,  280L 
LETTER  CARRIER,  whether,  is  a  "public  officer,"  271a. 
LETTERS,  wittingly,  etc.,  detaining,  82a 
LEWD,  ETC.,  PERSON,  indictment  for  being,  how,  72a 
"LEWDLY  AND  LASCIVIOUSLY  ASSOCIATE,"  meaning  of  phrase,  712; 
as  to  allegation,  72a 
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LEWDNESS  (see  Open  and  Notobxoub  LewdnkbbX 
meaning  of  the  word,  71(1 

what,  indictable  at  common  law,  S54^  801, 711, 7S8L 
LIBERA Ti  INTERPRETATION  (see  Strict  and  Libdul), 
what  signified  bj,  and  to  what  applied,  120. 
what  expansion  permissible  in,  explained*  IBM-lWe, 
and  strictk  in  same  statute,  190. 
conflicting  demands  for,  and  strict^  107. 
followed  in  what  classes  of  oases,  102, 107-lOOa. 
different  degrees  of,  109i 

for  the  accused,  liberal;  against  him,  strioti  10& 
whether,  applied  to  limitations  statute^  S99i 

not  so  as  to  protect  offenses  mevel j  analogom^  060l 
applied  to  statutes  against  gaming;  856^ 
The,  which  mingles  with  the  sMef,  a26-24a 
general  explanations  of  doctrine^  S8$-d80l 
doctrine  defined,  826. 

liberal  in  favor  of  accused,  227;  Uluslrations,  8I7-28QL 
in  favor  of  accused,  the  statutes  contracted,  SSl-SSQL 
illustrations  of  doctrine,  281-28Sw 
limits  of  doctrine,  with  illustrations,  28^-28a 
in  favor  of  accused,  the  statutes  expanded,  289^  240L 
illustrations,  2d0,  24a 
LIBERTY,  statutes  against,  construed  strictlj,  110,  lOfL 
LICENSE  (see  AirrHonrrr;  Liquor  LicenbuX 

city  charter  conferring  exclusive  right  to  grant,  156^ 

whether,  required  to  constitute  innkeeper,  207. 

of  gaming  places;  854a. 

of  lottery,  not  prevent  subsequent  prohibitioiiy  067.    And  see  002a, 

lOOL 
a  tax  on  a  business,  not  a,  001. 
averment  and  proof  of,  1048, 1050, 1052L 
power  of  dtf  to  revoke^  21,  nota 
LICENSE  LAWS  (see  Liquor  SelunoX 
LIEN  (see  Judgment  Lien). 
LIFE  (see  Capital  Punibhmez«t), 

statutes  so  construed  as  to  preserve,  180& 
statutes  taking  away,  construed  strictly,  10& 

presumption  of,  of  former  husband  or  wife  at  time  of  second  mar- 
riage, 611. 
UQHTER,  not,  include  a  brig  or  steam-tug,  246a,  notSb 
•'LIKE  KIND"  (see  Same  or  LiKB*Knn>), 
of  weapon  as  bowie-knife,  what,  700. 
how  allege  gambling  device  of,  OOOi 
LIMITATIONS  STATUTE, 

extends  to  offenses  under  subsequent  statute^  87. 
when,  runs  for  and  against  the  state,  108, 142;  notSb 
applies  to  af  tei>created  offenses,  126. 
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LIMITATIONS  STATUTE  (continued), 

what  a  fleeing  fiozn  justice  within,  2^ 

how  the^  in  gaming,  916. 
In  criminal  oates,  discussed,  257-267. 

not  at  common  law;  statute,  257,  258L 

civil  and  criminal  compared,  258a. 

how  as  to  strict  and  liberal  interpretation,  250^  2601 

when,  begina  to  nm,  260a»  261. 

continuing  to  run,  261a. 

exceptiims  to  its  general  terms,  26U^  26l0i 

to  what  offenses  applied,  261(1 

shifting  proceedings;  valid;  erroneous,  262L 

whether,  applied  to  past  offenses;  future,  26& 

how  availed  of,  264;  pertaining  to  remedy,  264a» 

vested  rights  as  to,  265w 

statute  authorizing  prosecution  after  bar  oi,  265^  266k 

legislation  oonneotod.  wiib  Seoossion  War,  267. 
TiTltiTKiy  JURISDICTION,  how  statutes  creating,  construed,  IMl 
LIMmNG  AUTHORIZED  ACT»  effect  of  clause^  242. 
^  LIQUOR,*'  meaning  of  the  word,  1010. 
LIQUOR  LICENSES  (see  Liquob  SELLma). 

statutes  providing  for,  eoastraed  together,  156L 

to  principal,  protect  agent,  1024 
LIQUOR  NUISANCE  (see  Tippuncmolop), 

whether  eoiLviotion  both  for,  and  for  sales,  1027* 
The  law  and  procedure  relating  to,  1059-1070fii 
at  common  law;  under  statutes,  1052. 

selling  to  be  drank  on  premiseiB^  1060-1068i 

tippling«hops.  1004-1067. 

keeping  building  for  illegal  sales,  1068-1070. 

keeping  open  place  at  forbidden  times,  1070a,  1070&i 
LIQUOR  SELLING  (see  KsBPiNa  Liquor;  Local  OETunr  LAymH, 

statute  prohibiting,  includes  liquor  on  hand*  84a. 

qualifications  for  license  for,  84a. 

act  forbidding,  in  town,  not  affected  bj  subsequent  general  aot^  IML 

profanation  of  Lord's  day  may  violate  statute  against^  14& 

same  of  unlicensed  peddling  14& 

city  charter  as  repealing  general  statute,  oonoemingi  166L 

statute  prohibiting,  in  specified  places,  construed,  228. 

to  minors,  statute  requiring  parental  consent,  construed,  287» 

defense  of  medical  use,  or  necessity,  288, 1010»  1020i 

dispensary  laws,  908,  note» 

regulate,  power  to,  does  not  include  prohibit^  46^  note. 
Law  of  the  offense  of,  088>1032. 
introduction,  083. 

history  and  policy  of  laws  against,  084-088&, 
at  common  law,  9S4. 

■cope  and  nature  of  the  statutes,  085-087» 
specially  of  the  "Maine  law,"  988-988& 
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LIQUOR  SELLING  (oontinued), 

constitutionality  of  these  laws  and  further  of  their  formsv  08^9081 
under  state  and  United  States  oonstitutions^  989-096L 
sale  to  Indian  tribes,  90(kx. 

in  interstate  commerce,  0906^ 
national  taxation  of  selling,  991* 
forbidding  sales  after  license,  992a. 
oonfisoating  and  destroying  the  liquor,  998,  994 
manuf  aoture,  996i 

municipal  by-laws  and  local  statutes  restraining,  997. 
constitutional  provisions  relating  to^  998. 

changes  and  modifications  of  general  laws  relating  ta  990^  note 
the  license,  999-100(1 

•zpodtions  of  statutes  and  doctrines,  1006a-1032L 
terms  designating  the  liquor,  1006a-101QL 
other  terms  in  brief,  lOlL 
giving  away,  selling,  bartering,  1013-1019L 
in  particular  quantities,  special  places,  lOlSL 
special  forms  of  sale  and  dealing  in  liquors^  1015-1017. 
common  seller,  1018. 
medical  use,  1019, 103a 
to  particular  classes  of  persons,  103L 
mistake  of  the  facts,  1022. 
deeming  the  selling  rightful,  102& 
principal  and  agent,  1024;  husband  and  wife^  1025. 
punishment^  1026;  electing  offenses  to  prosecute^  1027 
former  jeopardy,  1027. 
misdemeanor,  abetting,  1028, 1029. 
civil  consequences,  civil  damage  laws,  lOSO-lOSlo; 
questions  special  to  particular  states^  1032L 
The  proeedure,  1088a-105& 
indictment^  1038a^l045. 
evidence,  1045a-105& 
LIQUOR-SELLING  PLACES, 

statutory  offense  of  gaming  in,  852^ 
Keeping  open,  at  forbidden  timee,  1070a,  1070& 
« LIQUOR  SHOP**  (see  Liquob  Nuisancer 

words,  meaning  of,  1011. 
LITIGATION,  interpretation  not  to  open  way  tOb  81 
-LIVE  ANIMALS"  (see  Animals), 

words,  include  singing  birds,  1104 
«  LIVE  TOGETHER,"  words,  in  statute^  how  indictmekil^  899,  709»  TN^  TSL 
LIVERY-STABLE,  when  one  "  erects  "  a,  208,  note 
LIVING  IN  ADULTERY,  ETC, 

distinguished  from  simple  adultery,  656,  note 
one  act,  as  evidence  of^  680,  nota 
Law  of  the  offense  of,  696-698. 
The  indictment  and  emdencey  690-709. 
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LIVING  IN  FORNICATION  (see  Livino  in  Adultery,  Era^ 

construction  of  Tennessee  statute  against,  221. 

whether,  indictment  negative  marriage,  698,  700l 
<<  LOADED  ARMS,*'  what  are,  822;  indictment  for,  79S. 
'<LOAF  SUGAR,"  meaning  of  term,  in  statute,  99. 
LOCAL  LIMITS,  statutes  bind  aU  within  their,  141. 
LOCAL  MEANING, 

whether  words  of  statute  may  have,  101, 104 

statute  construed  according  to  business  habitat  77»  nota 
LOCAL  OPTION  LAWS,  constitutionality  of.  8& 
LOCAL  STATCTTE, 

what  is  a,  4&b, 

effect  of  submission  of,  to  people,  86L 

may  be  either  public  or  private,  i2&L 

local  usage  may  give  meaning  to,  104 

how,  construed  with  general,  1126. 

when,  not  affected  by  subsequent  general,  1261 

in  restraint  of  liquor  selling,  997. 
LOCALITY,  within  what,  by-laws  have  force,  22L 
**  LOCATED  IN,"  meaning  of  expression.  216. 
LODGER,  whether  rooms  of,  are  dwelling-houses,  233,  note,  287. 
LODGING-HOUSE,  private,  not  an  inn,  297. 
LOFT,  may  be  dwelling-house,  279. 

^'LONDON,"  statutory  word,  as  including  all  cities,  eta,  190&,  nota 
LORD'S  DAY  (see  Sunday), 

may  be  violated  by  unlicensed  liquor  selling  or  peddling,  1481 

construction  of  statute  forbidding  arrests  on,  198. 

statute  forbidding  *'  tippling-houses  "  on,  construed,  218. 

statutes  against  profaning,  extend  to  observers  of  seventh  day,  WL 

construction  of  29  Car.  2  against  violating,  245. 

gaming  on,  indictable  under  statutes,  852L 

opening  liquor-selling  places  on,  1070a 
LOT,  by  whom,  oast,  in  lottery,  954 
IXXTTERY  (see  Matebialb  fob  Lotteby;  Sion-boabdX 

when,  is  ''not  authorized  by  law,"  206. 

what  is  "advertisement"  of  tickets  of,  207. 

whether  statutes  against,  constitutional,  856^  967« 
The  law  of  the  offense  of,  951-960. 

in  general,  and  historical,  951. 

what  is  a  lottery,  952-956. 

constitutionality  of  prohibiting  statutes,  957. 

partioolar  provisions  and  how  interpreted,  968-0601 
The  procedure,  961-966. 

indictment,  961-965;  evidence,  966. 
LOTTERY  TICKETS  (see  Matebialb  fob  Lottkby;  QUABTB&^anR^ 

meaning  of  statute  against  selling,  205,  207* 

rules  for  construing  these  statutes,  65w 

term,  includes  quarter-tickets,  21L 
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LOTTERT  TICKETS  (oontinned), 

statutes  providing  for  seizure  of,  oonstitatioiial,  9S7« 

■tatates  againsi  having  <h:  sellings  M8  et  aeq. 

how  the  indictment,  1N»»  M5w 

on  indictment  for  selling  them,  should  be  {Hoduoed  as  evidenoe^  M6. 
LUGGAGE  OF  PASSENGER,  whether,  "goods  or  laecchandise^*'  809^  UL 
LUNAR  MONTH  (see  Momth), 

how  many  days;  bo  b«ctioaa>  lOQL 

M. 

MAGISTRATE  (see  JomoB  of  PbacbX 

statute  giving  new  powers  to,  how  construed,  110, 
what  proceedings  before*  are  commencement  of  pxoseoation,  96L 
MADC  (see  MathemX 

meaning  of  the  word,  816, 446. 
word,  in  indictment  for  malicious  mischief,  417. 
what,  and  distinguished  from  ^  disfigure  "  in  malicious  misohtet  44S. 
•MAINE  LAW,"  history  and  policy  of  t^e,  988-0886  and  note. 
« MAINTAIN  OWNERS  NO  RIGHT,"  meaning  of  statutory  words,  323w 
MALFEASANCE  IN  OFFICE,  drunkenness  in  office  is  a»  989;  how  the  in- 
dictment, 978. 
MALICE  (see  Evil  Intent), 

the^  in  malicious  misohief,  explained,  432a^^87* 
•MALICE  AFORETHOUGHT,"  in  statute  against  mayhem,  48^  nots^ 
MALICIOUS  MISCHIEF, 

statutes  forbidding,  when  not  repugnant,  158^  nota 
words  ''begin  to  destroy  "  in  statute  against,  23& 
whether  statutes  against,  include  dog,  WL 
SkLhUory  enJargementa  of,  480-440L 
introduction,  480l 
generally  of  the  statutes,  481,  489l 
the  nature  of  the  malice,  432ar487. 
evil  intent  always  necessary,  483a. 
malice  against  owner,  or  not,  488-437« 
the  indictment  and  evidence,  4d8-447&ii 
in  general,  ^feloniously,"  438,  489i 
words  to  designate  animal,  440. 
specific  terms  followed  by  general,  441* 
•^cattle,*   ••  beast,"  443. 
color;  ownership;  value,  443,  444 
damage  and  injury  to  the  property,  445^  448L 
•kill,"  "destroy,"  "injure,"  "torture,"  448,  447. 
allegation  on  disjunctive  words,  447a. 
cover  statutory  terms;  how  much  in  one  count»  447&i 
ftirther  of  the  oflPense,  448»  440L 

meaning  of  words,—  "maim,"  "disfigure^**  448L 
••injure,"  timber,  449. 
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MALICIOUS  SHOOTING,  guilt  of  one  enoouraging  another  in,  188, 
« MALICIOUSLY,"  meaning  of  the  word,  434^  485,  486L 
''MALT  UQUOB"  (see  Liquor), 

what,  whe^er  jodioially  known,  1006a. 

how  allege  unlioensed  sale  of,  1006a,  1038L 
''MAN,"  in  statatOb  may  include  woman,  212L 
"MAN,  DOG  OB  CAT,"  signifying  all  esoaping  animals,  1006,  nota 
*^  MANDAMUS  OR  CAPIAS^"  meaning  of  expression  as  to  executing,  05. 
MANDATORY  STATUTE  (see  DmsorOBT), 

as  to  one  subject  expressed  in  title,  86a. 

defined,  and  doctrine  as  to^  264-256. 

whether,  statutes  prescribing  duties  of  officers  of  elections,  805. 

statutory  directions,  when,  11S»  nota 
"MANIFEST,"  of  cargo»  delivered  by  captain,  must  be  true,  211. 
MANNER,  of  official  act,  statutes  as  to,  generally  directory,  255^ 
« MANSION-HOUSE,"  meaning  of  the  term,  277-280. 
MANSLAUGHTER  (see  Hoiaon»), 

making  degrees  after,  committed,  as  to  punishment,  184,  note,  18& 

word,  in  statute  has  common-law  meaning,  242l 

how  where  statute  makes,  indictable^  employing  the  common-law 
term,  471. 

abortion  as,  under  statutes,  7431 
•MANUFACTURE,- 

what  a  "stage,**  eta,  <4  211;  meaning  of  word,  1011 

of  liquor,  laws  forbidding,  constitutional,  096. 
«MAEB*»  (see  HoieaQ, 

meaning  of  the  word,  426;  is  "cattle  "  and  "  beast,"  44& 

a  racing  with,  is  a  "hoTBe-race,"  878. 
MARGINAL  NOTES,  as  to  sections  in  statutea  effect  of,  6L 
MARINE  LEAGUE,  waters  within  a,  of  shore,  included  within  the  term 

"high  seas,"  804 
"MARINER."  meaning  of  the  word,  200,  nots^ 
MARK  OF  ANIMAU 

in  proof  of  ownership,  428. 
OfftmM  ofaUering  the,  di90U88ed,  454-46t 
MARKET,  when  by-law  establishing  a,  good,  90. 
MARRIAGE  (see  Divobcb;  Pbomibb  of  Mabbiaoe;  RaooBD  OF  Mab- 

law  for  solemnizing,  whether  or  when  obsolete^  148. 
neglecting  to  file  certificate  oi,  statute  construed,  222. 
of  minors,  statute  construed,  287. 
▼alid,  though  forbidden  by  statute,  954,  note, 
what  and  where  the,  in  polygamy  statute,  585*687,  689-508. 
allegation  and  proof  of,  in  polygamy,  601-604^  609,  610,  612»  61t. 
punishing  foreign,  687. 

what  the,  in  adultery,  666;  averring  and  proving,  678,  677, 687--690L 
whether  indictment  negative,  in  fornication,  eta,  698,  700,  720. 
when  cohabitation  under  a  merely  voidable,  not  a  crime,  727* 
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MARRIAGE  (continaed), 
Cfferues  againti;  namely, — 

polygamy,  677-618;  forcible  abduction  of  women,  614-624;  sedoctaoo 
of  women,  625-652;  adultery,  653-690;  living  in  adultery  or  forni- 
cation, 695-700;  incest,  726-736;  miscegenation,  738L 
MARRIAGE  CELEBRATION, 

construction  of  statute  requiring  parental  consent  to^  2S7. 

statute  requiring  record  of,  construed,  322l 
MARRIED  WOMAN  (see  Covebtube;  Wife), 

when,  not  within  general  terms  of  statute,  18L 

whether,  can  be  bailee^  428;  can  commit  larceny,  428L 

liquor-selling  under  statutes  enlarging  rights  of,  1036L 
''MARRY,*'  meaning  of  word,  in  statute  against  polygamy,  590L 
MARTIAL  LAW,  in  one  state,  not  extend  into  another,  205i 
MASCULINE,  in  statute,  interpreted  to  include  feminine^  212L 
''MATERIAI4"  effect  of  word,  in  statute,  27& 
MATERIAI^  FOR  LOTTERT  (see  Lotteby]^ 

what  are;  the  books,  209i 

statute  may  authorise  seizure  of,  057* 
MATTER  (see  Special  Matter). 
MAXIMS, 

cessante  legis  prooemio  cessat  et  ipsa  lex,  51« 

qui  hseret  in  litera  hsaret  in  cortice,  98. 

leges  posteriores  priores  contrarias  abrogant,  126,  note,  156L 

ubi  jus,  ibi  remedium,  187. 

quando  aliquid  mandatur,  mandatur  et  omne  per  quod  penrenitur  ad 
illud,  137. 

a  Terbis  legis  non  est  recedendum,  145,  note^ 

expressio  unius  est  exclusio  alterius,  249,  249a. 
^'MAT,'*  meaning  of,  in  statute,  and  when  read  as  "shall*"  IISL 
MAYHEM  (see  MaimX 

how  punished,  in  Mississippi,  ISO. 

what,  at  common  law  and  under  statutes,  816L 
MEANING  OF  MAKERS  (see  Motiyes), 

object  of  interpretation  to  ascertain  the,  70,  70^  76L 

not  interpret,  when  the,  plain,  72. 
MEANING  PLAIN, 

where,  interpretation  deals  only  with  effect  of  statute^  191»  901* 

interpretation,  in  such  case,  not  required,  201. 
MEANING  OF  STATUTE  (see  Contbactino  and  Ezpandiko; 
Lboal  Meaning;  Old  Meaning;  One  Meaning), 

▼alue  of  rules  to  determine  the,  9,  7& 

Umit  to  power  of  bending  the,  80. 

distinguished,  in  interpretation,  from  effect,  118a,  118&.  18% 

how,  construed  to  contract  and  expand,  119, 120. 

nonuser  as  showing  the,  149. 

cases  not  within  the  letter  within  the,  190L 

of  particular  words,  discussed,  26&-850. 
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MEANINGS,  necessity  of  using  words  in  different,  92d,  246^ 
MEANINGS  OF  LANGUAGE  (see  WordsX 
Doctrine  as  to  the,  dUciissed,  9ad-104cL 

numerous  and  flexible,  92d. 

statutes  are  words  in  combination,  03L 

all  to  be  read  together,  03. 

unity  of  meaning;  illustrationa  H  95. 

same  word  in  same  statute,  etc,  95a. 

legal  meaning;  re^nacted  statute,  96,  97. 

language  adopted  from  other  state  or  country,  07« 

principle  applicable  to  constitution,  97. 

revisions  and  codifications,  98. 

subject  of  statute  giving  the  meaning,  98a. 

technical  meaning  other  than  legal;  commercial*  9flL 

exceptions  as  to  technical  meaning.  1(  0. 

not  technical;  popular;  local,  100-102. 

larger  meaning,  or  restricted,  102. 

induding  or  excluding  state,  103 

same,  of  municipal  corporations,  103a. 

contemporaneous  interpretation,  104. 

judicial  and  extra-judicial  usage,  104. 

stare  deems  as  to  interpretation,  104a. 

words,  legislature  presumed  to  know  judicial  meaning  ot,  75,  nota 

words.  Change  of,  implies  change  of  meaning,  75,  note^ 

same  word  in  same  statute,  95a,  note. 
MEANINGS  OF  WORDS  (see  Words), 

how  broad,  in  strict  interpretation,  204 

overlying  one  another,  246c-248. 
MEDICAL  PRACTICE, 

rightful  sphere  of  legislation  as  to  regulating,  988a, 

legislation  regulating,  1095. 
MEDICAL  USE,  defense  of,  in  liquor  selling,  238, 1019, 102a 
MEDICINE  (see  Dbuo), 

how  allege  the,  in  abortion,  756,  757. 

administering  liquor  as  a»  by  a  physician,  not  a  sale,  1018. 

intoxicating  liquor  viewed  as  a»  1019, 1020. 
MEM0RANDX7M,  what,  is  a  valuable  thing,  875. 
MEMORANDUM  BOOE;  may  be  a  ''book  of  accounts,*'  34a 
MERCHANDISE  (see  Goodb  akd  Mebohakdise), 

subjecting  to  fine  vendor  of,  not  product  of  United  States^  151. 

word,  includes  animals  trafficked  in,  ICMK). 

goods  are  still,  after  labor  expended  on  them,  1092. 
MERCHANT,  word,  meaning  of,  1011, 1090. 

MERCHANTS,  following  vocabulary  of,  in  interpreting  statutes,  99L 
MERGER,  when  doctrine  applies,  174^  note. 

''MESSUAGE,"  the  word  "houser"  in  adeed  or  wiU equivalent  to^  277. 
METALLIC  COIN,  only,  is  meant  by  '*  money,"  34a 
METHODISTS*  disturbing  a  cami>-meeting,  21L 
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MILK  (see  SELLmo  ADtTLTsaiLTBD  MilkX 
MILLrSAW,  not  a  "tool,"  81ft 
MINISTERIAL  OFFICERS  (see  Ovg%CER\ 

power  of,  to  appoint  depaty,  88L 

oomiptly  refusing  or  granting  licenfieB,  indictable  therefor,  tML 
MINOR  (see  Infants), 

marrying,  and  selling  liquor  to^  wit<hout  father's  oonsentk  287. 

ownership  by,  in  malicious  mischief,  448L 

voting  through  mistake  of  age,  Sift 

statutory  offense  of  gaming  by  or  with,  8S2L 

suffering,  to  play  at  games,  877. 

indictment  and  evidence  for  permitting  gaming  by,  680. 

offense  of  selling  liquor  to,  1021,  lOda 
how  the  indiotment,  1084a. 
proof  of  one's  being  a,  1048a. 
evidence  of  agent's  authorisation,  104BL 
MINOR  OFFENSE  (see  Offense), 

conviction  for,  on  indictment  for  a  major,  as  to  limitations  statute,. 
261d. 
MINORITY  (see  Aas;  MmoB), 

common-law  doctrine  of,  extends  to  statutes^  117. 

how  prove,  in  permitting  gaming  by  minots,  8891 
MISCARfilAOE  (see  Aboriion), 

word,  in  statute  against  abortion,  740. 

attempt  to  procure  one's  own,  whether  indiotable,  740L 
MISCEQENATION,  statute  against,  78a 
MISCHIEF  (see  Maucioub  MnamsF;  PABfioumt  Mibchiii% 

considered  in  construing  statute^  48, 51,  89l 

construing  statutes  to  meet  the,  190. 

liberal  interpntatioB  bringing  oaees  within  the,  180L 

what  not  within  the,  excluded  in  oonstruotion,  180d 

oase  within  the^  in  strict  constmotian,  when  not  within  statvctq^  88QL 

act  to  be  punishable,  must  be  within  the,  of  statote^  889^  28IL 

statutes  sometimes  extend  beyond  ths^  peomptinfr  888. 

things  within  the,  of  statute^  888, 888,  83(1 
MISDEMEANOR  (see  Felqnt), 

guilt  of  procurer  of  statutory,  186* 

statutory,  has  oommon4aw  incidents,  140L 

raising,  to  felony  repeals  former  law,  174. 

attem{»ted  felony  in  dwsUing-house,  wben  a,  878. 

indictment  for,  as  to  ward  **  felontonsly,"  488, 4S^ 

whether  adultery  is  a,  808;  abortion,  780;  gamdn^  880;  li<iiiop«elling, 
102a 
MISNOMER  (see  Namb), 

in  statute,  corrected  in  constauction,  84a 

indictment  abated  for,  bb  to  limitations  statute^  968. 
MISPRISION,  of  statutory  treason,  how,  139. 
MISSISSIPPI  RIVER,  whether  the,  deemed  navigable,  88a 
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MISTAKE,  effect  of,  on  statute,  89;  of  election  officers,  805,  806L 
MISTAKE  OF  FACT  (see  Evil  Iktaz^;  Ignorance  of  Law;  Enowl^ 
EDGE  OF  Statute), 

case  of,  excepted  out  of  statute,  182L 
Itffect  of,  in  particular  cages;  namely,-- 

M  to  garl's  age  in  carnal  abuse,  490l 

as  to  dissolution  of  marriage  by  deatii,  eta,  in  polygamy,  ^94^  686^96b,. 
60a 

as  to  age  of  girl  in  seduction,  681a,  6S2a. 

as  to  father's  consent  to  the  taking,  682a. 

as  to  the  person,  or  marriage,  in  adultery,  668-665^  67& 

in  incest,  as  to  relationship,  720. 

ia  election  offenses*  au^  819-821,  82i  825. 

produced  by  drunkenness,  825. 

as  to  age  of  minoE,  in  gaming,  877. 

in  liquor  selling,  1020, 1022;  and  how  the  indictment^  1028L 

how,  in  selling  adulterated  milk,  1125^  1126. 
MITIGATION  OF  PUNISHMENT,  statute  in,  good,  185. 
MIZINO  LIQUOR  (see  Liquor  Sellino), 

with  other  ingredients,  as  to  the  offense  of  selling  it,  1018;  1020L 

how  allege  sale  of  mixture,  1041 ;  how  the  proofs,  1047. 
MODERN  INTERPRETATION,  compared  with  ancient^  lia 
MODIFICATION  (see  Repeal), 

of  prior  law,  instead  of  repeal,  126, 181. 157, 165^ 
MONEY  (see  Bank-billb), 

not  included  in  words  **  security  for  money,"  217. 

meaning  of  the  word,  846. 

whether  *'  goods  and  chattels,"  844^  845. 

meaning  of  the  word»  in  statutes  against  gaming,  B74 

statutory  offense  of  betting,  874;  how,  allegation,  898,  S99;  proof,  OOL 

how  indictment  for  fraudulent  winning  ot  885;  evidence,  886. 
"MONTH"  (see  Computation  of  Tac&\ 

lunar,  calendar,^  meaning  of,  in  statute,  106, 107, 109, 110. 

unequal  lengths  of,  110a;  in  notes  and  other  contraota»  105^  nota 
MORAL  WRONG,  intent  to  commit,  sufficing  under,  statute,  682L 
MORMON  POLYGAMY,  statute  against,  constitutional,  6966i 
MORTGAGE,  is  a  deed,  840;  is  a  sale,  1016. 
MORTGAGE  DEED,  not  "goods  and  chattel^" 841 
MOTION,  statute  authorizing  proceedings  by,  construed  strictly^  11^ 
MOTION  IN  ARREST,  "trial,"  when  may  include  a»  847a 
MOTIVES  (see  Meaning  of  Makbbs), 

of  makers  of  statutes  and  by-laws,  how  far  materiaj,  881 

of  legislature,  how  regarded  in  interpretation,  76L 

good  for  violating  statute,  288,  289. 

of  legislature^  inmiaterial,  75,  nota 
MOULD,  whether  ''tool  or  instrument"  819. 
*" MOULD  ADAPTED  TO  COINING,**  meaning  of  expression,  211. 
**  MULATTO,"  meaning  of  the  word,  274. 
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•'MULE,"  whether,  included  in  word  "horse,"  426,  note. 
MULES,  a  race  with,  is  a  <*  horse-race^"  87S. 
MULTIPLY  FELONIES,  statute  construed  not  to^  21& 
MUNICIPAL  BY-LAWS  (see  Bylaws). 
MUNICIPAL  CHARTER  (see  Charter), 

whether  public  or  private  statute;  setting  out,  in  complaint^  42bg  40Sr 

what  words  in,  not  construed  to  authorize  lotteries^  960L 
MUNICIPAL  CORPORATION  (see  Bt-lawbX 

how,  created  and  controlled,  18,  22,  86. 

submitting  statutes  affecting,  to  people,  86L 

whether  general  statute  extends  to,  103a. 

whether  indictable  to  vote  illegally  for  officers  of,  818L 

oonstruotion  of  statute  authorizing,  to  dispose  of  propertf,  06€l 
MUNICIPAL  TAXATION  (see  Tax), 

statutes  in  exemption  from,  when  repealed,  166L 
MURDER  (see  Homicide), 

statute  creating,  under  word  '*  murder,"  471* 

abortion  at  common-law,  742^ 

N. 

NAME  (see  Ownership), 

supplying  the,  to  whom  order  is  addressed,  835b 

yariance  in  the,  in  polygamy,  604 

averring  the,  in  indictment  for  adultery,  678. 

averring,  of  person  terrified,  in  carrying  weapons,  70& 
exhibiting  gaming-table,  895,  896. 
played  with,  alleging,  in  gaming,  894^  895,  928» 

must  be  proved  as  laid,  910. 

bet  with,  whether  to  be  averred,  944 

how  an  indictment  for  lottery,  964. 

buying  liquor,  whether  allege,  1087;  how  the  proofs  of,  1047. 
NAME  OF  DEVICE,  alleging  the^  in  gaming,  897. 
NAME  OF  GAME,  alleging  the,  in  gaming,  896,  897. 
NAME  OF  LIQUOR,  sold  without  license,  whether  allege,  lOSa 
*'NAME  SUBSCRIBED,"  in  threatening  letters,  construed,  22a 
NATIONAL  TAXATION,  how  as  to,  991. 

NATURAL  RIGHTS,  statutes  in  derogation  o(  construed  strictly,  lia 
"NATURAL-BORN  SUBJECT,"  meaning  of  the  expression,  205t 
NATURALIZATION  PAPERS,  voting  under,  826,  note. 
NATURE  OF  OFFENSE,  rendering  only  actual  doer  criminal,  14& 
NATURE  OF  SUBJECT,  as  manifesting  legislative  intent,  15a 
Natures  (see  different  natures^ 
-NAVIGABLE  RIVER"  (see  River), 

what;  meaning  of  the  words,  803. 
-NAVIGABLE  STREAM,"  what  is  a,  802,  note. 
KaVIGABLE  WATERS  (see  By-laws), 

power  of  city  to  regulate  by  by-law  quarantine,  wharvea^  et(X»  on  iti^  SQL 

meaning  of  the  term,  80a 
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NECESSITY  (see  War), 

power  of,  in  interpretation,  124,  125,  137. 

excuses  breach  of  statute,  132;  defense  of,  in  liquor  selling,  288L 

when  indictment  for  abortion  must  negative,  753i 
"NEEDLESSLY  KILL,"  means  more  than  "  kill,"  Ilia 
NEGATIVE,  doctrine  as  to  averring  and  proving  a,  1042-lOH  1051, 1052L 
NEGATIVE  AVERMENTS, 

in  carrying  weapons,  proving  the,  800a. 

as  to  defendant's  want  of  qualification  to  vote,  SSCL 

want  of  license  in  liquor  selling,  1042-1044 

how  the  burden  of  proof  of  the,  1051, 1052. 

as  to,  in  keeping  tippling-shop,  1067;  in  hawking  and  peddling,  1088L 
NEGATIVE  STATUTE,  defined;  repeals  by,  15a 
NEGATIVE  WORDS,  may  make  statute  mandatory,  255a. 
<<  NEGLIGENT  ESCAPE,"  term,  in  statute  has  common-law  meaning,  2421 
"NEGRO," 

in  statute,  is  a  "person,"  212;  meaning  of  word,  274. 

offense  of,  carrsring  arms,  785,  note. 

gaming  with,  854:  selling  liquor  to^  1021. 
NEGROES  AND  WHITES  (see  White  Pebson), 

construction  of  statute  against,  cohabiting,  22L 

mixing  of  races;  intermarriage,  738. 
NEW  INTEREST,  created  by  statute,  governed  by  old  law,  184 
NEW  POWERS,  statute  giving,  to  magistrate,  how  construed,  119. 
NEW  STATTTTE,  interpreted  like  some  words  in  old,  97.  ^ 

NIGHT-TIME,  meaning  of  the  term,  276. 
NON-EXPERT  WITNESS  (see  Opinion  of  Witness), 

may  testify  to  one's  being  drunk,  982. 
NON-OFFICIAL  PERSONS, 

statutes  providing  acts  to  be  done  by,  may  be  directory,  25(k  * 

advice  of,  in  illegal  voting,  820. 
NON-RESIDENCE,  proof  of,  in  election  offenses,  842. 
NON-USER  (see  UaAGB), 

as  explaining  ambiguity,  104 

whether,  works  repeal  of  statute^  149, 150l 

custom  as  a  species  of,  150. 
NON-VESTED  RIGHTS  (see  Vested  Rights), 

are  ended  by  repeal  of  statute,  177a,  178. 
"NOT  AUTHORIZED"  (see  Authorized  by  Law). 
"  NOT  CONSENT,"  words,  in  definition  of  rape,  480. 
NOT  GUILTY,  statute  of  limitations  available  under  plea  ot  264 
"  NOT  QUALIFIED,"  statutory  words,  in  election  offenses,  821. 
NOTE  (see  Bank-notes;  Pbomissoby  Note), 

when,  included  in  words  *' goods  and  chattels,"  209,  note. 
NOnCE  (see  Service  of  Process), 

by-law  void  which  authorizes  proceedings  without,  25. 

statute  before  it  takes  effect  is  not,  8L 
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construction  of  provisions  as  to^  87. 

stotuibes  aaihorixiBg,  how  construed,  119l 

must  be  given,  though  statute  silent  respecting;  141. 
*•  NOXIOUS  THING"  (see  Abortion), 

words,  in  statutes  against  abortion,  747. 

how  the  allegation  of  administering,  756,  757« 
NUISANCE  (see  Abatement;  Liquob  NuisancbX 

by-law  providing  a  regulation  to  prevent,  2Ql 

abating  or  creating,  authoriaed  by  by-law,  21. 

statute  against,  not  repeal  common  law  of,  156^  ncta 

proceeding  for  abatement,  or  by  indictment,  160. 

statutes  against "  erecting  "  what  may  become  a»  906^  aotoi 

of  standing  jack  for  mare^  214 

abatable^  though  statute  givea  other  remedy,  262L 

when  statute  of  limitations  attaches  in,  360a. 

being  publicly  drunk,  968^  973;  how  the  indictment^  074-977. 
NUMBEBS  OF  DAYS  (see  Ck>MFDTATK>N^  or  Tnog^ 

in  statute^  how  computed,  107. 

o. 

OATH  (see  PebjubtX 

when,  may  be  administered  by  deputy,  129. 

power  to  take,  implies  power  to  summon  to  givi%  187. 

affirming  qualifications  as  voter,  not  preiveiit  indictmest^  816L 
OATH  OF  ALLEGIANCE,  how,  under  English  statote,  190k 
OBLIGATION  OF  CONTRACTS,  statute  oaanot  have  effect  to  impaii;  86k 
OBSOLETE  (see  Non-user), 

and  half  obsolete^  statutes  in  Scotland,  149,  nota 

whether  statutes  with  us  become,  149|  IQOi 
OBSTRUCTING  HIGHWAT,  whether  imposing  flue  for,  fuparwdes  ooid- 

mon-law  punishment,  170. 
OBSTRUCTING  OFFICER,  by  threateiiii«  officer  of  eleotionib  82SL 
OBSTRUCTING  PASSAGE  (see  Fish), 

for  fish,  when,  indictable;  civil  wrong,  1129l 
OBTAINING  MONEY,  ETC,  by  gaming,  statutory  oflPenae  o(  85a 
« OCCUPY"  (see  Aotuajlly  Occupy). 
ODIOUS,  provisions  deemed,  strictly  construed,  192, 19& 
**  OF,"  when,  rejected  in  interpretation,  21& 
OFFAL  (see  Bt-ulws), 

by-laws  forbidding  unlicensed  removal  ot  good,  2Ql 
OFFENSE  (see  Alternative  Offense;  Analoooub  Offenses;  Natukb 
OF  Offense;  One  Offense;  Past  Offense;  Second  Offbkbe), 

punishable  both  under  by-law  and  statute,  22  and  note^  23,  21 

and  puni8hment<,  separable  as  to  repeal,  166;  how  of  indictment,  167. 

repeal  of  statutes  as  to  the,  in  distinction  from  punishment^  178, 174. 

statutes  creating  various  offenses  of  one  act  not  repugnant^  178L 
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BeferenoM  are  to  wctioiia. 
OFFENSE  (continued), 

not  punishable  after  repeal  of  law,  177. 

statute  creating,  how  proceed  on,  250,  250eL 

offense  within,  as  to  limitationS'Statute,  261dL 

limitations  statute  applied  to  past  as  well  as  to  future^  369L 

barred  by  statute  of  limitations,  whether,  can  be  revived*  S65'207. 
^OFFENSIVE  AEMS^"  meaning  of  the  words.  82t 
•'OFFENSIVE  WEAPON,"  meaning  of  the  words,  821. 
^  OFFER  TO  SELU**  meaning  of  the  words,  1018^ 
«  OFFER  TO  VOTE,"  meanmg  of  the  words,  Sit 
''OFFERING,"  reward  to  voter,  what  is,  8ia 
OFFICE  (see  Sai«a&y;  Tbbm  of  Offics), 

not  assignable,  88,  note. 

effect  of  repeal  of  statute  creating,  178a. 

construction  of  statute  for  removal  from,  340,  note. 

of  justice  of  peace^  is  a  "public  hous6i"  within  statute  against  gam* 
ing;290. 
OFFICER  (see  Constablb;  Resibtancb  to  Officsebb)^ 

whether  special  deputy  is  an,  31& 

of  election,  threatening  an,  33& 

when  statute  governing,  directory,  365,  d66L 

of  corporation,  elected  after  statutory  time  expiree  3Mb 

liability  of,  for  neglecting  directory  dutiei^  266L 

meaning  of  the  term,  371a» 

light  of,  to  break  doors.  39a 

carrying  weapons  in  official  places,  788& 

liability  of,  presiding  at  elections,  806w 

how  indictment  against,  for  refusing  to  put  qmos  on  voting  list^  889. 

drunkenness  ot  969:  how  the  allegation,  978. 
OFFICER  OF  ELECrriONS^  concerning,  805»  808.    And  sea  EuKmov  Of- 

FKNBBB. 

OFFICIAL  ACTS,  when  statutes  concerning  time  and  manner  oi^  direct- 
ory, 35& 

OFFICIAL  BOND,  statute  authorizing  summary  proceedings  on,  119. 

OFFICIAL  CHARACTER,  proof  of,  841. 

OFFICIAL  DUTY,  act  performed  in  the  discharge  of  an,  not  malicious 
mischief,  4S2a, 

OFFICIAL  STEPS,  statutes  as  to,  directory,  355. 

OLD  LAW,  applied  to  new  interests  and  rights,  184 

OLD  MEANING,  given  to  new  statute,  97. 

OLD  STATUTE,  interpreted  by  old  meanings,  75. 

OMISSION  FROM  STATUTE,  not  an  enactment  of  its  q^^osite^  349a. 

OMNIBUS,  iiMlictment  for  m&lioious  injury  to^  how,  447* 

"ON,"  when  word  interpreted  as  <'or,"  24a 

"ON  COMPLAINT."  meaning  of  words,  in  statute,  243. 

"ONE  CALENDAR  MONTH,"  meaning  of  the  expression,  110,  note^ 

ONE  DAT,  several  offenses  of  liquor  selling  may  be  on,  1010. 

'*ONE  DAY'S  NOTICE"  (see  Notice), 

how,  computed,  108. 
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References  are  to  sectSona. 

''ONE  DAY  PREVIOnS,**  meaning  of  expression,  in  statate^  lOa 
ONE  MEANING,  to  a  single  phrase,  H  95L 
ONE  OFFENSE  (see  Joinder), 

what  is,  in  malicious  mischief,  447&. 
in  driving  cattle,  453. 
ONE  SUBJECT, 

expressed  in  title,  constitutional  reqnirement  o(  36a. 

does  not  apply  to  municipal  corporations,  18,  not& 
ONE  SYSTEM  (see  (Construing  Laws  Tooethsr;  System  of  Laws;  To- 
gether), 

making  the  law,  by  meanings  given  to  statutory  words^  342fii 
Doctrine  of  construing  aU  latos  into,  113&-12L 

following  ordinary  modes  of  procedure,  114 

foreign  written  and  unwritten  laws  together,  IISL 

origin  of  law  not  material  to  interpretation,  lldi 

all  laws  require  interpretation,  110. 

written  and  unwritten  follow  like  rules,  117. 

minority;  incapacity  for  crime,  117. 

in  general  of  the  doctrine,  117a. 

ancient  and  modem  interpretation  compared,  118L 

two  methods;  effect  and  meaning,  118a,  1181il 

expansion  and  contraction  of  meanings,  119-131* 
OPEN  (see  Kbbfing  Open). 
OPEN  BOAT,  is  not  a  ''ship  or  vesseV*  21& 
OPEN  AND  CLOSE,  statutes  regulating  the  right  to,  oonstmed  together, 

150. 
''OPEN  AND  GROSS  LEWDNESS,"  ETQ,  words,  in  statute,  714^  734 
•OPEN  AND  NOTORIOUS,"  (see  Adultery,  Era), 

words,  in  statutes  against  adultery  and  fornication,  60&  And  see  712» 
714  710. 
OPEN  AND  NOTORIOUS  LEWDNESS^ 
Law  of  the  offense  of  711-718. 
Indictment  and  evidence,  71^725. 
OPINION  OF  WITNESS  (see  Non-expert  Witness), 

competent,  to  kind  of  liquor  drank,  1048. 
OPINIONS  OF  LEGISLATORS  (see  Legal  Opinions;  Pritati  Opinion), 

weight  of,  in  interpretation,  70,  77. 
OPIUM,  inebriety  from,  not  drunkenness,  973. 
OPPORTUNITY,  proof  of,  on  indictment  for  adultery,  070  et  seq. 
"OR"  (see  Alternative  Provisions), 

effect  of,  in  statute  against  deserting  seamen,  318;  carnal  abuser  480l.- 

when,  interpreted  as  "and,"  34a 

clauses  of  statute  connected  by,  how  the  indictment^  844 

in  statute  against  living  in  adultery  "or"  fornication,  701. 

proper  in  alleging  a  duty,  1048;  and  in  alleging  a  negative,  104dL 
ORDER  (see  Governmental  0rder> 

defined,  327;  not  **  money,"  340. 

averment  and  proof  to  make,  appear,  331,  335. 
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References  are  to  sectioiu. 

"ORDER  FOR  DELIVERY  OF  GOODS,"  meaning  of,  327-331,  335. 
-ORDER  FOR  PAYMENT  OF  MONEY,'* 

need  not  be  commeroial  order,  200;  or  speoify  sum,  329,  not& 

meaning  of  the  words,  206,  327-331.  335, 
«  ORDINANCE,"  what  is,  la    (See  By-laws.) 
**  ORDINARY,"  word,  meaning  of,  1011. 
ORDINARY  PROCEDURE  (see  Procedure), 

statutes  construed  in  acoord  with  the^  114 
ORIGIN  OF  LAW,  not  material  to  its  interpretation,  lid 
ORIGINAL  JURISDICTION,  of  supreme  oourt  of  United  States,  what» 

without  statute,  925. 
-OTHER," 

effect  of  word,  in  statute,  298;  against  rape,  481. 

enumerating  games,  860,  906. 
-OTHER  BEAST,"  meaning  of;  what  oorresponding  word  in  indictment, 

441. 
-OTHER  CAUSE,"  effect  of  term,  in  statute,  246,  note. 
-OTHER  CRAFT,"  effect  of  term,  in  statute,  245,  246a,  note. 
-OTHER  METALS,"  effect  of  words,  In  statute,  246a,  note, 
OTHER  OFFENSE,  proving,  in  proof  of  adultery,  680-68a 
-  OTHER  PERSON,"  words,  in  statute,  245;  against  seduction,  68a 
"OTHER  PROPERTY,"  effect  of  term,  in  statute,  246. 
"OTHER  PUBLIC  PLACE,"  meaning  of  the  phrase,  29a 
OTHER  STATES,  laws  of,  with  us,  205. 
"  OTHER  THING,"  statutory  words,  construed,  217. 
OTHER  WRITINGS, 

compared  with  statutes  as  to  interpretation,  4,  77,  92,  95a,  97,  98a 
as  to  computation  of  time,  1046. 
OUT-BUILDINGS,  what,  parts  of  -dwelling-house,"  284-230;  of  -houses" 

289. 
-OUT-HOUSE," 

meaning  of  the  word.  291;  other  than,  eta,  289. 

meaning  of  the  word,  in  statutes  against  gaming,  87a 

when  a  privy  is  not  an,  298,  note. 

statutory  offense  of  gaming  at  an,  878;  how  allegation,  909L 
-OUT-HOUSE  WHERE  PEOPLE  RESORT," 

meaning  of  the  phrase,  291. 

meaning  of  the  words,  in  statutes  against  gaming,  87a 

how  allege  and  prove,  902. 
-OUTLAW," 

meaning  of  the  word,  242a,  note. 

when,  not  given  common-law  meaning  in  statute,  242a. 

when,  defense  to  statutory  action,  132. 
OUTLAWED  PERSON,  when,  not  within  general  statute,  132. 
OUTLAWRY,  conviction  may  be  upon  an,  348,  note. 
OUTSIDE  OF  STATUTE,  what,  considered  in  interpretation,  74-77,  82L 
-OVERDRIVE," 

meaning  of,  in  cruelty  to  animals,  1107. 

how  the  allegation.  Ilia 
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OVERUE  IN  MEANING, 

statatorypioTisioDB  may  be  oonstraed  to^  one  another,  146^  IM^ 

doctrine  of  meaningB  of  words  orerlying  one  another,  d46e-848^  441. 
«  OVERLOAD/' 

meaning  of.  In  cruelty  to  animala^  1106L 

how  the  allegation,  1117. 
OVERSEER,  permit  from,  same  as  from  master,  184 
OVERSEER  OF  POOR,  whether,  an  '^offioer,"  871a. 
''OVERWORK,'*  meaning  of,  in  oroelty  to  animals,  1107. 
OWNER,  whether  malice  against  the^  in  malidoos  misnhiftf,  433-48X 
OWNERSHIP  (see  Najcb), 

alleging  and  proving  the,  in  laroenj  of  animal^  4d8L 

of  animals,  in  malicious  mischief,  443. 

alleging  and  proving,  in  driving  cattle,  453. 

alleging,  etc,  in  fraudulent  maridng  of  oattle^  407. 

of  place  of  gaming,  proof  of,  911. 

immaterial  in  liquor^elling,  lOOi  1084 

whether  allege  and  prove,  in  omelty  to  animal^  llSQi 

P. 

PAPER-MOULD,  not  a  "tool,''  819. 

PARDON,  reviving  forfeited  right  to  vote,  809,  810. 

PARENT  (see  Child;  Children), 

consent  of,  in  seduotion,  683,  885;  possession  of,  688,  887. 
selling  liquor  to  minor  without  consent  of,  287, 1021, 1088^  1084& 
delivering  liquor  to  minor  for  use  of,  1091 
PARI  MUTUEL,  instrument  of  gaming,  889L 
PARLIAMENT  (see  Lbqislaturb), 

in  England,  omnipotent  and  supreme,  83,  40i 
former  rule  of,  restraining  repeal,  147,  note, 
repugnancy  in  averment  of  time  of  holding,  88a 
PARLIAMENT  ROLLS,  how,  made  up,  eta,  88,  44 
PAROL  (see  Evidence), 

proving  time  of  registering  deed  by,  89. 
provmg  time  of  enactment  of  statute  by,  89. 
whether,  meanings  of  statutes  provable  by,  76,  77. 
owner  s  mark  proved  by.  480;  and  result  of  election.  947. 

PART  (see  Pabts). 

statutes  void  in,  as  unconstitutional  84 

part^Sf^Sc^^.*^  '"^  '^'^^^y'  ^^^'  ^o*^ 

PARTIAL  CONmCT  ''^*''''  ""^  "^^""^  "^^^^  ^^  ^^ 

of  sUtutes^tlf  h***'^*®'  ^*  ^'  ^^"^^  *"^  constitution,  90. 

PARTIAL  repeat/     u      ''^^^'''  ^^'  ^^^>  ^^^^  ^^  ^^  ^^'^' 

^  wnen,  and  how  viewed,  157, 164a-174 

802 


pas]  index  of  subjects.  £pab 

BefsTODoes  are  to  sectiQin. 

PARTICEPS  CRIMINIS  (see  Accomplice), 

in  polygamy,  whether  and  how  punishable,  504 

in  adultery,  for  what  offense  punishable,  638. 

testimony  of,  in  incest,  681,  note. 

testimony  of  the,  in  adultery,  688,  689. 
PARTICULAR  AND  GENERAL  (see  General  and  Pabtioulaa). 
PARTICULAR  LAW,  when,  not  repealed  by  a  subsequent  general  law» 

165,  note. 
PARTICULAR  MISCHIEF  (see  Mischief), 

extending  act  beyond  the,  meant,  49,  51,  236L 
PARTICULAR  POWER,  derivable  by  construction  from  general,  187. 
PARTICULAR  PROVISION  (see  Specific  Provision), 

of  statute,  not  extended  beyond  general  scope,  87. 

and  general,  standing  together,  165,  note. 
PARTICULAR  TERMS,  how,  construed  in  connection  with  general,  M6^ 

246  and  note. 
PARTICULAR  WORDS  (see  General  Words), 

followed  by  general  how  the  interpretation,  345b 

meanings  of,  in  criminal  law,  268-858L 
PARTNER, 

ownership,  in  burglary,  of  dwelling-house  of  a,  980. 

whether,  sell  liquor  under  license  to  other  partner,  1004 

selling  firm*s  liquors,  1024 
PARTNERSHIP,  liquor  license  to,  1004  1024 
PARTS  (see  Part-provisionb  of  Statutes), 

of  statutes,  construction  to  harmonize  the,  82L 

all,  to  be  construed  together,  82, 123. 
^'PARTT,*"  meaning  of  word,  in  statute,  242,  note. 
PARTY'S  INTEREST,  effect  of  repeal  of  stotute  destroying  151,  nots^ 
''PASS'*  (seeUTTBRX 

the  word  **  utter  "  not  an  equivalent  for  the  word,  S06. 
*'PA8SAGE-WAY  "  (see  WaYX 

meaning  of,  in  statute  against  smoking  in,  206. 

outbuilding  separated  from  dwelling-house  by,  not  part  of  fl^  894 
PASSENGER  TICKET,  is  a  <<  chattel,"  844 
PASSENGERS, 

by-law  regulating  conveyance  o(  good,  201 

who  are,  on  railway,  470. 
PASSING  (see  Utter), 

ooimterfeit  money,  statute  against^  oonstroed,  228L 

what  is  a,  808;  a  paper,  what,  808. 
PASSION  WITH  ANIMAI^ 

not  the  malice  required  in  malicious  mischief  487* 
PAST  OFFENSES  (see  Oppknsb), 

whether  statutes  of  limitations  apply  to^  268. 

reviving,  after  barred  by  statutes  of  limitations,  265-267. 
PAST  TRANSACTIONS  (see  Retrospective), 

how  statutes  construed  as  to,  82,  88a-85&i 
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PAST  TRANSACTIONS  (oontinued), 

remedy  in  respect  of,  ohanged  at  the  legislative  pleasure,  176L 

hj  what  rules  determined,  840,  note. 
*  PATTERN,''  possessing,  adapted  for  coining,  statute  how  violated,  21L 
«PAY  OR  PUT  OFF,*'  meaning  of  the  phrase,  807. 
PAYMENT  (see  Presumption  op  Payment]^ 

may  be  essential  to  a  license,  1000. 

not  necessary  element  in  a  sale,  1018. 
PEACE  (see  Breach  of  the  Peace). 
"PEDDLER,  HAWKER  PETTY  CHAPMAN,* 

who  is  a,  210;  defined,  1074, 1075. 

offense  of,  unlicensed,  see  Hawkers  and  PEDDLERa 
PEDDLING,  act  of,  may  be  breach  also  of  liquor  law%  14& 
PEDIGREE,  proof  of,  in  incest,  735. 
PEG-MACHINE,  not  a  "  tool,"  8ia 
PENAL  ACTION  (see  Civil  Action), 

may  be  concurrent  with  indictmenti  1701 

effect  on,  of  repeal  of  statute,  177. 

how,  in  case  of  a  vested  right,  178b 

not  criminal,  and  concerning,  260(1 

statutes  of  limitations  for,  257,  258L 
PENAL  CONSEQUENCES,  construction  not  extend  statute  to  involve^  be- 
yond express  words,  190. 
PENAL  STATUTE, 

when,  technical  words  .have  popular  meaning  in,  lOOL 

differing  from  civil,  in  computation  of  time,  110. 

construed  strictly,  110, 193, 195, 199, 199a,  200. 
liberally  in  exceptional  states,  199a 

case  to  be  within,  must  be  within  words  of,  190& 

not  construed  so  strictly  as  to  defeat  intent  of  legislature,  193;  note, 
or  work  an  absurdity,  200. 

construction  of,  strict  against  accused,  liberal  in  his  favor,  196^  226- 
24a 

intendment,  what  supplied  by,  148,  nota 

meaning  of  various  terms,  204,  nota 
PENALTIES,  concurrent,  for  same  offense,  166-171. 
PENALTY  (see  Punishment), 

inseparable  from  law,  22. 

how  far  by-law  may  ordain,  22;  must  be  reasonable^  2SL 

may  be,  and  criminal  punishment*  24 

summary  process  for,  not  favored,  114 

statute  cumulative  which  changes  mode  of  enforcing,  156,  nota 

statutes  imposing,  stand  with  common-law  indictment,  164  notew 

whether  more  than  one,  for  one  wrongs  171. 

new  law  providing  less,  for  higher  grade  of  offense^  171. 

statutes  subjecting  to,  how  construed,  198, 199,  222.     . 

must  be  incurred  in  full,  to  authorize  punishment,  222,  22Sk 

statutory,  how  recovered,  250d,  251. 
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PENALTY  (oontlnned), 

what  18  done  contrary  to  statute  imposing,  void,  254 

meaning  of  the  word,  260. 

under  municipal  by-law,  how  sue  for,  403,  404 

recoverable,  by  indictment,  for  causing  death,  467. 

not  collectible  in  form  of  tax,  957. 
PENETRATION, 

in  carnal  abuse,  488;  failing;  is  attempt^  408L 

in  adultery  and  incest^  661. 
PEOPLE, 

cannot  directly  enact  laws,  Sd 

effect  of  legislative  submission  of  statute  to^  861 
PEPPERMINT  CORDIAL,  whether  "  spirituous  liquor,"  1009. 
PEREMPTORY  WORDS,  in  statute,  as  making  it  mandatory,  25& 
PEBJXTRY, 

statute  punishing,  may  include  false  swearing  under  subsequent^  1291 

construction  of  act  of  congress  of  1825  as  to^  129. 

when,  not  punishable  under  repealed  bankrupt  law,  188i 

commission  of,  not  bar  indictment  for  illegal  votings  816. 
PERMISSIVE  (see  Dibbctoby), 

when  statute  is,  and  when  Imperative^  1121 
PERMIT  (see  License), 

required  by  statute,  g^ven  through  agent,  184 

in  statute  requiring,  effect  of  words  **  in  writing,**  287. 
**  PERMIT  DRUNKENNESS,"  meaning  of  the  words,  978a, 
PERMITTING  GAMING  (see  Gaming), 

construction  of  statute  against,  859L 

statutory  offense  of,  876,  877. 

indictment  and  evidence,  889-892,  895L 
«  PERSON  "  (see  Name), 

includes  negro,  Indian,  judge,  212L 

whether,  includes  state.  United  States,  corporations,  912L 

when  larceny  from  the,  not  from  dwelling-house,  288L 
"  PERSON  OF  COLOR,"  meaning  of  the  term,  274 
PERSON  AND  PROPERTY,  legislative  control  of,  995, 118a 
"PERSONAL  GOODS,"  choses  in  action  not,  209;  meaning  of  words,  844 
PERSONAL  VIEWS,  of  judges,  not  prevail  in  interpretation,  70, 189a,  28& 
PERSONATING  VOTER,  offense  of,  818a. 

"PERSONS)*'  allegation  in  plural,  not  proved  by  singular,  « person,**  889l 
"  PERSUADING  TO  ENLIST,'*  meaning  of  expression,  in  statute  22& 
PETTY  CHAPMAN  (see  Peddleb,  sra), 

meaning  of  the  term,  210. 
PHOTOGRAPHIC  LIKENESS,  in  proof  of  identity,  6ia 
PHRASES  (see  Wobdb), 

re-enacted,  interpretation  of,  97. ' 
PHYSICIAN  (see  Abobtion), 

administering  and  prescribing  liquor,  1018, 1019, 102Q» 

statutes  requiring  license  to,  for  practicing  medicine^  1095. 
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••PIG*  (see  HooX 

included  in  term  "cftttie,"  9tZ,  Ml 

whether,  in  term  "  hog,"  247,  nota 
PIGEON-HOLi;  is  game  of  chance,  86a 
PIG8TT,  when  an  oathouse,  90t 
PILLORT  (see  Punishment), 

compared  with  other  punishments.  189L 

changing  punishment  o(  to  imprisonment^  189L 
PISTOL  (see  Cabbtino  Weapons), 

a  " dangerous  weapon,**  320;  an  ''offensive  weapon,"  SSL 

when,  "loaded  arms,"  822;  what  is  a— loaded  —  look,  791 

when  indictment  need  not  allege  that,  was  loaded,  79S. 

charge  that  defendant  carried  a,  about  his  person,  how  sustained,  8MkL 
PLACE  (see  Pubuo  Place;  Venue), 

law  of,  for  right  and  remedy,  17& 

of  voting;  how  fixed,  81t 

allegation  of  the,  in  indictment  for  illegal  Totinf^  884 

word,  in  statute  against  gaming;  878L 

how  allege  and  prove  the^  of  gaming,  002-807. 

whether  license  specify  the,  wherein  sales  to  be  made^  1003L 
PLACE  OF  GAMING  (see  Gaiong), 

keeping;  punishable  tmder  statutes,  8821 

offense  as  depending  on  the,  878L 

how  allege  the,  902-004;  proof;  Sit 

whether,  question  of  law  or  fact,  907. 
''PLACE  OF  PUBLIC  RESORT,"  words,  meaning  ot  1011 
PLACE  AND  TIME,  statutes  as  to,  apply  to  after-created  offenses^  198L 
PLACES  OF  AMUSEMENT,  regulated  by  statutes,  1O90L 
PLANS  EXHIBITED,  during  passage  of  bill,  weight  of,  interpretatfon,  77» 

notsb 
••PLANTATION,"  meaning  of  the  word.  800,  lOlL 
PLEA  IN  BAB,  not  required  as  to  limitations  statute^  984 
PLEA  OF  GUILTY,  constitutes  •'conviction,"  84a 
PLEA8>  givhig  in  the,  not  deemed  part  of  *' trial,"  847& 
PLURAL,  in  statute^  may  include  singular,  81& 
POACHING  (see  Game), 

construction  of  statute  against;  aiders  at  fact^  881 

limitation  of  proceedings  for,  957,  98t 
**  POISON,"  word,  in  statutes  against  abortion,  747. 
POISONING  (see  Abortion;  Administer  Poison]^ 

statute  against,  construed,  995. 
POLICE  POWER, 

what,  990;  legislature  cannot  bargain  away,  967, 999a. 

how  limited  or  controlled,  147,  notCb 
POLICEMAN,  whether,  an  "  officer,"  271a. 
POLICY  OF  LAW  (see  Legislative  Pouoy;  PfrBUO  PoucrX 

statutes  in  contravention  of,  strictly  construed,  119, 189a 

in  what  sense  all  laws  are  within  the,  189a. 
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POLICY  OF  LAW  (continued), 

statutes  in  accord  with,  construed  liberally,  IBM, 

contracts  against,  void,  138a,  254 

lotteries  are  against  tbe^  960. 
POLITICAL  DEPARTMENT,  expounder  of  trwtias,  180, 14 
POLYGAMY, 

statutory  jurisdiction  in,  113,  686-56a 

in  what  countrj  the  indictment  for,  112;  6981 

exception  of  divorced  in  statnte  against^  oonstmed,  229^  S88L 

when  statute  of  limitations  attaches  in,  2flO€L 

the  term,  compared  with  bigamy,  677i 
Law  of  the  offerue  of,  579-527. 

common  law  and  legislation,  579-^S82l 

expositions  of  statutes  and  doctrines,  683-597i 
Proeedure  for  offense  of  596-613. 

indictment,  598-606;  evidence,  607-618. 

Edmunds-Tucker  Act,  597a. 
POOR,  statutes  for  support  of  the,  bind  state,  108i 
^POP,"  what,  whether  judicially  known,  1006a. 
POPULAR  MEANING  (see  Meakino,  exg.), 

when  words  of  statute  have,  100-102L 

may  be  given  words  even  in  strict  interiM*etation,  204 
PORTABLE  MACHINE,  for  spinning  and  making  doth,  not  a  tool,  819. 
POSSESSION  (see  HAYiNa  m  Possbsbiok), 

of  a  thing,  not  a  ''receiving,*'  208^  notSb 

taking  out  of  lawful,  what  in  seduction,  686L 
POSTDATED,  a  check  may  be  an  *<  order,"  828. 
POSTMASTER,  detaining  bankrupt's  letters,  825. 
"POT,**  a  ''weapon  drawn,"  82a 
POWER  (see  Disc&btionary  Powsr;  DoxmrFUL  PoirxB;  New  Powkbsx 

under  new  law,  may  be  derived  from  old,  87. 

statute  creating,  mandatory,  256^ 
PRACTICE,  adhering  to  a,  founded  cm  interpretation,  104a. 
PRACTICING  MEDICINE,  statute  against,  construed,  288;  Mgnlating^  109& 
PREAMBLE 

recital  of,  in  pleading  private  statute^  8991 

to  Black  Act,  434,  nota 
The,  of  statute,  considered,  48-51. 

similar  to  title;  no  part  of  statute,  48L 

weight  of,  in  interpretation,  48,  49. 

recitations  of  facts  in  the^  5(K 

in  general  of  the,  51. 

looking  into  the,  as  to  statutory  meaning,  82L 

same  in  strict  interpretation  as  in  liberal,  2001 

cannot  restrain  clear  terms  of  act,  82^  nota 
PRECEDENCE  OF  LAWS, 

the,  explained,  ll-17a. 

statutes  bearing  same  date,— proving  actual  precedence  of  time.  29. 
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PRECEDENCE  OF  PROVISIONS, 
In  tame  statute,  considered,  6^-65. 

all  proyisions  oonstmed  together,  62l 

conflict  between  parts;  effect  of  location,  68-ML 

parts  controlling  one  another,  64. 

proviso  and  saving  clause,  6& 
PRECEPT,  whether  set  out  the,  in  indictment  for  election  fraad,  831^^34. 
PREGNANCY,  at  what  stage  of,  abortion  indictable,  74^  74& 
•'PREGNANT  WITH  CHILD/*  words,  whether  foetus  aUve^  746L 
-PREMISES," 

meaning  of  the  term,  201,  note,  lOlt 

permitting,  to  be  used  for  gaming,  85SL 

in  law  of  gaming,  878;  in  liquor-selling,  1011, 1013,  lOdS,  nota 

selling  liquor  to  be  drank  on  the,  106O-106& 
PRESENTMENT,  hj  grand  jury,  whether  commencement  of  prosecntion, 

361. 
PRESIDENTS  PROCLAMATIONa  when,  take  effect,  29,  note^ 
•<  PRESUME  TO  BE  SELLER,"  words,  meaning  of,  1017. 
PRESUMPTION  (see  E:NowLEDaB  of  Law;  Statutory  Prbsumptionsx 

of  malice  against  owner,  in  malicious  mischief,  437. 

effect  of,  in  proof  of  marriage,  607,  618. 

as  to  domicile,  842;  as  to  license  to  do  an  act,  1051, 1052L 
PRESUMPTION  OF  CHASTITY,  effect  of  the,  64a 
PRESUMPTION  OF  LIFE,  in  polygamy,  61t 
PRESUMPTION  OF  PAYMENT,  lapse  of  time  does  not  oreate^  against 

state,  lOa 
"PREVIOUS  CHASTE  CHARACTER," 

words,  in  statute  against  seduction,  630. 
the  indictment,  647,  648;  the  evidenoe,  648L 
PRICE,  whether  aver  the.  in  indictment  for  unlicensed  selling,  10401 
PRINCIPAL  (see  Agent;  Clerk;  Second  Deqbeb), 

who,  in  first  degree  in  child  murder,  775w 

selling  liquor  by  agent,  1024^  1027;  proof  of  agency,  10491 
PRINCIPAL  AND  ACCESSORY, 

doctrine  of,  extends  to  statutory  felony,  189, 142, 14& 

distinction  ot  not  presumed  taken  away  by  statute^  14SL 

but  taken  away  by  particular  statutory  words,  14& 

or  not  extend  to  some  offenses  by  reason  of  their  special  natoresi 
145. 
PRINCIPAL  AND  AGENT, 

both,  may  be  liable  for  same  offense,  1027. 

doctrine  of,  illustrated  in  liquor  selling,  1024^  1048. 
PRINCIPAL  IN  SECOND  DEGREE  (see  Second  Degbeb). 
PRINTING-PRESS,  not  a  « tool,"  819. 
PRIOR  INTERPRETATION  (see  Stabs  Decibis), 

from  another  state  or  country,  following,  or  not»  97. 
PRIOR  LAW  (see  Coiimon  Law;  DERoaATiON,  etc), 

all,  considered  in  construing  statute,  4r-7,  75,  82, 134 
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PRIOR  LAW  (oontinuedX 

pTesumed  known  by  legislature;  important  presumptiont  7& 

intent  of  legislature  derived  from,  87. 

custom  may  supplement,  not  supersede,  150. 

not  inconsistent  with  void  statute,  153. 

what  part  of,  repealed  by  affirmatiye  statute,  154 

statutes  in  derogation  of,  construed  strictly,  119, 155^  189a,  198, 

statute  as  repeal  of  the  conflicting,  160  and  nota    And  tee  Rbpbai* 
PRIORITY  OF  ACTS,  when,  may  be  shown,  29. 
PRISON  (see  Jail). 

PRIVATE  BOARDING-HOUSE,  is  not  an  inn,  397. 
PRIVATE  CORPORATIONS  (see  Chartee), 

charter  of.  are  private  statutes,  42d 
PRIVATE  DUTY,  imposed  by  statute,  consequences  of  violating,  188. 
PRIVATE  DWELLINQ-HOUSE,  whether,  may  be  *' public  place,"  29a 
PRIVATE  HARDSHIPS,  statutes  construed  to  avoid,  82L 
PRIVATE  INTERESTS, 

interpretation  to  avoid  impairing,  83,  90,  98. 

statute  creating,  but  silent  as  to  remedy,  how,  250(1. 
PRIVATE  LAND,  strict  interpretation  for  statutes  taking,  for  public  nse^ 

119. 
PRIVATE  OPINIONS  (see  Judge;  Opinions  of  Legislatobs;  Pebsonajl 
Views), 

of  judges,  not  to  influence  interpretation  of  statute,  285, 
PRIVATE  PROPERTY  (see  Peoperty). 

by-law  cannot  authorize  destruction  of,  21. 

whether  statute  can  convey  away  vested,  40l 
PRIVATE  RIGHTS, 

statutes  taking  away,  construed  strictly,  189& 

procedure  on  statutes  creating,  250a. 

statute  creating,  mandatory,  255. 
PRIVATE  STATUTE  (see  Public  Statute), 

what  is  a,  42a,  42c  42(2, 118. 

whether  judicial  knowledge  of,  87. 

effect  on,  of  fraud,  88. 

effect  of  recitations  of  facts  in  preamble  of,  60l 

how,  interpreted,  118;  repeal  of,  160,  nota 

indictment  and  proceedings  on,  894-402. 

recognized  by  public  statute,  is  public,  402. 
PRIVATE  WRITINGS,  interpretation  of,  related  to  statutory,  4,  77. 
*«  PRIVATELY,"  effect  of  word,  in  statute  against  larceny,  222^  288. 
PRIVY  (see  Otrr-BUiLDiNafi), 

is  parcel  of  dwelling-house,  278,  286. 

when,  not  a  "public  place'*  or  "out-house,**  298,  nota 
PRIZE  CONCERT,  is  a  lottery,  955. 
PROCEDURE  (see  Judicial  Peoceedings;  Remedy)* 

statutes  regulating  the,  retrospective,  84» 
bind  the  state,  108. 
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PROCEDURE  (continued), 

ordinary,  construction  faTors  the,  114 

statutes  regulating,  construed  together  to  avoid  repeal,  166k 

pertains  to  remedy;  how.  change^  170. 

effect  of  repeal  of  statute  on  the,  177. 

for  rights  reserved  on  repeal  of  statute^  ITOi 

effect  of  statute  omitting  or  not  to  provide,  2496-258L 

same  on  written  law  as  unwritten,  8621 

statutory  modifications  of,  in  gaming,  91& 
PROCEEDINGS  (see  Sttmmaby  Pbocedubb), 

pending  in  one  court,  bar  same  in  another,  164 

to  conform  to  law  at  time  carried  oa,  176, 177. 

ended  by  repeal  of  statute,  177, 177(1. 

under  repealed  statute,  validated  by  statute^  180,  note. 

authorixed  after  statute  repealed,  180l 

adjudged  enoneou%  how  as  to  limitations  statute^  962. 
PROCESS  (see  NonoB;  Sbbviob  of  Pboobss), 

actually  abated  because  of  repeal  of  statute^  how,  180^  notci 

statute  construed  not  to  defeat  the,  to  enforce  it,  900l 

delivery  of,  to  officer,  as  to  commenoement  of  suit^  261. 

breaking  doors  to  serve,  29(X 
PROCESS  OF  ENACTMENT,  statute  of  no  effect  during,  28,  nota 
"PROCESS  OF  MANUFACTURE."  what  is,  21 1 
PROCLAMATION,  of  president,  when  takes  effect,  28^  note. 
-  PROCURE  TO  HAVE,"  illicit  intercourse,  in  seduction,  643a. 
PROFESSIONAL  USAGE,  whether,  provable  to  show  interpretation  of 

statute,  104^  note. 
PROFITS,  receiving  the,  constitutes  participation  in  the  offenaSb  186. 
PROmBITION. 

by  implication  in  statute,  2^ 

whether,  implied  from  penalty  or  forfeiture,  264 
PROHIBITORY  LAWS  (see  Liqitor  SbluiyoX 
PROMISE  (see  Contract). 

to  violate  statute,  not  enforceable,  ld8a,  264 
"« PROMISE  OF  MARRIAGE"  (see  Marruob), 

seduction  under.  638;  how  the  indictment,  646^ 
« PROMISING."  reward  to  voters,  how.  8ia 
PROMISSORY  NOTE  (see  Note), 

"  month  "  in,  is  calendar  month,  105^  nota 

defined,  and  whether  includes  bank-bills,  826»  88& 

as  to  larceny,  846:  .not  "  money,"  346^ 

for  liquor  unlawfully  sold,  not  valid,  103(X 
PROOF  (see  Burden  of  Proof;  Evidenob;  PttBSUMFnOM)^ 

of  marriage.  607-613. 

(And  see  the  specific  offenses.) 
PROOF  OF  STATUTES,  doctrine  as  to,  87,  37a 
PROPERTY  (see  Private  Property), 

all,  in  corporate  limits,  subject  to  by-laws,  d9l 
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PROPERTY  (continued), 

word,  whether  inoludes  real  estate,  102. 

statutes  taking  away,  how  construed,  193. 

statutes  taking,  for  public  use,  how  construed,  108,  note^ 

may  be  regulated  by  legislation  for  the  public  good,  708^  995, 1180L 
PROSECUTING  ATTORNEY,  whether,  an  officer,  271a. 
PROSECUTION  (see  Indictment), 

meaning  of  word;  what  is  commencement  of,  261* 

beginning  of,  for  one  offense,  not  interrupt  limitations  statute  for  an* 
other,  2^2. 

authorizing  criminal,  after  limitations  bar,  265-267» 
"PROSECUTION  PENDING,"  what  is  a,  261,  note. 
PROSPECTIVE  (see  RsTROSPECTiyB), 

how  far  statutes  to  be  interpreted  as,  82-S5a 

statute  is,  unless  contrary  plainly  manifest,  81,  nota 
PROSPEiTnVE  LEGISLATION,  defined,  83;  interpretation  of,82-85a 
"PROSTITUTE"  (see  Pubposb  of  Prostitution)^ 

who  is  a,  641;  question  of  law  for  court»  652L 
PROTECTION  OF  FISH  (see  Fish). 
PROTECTION  OF  GAME  (see  Game). 
PROVISIONS  OF  STATUTES  (see  Part$), 

irreconcilably  repugnant,  not  stand  together;  how,  41. 

precedence  of,  62-6& 

differing,  harmonized  by  construction,  82^ 

construed  together,  82,  86^  87. 

restrained  and  extended  by  construction,  87* 

construed  also  with  common  law,  86-88. 

and  with  constitution,  89. 
PROVISO  (see  Exception), 

in  statute,  what,  how  interpreted,  57. 

how,  construed  with  saving  clause,  6«!L 

in  conflict  with  purview,  how,  65. 

in  favor  of  accused,  construed  liberally,  226,  229L 

in  statute  against  polygamy,  negativing,  605,  606b 

in  liquor  law,  negativing,  1042-1044. 
PUBLIC  BRIDGE,  is  parcel  of  highway,  801. 

PUBLIC  CONVENIENCE,  statutes  to  promote,  liberally  construed,  IML 
PUBLIC  DRUNKARD,  when  punishable,  968,  978. 
PUBLIC  DUTY,  imposed  by  statute,  consequences  of  violating^  18& 
«  PUBLIC  GAMBLING-HOUSE  "  (see  Gamino)^ 

words,  in  statute  against  gaming,  878L 
PUBLIC  GOOD  (see  Requlats), 

how  stp.tutes  to  promote  the,  construed,  199L 

legislative  power  over  person  and  property  for  the^  798^  999^  11801 
PUBLIC  HOUSE  (see  Inn), 

meaning  of  words,  299, 1011. 

gaming  in,  indictable  under  statutes,  852L 

meaning  of  the  words,  in  statutes  against  gaming;  878L 

how  allege  and  prove,  902-907. 

611 


pub]  index  of  subjects.  [puh 

Baf erences  are  to  sections. 

«  PUBLIC  INDECENCY,"  meftning  of  the  words,  717. 
PUBLIC  INTERESTS,  interpretation  to  avoid  impairing,  82. 
PUBLIC  NECESSITIES,  considerations  of,  in  interpretation,  77. 
PUBLIC  OFFICE,  power  and  effect  of  repeal  of  statute  creating,  178a. 
PUBLIC  OFFICER  (see  Officee). 

proceedings  on  official  bond  ot  110* 

meaning  of  the  term,  271a 
PUBLIC  ORDER,  UtdieeMed  business  violaHve  of  the,  discussed,  1008-1097. 
-PUBLIC  PLACE," 

meaning  of  the  term,  298. 

gaming  in,  indictable  under  statut6a»  852L 

meaning  of  the  words,  in  statutes  against  gaming,  878L 

how  allege  and  prove,  902-907. 

statutes  against  being  drunk  in  a,  978;  how  the  indictment^  07SL 
PUBLIC  POLICY  (see  Poucr  op  Law), 

regarded  in  interpretation  of  statute,  82,  901 

contracts  and  things  done  contrary  to,  188a,  254 
PUBLIC  AND  PRIVATE,  division  of  statutes  into^  42a 
PUBLIC  RIGHTS, 

statutes  talcing  away,  construed  strictly,  189<x 

statutes  creating,  mandatory,  255. 
PUBLIC  STATUTE  (see  Private  Statute), 

defined  and  explained,  42a,  42&. 

courts  take  judicial  cognizance  of,  29  and  note,  77. 

indictment  need  not  recite,  896;  effect  of  misrecital,  895^  401* 

when  private  statute  becomes  a»  402. 
PUBLIC  USE  (see  PbofertyX 

authority  to  talce  private  property  for,  how  construed,  119^  108^  note^ 
PUBLIC  WAY  (see  Highway;  Way), 

out-buildings  separated  by,  not  part  of  dwelling-house^  284 
PUBLIC  WRONGSk  how  statutes  to  suppress,  construed,  199. 
''PUBLISH,"  "show  forth  in  evidence,"  not  an  equivalent  for,  80SL 
PUNCTUATION, 

effect  of,  on  meaning  of  statute,  78;  on  indictment,  78,  note. 

when  important,  courts  looic  at  enrolled  bill,  77,  nota 

monograph  or,  78,  note. 
PUNISHMENT  (see  Crimes;  Sentence;  WHippiNa)» 

oonstitutes  necessary  part  of  law,  22b 

how  far  by-laws  may  declare,  22,  28. 

different  statutes  as  to^  construed  together.  127. 

for  violation  of  statute  not  defining  the,  188,  873. 

not  two  repugnant  punishments  for  same  offense,  168b 

and  offense,  separable^  in  respect  of  repeal,  166-174 

what  concerns  the,  to  be  set  out  in  indictment,  166, 167,  444  ^^  404 

effect  of  changing  the,  in  various  oiroumstanoea^  166-172L 

changed  by  repugnance  to  old  law,  168. 

effect  of  reducing— increasing,  168. 

statutory  fine,  penal  action,  etc.,  as  to  common-law,  170L 

whether  more  than  one,  for  one  wrong,  17L 
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PUNISHMENT  (continued), 

pertains  to  remedy;  depends  on  law  at  time  of  sentenoQ,  17<)w 

statute  inoreasing,  far  prior  offenses*  void  as  ex  post  facto,  176L 

may  vary  with  time  when  offense  committed,  183, 184 

whether  common-law,  after  repeal  of  statute,  184 

ohanged,  after  offense  committed,  184 

statute  good,  in  mitigation  of,  185. 

statutes  imposing,  construed  strictly,  193. 

degree  of,  as  affecting  interpretation  of  statute,  19SL 

some  principles  relating  to  the,  235. 

statute  making,  heavier  for  second  offense,  how  construed,  240. 

simply  providing,  for  common-law  offense,  416. 

for  adultery,  qiade  heavier  when  between  whites  and  blacks,  666& 

forfeiture  of  right  to  vote  as  a,  for  crime,  809,  810. 

how  indictment  under  statute  providing  heavier,  for  second  offense^ 
981. 

how  the,  in  liquor  selling,  1026. 

failure  to  provide  penalty,  how  punished,  137,  note. 
PURCHASER,  of  intoxicating  liquor,  whether  punishable,  986, 1029L 
•'  PURPORTING,"  meaning  of  word,  100,  note. 
"PURPOSE  OF  PROSTITUTION"  (see  Seduction), 

effect  of  words,  in  statutes  against  seduction,  641. 

as  to  form  of  indictment,  646. 
PURPOSE  OF  STATUTE,  carried  out  by  interpretation,  20a 
PURVIEW  (see  Statute), 

The,  and  its  subdivisions,  considered,  52-61. 

meaning  of  term,  62.    And  see  152. 

clause,  and  its  meaning,  53. 

interpretation  clause,  and  how  interpreted,  54^65* 

enacting  clause,  proviso,  exception,  66^58. 

saving  clause,  other  clauses,  59,  60. 

marginal  notes,  61. 
In  other  connections, — 

prevails  over  title  and  preamble  when  in  conflict,  62, 69L 

in  conflict  with  proviso,  how  construed,  65. 

different  meanings  of  the  word,  152. 

effect  of  statute  repealing  "  all  laws  within  its  purview,"  15& 
within  "same  mischief;"  "purview,"  220. 

of  private  statute,  how  recited  in  indictment,  400,  401. 
PUTATIVE  FATHER,  liability  of,  under  llnglish  statute,  190ck 
"PUT  OFF"  (see  Passing;  Uttee), 

meaning  of  the  words,  807. 

Q. 

QUALIFICATIONS  (see  Exception,  sra), 

making,  in  statutes,  by  construction,  117a. 
construed  into  statutes,  to  prevent  repeal,  156. 
how,  where  statute  requires  s|)ecial,  in  licensee,  099a. 
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QUALIFICATIONS  OF  VOTERS  (see  ELBcnoN  OgFEHBBflt 

oonstitutioiuU,  not  sabjeot  to  legialation,  809l 

bow  allege  want  ot  88S. 
QUALIFYING  WORDa  bow  interpreted,  856^  notew 
QUANTITT  (see  Liquob  Sslldcox 

of  liquor  sold,  when  material  to  off^iseb  1018L 

bow  estimate  the,  wben  different  liquon  sold  togettiflr»  lOlZ 

whether  and  bow  allege  the»  1039;  the  pioo^  KH?. 
QUARANTINE,  b^-law  regulating,  good,  Sa 
QUARTER-TICKET  (see  Loitebt  Tickets)^ 

is  a  lottery  ticket,  911. 
QUASHING  INDICTTMENT,  effect  of,  as  to  statute  of  limitatk)ii8»  tt3L 
QUESTIONS  RELATING  TO  PLEADINGS,  908,  nota 
"  QUICK  WITH  CHILD,"  meaning  ot  ud  bow  in  abortion,  744-74IV  TSBL 
QUI  TAM  ACTION, 

subsisting  with  indictment;  no  repeal,  15<^  note. 

and  indictment,  whether  concurrent^  170l 

effect  on,  of  repeal  of  statute^  177. 

who  plaintiff  in,  and  farther  concerning;  860(L 
QUOTATION  MARKa  effeot  ot  in  indictment  78^  noCi^ 

R. 

RAILROAD  (see  Fenciko  Railboad). 

RAILROAD  BRIDGE,  whether,  in  law,  a  ''bridge,*'  80t  BOla 

RAILROAD  DEPOT,  when*  is  a  warehouse^  298L 

''RAM,'*  whether,  a  ^'sheep^**  24a 

RAMPS,  game  of,  by  what  words  prohibited,  909L 

RAPE  (see  Carnal  Abusb;  Woman), 

attempted,  by  negro  on  white  woman,  81L 

common-law  and  statutory,  distinguished,  478L 

statutory  modifications  ot  48(M82. 

oamal  abuse  of  young  girl  termed,  4SfL 

not  also  seduction,  648. 

whether,  may  be  also  adultery  or  fornication,  6001 

victim  ot  not  an  adulteress,  ($68. 

joinder  of  offenses  in  indictment,  486,  note^ 

classes  of  evidence  not  received,  466,  note^ 
BATIFICATION, 

of  treaty,  as  to  time  of  going  into  effect,  82. 

unnecessary,  of  territorial  statute,  147. 
^RAVISH,'*  word,  not  in  indictment  for  carnal  abuse,  486L 
RKAIiTY,  larceny  of  things  pertaining  to,  under  statutes^  416L 
REASON  (see  Reasons  of  Law), 

case  within  the,  of  statute,  not  within  it  in  strict  construotion  vnless 
within  its  words,  220. 

case  out  of  the,  of  statute,  not  within  statute,  226,  282^  ltt& 
REASONABLE  AND  BENEFICIAL,  by-laws  must  be^  22,  25,  26. 
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REASONABLE  DOUBT,  as  to  interpretation,  given  the  accused,  104 
REASONABLE  MEANING  (see  Mbanino  of  Statute), 

construction  must  giv^  statute  a,  93. 

eren  in  strict  construction,  statute  may  receive,  212-21& 
REASONS  OF  LAW  (see  Reason), 

looking  into  title  and  preamble  for,  46,  48,  40. 

statutes  within  the,  may  have  retrospective  effect*  84a. 

statutes  interpreted  by  the^  102. 

effect  ot  to  contract  and  expand  statutory  meanings,  188-1906 
(see  CoirrBAcrnNO  and  Expandino.) 
REBELLION,  effect  of,  on  limitations  statute,  961a,  967. 
RECEIPT,  concerning  what  is  a,  89S,  note,  835,  849. 
^'RECEIPT  FOR  GOODS,"  meaning  of  the  words,  841,  849L 
*«  RECEIPT  FOR  MONET,"  meaning  of  the  words,  841,  84a 
^  RECEIVING,"  mere  keeping  of  possession  is  not,  908,  note. 
RECEIVING  STOLEN  GOODS»  some  interpretations  of  statutes  as  to^  848, 

413. 
RECITAL, 

of  private  and  public  statutes  in  pleading,  895-4(^  4KNSi 

same  of  municipal  by-laws^  406^  4(Mk 
RECITATIONS  OF  FACTS, 

in  preamble,  effect  of,  GOl 

in  title,  conclusive,  89,  nota 
RECOGNIZANCE  (see  DmscTORT), 

departing  from  statute^  good  at  common  law,  164^  nota 

as  to  form  of  the^  in  gaming,  917. 
RECONCILED,  no  repeal  of  afiKrmative  statutes  which  can  be,  184 
RECORD  OF  MARRIAGE,  construction  of  statute  requiring,  999L 
RECORDS  (see  Legislative  Records), 

examining,  as  to  time  when  statute  was  passed,  99. 

looking  into,  as  to  words  and  validity  of  statute,  87i 

proof  of  marriage  by,  in  polygamy,  610. 

in  proof  of  age,  491. 

omitting  to  make  entry  of  license  in  the,  1000. 
RECTIFIER  OF  SPIRITS,  whether,  a  "distUler,"  97a 
REDEMPTION  OF  LAND,  statutes  permitting,  liberally  construed,  19a 
REDUNDANT  WORDS,  may  be  rejected  in  interpretation,  915. 
RE-ENACTED  STATUTES,  meanings  of,  97. 
RE-ENACTMENT,  of  statute  simultaneously  with  repeal,  18t 
REFORMATION,  of  unchaste  woman,  recognised  in  law.  689L 
*<  REFRESHMENT  SALOON,"  meaning  of  the  words,  lOlt 
REFUSAL,  of  liquor  license,  though  wrongful,  not  authorize  sellings  1006.. 
REGISTER  OF  BIRTHS,  causing  false  entry  in,  what,  9ia 
REGISTRATION,  how  allege  unlawful,  885. 
REGISTRATION  LAWS,  power  of  legislation  to  establish,  809. 
REGULATE  (see  Pubuo  Good), 

legislation  may,  a  constitutional  right,  809. 
RELATIONSHIP,  knowledge  of,  in  incest^  799;  averring,  789;  proving,  785, 
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RELIGION, 

statutes  for  advancement  of,  bind  state,  103L 
statute  not  to  be  construed  as  hostile  to^  83,  not& 
RELIGIOUS  BELIEFS,  not  within  sphere  of  legislation  to  reguUtte^  968cl 
REMEDIAL  STATUTES  (see  RexedyX 

construed  liberally,  and  why,  120,  IBM,  190,  note,  102;  lOa 
REMEDIES  (see  Concctrrent  Remedies;  Different  Natubeb)» 
double,  triple,  eta,  163d-16(. 
of  different  natures,  operating  together,  169-172L 
under  statutes,  and  how  statutory  and  common-law,  mingle^  8496-963L 
REMEDY  (see  Commoiv-law  Remedy;  Duty  and  Remedy;  Pbogedube; 
Statutory  Right), 
reason  of  the,  considered  in  interpretation,  82L 
statutes  regulating  the,  retrofipective,  85a. 
may  be  changed  eren  as  to  Tested  rights,  85a. 

implied  by  law,  for  every  light  created  by  statute  or  constitotioiit  187. 
but  not  where  the  creating  law  defines  the,  187. 
oommon-law,  for  statutory  right,  188^  141 
may  be  multifarious^  169. 
distinguishable  from  right;  rule  for  each,  17& 
what  statute  f^yeniB  the,  178. 
statutes  taking  away;  rights  vested  or  not  178L 
statutes  may  modify,  yet  not  so  as  to  leave  no^  178L 
revived  by  statute  after  lapsed,  180l 
flows  from  right;  cumulative  or  not,  240. 
express,  excluding  implied,  24O-250b. 
for  statutory  right,  what,  249-25a 
limitations  statutes  pertain  to  the,  264a,  266. 

when  new  statute  imposes  condition  precedent  to  commoii*law  AOtloii, 
177a,  note. 
REPEAL  (see  Express  Repeal;  Repeauno  Statute)^ 
clause  in  unconstitutional  statute  declaring,  84 
effect  of  submitting  question  of,  to  people,  86L 
partial,  by  partly  conflicting  statutes,  126  and  note^  181. 
statutes  restricted  in  operation,  without,  181. 
not»  implied  from  omission,  161,  240a. 
OenercU  doctrine  of,  147-168a. 

legislation  cannot  forbid  future,  147. 
whether  non-user  works  a,  140,  160l 

conflicting  opinions,  149. 

effect  of  castom,  150. 
by  express  words,  151,  152a. 

forms  of  direct  expression,  151. 

before  enactment  complete,  151. 

within  "purview; "  "  inconsistent; "  general  and  QMoial,  elOL»  159L 

by  amendment;  "in  lieu,"  152a. 
by  implication,  153-162. 

distinctions;  by  negative  statute,  1531 

by  affirmative  statute,  154-162^ 
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REPEAL  (oontJDuedX 

derogation  of  prior  law,  16S. 

Bpeoific  and  general;  illustrationa,  156L 

other  forms;  partial,  156a,  157. 

reyision  of  whole  subject^  158-162. 

bj  remedileflB  statute,  154,  nota 

derogation  of  prior  law,  141,  note^ 

statute  incorporated  hj  reference^  16da»  note^  166^  nota 
in  particular  states,  163, 168a. 

authorities  grouped,  168. 

coarse  of  the  discussion,  16Sa. 
Doctrine  of  implied,  combining  with  oilier  docMnes,  168&-174 

general  view,  168&L , 
concurrent  remedies  and  sources  of  right  avoiding  implied»  168^164 

in  nature;  in  law,  168d. 

doctrine  defined,  163^ 

election  of  jurisdictions*  164 

proceedings  in  one  court  barring  same  in  another,  164 

election  between  common  law  and  statute;  concurrent,  164 
divisibility  of  laws,  by  admitting  of  partial,  avoiding  the  entire^  164a- 
174 

nature  of  divisibility;  illustrations,  164a, 

partial;  modification;  distinctions,  165w 

where  provisions  separable  for,  166-174 

offense  and  punishment,  separable,  166L 

same  as  to  form  of  indictment,  167. 

changing  punishment,  168L 

remedies  differing  with  punishment,  169L 

remedies  of  different  natures,  170. 

two  penalties,  eta,  for  one  wrong,  171. 

offenses  variously  aggravated,  171. 

separate  crimes  in  one  transaction,  1721 

offense,  in  distinction  from  punishment,  178L 

felony  and  misdemeanor,  174 
Contequences  following  acival  and  attempted,  174a^l81L 

complications  of  doctrine,  174a. 
the  general  doctrine,  175-180. 

right  and  remedy,  concerning  and  distinguished,  17QL 

as  to  remedy  or  procedure;  punishment,  176^ 

repeal  ends  proceedings;  illustrations,  177, 177a. 

taking  away  remedy;  vested  rights,  eta,  178L 

as  to  office;  suing  state,  178a. 

statutes  limiting  effect  of,  179. 

saving  clause  in  repealing  statute,  180. 

reviving  lapsed  right,  180. 
r     specific  questions  of  effect  of,  181-187. 

simultaneous,  and  re-enactment,  181. 

statutes  expiring  by  own  limitation,  182L 
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punishment  differing  with  time  of  offenae^  188L 
further  of  change  of  ponishmenti  184^  186L 
repeal  of  repealing  statute^  18(L 
repealing  statute  expiring  187. 
REPEALED  STATUTES» 

to  be  interpreted  with  existing,  82^  96L 

how  rfr«nactment  of,  interpreted,  97* 

no  proceeding  under,  177. 
REPEALING  CLAUSE, 

does  not  operate  till  statute  goes  Into  effect^  81. 

how  interpreted,  lOt 

special  terms  of,  152l 
REPEALING  STATUTE  (see  EXPBSSS  RsPEAijb 

how,  while  validity  of,  is  in  suspense,  151. 

effect  of  repeal  of,  186;  of  expiring,  187. 
REPORT  OF  COMMISSIONERS,  weight  of,  in  interpretation,  77, 
REPORTS  OF  OOMMITTEBS^  effect  of,  in  interpretation,  77. 
REPUGNANCE  (see  Coimjcr), 

of  provisioBs,  produces  nullity  in  statute^  41. 

how  cases  of,  dealt  with  in  construction,  6& 

interpretation  to  aroid,  83l 

no  repeal  by  affirmatiye  statute  without*  157, 160, 16SL 

Tiews  of,  as  to  repeal,  1581 

partial  repeal  by  165  et  seq. 

when  no,  between  statutes  proTiding  different  punishments^  ITSL 
REPUGNANT  STATUTES  (see  REPUONiJraB)^ 

repeals  of,  by  affirmatirr  154-162. 
REPUTATION  (see  Chastity), 

as  to  chastity,  evidence  in  seduction,  639. 

of  parties  in  neighborhood,  not  admissible  In  adultery,  678L 

relationship  and  pedigree  in  incest  may  be  proved  by,  780L 
"« REQUEST  FOR  DELIVERY  OF  GOODS,**  meaning  of,  884»  885w 
"REQUEST  FOR  PAYMENT  OF  MONEY,"  meaning  of.  884  88& 
RESCUE,  of  statutory  traitor,  offense  of,  186i 
'*  RESEMBLE  OR  PASS  FOR,"  what,  in  counterfeiting,  82& 
«  RESIDENCE." 

of  voter,  what  is;  compare  with  domicile^  817* 

presumption  of,  continuing,  84% 
RESISTANCE  TO  OFFICERS  (see  Officeb), 

statute  against,  construed,  216. 
RESTAURANT,  is  not  an  "  inn,"  297. 
RESTRAINT  OF  TRADE  (see  Trade), 

statutes  in,  strictly  construed,  llSl 
'*  RETAIL  "  (see  Liquor  Sbluno), 

meaning  of  the  word,  1016, 1045,  note. 

statutes  forbidding  sales  of  liquor  by,  1018, 1016,  lOSA 
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RETROSPECTIVE  (see  Ex  Post  Facto  Laws), 

by-law  cannot  be,  22. 

how  far  statutes  may  be  construed  as,  83-85a. 

how  far  oonstitutions  interpreted  as,  93a. 

statute  of  limitations,  how  interpreted  as  to,  dS3, 29QL 

statute  changing  rule  of  construction  is  not,  84^  nota 
RETROSPECTIVE  LAW  (see  Ex  Post  Facto), 

distinguished  from  ex  post  fucto;  whether  yalid,  85. 
RETROSPECTIVE  LEGISLATION,  defined,  88;  interprotation  of,  83-85a. 
REVENUE  LAWS  (see  Tax). 

construed  by  usages  of  trade,  09. 

explanations  of  construction  of,  strict  or  liberal«  195i 

when,  directory,  255. 

unlicensed  business  in  breach  of,  1098. 
REVISED  STATUTES  (see  REyisiONS)^ 

interpreted  as  one  act,  82,  notei 

omitting  parts  in,  ^ect  as  to  repeal,  160  and  note^  161,  note^ 
REVISIONS. 

of  statutes,  how  interpreted,  98. 

follow  old  interpretations,  144. 

of  whole  subject,  effect  of,  as  to  repeal,  158-174 

grouping  of  statutes  in,  effect  of,  98,  nota 

unauthorized  changes,  144,  nota 

when  courts  may  resort  to  old  statutes,  82,  nota 
REVIVED,  expired  statute  made  to  be.  by  proclamation,  86, 
REVOKING,  license  to  sell  liquor,  1003a. 

REVOLVERS,  not  "arms,"  793;  allegations  for  wearing,  concealed,  797. 
REWARD,  order  to  pay  a,  is  an  "  order,*'  206. 

RIQHT,  RIGHTS  (see  Existing  Rights;  Lapsed  Rights;  Natdbal  Rights; 
Reicedy;  Statutoby  Rights;  Vested  Rights), 

permissiye  words  conferring,  construed  imperative^  11& 

taking  away,  not  favored  by  law,  119. 

carries  by  implication  a  remedy,  187,  249. 

4oubla  tripla  etc.,  rights  and  remedies,  168ct  164 

what  statute  governs  the,  175. 

distinguished  from  remedy;  rule  for  each,  175. 

statute  depriving  of  public  or  private,  strictly  constmed,  189<ik  102L 
RIGHT  AND  REMEDY, 

rules  distinguishing,  175  et  seq.;  how,  blend,  249&-d68. 
RIGHTFULNESS,  belief  of,  no  defense  in  liquor  selliiig,  102a 
RIGHTS  OF  PROPERTY, 

special  effect  of  contemporaneous  interpretation  as  to^  104 

judicial  interpretation  as  to,  104a. 

construed  to  mean  legal  rights,  223. 
"RIVER**  (see  Navigable  River), 

what;  meaning  of  the  word,  802,  808, 
ROAD,  when,  a  **  public  place,"  29a 
ROADSTEAD,  an  open,  is  of  the  <*high  seas,"  804 
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to 

'*BOB»*'  meaning  of  word,  in  statute,  343,  nota 

ROBBINa  MAIU  statute  against,  ocmstraed,  82a 

BOLLS  OF  PARLTAMENT  (see  Pabluumt  Bolzb). 

BONDO,  whether,  game  of  ohanoe^  868. 

BOOMS  OF  LODGERS,  how  of,  as  "  dwelling-houses,"  2801,  287. 

BOULBTTE,  game  of,  888. 

''BUMOB"  (see  Falsb  BumobX 

not^  admissible  in  eridenoe  of  open  lewdnesflb  TSQL 

S. 

SABBATH-BBEAdNG  (see  LoBD*d  Dat> 
SADDLER'S  SHOP,  a  ''pubUo  house,"  299,  nota 
^'SAXD,"  efleot  of  omitting  word,  in  indictment,  401. 
8AIL0BS  (see  Dibbbtino  Sbaicbn). 
SALABT  (see  OmoEX 

oonstruotion  of  suooessiye  statutes  as  to^  180l 

when  statute  fixing,  abrogates  former  law,  158ci. 

what,  to  offloer  after  repeal  of  statute^  178& 
SALE  (see  Judicial  Salb;  Sbll), 

when,  of  serrioes,  equivalent  to  sale  of  person  servings  211. 

what  a,  and  *'  barter  "  and  **  exchange  **  distinguished,  lOlS-lOlBL 

mortgage  as  a,  1015;  how,  proved,  1(M& 

alleging,  of  lottery  tickets,  982L 

as  to  alleging,  in  indictment  for  peddlings  1(^  106& 
SALE  OF  LIQUOBS  (see  Liquob  SbllinqX 
«<  SALOON,"  meaning  of,  1011;  gaming  in,  852»  87a 
«<SAME  OB  LIKE  KIND"  (see  Likb  Kdo)), 

meaning  of  words,  884-88& 
SAYINQ  CLAUSE  (see  Olaxhsb;  SBcnoMS]^ 

in  statute^  what,  and  concerning,  69. 

how,  construed  with  proviso  and  purview,  88L 

in  repealing  statute^  concerning,  180i 
SCHOOL-HOUBE, 

whether,  a  "  house,"  289.  nota 

privy  belonging  to,  whether  "public  places"  296;  nota 
SCIENCE  OF  LAW,  statutory  interpretation  involves  antire^  4^ 
8CBIP  RECEIPT,  when,  not  a  <"  receipt,"  841. 
**SEA,"  what  the  word,  oomprehenis,  804 
SEAMEN  (see  Deskbtino  Sbamen). 
SEAS  (see  High  Seas). 
SEA-SHOBE,  meaning  of  the  term,  805i 
SECESSION  WAB  (see  WabX 

legislation  after,  as  to  statute  of  limitations,  287. 
SECOND  DEOBEE  (see  Aider), 

Concerning  theprincipcU  of  the,  in  felony,  etc;  namely,— 

common-law  doctrine  of  the,  88L 

extends  to  statutes;  illustrated  in  poaching,  881 
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SECOND  DEGREE  (continued), 

how  of»  in  other  statutory  offenses,  185, 186, 189, 145. 

in  polygamy,  594;  in  adultery,  659;  in  abortion^  749;  in  ooncealmeot 
of  birth,  770,  775;  in  gaming,  881;  in  liquor  selling,  1039^ 
SECOND  JEOPARDY  (see  Second  PeosecutionJ^ 

under  statute  and  by-law,  24 

some  questions  of,  in  liquor  selling,  1037. 
SECOND  OFFENSE  (see  Offense), 

statutes  punishing^  more  heavily,  how  oonstmed,  840L 

of  drunkenness,  how  and  how  allege^  981. 

of  selling  liquor,  how  allege,  1044a. 
SECOND  PROSECUTION  (see  Second  Jeopabdt)^ 

for  one  act,  under  different  statutes,  143. 

whether,  for  different  penalty,  171, 173. 
'•SECRET,"  word,  in  carrying  weapons,  786,  78a 
<  SECRET  BURYING,"  words,  in  concealment  of  birth,  771 
•*  SECRET  DISPOSITION," 

words,  in  concealment  of  birth,  778. 

how  the  allegation,  778. 
SECTIONS  (see  Claxtsb;  SATma  CLikUSB)^ 

origin  and  history  of,  in  statute,  66. 

effect  of  the  division  into,  67,  251. 
''SECURITIES,"  meaning  of  the  word,  840. 
"SECURITIES  AND  EFFECTS,"  meaning  of  the  words^  84a 
-  SECURITY  FOR  MONEY," 

statutory  words,  not  construed  to  include  money*  217. 

meaning  of  the  term,  340. 
-SEDUCE  AND  DEBAUCH," 

words,  in  statute  against  seduction,  642L 

meaning  of,  for  court,  652. 
SEDUCTION  OF  WOMEN  (see  Abduohon  of  Woxsn;  DEFiUDanT  ov 

WOKES), 

conspiracy  to  seduce,  distinguished,  62& 
Law  of  the  offense  of,  627-648. 

old  statutes  and  common  law,  627-629, 

modem  statutes  and  their  expositions,  680-64& 
The  procedure,  644-652. 

indictment,  644-647;  evidence,  64S-652L 
SEIZURE, 

of  lottery  tickets,  constitutional,  957. 

of  liquor,  whether  constitutional,  998,  994 
SELF  (see  Witness), 

statutes  permitting  one  to  testify  for,  construed  strictly,  198L 

whether  woman  can  commit  crime  of  abortion  on,  748^  7481 
SELF-DEFENSE,  carrying  weapons  in,  788b. 
'*SELL"  (see  Sale), 

meaning  of;  in  criminal  statute,  225, 1018. 

liquor,  what  it  is  to,  1018-1015. 

821 


8EL]  Iin)EZ  OF  SUBJECTS.  [SHA 

Bef erenoei  are  to  •ectioii& 

SELL  "  FROM,"  how  the  inaooorate  words,  interpreted,  81SL 

SELLING  ADULTERATED  MILK.  The  offeMe  of,  discussed,  1134-1127. 

SELLINa  LIQUOR  (see  KsEPiNe  Liquor;  Liquor  Nusancb;  LdQuoR 

Selung). 
SELLING  LOTTERY  TICKETS,  statutes  to  punish,  968;  how  the  mdioi- 

ment,  961,  96£L 
SELLING  BT  SAMPLE,  whether  is  peddling,  1076^ 
''SELLING  FOR  SLAVE,"  construction  of  slatute  against^  939L 
HELLING  UNLICENSED  (see  Businbbs;  DsAUKa  ab  Memcbajxti  EL4.wk- 

EB8  AMD  PSDDLERS;  LiQUOR  SBLUNOX 

leas  liquor  than  so  much,  how  alleged,  1084 
SENSIBLE  MEANINGv  statute  should  reoei^e  a,  9& 
SENTENCE  (see  Co>rncTiON;  Finb;  JudombmtX 

how  time  computed  in  the,  110a,  note,  818L 

under  what  law  the,  165, 166, 176,  183, 184. 

cannot  be^  after  statute  is  repealed,  177. 

statute  as  to  time  in,  directory,  255. 
SEPARALITER^  how,  in  indictments  for  gaming^  91& 
SEPARATE  (see  Joinder), 

indictments,  for  adultery,  670. 
SEPARATE  CRIMES,  how  far  legislation  make^  of  one  transaoiicHW  179L 
SEPARATE  FAMILIES  (see  Part  of  Houbb), 

effect  of,  occupying  dwelling-house,  287. 
"•SERIOUS  BODILY  HARM"  (see  Grisyoub  Bodily  Habx]^ 

meaning  of  the  term,  818,  nota 
*•  SERVANT,- 

meaning  of  the  word,  271. 

as  innocent  agent  in  Belling  forged  stamps,  806L 
SERVICE  OF  PROCESS  (see  NoncB;  Procsss), 

statutes  authorizing  constructiye,  interpreted  strlofilyt  119L 
SERVICES,  when  sale  of,  is  sale  of  person,  Sit 
"SET  FIRE  TO "  (see  Burn), 

meaning  of  the  words,  811. 
"•SET  UP  OR  KEEP,"  words,  in  statute  against  gamini^  88L 
SETTING  ON  FOOT,  lottery,  how  the  indictment  for,  961 
SETTING  UP  GAMING  (see  Gamino)^ 

statutory  offense  of,  876,  877. 

indictment  axid  evidence,  889-892L 
SEVERAL  (see  Joinder;  Separauter), 

indictment  for  living  in  adultery  or  foniication,  may  be^  T06L 

convictions  may  be,  in  open  and  notorious  lewdness,  7fL 

how  the,  indictment  for  adultery,  672^ 
SEX  (see  Fbhininb;  Man), 

averring,  of  animal  in  larceny,  426  and  note, 
in  taking  up  and  using  estray,  464 

whether  allege,  in  living  in  adultery,  705^ 
•*  SEXUAL  INTERCOURSE,"  by  what  acts  oonsHtutedl,  60t 
*'8HALI^"  meaning  of,  and  when  read  as  <*may,"  llSl 
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''SHED,"  meaning  of  the  word,  291,  nota 
SHEEP  (see  AjujmaisX 

killing,  with  intent  to  steal  part  of  oarcass,  211,  notOi 

word,  in  statute,  whether  includes  *'ewe  **  or  ^lamb,"  212,  247,  2481 

is  "  cattle  "  and  "  beast,"  442. 
«SHEEP  OR  EWE," 

effect  of  combining  words,  on  meaning  of  each,  247,  2481 

form  of  indictment  for  stealing,  247. 
SHEEP  STEALING,  statute  against,  construed,  247. 
SHELL-FISH,  by-laws  regulating  the  taking  o(  2a 
'•SHIP  OR  VESSEL**  (see  Vessel), 

an  open  boat  is  not  a,  216b 
SHOE^HOP,  whether,  a  *' public  house,"  2d9,  notOi 
SHOOTING  AT,  person  present  encouraging,  130i 
SHOOTING-MATCH  (see  BsmNa  on  SHOonNO-MATCHX 
SHOP  (see  Stobb), 

statutes  against  larceny  from,  how  construed,  288. 

when,  a  part  of  dwelling-house,  283. 

meaning  of  the  word,  295, 101 L 

whether  and  when,  a  '^  public  place,'*  298. 
SHOP-BOOKS,  construction  of  statute  admitting,  ^  after,**  eta,  249& 
SHORTENING  (see  Currmo  Short), 

meanings,  in  construction,  190d,  190£l 
*«SHOW  FORTH  IN  EVIDENCE,"  meaning  of  the  phrase,  809. 
SHUFFLEBOARD,  whether,  game  of  chance,  86a 
SHUTTER,  remoying  any  part  of  a,  is  a  breaking  in  burglary,  812L 
SHUTTERpBOX,  not  part  of  dwelling-house,  28t 
SIGN,  not  essential  to  inn,  297. 
SIGNATURE  (see  Goyebnob's  Sigkatubb)^ 
SIGN-BOARD,  is  '^  adyertisement,"  207. 
SIGNIFICATION  (see  MEANEsra  op  Statute,  Era). 
SILVER,  when,  not  included  in  words  ''other  metals,**  246a,  nota 
-SIMILAR  PIECES,"  of  coin,  meaning  of,  214 
SDf ILITUDE,  of  bank-bills  in  statutory  forgery,  217. 
*•  SINGLE  WOMAN,"  when  words,  include  married  woman,  190a. 
SINGULAR  NUMBER,  statute  in  plural  form  construed  to  include  the^ 

2ia 

'^  SISTER,"  word,  in  statute  against  rape;  allegation,  481. 

"SIT  OR  STAND,"  meaning  of  direction  to,  95. 

"SIX  MONTHS,"  meaning  of  words,  in  statute,  105  and  nota 

"SKILL,"  concerning  game  of,  862. 

"SKIN-CAP,"  gaming-table,  statute  punishing,  864. 

SLAUGHTERrHOUSE,  statute  making,  penal,  not  repeal  oommon-law 

nuisance  of,  156,  note. 
SLAVE  TRADE,  statute  forbidding,  construed,  282. 
SLAVERY,  yarious  statutes  concerning,  construed,  282ii 
SLAVES  (see  Neoro;  White  Person), 

carrying  arms,  785,  note;  selling  liquor  to^  1021. 
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**  SLIT  THE  nose;*'  meaning  of  the  words,  317. 

8MOKINO  IN  STREET  (see  Strebtv 

SNEAD,  a  **  weapon  drawn,**  82& 

"SO,**  in  statute  against  forcible  abduction  of  women,  617. 

"SOCIAL  CLUB^"  eTasion  of  the  liquor  law,  1013. 

SODOMY  (see  Penstbation), 

solicitation  to,  not  **  infamous  crime,**  242L 

with  whom,  maj  be  committed,  660. 
SOLDIER,  where,  Tote,  817;  yoting  out  of  state,  811-813L 
SOUCITATION,  to  incest,  whether  punishable,  TSa 
SOUCITATIONS  OF  CHASTITY,  in  pzoof  of  adultery,  684 
SOUL  (see  Bodt  akd  Soul). 

SOVEREIGN,  whether  statutes  in  general  terms  bind  the,  1421 
SOVEREIGNTY,  in  people;  eflPect  of  doctrine  on  legislation,  88,  86L 
SPECIAL  EXEMPTIONS,  statutes  conferring,  strictly  oonstmed,  196;  noti^ 
SPECIAL  LANGUAGE^  interpretation  expanding^  under  general  roanrwm 

IOSl 
SPECIAL  LAWS;  constitutional  provision  ooncemin^  86Ii^  noisb 
SPECIAL  MATTER, 

Cf  ttatute,  how  it^uenees  interpretation,  llla-118a. 

doctrine  defined;  distinctions,  lllo. 

"may  **  and  **  shall;  **  permissive  and  imperative,  1131 

effect  of  statutory  permissive  on  common-law  jurisdictioD,  11& 

particular  and  general,  112a. 

general  statute,  and  local  or  special,  112&. 

private  statute;  concluding  views,  118, 118a. 
SPECIAL  PRIVILEGES,  acts  granting,  strictly  construed,  IISL 
SPECLAIi  STATUTE  (see  Privatb  Statute), 

what  is  a»  43a;  how  construed  with  general,  113(k 
SPECIFIC  (see  Gsnebal  and  Pabticulab), 

allegations  in  indictment  should  be,  440,  885,  008-906, 1036-108a 
SPECIFIC  EXPRESSIONS,  interrupted  by  general,  102. 
SPECIFIC  PROVISION  (see  Genbbal  Pboyision;  PabtioitlabX 

of  constitution,  required  to  make  statute  unconstitutional^  Okb 

controls,  and  how  as  to  repeal  by,  general,  126  and  note. 

and  general,  may  stand  in  statute  together,  152, 156^ 

followed  by  general,  how  construed,  245-2466,  208»  441* 
SPECIFIED  PLACES, 

statute  prohibiting  liquor  selling  in,  construed,  828;  1008,  lOlL 

same  of  gamiog,  852,  878,  902-907. 
SPEECHES,  in  legislature,  effect  of,  in  construction  of  statute^  76^  77. 
SPIRIT  AND  LETTER,  case^  in  strict  construction,  must  be  within  both, 

194 
SPIRIT  OF  STATUTE  (see  Libebal  Intebpbetation)» 

doctrine  as  to  following  the,  280-232. 
SPIRITUOUS  LIQUORS  (see  Liquob  SellingX 

power  of  congress  to  forbid  introducing,  into  Indian  oountiy^  Wku 

meaning  of  the  term,  1007, 1009. 
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« SPREAD  AWNING,"  continuing  an  awning  is  not  to  "spread"  ifc  208^ 

nota. 
""STAB,"  meaning  of  the  word,  815. 

"STAB,  CUT  OR  WOUND,"  meaning  of  the  phrase,  814,  Sli 
''STABLE,"  meaning  of  word,  291,  note;  part  of  dwelling-house^  278L 
"STACK  OF  STRAW,"  what  is  not  a,  216. 
"STACK  OF  WBUBAT,"  threshed  wheat  is  not  a,  217. 
''STAGE  OF  MANUFACTURE,"  meaning  of  the  expression,  211. 
STANDING  A  JACK,  statute  against  unlicensed,  construed,  214 
STARE  DECISIS  (see  Jttdioial  DecisionX 

doctrine  of,  in  statutory  interpretation,  104a,  nota 
STATE  (see  Sthng  State), 

when  statute  binds  the,  and  when  not,  103, 142L 

as  to  suits  against  the,  108. 

effect  of  laches  of  agent  of,  103,  nota 

how  statutes  authorizing  suits  against,  construed,  142,  nota 

whether,  included  in  word  "person,"  212. 

determining  who  shall  yote,  power  of  congress  as  to^  807-6101 

voting  out  of,  how  fax  permissible,  811-8191 

when  statute  binds,  eta,  103,  nota 
STATE  CONSTITUTION  (see  Constitution^ 

precedence  of,  among  laws,  11, 18. 
STATE  COURTS  (see  Ck>nBTS), 

highest  interpreters  of  state  constitution,  SSb, 

how  as  to  constitution  of  United  States,  856. 

whether  derive  jurisdiction  from  United  States  statute^  1431 
STATE  STATUTES  (see  Written  Laws), 

place  and  precedence  of,  among  laws,  11, 17. 

how  United  States  courts  interpret,  116. 

United  States  courts  follow  state  interpretations  of,  261&,  nota 
STATE  AND  UNITED  STATES,  constitutions  of,  compared  as  to  inter* 

pretation,  92L 
STATES  (see  Other  States), 

jurisdiction  of  supreme  court  in  suits  between,  92b, 

taking  cognizance  of  laws  of  other,  97. 

how  doctrine  of  repeal  is  he  A  in  the  different,  168L 
STATUTE  (see  the  several  more  specific  terms;  also  WRinmr  LawbX 

Is  a  writing,  4;  is  law,  llo. 

how  related  to  the  rest  of  the  law,  4,  5, 10, 11* 

in  conflict  with  treaty,  how,  Ida,  14., 

by-law  operating  in  connection  with,  22  and  note^  28^  94 

by-law  antagonistic  to,  24 

authorizing  by-law,  how  construed,  25. 

cannot  bind  future  legislation,  81, 147. 

prescribing  by,  time  of  statute's  taking  effect^  81. 

nully  between  passage  and  taking  effect,  81. 

rales  as  to  when,  takes  effect,  27-81{l 
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STATUTE  (oontinuedX 

Enactment  and  validity  of,  82a-41« 

ooDfititutional  validity  after,  enacted  in  due  fonn^  83;  84 

effect  of  unconstitutional,  39L 

unconstitutional  in  part,  34 

■o  of  by-laws,  84 

repealing  clause  constitutional;  rest,  not,  84 
the  interpreters  of  constitution,  89^-356l 

courts,  other  governmental  departments,  8& 

further  of  courts  interpreting,  35a. 

as  between  states  and  United  States,  9StK 
constitutional  formalities  at  enactment,  86^  87a. 

conditional,  submitting  to  people^  etc,  84 

one  subject,  expressed  in  title,  36a 

other  like  provisions  of  constitution,  362k 

oonrts  taking  judicial  knowledge  of,  or  not,  87. 

looking  into  records  as  to  oontents  and  validity  of,  3X 

estoppels  and  admissions  as  to^  87a. 
defects  other  than  constitutional,  88-41. 

motives  of  legislature,  fraud,  mistake^  88, 89L 

not  within  legislative  function,  39a 

against  fundamental  justice,  40. 

granting  private  property,  41. 

impossible;  repugnant;  ambiguous,  41* 
The  eeveraX  parte  oft  considered,  43-67. 
Further  dOTioeming;  namely,— 

to  be  construed  with  constitution,  89l 
indictment  drawn  on,  may  be  good  at  common  law,  164 
how,  between  enactment  and  going  into  operation,  177. 
abridging  and  enlarging  effect  of,  on  common  law,  138;  188& 
limiting  the  consequences  of  repeal,  and  how  construed,  17fiL 
oivil  and  criminal  procedure  for  what  is  created  by,  2485-853. 
how  word  in,  interpreted  when  cannot  have  its  true  meanings  69Qt 
effect  of  repeal  of,  on  suit  for  unlawful  sale  of  liquor,  1030L 
presumption  created  by,  of  liquor  selling,  1050, 1058L 
STATUTE  OF  LIMITATIONS  (see  Ldotations  Statutk^ 
STATUTE  ROLLS,  concerning  the,  of  England,  28,  44 
STATUTES,  ENaUSH,—  citedy-^  - 

8  Edw.  1,  ch.  46,— 1906,  nota 
4  Edw.  1,  ch.  6,-579,  not& 
6  Edw.  l,~195a 
6  Edw.  1,  ch.  8,— 1906,  note, 
Westm.  2  (18  Edw.  1),  ch.  41,— 246a,  nota 
18  Edw.  1,  Stat  1,  ch.  46,— 1906,  not& 
12  Edw.  2,  ch.  6,-985,  note,  998,  nota 
2Edw.  3,oh.8,— 783, 
26  Edw.  8,  Stat  6,  ch.  2,-594,  nota 
1  Rich.  2,  ch.  12,— 1906,  nota 
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STATUTES,  ENGLISH,  cited  (continued]^ 

17  Edw.  4  oh.  8,— 849. 
8  Hen.  7,  oIl  8,—  616^ 

11  HeiL  7,  oh.  2,-985,  note. 

25  Hen.  8,  oh.  9,-107%  npta^ 

83  Hen.  8,  oh.  4— 1072,  notei 

88  Hen.  8,  oh.  9,  §  17,-849,  850,  860,  notek 

88  Hen.  8,  oh.  23,— 159,  nota 
87  Hea.  8,  oh.  1,«*  159^  noto» 
87  Hen.  8,  oh.  7,-484 

87  Hen.  8,  oh.  12,— 246a,  note. 

1  Edw.  6.  oh.  12,  §  10,-  240. 

2  ft  8  Edw.  6,  oh.  38,-247,  nota 
6  ft  6  Edw.  6,  oh.  25^—985,  nota 
6  ft  6  Edw.  6,  oh.  25,  §  4,— lOia 

4 ft  5  Pha  ft  M.,  oh.  8,-618,  note,  629,  noto^  681. 
4  ft  5  Pha  ft  K.,  oh.  8,  §§  1,  2,-627. 
1  ft  2  Pha  ft  H.,  oh.  10,— 159,  nota 

6  Eliz.,  oh.  4^  §  81,— 196,  nota 

18  Eliz.,  oh.  8,  g  2,-159,  nota 
18  Eliz.,  oh.  7,  §  4,—  484,  nota 
81  Eliz.,  oh.  5,  §  6,-257,  nota 

89  Eliz.,  oh.  9,-616,  618,  nota 
lJaal,oh.8,g2,— 815. 

1  Jaa  1,  oh.  9,—  985,  nota 
IJao.  1,  oh.  11,— 579,  58a 
4  Jaa  1,  oh.  4,—  985,  nota 
4  Jaa  1,  oh.  5, — 985,  nota 

7  Jaa  1,  oh.  10,—  985,  note. 
21  Jaa  1,  oh.  7,-985,  nota 

21  Jaa  1,  oh.  16,  §  7,—  2616  and  nota 

21  Jaa  1,  oh.  27,-764,  767  and  note^  768^  769. 

1  Car.  1,  oh.  4—  985,  nota 

8  Car.  1,  oh.  8,-985,  nota 

8  Car.  1,  oh.  4.  §  22,-767,  nota 
16  Car.  1,  oh.  4—767,  nota 
16  Car.  2,  oh.  7,-851  and  nota 
22ft23aur.2,oh.  1,  §  7,— 484,  nota 
29Car.  2,ph.7,§l,— 245. 
29  Car.  2,  oh.  7,  §  6,— 19a 
1  Will  ft  M.,  oh.  21,— 159,  nota 
7  Will  8,  oh.  8,  §1,-227. 

7  ft  8  Will  8,  oh.  8,  8  5^—257. 

8  ft  9  Will  8,  oh.  25,— 1072,  nota 

8  ft  9  Will  8,  oh.  26,  §  9,-261,  nota 
8  ft  9  WiU.  8,  oh.  80,  §  6,-159,  nota 
10  ft  11  Will  8,  oh.  17,—  851,  952. 
10  ft  11  Will  8,  oh.  28,—  233. 

827 


f 

«TA]  mUBX  OF  BUBJEOTB.  [bTA 

Bfiferonoes  are  to  wwrtfiwi 

STATUTES*  ENGLISH,  cited  (oontinued]^ 
9  Anne,  oh.  8,-851. 
9  Anne,  ch.  10,  §  40,— 828L 
9  Anne,  oh.  li— 884 

9  Anne^  oh.  H  §§  1>  %— 851  and  nota 

10  Anne,  oh.  20,-851. 

Id  Anne,  stat  1,  oh.  7,-283,  284 

12  Anne,  stat  1.  oh.  7,  g  1«— 846i 

9aea  1,  oh.  22»— 207,  note^  431.  484 and note^ 480^ 489L Ua 

9  Gea  1,  oh.  22,  §  1,-185,  22%  814 

8  Gea  2,  ch.  81,—  190a,  nota 
7  Gea  2,  oh.  21,-821,  nota 

7  0ea2,oh.22,— 206l 

9  Gea  2,  oh.  85,  §  10,— 821«  nota 
14  Gea  2,  oh.  6^-211,  nota 

87  Gea  2,  oh.  16,— 22a 

8  Gea  8,  oh.  58,  g  1,— 1906,  nota 
19  Gea  8,  oh.  21,— 95a 

88  Gea  8,  oh.  18,— 2a 

48  Gea  8,  oh.  58,  g  1,-747,  nota 

48  Gea  8,  oh.  5%  g  8,-785. 

49  Gea  8,  oh.  H— 765. 

49  Gea  8,  oh.  68,-159,  nota 

50  Gea  8,  oh.  41,  g  6,— 107a 

8  Gea  4  oh.  71,-1101, 1104 

4  Gea  4  oh.  54  g  8,-242,  nota 

6  Gea  4  oh.  108,  g  56,-821,  nota 

7  ft  8  Gea  4  oh.  29,  g  12,-284 
7  ft  8  Gea  4^  oh.  29,  g  18,— 28a 

7  ft  8  Gea  4^  oh.  29,  g  17,-209,  nota 
7ft  8  Gea  4^  oh.  29,  g  25,-247. 
7  ft  8  Gea  4  oh.  29,  g  88,-223,  nota 
7  ft  8  Gea  i,  oh.  80,— 48t 
7  ft  8  Gea  4^  oh.  80,  g  8,— 22a 
7  ft  8  Gea  4  oh.  80,  g  18,— 8ia 
7  ft  8  Gea  4  oh.  80,  g  19,-445,  nota 
7  ft  8  Gea  4  oh.  80,  g  25,-484  nota 

9  Gea  4  oh.  81,  gg  11, 12,— 82a 
9  Gea  4  oh.  81,  g  12,— 814 

9  Gea  4  oh.  81,  g  14—765,  766,  not^  771,  TTQL 

9  Gea  4  oh.  81,  g  20,-681. 

9  Gea  4  oh.  81,  g  22,-581,  594  59a 

9  Gea  4  oh.  55,—  285,  nota 

9  Gea  4  oh.  69,  §4— 26t 

9  Gea  4  oh.  69,  g  9,— 8a 
9Gea4oh.69,  gl2,— 276,nota      ' 

10  Gea  4  oh.  84  g  17,-766,  nota 

41  ft  4  WUL  4,  oh.  19,  gg  28,  29,—  llOt 
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STATUTES^  ENGLISH,  cited  (continued), 
B&4:  Will  4  oh.  27,  §  19,— 261&. 
8  ft  4  Will.  4,  oh.  68»  §  60,-821,  note. 
4  ft  5  Will  i  oh.  86,  g  22,—  804. 
4  ft  5  Wia  4,  Ob.  76,  §  57,— 159,  note. 
6  ft  6  WHL  4»  oh.  59,-76,  llOt 
6  ft  6  Will  4,  ob.  76,  §  84,-840,  note. 
6  ft  6  Will  4^  Ob.  76,  §  105^—159,  nota 
6  ft  7  Wia  4,  oh.  87,-1125,  not& 

6  ft  7  Wia  4,  oh.  86,  §g  41,  48,—  2ia 

7  Wia  4  ft  1  Viot,  Ob.  85,  §  4,-814 
7  Wia  4ft  1  Vict,  oh.  85,  §  5,-824 

7  Wia  4  ft  1  Viot,  oh.  85,  §  6,-747,  nota 
1  Viot,  Ob.  86,  §  4—276,  note. 

8  ft  8  Viot,  oh.  47,  §  64,— 198,  nota 
t  ft  8  Viot,  oh.  94  §  8,-196,  nota 
7  ft  8  Vict,  oh.  101,  §  2,—  190a. 

19  ft  13  Viot,  oh.  92,—  1 101. 

18  ft  18  Viot,  oh.  92,  §^  2,  29,-1104 
18  ft  14  Viot,  oh.  21,  §  1,— 147,  nota 
18  ft  14  Viot,  oh.  21,  §  2,— 6& 
18  ft  14  Viot,  oh.  21,  gg  5,  6,-186,  nota 
14  ft  15  Vict,  oh.  105,  §  8,— 818a,  nota 
17  ft  18  Vict,  oh.  60,—  llOL 

20  ft  21  Viot,  oh.  54  §  4— 42a 
22  Viot,  oh.  85,  §  9,— 818a,  note, 
92  ft  28  Vict,  oh.  86,— 1072,  nota 
84  ft  25  Viot,  oh.  95,-620,  nota 
84ft  25  Viot,  oh.  96,  §1,-276,  nota 
84  ft  25  Vict,  oh.  96,  g  3,-420. 

24  ft  25  Vict,  oh.  96,  g  10,—  425. 
24ft  25  Vict,  oh.  96,  g  82.-445,  nota 
24  ft  25  Vict,  oh.  96,  g  58,-285. 
24ft  25  Vict,  oh.  97,— 48L 
24  ft  25  Viot,  oh.  97,  g  40.—  814 
24  ft  25  Viot,  oh.  97,  g  51,-445,  nota 
24  ft  25  Vict,  oh.  97,  g  58,— 484  nota 
24  ft  22  Vict,  oh.  100,  8  11,—  614 
24  ft  25  Vict,  oh.  100,  §  50,-487. 
24  ft  25  Vict,  oh.  100,  gg  53^55,—  616,  620,  nota 
24  ft  25  Vict,  oh.  100,  §  65,—  63L 
24  ft  25  Vict,  oh.  100,  §  57,—  581,  590,  note,  596,  nofca 
24  ft  25  Vict,  oh.  100,  gg  58,  69,-747,  nota  749. 
24  ft  25  Vict,  ch.  100,  g  60,—  765,  766*  778,  775^  777. 
81  ft  82  Vict,  oh.  121,— 212,  nota 
88  ft  84  Vict,  oh.  72,— 1072,  nota 
84  ft  85  Vict,  oh.  96,—  1072L 
84  ft  85  Vict,  ch.  96,  g  8,— 1074  nota 
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STATUTES,  ENGLISH,  cited  (oontinned]^ 

89  &  40  Vict,  oh.  77,— 1101. 

40  ^k  41  Vict,  ch.  69,— 18p  not& 

48  A;  44  Viot,  oh.  45.  §  %— 497,  nota 

44  A;  45  Vict,  oh.  45,— 107& 

44  &  45  Vict,  oh.  67,—  107a 

52  &  53  Vict,  oh.  63,—  190a,  notai 
STATUTORY  AUTHORITY,  must  strictly  follow  tenna  of  statota,  Ua 
STATUTORY  CX)MMAND,  oonsequenoes  of  disobeying,  188. 
STATUTORY  CRDiE^  one,  including  acts  oomitfeheiided  in  another,  14a 
STATUTORY  DUTY,  common-law  indictment  for  bieaoh  of  pablie,  13a 
STATUTORY  LAWS,  prima /(uie  proof  of.  87. 

STATUTORY  OFFENSE,  may  be  punishable  also  at  common  law,  164 
STATUTORY  PRESUMPTIONS,  in  Uquor  sellings  1060^  10Q& 
STATUTORY  RIGHT  (see  RemxdyX 

what  the  remedy  for,  137, 14i  MMISa 
STATUTORY  RULES,  some,  for  interpreting  statutes,  1M& 
STATUTORY  USE,  words  acquire  meanings  by,  dlflL 
STEAL  (see  LabcsnyX 

attempt  to,  by  killing  sheep,  211,  nota 
STEALING  IN  DWELLING-HOUSE,  statute  against,  ocmalmad,  S88, 884, 

240. 
STEALING  AN  HEIRESS  (see  ABDTTcmoN  of  Woicbii% 

name  of  offense  of  abduction  of  women*  618,  note. 
STEAMBOAT  (see  Craft), 

a^'publioplacc^SOa 

taxing  liquor  selling  on,  in  transit  between  statei^  WOflL 
STEAMSHIP,  carrying  passengers,  not  an  inn,  297. 
STEAM-TUG,  whether,  a  *' craft,"  245,  946a,  note^ 
STEER,  included  in  the  word  <*  cattle,**  4421 
STICKS,  whether,  ''offensive  weapons,**  321. 
STOCK-RAISERS,  statutes  for  protection  of,  452  et  se^ 
STORE  (see  Shop), 

may  be  part  of  dwelling-house,  285. 

meaning  of  the  word,  295, 10 IL 

whether  and  when,  a  ''public  place,"  29& 
STOREHOUSE, 

whether  an  "  out-house  where  people  resort,"  291. 

meaning  of  the  word,  294;  whether,  a  "public  plaoe^"  2981 
•'  STOREHOUSE  WHERE  LIQUOR,"  ETG, 

how  the  allegation  for  playing  cards  at,  90&    As  to  like  words,  see 
902-904 
"  STOREROOM,'*  not  equivalent  in  meaning  to  "  storehous^"  2M» 
STRANGERS,  in  corporate  limits,  amenable  to  by-laws,  221 
"  STRAW  '*  (see  Stack  of  Straw). 
STRAY  ANIMALS  (see  Animai^). 
"STREET"  (see  Public  Way;  Smoking  in  Strbe*;  Wat), 

"  lane,  passage-way,*'  what,  in  statute  against  smoking  in,  20& 

statute  against  being  drunk  in,  not  include  highway  in  country,  973^ 
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STRICT  INTERPRETATION, 

applied  to  statutes  in  restraint  of  repeal,  154 
of  statutes  in  derogation  of  prior  law,  155. 
doctrine  explained,  155, 189a-189c,  190c2,  190e,  194  I96»  200,  201. 
followed  in  what  classes  of  statutes,  119, 155-163, 192, 19a 
and  liberal,  in  same  statute,  190. 
"  conflicting  demands  for,  and  liberal,  197;  different  degrees  of,  lOOl 

specially,  in  concealment  of  birth,  769» 
Esepositums  of  the,  199&-225. 

scope  and  purpose  of  this  chapter,  199&. 
how  where  legislative  intent  clear,  201« 
other  rules  blending  with  rule  of,  200. 
extending  and  contracting  in  effect,  203. 
words  may  be  given  full  or  larger  meaning,  204-211. 

illustrations,  204-211. 
reasonable  meaning,  discarding  captious  objections,  212-21& 

illustrations,  212-215. 
words  not  extended  beyond  reason  of  statute,  216,  217* 

Ulustrations,  216,  217. 
benefit  of  reasonable  doubt  given  the  accused,  218,  2191 

illustrations,  218,  219. 
case  must  be  comj^etely  within  statutory  words,  220-228i 
iUuBtrations,  220-225. 
STRICT  AND  LIBERAL  (see  Libebal  Intebpbetation)^ 
interpretations,  blend,  196-199,  226-24a 
doctrine  of,  applied  to  limitations  statutes,  259,  260. 
''STRONG  CORROBORATING  CIRCUMSTANCES^"  ftots  whioh  an  not, 

843. 
"STRONG  LIQUOR"  (see  Liquob  SELLma]^ 

meaning  of  the  words,  1008. 
STUDENT  (see  Tale  Coli^gbX 
residence  of,  for  voting,  817. 
STYLE  OF  ENACTING  CLAUSE,  constitutional  provision  oonceming, 

865,  note. 
SUBJECT  (see  One  Subject;  Revisions), 
meanings  vary  with  the,  95a,  98a,  111* 
as  in  "  English  subject,"  meaning  of  word,  20& 
"SUBJECT-MATTER"  (see  Rbvisionb), 

repeal  of  statutes  on  same,  152,  note. 
**  SUBSCRIBED  "  (see  Name  Subscbibed). 

SUBSEQUENT  LEGISLATION,  licensee  bound  by,  957,  902a,  lOOt 
SUBSEQUENT  STATUTE,  may  sometimes  be  looked  into  for  true  intent 

of  earlier  one,  86. 
SUBSTANCE,  provisions  of  statute  not  of  the,  dhrectory,  25& 
"  SUCH,"  when  word,  rejected  in  construction,  248. 
**  SUFFER,"  what  to,  animals  to  go  at  large,  223, 1187. 
SUING  STATE, 

not  permissible,  without  statutory  consent,  103, 
how  statute  consenting  to,  interpreted,  103. 
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8UJN0  STATE  (continued), 

e&eot  of  repeal  of  oonaenting  statute,  178& 

when  state  liable  as  stockholder,  143^  note. 
SUIT  (see  Civih  AenoNX 

BUITQ,  brought*  then  law  repealed,  finished  under  new  law,  1BL 
SUM  (see  Oakeno), 

bet  on  election,  alleging  the,  M4    See  M8L 

needless  mention  of,  in  indictment  for  gaming^  SMl 
SUMMABT  PROCEDURE, 

not  f^Tored  by  construction,  114 

against  officer,  statute  authorizing^  construed  striotly*  lift. 

to  enforce  municipal  by-laws,  404 
SUMMARY  PROCESS, 

when,  not  taken  away  by  subsequent  statute^  126^  nota 

and  indictment,  may  be  concurrent,  170L 

statutes  subjecting  to,  construed  strictly,  198L 
SUNDAY  (see  Lord's  Dat), 

how  regarded  in  computing  time,  110& 
SUPERIOR,  general  words  after  enumeration  of  inferior  not  lndliid%  HkL 
SUPERVISOR  OF  ROADS,  whether,  an  **  officer,**  9710. 
''SUPPLY  OR  PROVIDE,"  meaning  of  the  expression,  747,  note. 
SUPPLYING  ORDERS,  whether,  is  peddling,  107«. 
SUPPRESSING  FRAUD,  statutes  for,  construed  liberally,  l^  IIML 
SURGICAL  OPERATION,  on  an  animal,  not  ''cruelty,**  111& 
SURPLUSAGE  (see  IndictmbntV 

"against  form  of  statute^**  as,  164 

when  public  statute  in  indictment  may  be  rejected  ai^  401» 

80  alleged  as  to  require  proof,  443. 

proof  of  value  where  averment  is,  949L 
SX7RROUNDINGK3,  effect  of  the,  in  interpretation,  60,  74-77^ 
SURVEYOR  OF  ROADS,  whether,  an  "officer,**  dTla 
SUSPENSE,  eflr ect  of  validity  of  statute  being  in,  151. 
"SWINDLING,**  offense  of,  in  Texas,  4ia 
SWINE  (see  Hoo), 

keeping  of,  proceedings  to  have,  sold,  l(Kl 

suffering,  to  go  at  large,  statute  construed,  229L 
SWORD,  a  "dangerous  weapon,**  93a 
"SWORD  IN  cane;**  statute  against  carrying,  786^ 
SYSTEM  OF  LAWS  (see  Onb  System;  Toobtheb\ 

wholes  interpreted  together  into  one,  82|  80-80L 

T. 

TAEING  (see  Larcbnt;  Seduction  of  WomenX 

what  the,  in  seduction,  684. 

form  of  indictment  for  the,  644 
TAKING  UP  ESTRA  Y,  wrongful,  ofiPense  of,  409-464 
"TAVERN,**  meaning  of  the  word.  297. 
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TAX  (see  Revenue  Laws), 

time,  not  essential  element  in  assessment  of,  355. 

how  tax  laws  construed,  195. 

on  gaming^  whcxn  competent  to  legislation,  858. 

on  lottery,  without  conviction  for  crime,  how,  957* 

on  a  business,  is  not  a  license  of  it,  991. 
TAX  SALE,  statutes  permitting  redemption  after,  construed  liberally,  Ida 
TAXATION  (see  MuiaciPiJL  Taxation), 

acts  providing  for,  qualifying  one  another^  166L 

of  gaming,  not  unconstitutional,  86<k 

by  congress,  of  liquor  selling  in  states,  991. 

may  be,  by  lioefnee  to  do  business,  1098L 
TBGONICAL  MEANING  ^ee  Lmal  MflANnro), 

when  technical  word  to  have.  In  statute^  99, 100,  2^^fMSXk 

must  be  shown  to  be  general,  99,  note. 
TECHNICAL  WORDS  (see  Words), 

how,  interpreted,  96,  97,  99, 100,  204,  24d-342&. 
TEETH,  whether  injury  by,  is  a  wound,  314,  815. 
TEMPERANCE  LEGISLATION  (see  Liquor  Sbluno). 
TEMPORARY  STATUTE,  effect  of  continuing  a,  187. 
''TEN  CLEAR  DAYS,"  meaning  of  the  phrase,  110. 
"TEN  DAYS*  NOTICE,"  how,  computed,  107,  lOa 
"TEN  SIMILAR  PIECES,"  meaning  of  the  words,  314 
<«  TENEMENT,"  what  a,  in  liquor>nuisance  statute,  1068a. 
"TENPINS"  (see  QAxa^\ 

meaning  of  term,  99,  note;  not  a  game  of  chance,  80S. 
TENT,  not  dwelling-hoase,  279. 
TERM  OF  OFFICE,  determining  new,  by  old  law,  87. 
"TERM  OF  YEARS,"  meaning  of  the  words,  349. 

TERMINI  OF  WAY,  mdictm«nt  for  horse-racing  need  not  allege  the^  927. 
TERMS  OF  STATUTE  (see  WoRDeX 

to  be  followed  in  iuterpietation,  73,  80,  81,  90,  98, 145, 140. 
TERRITORIAL  LIMITS,  statutes  in  general  terms  not  extend  to  acts  be- 
yond the,  141. 
TERRITORY,  treaty  ceding,  when  takes  effects  821 
TESTIMONY  (see  Evidence), 

conflicting,  how  viewed,  801. 
"THEFT"  (see  Larceny), 

oOens^of,  in  Texas^  etc.,  413-^10^ 
"THEN  AND  THERE,"  in  indictment  for  adultery,  676^ 
"THEREAFTER"  (see  HsrbafterX 

efifect  of  word,  applied  to  punishment,  184,  note.    See  188. 
« THIMBLE,"  "THIMBLES  AND  BALLS,"  game  of,  865. 
THING  BET,  alleging  the,  in  indictment  for  gaming,  990,  991. 
THINGS  FAVORED  (see  Favored), 

statutory  interpretations  as  to,  193. 
THINGS  ODIOUS  (see  Odious), 

statutory  interpretations  as  to,  19QL 
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THIRD  PERSONS  (iMe  Naxb;  Ownkbship), 

aiding  in  polygamy,  how  regarded,  594 

whether  ayer  name  of.  in  adaltery,  673. 

alleging  names  of,  in  indictment  for  gaming^  80^  895l 
«  THREATENED,"  word,  in  statutes  against  oarrying  weapon^  788& 
THREATENING  LETTERS, 

"name  suhacribed,**  in  statute  against,  constroed,  8S8L 

letter  threatening  to  accuse  of  solicitation  to  sodomy,  249L 

what  an  uttering  of,  806. 
THREATENING  OFFICER,  of  election,  construction  of  statute  against, 

22a 
THREATS,  procuring  entrance  by,  a  oonstructiTe  breaking  in  buzig^ary,  812l 
THREE  SALES,  whether,  constitute  one  a  common  seller,  1018  and  note: 
THRESHING  MACHINE,  to  *«  destroy,**  what  is,  214 
**  THRUST,*'  meaning  of  the  word,  815. 
"TICKET**  (see  Passenger  Tickbt), 

word  includes  a,  of  foreign  lottery,  058. 

selling,  for  lottery,  how  the  indictment,  0691 
TIGRIS  RIVER,  in  China,  whether  <*high  seas,**  804 
<«  TIMBER,*'  meaning  of  word,  440. 
TIME  (see  Computation  of  Timb;  Continuando;  Thut  asd  TbesmX 

at  what  statutes  take  effect,  27--81ai 

same  of  treaty,  82l 

of  enactment,  considered  in  its  interpretation,  7(k 

how  computed  in  construing  statutes,  105-11 L 

how  computed  in  the  sentence,  218. 

not  essential  in  directory  statutes,  25& 

of  official  act,  statutes  as  to,  generally  directory,  258L 

how  computed  in  statutes  of  limitations,  250. 

different  times,  statutes  taking  effect  at  81,  nota^ 
TIPPLING-HOUSE  (see  Liquor  Nuisakcb), 

lawful  at  common  law,  unless  disorderly,  064  1064 

by-laws  prohibiting,  007. 

defined,  1065. 
TIPPLINGwHOUSES,  term,  includes  one  tippling^honts^  91& 
TIPPLING-SHOP  (see  Liquor  Nuisancb), 

Statutory  offense  of  keeping,  1064-1067. 
TITLE  (see  Written  Laws), 

constitutional  requirement  of  one  subject  exprened  In  the^  86a 

consulted  in  constraing  statute,  82^ 

same  in  strict  interpretation  as  in  liberal,  20(X 

reciting,  in  pleading  on  private  statute,  800. 

pleading  private  statute  by  the,  402. 
The,  of  statute,  consider,  d,  44-47. 

effect  of  different  ways  of  making  the,  44 

deemed  no  part  of  statute,  45. 

weight  of,  in  interpretation,  46. 
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TITLE  (continued), 

chapter  headings,  40. 

constitutional  e£fect,  47. 

need  not  mention  penalty,  46,  nota 
«T0  THE  COMMON  NUISANCE,"  how  of  the  conclusion,  in  Indictment 

for  drunkenness,  077. 
TOGETHER  (see  CoNSTRuma  Laws  Together;  One  System), 

laws  to  be  interpreted,  82,  86-90,  98, 101,  llSo,  1185  et  seq.,  IIC^  lia 

doctrine  of  construing  all  laws,  as  to  effect,  defined,  123. 

reason  of  doctrine  of,  124, 188. 

construing  statutes,  to  prevent  repeal,  156. 

word,  in  statutes  against  open  lewdness,  697,  699,  702-708,  721* 

statutory  word,  must  be  covered  by  allegation,  702,  706,  721* 

how  as  to,  in  indictments  for  horse-racing  by  two^  927. 
TOLL-GATE,  offense  of  forcibly  passing,  without  paying  toll*  818^  nota^ 
"TOOL,"  meaning  of  the  word,  8ia 
«  TORTURE," 

how  lay  a  **  torturing  "  in  malicious  mischief,  447. 

meaning  of,  in  cruelty  to  animals,  1108;  how  the  allegation^  1116L 
TOWN  (see  By-laws;  Charter), 

meaning  of  word,  in  a  statute,  299a,  1011. 
TOWN  AGENT  (see  Agent). 

whether,  an  "oflScer,"  271a, 

for  liquor  selling,  when  not  protected,  1002. 
TOWN-LOTS,  scheme  for  disposing  of,  what,  a  lottery,  956i 
TRADE  (see  Exercising  Trade;  Restraint  of  Tradb)^ 

whether  by-law  may  restrain,  20,  22. 

how  statutes  in  restraint  of,  construed,  119. 
'  interpretation  of  old  statutes  as  to  exercise  of,  19& 

statutes  against  the  exercise  of,  by  unqualified  persons^  8891 
TRANSACTION. 

one,  may  be  covered  by  many  inhibitions,  148. 

effect  of  separate  crimes  being  made  of  one,  172L 

contrary  to  statute,  void,  254. 
TRANSPORTING  LIQUOR,  for  unlawful  sale.  1055. 
TRAP-DOOR,  lifting  up  a,  whether  a  breaking,  812»  note. 
**  TRAVELING,"  what,  in  statutes  against  carrying  weapons,  788& 
TRAVELING  TRADER  (see  Hawebbs  and  PeddlebsX  « 

TREASON  (see  Persuading  to  Enlist), 

rescuing,  harboring,  eta,  in  statutory,  186. 

statutory,  has  common-law  incidents,  189. 

place  of  trial  of,  old  provisions  as  to»  159,  not& 

'* persuading  to  enlist"  in  statutory,  225. 

statutes  allowing  counsel  in,  how  construed,  227. 
''TREASON,  FELONY,  OR  BREACH  OF  PEACE,"  meaning  of  statutoiy 

words,  198. 
TREASURER,  whether,  an  "officer,"  271a. 
TREASURY  WARRANT,  not  "  money,"  84& 

885 


trk]  isDEx  OF  suiiJEcra.  £u»i» 

References  are  to  tectioii& 

TREATY  (see  Written  Laws), 

ifl  a  law,  11(L 

nature  of,  who  interpret,  and  place  and  precedence  among  law%  18;  14^ 

when,  takes  effect,  32;  requiring  legislation,  14 

same  word  may  have  various  meanings  ix),  95cb 

like  a  statute,  interpreted  by  subject  96a. 
TREE  (^ee  Destroy), 

whether  indictment  allege  color  of,  448;  malicious  misoMef  to^444r44T> 
TRESPASS  (see  Asportation), 

statutes  dispensing  with,  in  larceny,  417-434. 

this,  in  larceny  of  animals,  428L 
TRESPASSING  ANIMAL,  shooting,  as  maUcioua  mlsohiei^  487. 
TRIAL  (see  Jury  Trial), 

meaping  of  the  term,  847a. 
•TWELVE  MONTH,"  a»  meaning  of  terra.  105. 
"TWELVE  MONTHS,"  old  meaning  of  words,  10S»  nota 
TWICE  IN  JEOPAJtDY  (see  Jbopardt;  Sboond  Jbopardt> 
•TWO  TEARS  *'  (see  Gk)MFUTATiON  of  Tdcb), 

meaning  ot  in  limitations  statute,  258. 

U. 
X7N(X)NSTITUTI0NAL  (see  Constitution;  Ck>N8TiTOTiOKAL  Law;  Wbit> 

TBN  LaWB)^ 

statutes  yoid»  in  whole  or  in  part,  as  being,  88^7. 

pronouncing  statutes,  91, 104 

clause  in  statute,  repealing  ** inconsistent"  provision^  84  158^ 

law  not,  because  unjust,  Ola,  note. 

burden  on  whom  to  prove,  Ola,  nota 

law,  who  may  attack,  01,  nota 
UNDER  OFFICERS,  included  in  word  *'crew,**  200l 
''UNDER  PROMISE  OF  MARRIAGE,"  in  statute,  how  in  aUegation,  648. 
"  UNDERTAKING  FOR  PAYMENT  OF  MONET,"  meaning  of  the  words, 

830. 
UNDULY  GRANTED,  license,  not  protect  the  holder,  1001. 
UNIFORM  LAWS,  constitutional  provisions  conoemin^  86&»  nofea 
JJNITED  STATES  (see  Statk  and  United  StatB8)» 

whether,  included  in  word  "  person,"  212. 
UNITED  STATES  COURTS,  powers  of,  as  to  constitutional  interpretation, 

85&. 
UNITED  STATES  STATUTES^  whether  give  jurisdiction  to  state  courts, 

142. 
UNITED  STATES  TREASURY  NOTES,  whether ''goods  and  chattels^"  84Qw 
UNITED  STATES  TREASURY  WARRANTS^  not  •*  money»"  84& 
UNITY  OF  MEANING,  interpretation  should  ssgard  tha,  Oi  0& 
"UNLAWFUL"  (see  Contrary  to  Law), 

word,  in  indictment  for  polygamy,  602a,  008;  tot  gaming^  OOfiL 

meaning  of  word,  as  applied  to  gaming,  850,  860l 

836 


tjnl]  index  of  subjects.  [vBli 

RefereooeB  are  to  •eetloo& 

UNLAWFUL  GAME  (see  GAMiNa)» 

meaning  of  the  term,  859L 
** UNLAWFULLY"  (see  Knowingly), 

meaning  of  the  word,  733. 

not  equivalent  in  meaning  to  "  knowingly,"  782L 

equivalent  for  **  illegally,"  840. 
UNLICENSED  VENDING,  words  repealing  provision  oonoeming,  how.  15L 
''UNTIL"  (see  From  and  AftkbX 

how,  oonstru^d  in  statute,  111,  note»  218L 

"and  until,"  in  statute  oonceming  deserting  seaman,  S18L 
UNUSUAL  STATUTE^  to  be  strictly  oonstrued,  26Si 
USAGE  (see  Custom), 

expounding  statute  by,  101, 104 

how,  regarded  in  interpretation,  140, 1501 

construction  of  statute  by  members  of  bar,  104,  nota 

when  modifies  terms  of  statute,  104,  nota 
USE,  of  word  in  statute,  gives  statutory  meanings  d49L 
USING  ESTRAT,  wrongful  offense  oU  462-464. 
« UTTER,"  "UTTERING"  (see  Pass;  Put  On% 

meaning  of  the  word,  806. 

''show  forth  in  evidence,"  not  an  equivalent  for,  8001 

doctrine  ot,  analogous  to  attempt^  OOOL 


V. 

"VALUABLE  SECURITIES,"  meaning  of  the  wordi^  844 
"VALUABLE  THING"  (see  Thino  Bet), 

meaning  of  jbhe  words,  846^  note. 

statutory  offense  of  betting,  875;  how  the  allegation,  OOOl 
VALUE  (see  Sum)^ 

statutes  as  to^  in  larceny,  how  construed,  137. 

whether  allege,  in  larceny,  427;  in  malicious  misohiei(  444  ^tt;  in 
taking  up  and  using  an  estray,  464;  in  betting  on  tlMttoa,  9lflL 

proof  of,  in  bet  on  election,  040. 
VARIANCE, 

in  recital  of  private  act  in  indictment*  806^  400,  401* 

as  to  color  of  animal  in  malicious  mischief^  448b 

in  the  name,  in  polygamy,  604 

as  to  intent,  in  false  election  answers,  841* 

in  the  proceeding  for  gaming,  886,  910,  Oil;  for  bone^aolagk  088a» 
VEHICLES*  by-laws  regulating  speed  of,  good,  2a 
VENEREAL  DISEASE,  carnal  knowledge  of  girl,  by  man  with,  40(L 
VENUE  (see  County;  Place), 

statutes  as  to  the,  how  construed,  108. 

how,  in  indictment  for  polygamy,  509L 

what  terms  interchangeable,  10^  note. 
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VERDICT  (see  Conviction), 

repeal  of  law  after,  ends  proseontion,  177. 

when  *'  trial "  may  include  steps  after,  347a. 

not  always  necessary  to  a  conviction,  348,  nota 

how  the,  in  concealment  of  birth,  780. 
« VESSEL**  (see  Cbaft;  Ship  ob  Vessel), 

not  inolade  a  brig  or  steam  tug,  240a,  nota 
VESTED  PROPERTY  (see  Privatb  Pbopebtt)^ 
VESTED  RIGHTS  (see  Non-tested  Rights), 

may  be  enforced  by  new  remedy,  84,  85a. 

statute  cannot  divest,  85a. 

interpretation,  onoe  made,  not  so  receded  from  as  to  di^ost^  KMo. 

do  not  change  with  change  of  law,  175i 

effect  on,  of  repeal  of  statute,  177a,  178L 

a  public  office  is  not  a  vested  right,  178a. 

prevail  over  statutes  of  limitations,  265. 

doctrine  of,  not  applicable  to  crime,  a6& 
VILLAGE,  word  **town  **  may  include  a»  299a. 
••VINOUS  UQUOR,"  what  is,  1010. 
•*  VIOLATION  OF  DECENCT,"  how  allege»  on  statute  against  dninken- 

neaB,08a 
VIOLATION  OF  SABBATH  (see  Lord's  Day). 
••  VIRIUOUS,**  effect  of  word,  in  statute  against  seductton,  689L 
VOID, 

as  to  holding  by-law,  26,  84 

as  to  holding  statute,  33,  34»  36a,  38, 39a-41. 

interpretation  should  not  render  statute,  82,  9flL 

▼old  act»  legislature  cannot  validate,  33,  note^ 
VOID  MARRIAGE,  penal  consequences  of  interoourae  under,  062»  666^  718, 

727, 
VOIDABLE  MARRIAGE, 

sufficient  foundation  for  polygamy,  580;  adultery,  666L 

oohabitation  under,  not  punishable,  727. 
•VOLUNTARILY  WITHDRAWN,"  meaning  of  the  words^  in  polygamy 

statute^  607. 
VOTE»  election  judges  unlawfully  receiving,  88& 
VOTING  (see  Election  Offenses), 

what  constitutes  a,  816. 

how  allege  act  of,  836;  prove,  842a. 

out  of  state,  how  far  permissible,  811-813L 

poll-lists  as  evidence  of  one*s,  842a. 

WAGER  (see  Gajono), 

statutes  restricting  suits  on,  not  retrospective,  84^  nota 
what,  how  reprehensible  in  law,  848,  852,  037. 
whether  essential  element  in  gaming,  858,  860. 
oivil  action  for,  848;  indictable  under  statutes,  852L 
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WAGER  (continued), 

and  <'bet,"  distinguished,  870,  87t 

one  procuring  another  to  lay  a,  for  his  profit,  S&U 

note  given  in  lieu  of  stake  void,  934,  note. 

money  not  recoverable  after  delivery  by  stakeholder,  084  nota 
WAGK)N,  indictment  for  malicious  injury  to,  how,  447. 
WALKING-STICK,  whether,  an  "offensive  weapon,"  821. 
WAR  (see  Necessity), 

may  annul  treaty,  14. 

effect  of,  on  limitations  statute^  261a,  267. 

constitutional  right  to  keep  and  bear  anus  refers  to^  79SL 
•'WARDEN  OF  FLEET,"  signifying,  in  statute,  all  jailers,  190&,  nota 
WAREHOUSE  (see  Out-house), 

sleeping  in,  to  protect  goods,  not  make  it  a  "dwelling-house,"  270. 

when,  part  of  dwelling-house,  285u 

meaning  of  the  word,  298. 
"WARES,"  meaning  of  the  word,  844. 
WARRANT  (see  Arbest), 

right  to  detain  under;  by-law,  statute,  28. 

arresting  for  drunkenness  without,  796. 
WARRANT  OF  ARREST,  whether  issuing,  is  oommenoement  of  prosecu- 
tion, 26L 
WARRANT  OF  COMMITMENT,  whether,  conmiencement  of  prosecution, 

26t 
"  WARRANT  FOR  DELIVERY  OF  GOODS,"  meaning  of  the  words,  882, 

888,835. 
''WARRANT  FOR  PAYMENT  OF  MONEY,"  meaning  of  the  words,  882, 

888,88s. 
WATCH  AND  CHAIN,  are  not  "  jewelry,"  847. 
WATER,  boiling,  is  "destructive  matter,"  824 
WAY  (see  Highway;  Pasbaqs-wat;  Public  Wat;  Street), 

through  burial-ground,  statute  as  to,  construed,  166l 

Indictment  at  common  law  for  non-repair  of  turnpike,  though  penalty 
in  charter,  164,  nota 

"street,  lane  or  passage-way,"  meaning  of,  206. 

whatT  a  **  public  place,"  298L 
WfiAPON   (see  Cabbtino  Weapons;    Danoeboub  Weapon;    Deadly 
Weapon;  Heavy  Weapon;  Oppenbivb  Weapon), 

carry,  to  exhibit  it  as  a  curiosity,  789. 
"  WEAPON  DRAWN,"  meaning  of  the  words,  82a 
WEEKS,  rule  for  computing  number  of,  107. 
WHAMPOA,  in  China,  whether  on  "high  seas,"  801 
WHARVES,  whether  by-laws  may  regulate,  2a 
WHEAT  (see  Stack  of  WheatX 
«  WHERRY,"  not  include  a  brig  or  steam-tug,  246a,  note. 
WHIPPING  (see  PunishmentX 

milder  punishment  than  death,  185. 

whether,  milder  than  imprisoxmient,  185  and  note. 
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"WHISKEY"  (see  Liquor  Seluno), 

what,  whether  judicially  known,  1006a. 

how  allege  unlloensed  sale  of,  1038;  prove,  1048L 
WHITE  PERSON  (see  Negbo;  Nsqroes  and  Wbitbb^ 

acpessory  to  slave's  offense,  144,  note^ 

statute  against  cohabiting  with  black,  oonstroed,  88t 

meaning  of  the  term,  274. 

and  negro,  polygamous  marriage  between,  599l 
punishment  heavier  where  adultery  is  between,  6(MkL 
statutes  against,  intermarrying,  798. 

distinction  in  gaming,  whether  playing  is  with,  or  negnx  854 
«  WHOLESALE,"  the  distinction  between,  and  retail,  1018,  Dotft. 
«  WHORE,"  «  WHOREDOM,"  meaning  of  words,  71& 
WIDER  MEANING,  words  may  have  their,  in  strict  oonstruction,  iOL 
WIFE  (see  Coterture;  Marrtrd  Woman;  Sinolb  WoMANjb 

stealing  in  husband's  dwelling-house,  2S3, 

forbidding,  to  testify  in  one  case,  not  permission  in  anothar,  Mto 

as  witness  in  husband's  polygamy,  618L 

whether,  witness  to  husband's  adultery,  68& 

witness  against  husband  in  abortion,  760. 

how  bind  self  and  husband  in  liquor  selling,  1039L 
WILFUL,  when  violations  of  statute  must  be,  to  be  punishable,  281. 
••WILFULLY"  (see  Knowinglt;  MaucioubltX 

in  statute  against  illegal  voting,  834,  826;  how  allege,  840i 

In  statute,  not  ^  falsely  and  fraudulently  "  in  indictment,  840L 
«  WILFULLY  AND  FELONIOUSLY,"  not  equivalent  for  *<  f nudolentiy," 

45a 
WINDOW,  pushing  upward  or  lowering  a,  when  a  breaking,  812, 
WINNING,  by  bet  on  election,  how  the  indictment,  28a 
WINNING  AT  GAMES,  indictment  for,  and  evidence,  885-88a 
"WITH,"  substitute  for  *'at,"  in  allegation,  90a 
•'WITH  EACH  OTHERk"  effect  of  the  words,  in  statutes  against  open 

lewdness,  72L 
••WITH  FORCE,"  words,  not  in  indictment  for  carnal  abus^  48a 
"WITH  INTENT  TO  BURN,"  meaning  of  the  words,  81 L 
••  WITHIN,"  how,  construed  in  statute,  111,  note^ 
••  WITHIN  AGE  OF  CONSENT,"  meaning  of  the  phrase,  68i 
•*  WITHIN  TEN  FEET,"  what  the  words,  in  stotute  include,  21t 
**  WITHOUT,"  effect  of  word,  in  statute  against  burglary,  22L 
•*  WITHOUT  HER  CONSENT,"  words,  in  statute  against  np^,  48a 
WITNESS  (see  Evidence;  Self), 

how,  compelled  to  testify  before  grand  jury,  187. 

for  self,  statute  allowing,  how  construed,  lOa 

excluding,  from  one  case,  not  implied  permission  in  another,  842a. 

husband  or  wife,  in  polygamy,  613;  in  adultery,  68a 

injured  woman  in  forcible  marriage,  62a 

woman  operated  on,  in  abortion,  760. 

one,  seeing,  another  not  seeing,  801. 
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**  WOMAN  ••  (see  Single  Woman), 

in  ravishment,  girl  under  twelve  is  a»  311;  not  in  all  other  oasea^  211. 

masculine  "  his  "  may  signify,  212. 

subject  of  abortion,  how,  and  as  witness,  749,  760. 

states  determine  whether,  vote,  804;  not  a  "  freeman,**  826^  nota 
WOOD  (see  Cord  op  Wood). 
WOODEN  BUILDINGS, 

restraining  erection  of,  by  by-laws,  20,  nota 

meaning  of  term  '*  wooden  building,"  208L 

statutes  against,  construed,  208,  216. 
WOOD43HED,  part  of  dwelUng-house,  286. 

WORDS  (see  LANGUAas;  MEANmos  of  LANauACHB;  MsANmas  OF  Words; 
Technical  Word&    And  see  the  particoiar  wordX 

all  the,  of  statute,  to  have  meanings,  80,  82. 

bending  the,  from  primary  meanings,  87. 

interpretation  not  confined  to  the,  98. 

all,  have  maay  meanings,  d2d,  08, 101, 102L 

statutes  to  be  viewed  as,  in  combination,  08i 

double  meanings  to^  04^  ML 

same  word  repeated  in  same  sentence  or  statute^  OSa. 
on  same  subject,  95a,  nota 

special,  combining  with  subject,  lit 

restricting  meanings  of  the,  119;  expanding  meanings  of  the^  120l 

enlarging  and  contracting  meanings  of,  121. 

following  the,  in  interpretation,  145  and  nota 

when,  supplied  in  liberal  interpretation,  1894  190& 

further  of  supplying,  in  statute,  79-81,  101,  248. 

meanings  of,  in  strict  interpretation,  204-217. 

in  strict  construction,  case  must  be  within  the,  220. 

of  statute,  extend  only  to  cases  within  its  reason,  226^  227. 

overlying  one  another  in  meaning,  246e-248,  441. 

variety  in  meanings  of,  268. 

^may  "  and  ''shall,**  imperative,  when,  112,  not& 
MeaningB  of  the,  and  phrases,  in  criminal  law,  es^lained^  268-8(NL 
introduction,  268-270. 

indicating  the  person  acting,  271-275. 

the  time  and  place,  276-805. 

the  thing  done,  806-8ia 

objects  acted  on,  and  instrumentalities,  819-847i 

the  proceedings,  8470-850. 
^'  WOUND,"  meaning  of  the  word,  814. 
^  WOUND  INFLICTTED,"  by  another,  what  is  not  a,  21(L 
WRIT,  whether  set  out  the,  in  election  offenses,  882. 
WRITER'S  MEANING,  aim  of  interpretation  to  ascertain,  18& 
WRITING  (see  In  Writino;  Private  WRimras), 

a  statute  to  be  interpreted  as  a,  4. 

not  dispensed  with  by  verbal  consent,  287. 

proof  of,  where  terms  of  bet  are  in,  947. 
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"  WRITING  OBLIGATORY,"  subject,  under  statutes*  of  forgery,  885L 
WRITTEN  INSTRUMENTS,  statutes  regulating,  may  be  directory,  85& 
WRITTEN  LAWS  (see  By-laws;  Constitution;  Statutes^ 

require  interpretation,  same  as  unwritten,  116^  117. 

how,  separable  for  partial  repeal,  164a. 

the  procedure  on  the,  2496-253,  851-d5(i 
Different  sorts  of,  ll-17a 

constitution  of  United  States^  12L 

treaties,  13, 14 

acts  of  congress,  IS. 

constitutions  of  states,  16. 

statutes  of  states,  17. 

municipal  by-laws,  17a;  discuaaed,  18-86L 
When,  take  effect,  27-3a 

doctrine  in  general  as  to  statutes,  27. 

ancient  and  modern  rules,  28w 

fractions  of  day,  29:  proving  particular  hour  and  minute^  Ml 

knowledge  of  statute  imixMsible,  80l 

statutory  and  constitutional  modifications  of  roles*  31. 

*^  from  and  after,"  as  to  time,  81a 

treaties,  when  take  effect»  32^ 
Enactment  and  validity  of  statutes,  32a-41« 

as  affected  by  constitution,  88,  81 

interpreters  of  constitution,  85-85b. 

constitutional  formalities  at  enact ment*  86-870. 

defects  other  than  constitutional,  88-4L 
The  several  classes  of  statutes,  42-42«. 

ancient  and  modern,  42. 

public  and  private,  public  and  general,  42a.  / 

local,  private,  special,  etc.,  426,  42eL 
The  several  parts  of  a  statute,  43-67. 

title,  and  its  weight  and  effect,  44-47.* 

preamble,  and  its  weight  and  effect,  48-^l. 

purview  and  its  subdivisions,  62-61. 

precedence  of  the  provisions,  62-6& 

sections,  division  into,  66,  67. 

T. 

YALE  COLLEGE  (see  Student), 

statute  regulating  credit  to  students  of,  construed,  100,  2d2i 
*'TEAR,"  meaning  of  word,  in  statute,  106. 
'<TEAR  AND  DAY,"  how,  construed  in  statute.  111,  note^ 
**  YEARLING,*'  word,  in  indictment  for  larceny  of  animal^  426. 
YOUNG,  of  an  animal,  included  under  its  general  name^  4261 
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,  P.  V.  (16  Cal.  858),  46. 
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Absence,  a  y.  (4  Port  397),  142. 
Absolon  Y.  Marks  (11  Q.  R  19),  33a 
Academy  of  Fine  Arts  y,  Philadel- 
phia (22  Pa.  St  496).  19a 
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Adams  y.  Albany  (29  Qa.  56),  23. 
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— ,  P.  Y.  (16  Hun,  549),  132. 

—  V.  R  R  Ca  (10  a  D.  239,  72  N. 
W.  R  97),  97. 

— ,  Reg.  Y,  (Car.  &  M.  299),  166,  218, 
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R  A.  449,  88  N.  R  R  663jb  1022^ 

1024 
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Y.  Evans  (1  Ex.  D.  277),  190e. 

Y.  Garignes  (SO  La.  An.  1094), 

109a 

Y.  Lear  (Law  R  7  Q.  R  285).  97. 

Y.  McDonal  (4  Chand.  65),  102. 

Y.  Matthews  (8  Cow.  252).  220. 

Y.  Middlesex  (4  Met  76),  177. 

,  P.  T.  (60  CaL  1),  845. 

Y.  Potter  (2  Barb.  816),  155,  160, 

1615. 
V.  Pritohard  (4  T.  R  2),  118, 160, 

190d* 

V.  Reg.  (10  Jur.  155),  167. 

Y.  Keg.  (7  Q.  R  250),  163, 166, 167, 

427. 
.  Reg.  Y.  (2  Car.  &  K  51),  826, 829, 

882,335. 

,  Reg.  Y.  (Car.  &  M.  259),  185. 

,  Reg.  Y.  (9  CJox,  C.  C.  888),  445. 

,  Reg.  Y.  (11  Cox,  C.  a  684),  780. 

,  Reg.  V.  (1  Den.  C.  Q  89),  13a 

,  Reg.  Y.  (14  Law  J.,  N.  a,  M.  C 

164).  167. 
,  Reg.  Y.  (1  Q,  R  320),  484 


Williams  y.  Register  (Cooke,  Tenn.,. 

214X  4a 

,  Rex  Y.  (1  Leach,  529),  282,  286. 

.  Rex  Y.  (1  Moody,  107),  211. 

,  Rex  Y.  (1  W.  BL  98),  45. 

V.  Roughedge  (2  Burr.  747),  186. 

Y.  School  District  (Wright  Ohio, 

578),  274. 

V.  Spencer  (5  Johns.  852),  29a 

Y.  a  (44  Ala.  24),  586,  599,  6ia 

Y.  a  (54  Ala.  131, 25  Am.  R  665), 

6ia 

Y.  a  (35  Ark.  480),  1045a,  1052. 

Y.  a  (61  Ga.  417,  34  Am.  R  102). 

791. 

Y.  a  (86  Ga.  548, 12  a  K  R  743), 


687. 

—  Y.  a  (105  Ga.  814. 82  a  R  R  129, 
70  Am.  St  R  82),  292L 

—  Y.  a  (2  Ind.  4S»\  729, 732. 

—  Y.  a  (48  Ind.  306),  36a,  1012,1021, 
1022. 

—  Y.  a  (64  Ind.  558,  81  Am.  R185X 
298,  714,  719. 

—  Y.  a  (47  Misa  609),  484,  405. 

—  Y.  a  (12  Sm.  ft  M.  58),  216,  846^ 
881,  935,  939,  947. 

—  Y.  a  (Tex.  Api,  18  a  W.  R  609), 
812. 

—  Y.  S.  (Tex.  Ap.,  19  a  W.  R  897), 
762L 

Y.  a  (Tex.  O.  R, 34a  W. R27U 


29a 


42a 


V.  a  (Tex.  Or.  R,51  a  W  R904X 
i 

Y.  a  (Tex.  Cr.  R,  54  a  W^R  Tt»), 
477. 

—  Y.  a  (92  Tenn.  275,  21  a  W.  R 
662),  856. 

—  Y.  a  (42  Tex.  466),  788a 

—  Y.  a  (1  Tex.  Ap.  90,  28  Am.  R 
899),  480,  48a 

—  Y.  a  (10  Tex.  Api  8),  427. 
— ,  a  Y.  (3  Hill,  a  C,  91),  1049L 
— ,  a  Y.  (21  Ind.  206),  447. 

— ,  a  Y.  (20  Iowa,  98),  604,  60a 
— ,  a  V.  (25  Ma  561),  814 
— ,  a  Y.  (72  Miss.  992,  18  a  R  486), 
788e. 

— ,  a  Y.  (12  Mo.  Ap.  591),  289. 
— ,  a  Y.  (35  Ma  Ap.  227).  82. 
— ,  a  Y.  (44  Ma  Ap.  302),  96a 
-,  a  V.  (90  N.  a  724,  47  Am.  R 


541X  279. 
— ,  a  V.  (6  R  L  207),  loia 
— ,  a  Y.  (2  Rich.  418, 46  Am.  El  741), 
163, 16a  176, 185. 
-,  a  V.  (11  a  G  288),  llo,  18,20,21, 


23,24, 14a 

— ,  a  V.  (2  Strob.  474X  24a 

— ,  a  Y.  (8  Tex.  255),  67. 

— ,  a  Y.  (1  Vroom,  102),  1027, 106a 

— ,  a  V.  (40  W.  Va.  268,  21  a  E  R 

721),  279. 
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iJ' 


Williams  ▼.  Stein  (88  Ind.  89, 10  Am. 

a  97X  82e. 
V.  Suffolk  Ina.  Ca  (13  Pet.  415), 

14 


T.  Swansea  Canal  Nay.  Ckx  (Law 
R.  8  Ex.  158),  255a. 

V.  Tappan  (8  Fost,  N.  H.,  385), 


254,1010. 

—  V.  U.  &  (12  Ct  of  CL  192),  34a 

— ,  U.  a  V.  (5  McLean,  133),  103. 


,U.  av.  (1    Paine,  261),  28,  29, 
81a. 

—  T.  Vanderbilt  (145  HL  288,  34  N. 
R  R.  476),  192. 

V.  Warsaw  (60  Ind.  457),  86a 


Williamson,  Com.  y.  (2  Va.  Ca&  211), 

84a 
y.  Farrow  (1  Bailey,  611, 21  Am. 

D.  492),  105. 

V.  Keokuk  (44  Iowa,  88),  86a. 

V.  a  (16  Ala.  ASi),  im 

,  a  V.  (19  Ma  884),  1034 

Willing  y.  Bozman  (52  Md.  44),  1182. 
Willington  y.  Stearns  (1  Pick.  497X 

216,  ^2. 
Willion  V.  Berkley  (1  Plow.  223),  103. 
Willis,  Com.  y.  (14  a  &  R.  898),  1075. 
y.  Eastern  (169  U.  a  295, 42  L.  ed. 

752),  97. 
,  P.  y.  (52  N.  Y.  a  808,  28  Misc.  R. 

568),  260a. 

y.  a  (105  Oa.  688,  82  a  K  R  155), 


800b. 

,  a  y.  (78  Ma  70X  956. 

,  a  y.  (87  Ma  192),  1090.  1091. 

V.  Warren  (1  Hilton,  590),  917. 

Willison  y.  Watkins  (8  Pet  43),  259. 
Wiliott,  a  y.  (54  Ma  Ajx  310),  70. 
Willoughby,  Rex  y.  (2  East,  P.  C.  581), 

326,  33a 

Rex  V.  (2  East,  P.  C.  944),  204  32a 

V.  a  (40  Tex.  69).  452,  45a 

Willow  River  Club  y.  Wade  (100  Wis. 

86,  76  N.  W.  R  278,  42  L.  R  A.  805), 

30a 
Willsea,  P.  y.  (60  N.  Y.  607),  86a 
Willshire,  Reg.  y.  (6  Q.  B.  D.  866,  14 

Cox,  C.  C.  541),  589,  609,  611. 
Wilmington,  eta  R  R  Ca,  a  y.  (74 

N.  C.  148),  88a. 
Wilmot  V.  Rose  (8  Ellis  &  B.  668),  49. 
Wilson,  In  re  (19  D.  C.  341, 12  L.  R  A. 

624).  107a 

y.  Appleton  (17  Mass.  180),  2616t 

y.  Biscoe  (6  Eng.  44).  82. 

y.  Bradley  (Ky.,  48  a  W.  R 

1088),  97. 

y.  Buckman  (18  Minn.  441),  86. 

V.  Com.  (12  B.  Monr.  2),  1027, 

106a 

y.  Com.  (3  Bush,  105).  815. 

y.  Com.  (14  Bush,   159),  1088a, 

1034,  1037.  1 


68 


Wilson,  Com.  y.  (11  Cush.  412),  1042w 

,  Com.  y.  (9  Leigh,  648),  855. 

y.  Daboll  (104  Mich.  155,  62  N. 

W.  R  293),  68a 

y.  Forbes  (2  Dey.  30),  303. 

y.  Herbert  (12  Vroom,   464,  82 

Am.  R  243),  177a. 

y.  Hill  (2  Beaslev,  143),  6ia 

y.  Knox  Ca  (132  Ma  387).  112a. 

y.  Knubley  (7  East,  128),  49. 

,  P.  y.  (3  Bradw.  368).  402. 

,  P.  y.  (62  N.  Y.  186),  805. 


y.  Red  Wing  School  Dist  (22 
Minn.  488),  83a. 

— ,  Reg.  y.  (9  Car.  &  P.  27),  271. 
— ,  Reg.  y.  (37  Eng.  L.  &  Eq.  605, 
Dears  &  B.  127,  7  Cox,  Q  G  190), 
747,  748,  749,  757. 

— ,  Reg.  y.  (3  Fost.  &  F.  119),  589, 609. 
— ,  Reg.  y.  (3  Q.  R  D.  42X  14 
—  y.  Rybolt  (17  Ind.  391, 79  Am.  D. 
486)  8& 

yl  Sanitary  Dist  (13  HI  448,  27 


N.  R  R  203),  245. 

—  y.  a  (31  Ala.  371),  299. 

—  V.  a  (52  Ala.  299X  834  886,  887, 
842a. 

—  V.  a  (73  Ala.  257),  639. 

—  y.  a  (73  Ala.  527).  660a. 

—  y.  a  (33  Ark.  557,  34  Am.  R  62), 
793,  801. 

—  y.  a  (35  Ark.  414).  997, 1038a. 

—  V.  a  (64  Ark.  586,  48  a  W.  R 
972),  855. 

—  V.  a  (24  Conn.  57),  293,  296, 

—  y.  a  (52  Ga.  40),  799. 

—  y.  a  (53  Ga.  205X  138. 

—  y.  a  (58  Ga.  828).  634  68a 

—  y.  a  (2  Ohio  St  819),  74a 

—  y.  a  (Tex.  Ap.,  19  a  W.  R  266), 
452. 


—  V.  a  (Tex  Cr.  R,  55  a  W.  R  68), 
103a 

—  y.  a  (6  Tex  21X  902. 

—  y.  a  (8  Tex.  Ap.  206),  42a 

—  y.  a  (16  Tex.  Ap.  497).  40a 

—  y.  a  (37  Tex  Cr.  R  166, 88  a  W. 
R  1013).  320. 

— ,  a  y.  (3  Brey.  196),  82a  88a 
— ,  a  y.  (Chevee.  168),  24a 

,  a  y.  (Coxe,  489,  1  Am.  D.  216), 


812. 


-,  a  y.  (1  Hayw.  242),  288,  28a 


— ,  a  y.  (22  Iowa,  864),  658, 670, 68a 
— ,  a  y.  (95  Iowa,  841,  64  N.  W.  R 
266),  889. 

— ,  a  y.  (2  Lea,  28),  1074 
— ,  a  y.  (42  Ma  9),  801a. 

a  y.  (43  N.  H.  415,  82  Am.  D. 
163),  164  156. 

— ,  a  y.  (47  N.  H.  101),  29a 
— ,  a  y.  (Wash.,  36  Pac.  R  907),  909. 
— ,  a  y.  (5  R  L  291),  104a 


/    '\ 
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Wilson,  IT.  a  y.  (Bald.  78),  97,  185, 

142,  IH  200,  248,  820,  41(L 

,  U.  a  T.  (58  Fed  R  788X  77. 

,  U.  a  V.  (8  Wheat  258).  lOa 

V.  Wall  (84  Ala.  288).  14 

Wiltberger,  U.  a  v.  (5  Wheat  76X 

141,  193,  801 
Wiltshire  v.  Baker  (11  a  B.,  N.  a, 

287),  2d5. 
Winants  ▼.  Bayonne  (15  Vr.,  N.  J.  L., 

114),  W7. 
Winburn  y.  Ck>chraii,  (9  Tez.  128),  26& 
Winchester  y.  Redmond  (28  Va.  711), 

2a 

Windell,  a  y.  (80  Ind.  800),  08a 
Windham  y.  a  (26  Ala.  6%  29S,  855, 

80Sl 
Window,  Rex  y.  (8  <3amp.  78).  126w 
Windsor  y.  Ck)m.  (4  Leigh,  680)»  298, 

855,  80a 

y.  a  (18  Ind.  875),  482a 

Wingard,  a  y.  (40  La.  An.  789,  6  a 

R  54X  839. 
Wingfield.  a  y.  ai5  Ma  428, 22  a  W. 

R  863).  997, 1037,  lOSa 
Winn  y.  Jaokson  (12  Wheat  185)^  9S^ 

y.  a  (48  Ark.  153),  101& 

,  U.  a  y.  (8  Sumner,  209),  209. 

Winona  y.  Barke  (23  Minn.  254),  40& 

y.  Whipple  (24  Minn.  61).  997. 

Winooeki  y.  Ookej  (49  Vt  282),  42a, 

426,  406,  856. 
Winright  a  y  (12  Ma  410),  739L 
Winsctt  y.  a  (57  Ind.  26),  1045a. 
Winship  y.  P.  (51  III  296),  847a. 
Winslow  V.  Kimball  (25  M&  493),  70,82. 

,  U.  a  y.  (8  Saw.  837).  1044. 

Winston  y.  MoCormick  (1  Ind.  56), 

264a. 
Winstrand,  a  y.  (87  Iowa,  110),  992. 
Winter  y.  Jones  (10  Oa.  190,  54  Am. 

D.  879),  82. 

V.  Perratt  (6  Man.  &  G.  814V  lOa 

>  Rex  y.  (Rosa  &  Ry.  295),  291. 

y.  a  (80  Ala.  22),  1024 

y.  a  (Hempst  844),  150. 

Winterfleld  y.  Stauss  (24  Wi&  894X 

243. 
Wintermute  y.  Clark  (5  Sandt  242), 

297. 

,  P.  y.  (1  Dak.  63),  186. 

Wintz  y.  Girardej  (31  La.  An.  881), 

16a 
Wisdom  y.  Reeyes  (110  Ala.  418, 18  B. 

R  18),  84. 
Wise,  Reg.  y.  (1  Ck)x,  C.  C.  80),  167. 
,  a  V.  (70  Minn.  848.  72  N.  W.  R 

848),  1021. 
Wishon,  a  y.  (15  Ma  503),  1042. 
Witham,  a  y.  (72  Ma  531).  680. 
Withers  y.  Denraead  (22  Md.  135),  164. 
,  Rex  y.  (1  Moody,  294>  4  Car.  & 

P.  446),  814 


I  Withers  y.  a  (SI  Tex.  Api  21(Qt  906. 

924 

,  a  y.  (8  Ohio  St,  N.  P.,  63),  1094 

Witherspoon  y.  Dunlap  (1  MoCord, 

546),  187. 
Witkouski  y.  Witkouski  (16  La.  Ao. 

232),  186k 
Wftt,  Rex  y.  (1  Moody,  248),  280. 
Wittkowsky  y.  Wasson  (71 N.  Q  451), 

1014 
Wittmar,  a  y.  (12  Ma  407),  1007. 
Wolcott  CV>m.  y.  (110  Masa  67),  97a 

y.  Wigton  (7  Ind.  44),  92. 

Wolf  y.  Clark  (2  Watts.  298x  1079. 

y.  Lownr  (10  La.  An.  272).  104a 

y.  a  (4  Tex.  Api  882),  426, 42a 

y.  a  (46  Ma  684),  1047. 

Wolfarth,  a  y.  (42  Ochul  155>  88a, 

1082. 
Wolfe  y.  Tyler  (1  Heiak.  818),  38a 
Wolfenberger,  a  y.  (20  Ind.  282X  389. 
Wolflf,  P.  y.  (14  Aa  Diy.  73,  48  N.  Y. 

a  422,  12  N.  T.  Or.  80),  964 

y.  a  (6  Tex.  Ap.  195),  69a 

Wolverhampton  New  Waterworks  y. 

Hawkesford  (6  Q  R,  N.  a,  836). 

250a. 
WoIb  y.  a  (88  Tex.  88U  855^  85a 
Wood's  Case  (1  Ca  40a),  6a 
Wood  y.  Adams  (85  N.  H.  32),  204 

y.  Brown  (6  Daly,  428),  112 

y.  CouL  (11  Bush,  220),  lia 

,  Com.  V.  (11  Gray,  85),  74*  74a 

747.  749,  7601  761. 
,  Com.  y.  (Ill  Masa  408X  1107, 

lua 

y.  Election  Com.  (58  GaL  561x 

12a 
y.  Erie  Ry.  Ca  (72  N.  Y.  196. 28 

Am.  R  125),  190& 

y.  FitBgerald  (8  Greg:  668),  804 

y.  Fort  (42  Ala.  641),  2a 

y.  Galveston  (76  Tex.  126^  18  a 

W.  R  227),  UOc 

y.  London  (1  Salk.  897),  40a 

y.  LutB  (116  Mich.  275,  74  N.  W. 

R  462 1, 1032. 

y.  Mytton  (10  Q.  R  805).  88a 

,  Rex  y.  (4  Car.  &  P.  881),  814 

,  Rex  y.  (1  Moody,  278X  814 

y.  Riley  (Law  R  8  C  P.  26).  81. 

y.  Smith  (28  Vt  706).  141,  231, 

23a 

y.  a  (18  FUi.  967),  29a 

y.  a  (48  Ga.  192, 15  Am.  R  664)^ 


638,639,64a 

—  V.  a  (62  (Ja.  406),  609.  687. 

—  y.  a  (9  Ind.  An.  42),  103da. 

—  y.  a  (12  Tex.  An.  174),  482. 
— .  U.  a  y.  (8  Wash.  C.  a 


820. 


440), 


y.  Wood  (PhilUps^  N.   Q,  588X 
189a. 
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Woodbury  ▼.  Berry  (18  Ohio  St  456), 

72,9a 
Woodoock  V.  McQueen  (11  Ind.  14), 

848,  93& 
Woody  V.  Com.  (29  Grat  837X  1097. 
Wooden  v.  Shotwell  (8  Zab.  465,  4 

Zab.  789),  953,  953,  955. 
Woodford  y.  Hamilton  (189  Ind.  485, 

39  N.  E.  R  47),  990. 

V.  Patterson  (82  Barb.  680),  1014, 

Woodhead,  Rex  y.  (1  Moody  &  R 

549),  211. 
Woodburst,  Re&  v.  (12  Ck>x,  a  C 

443),  484, 496. 
Woodly,  &  T.  (2  Jones,  N.  C,  276), 

1052. 
Woodrow,  Reg.  v.  (15  M.  &  W.  404), 

182. 
,  Reg.  ▼.  (2  New  Seas.  Ca&  346), 

13a 
Woodruff  ▼.  Gilchrist  (15  Johns.  89), 

49. 

\,  Parham  (8  Wall  128),  1080. 

,  a  V.  (47  Kan.  151,  27  Paa  R 

842,  27  Am.  St  R  285),  419. 
V.  Scruggs  (27  Ark.  26,  11  Am. 

R  777),  177a. 
Woods'  Appeal  (76  Pa.  St  59),  92l 
Woods  V.  tfam.  (1  B.  Monr.  74),  1066. 

,  CouL  ▼.  (10  Gray,  477),  83a 

V.  Pratt  (5  Blackl  877),  1002. 

V.  a  (37  Tex.  Ap.  586, 11  a  W. 

R  738),  437. 
,  a  V.  (137  Ma  ft  88  a  W.  R722), 

812. 


V.  Woods  (2  CJurt  Ec.  516),  727. 

Woodside,  S.  v.  (9  Ire.  496),  160. 
Woodward  v.  Hamersly  (Skin.  813), 

105. 

,  Rex  ▼.  (2  East  P.  C.  653),  448. 

,  Rex  V.  (1  Moody,  328),  291. 

V.  Sarsons  (Law  R  10  G  P.  788), 

256. 


—  V.  a  (5  Tex.  Ap.  296X  58,  8006. 

—  V.  a  (83  Tex.  Or.  R  564, 28  a  W. 
R  204),  448. 

,  a  v.  (89  Ind.  110, 46  Abl  R  160), 


957  960. 

— ,  a  V.'  (34  Me.  293),  163, 1003, 1062. 
-,  a  V.  (25  Vt  616),  244, 1035. 


Woodworth  V.  Paine  (Breeee,  294), 

246CL 

V.  a  (4  Ohio  St  487),  1033a. 

V.  a  (26  Ohio  St  196),  246,  271a. 

Woody  V.  a  (32  Ga.  595),  1016. 
Wool,  a  V.  (86  N.  0.  708),  1019. 
Woolcott  T.  Judge,  ^tc.  (112  Mich. 

311),  991a. 
Wooldridge,  Rex  v.  (1  Leach,  807,  1 

East,  P.  C.  179),  101,  307. 
Woolever  v.  Stewart  (36  Ohio  St  146, 

38  Am.  R  569),  1129. 
Wooif  V.  Chalker.  (31  Conn.  121,  81 

Am  D.  175),  113a 


Woolfolk  T.  Duncan  (80  Ma  Ap.  421), 

933. 
Woolsey  v.  Cade  (64  Ala.  878,  26  Am. 

R  711).  97. 
V.  a  i30  Tex  Ap.  346,  17  a  W. 

R  546),  310. 

,  a  V.  (91  Ind.  131),  106t 

,  a  V.  (19  Utah,  486,  57  Paa  R 

426),  847a. 
Woolweaver  v.  a  (50  Ohio  St  277, 

34  N.  R  R  352,  40  Am.  vSt  R  667), 
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